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Abstract: Mercenary activities in wars and other armed conflicts, as a social phenomenon, do not
stop intriguing both in moral, legal and financial terms, from the first armed conflicts until today.
Although present practically throughout the entire human history, the regulation of mercenary ac-
tivities from the aspect of international law as well as national legislation was completely neglected
until recently. It was only after the World War II that the first international documents were created
that tried to define and identify mercenaries as a serious threat to international security. Much later,
the norms of national (criminal) legislation began to treat the activities of mercenaries as criminal
acts, that is, mercenaries as criminals.

Accordingly, in this research work the author will try to answer several, today more than ever, cur-
rent problematic issues, which are based on the harmonization, that is, the non-harmonization of
the norms regulating the field of mercenary in the acts of international law and our national crimi-
nal legislation, which tried to regulate the field of mercenary work within the national framework
— with amendments to the Criminal Code from 2014.
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INTRODUCTION

The debate regarding the definition of the concept of mercenary activities, as well as the
status of mercenaries in international law, is not new, but its existence is much shorter
than mercenary itself, which is said to have existed since the beginning of armed conflicts,
thus since the beginning of mankind.

Mercenaries are people who fight for one of the parties in a war, that is, an armed conflict
for the sake of money or other, usually financial interests.

b

As stated by Mijalkovi¢ and Dordevi¢ (2020, p. 74), “mercenaries (‘contractors, ‘commer-
cials’) are members of paramilitary formations who are paid for their participation in an
armed conflict by the party in the conflict that hired them”. As a rule, they are not citizens
of states in conflict, nor are they members of regular armed parties in conflict. That is,
mercenaries are foreigners without residence in the country for which they fight and who-
se only motive for warfare is personal gain and profit (Radivojevi¢, 2009).

The massive participation of foreign mercenaries in many armed conflicts of an inter-
national and internal character whose only motive for war is profit, as well as the harsh
consequences of their engagement manifested in serious violations of the principles of
humanity, contributed to making this issue up-to-date from the point of view of internati-
onal legal regulation (Vucini¢, 2006). In this regard, the norms of international law begin
to characterize the activity of mercenaries as undesirable and later prohibited, first in the
regulations on which international humanitarian law is based - the Hague and Geneva
Conventions, and then in two international conventions entirely devoted to mercenaries
- the Convention on the Elimination of Mercenaries in Africa of the Organization of Afri-
can Unity and the United Nations Convention against the Recruitment, Use, Financing
and Training of Mercenaries.

The definitions of mercenaries contained in a small number of international documents
are based on similar premises - mercenaries: - are recruited in the country or abroad, - are
direct participants in hostilities, - are motivated by the desire for private and material gain,
- are not citizens of a party to the conflict nor residents of the territory under the control
of a party to the conflict, - are not sent by the state on official duty, - are not members of
the armed forces of the party to the conflict (Baran, 2020, p. 11). On the other hand, a
mercenary as a phenomenon and a modern social problem has not been defined so far by
any act of international law. However, in the simplest terms it could be presented as the
engagement of mercenaries in armed conflicts.

For the purposes of this research work, an analysis of certain norms from the Convention
against the Recruitment, Use, Financing and Training of Mercenaries will be carried out
as the most relevant and comprehensive international document regulating mercenaries,
which the Republic of Serbia has ratified several times. Also, their comparison with nati-
onal norms of criminal legislation prohibiting our citizens to participate in wars or armed
conflicts abroad will be performed. The author’s idea is to point out the incompatibility of
the norms from the ratified act of international law with the norms of the national crimi-
nal legislation.
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INCRIMINATION OF MERCENARY ACTIVITIES IN THE NATIONAL
FRAMEWORK AND LEGISLATION OF THE REPUBLIC OF SERBIA

It is noticeable that for the last ten years our citizens tend to go from Republic of Serbia to
active battlefields around the world, mostly to Ukraine and Syria. As stated in the publicati-
on of the Extremism Research Forum - forty-nine Serbian citizens joined the Islamic State
and its fractions in Syria and Iraq, and after the outbreak of the conflict in Ukraine, about se-
venty Serbs took part in that armed conflict, fighting on the Russian side (Petrovi¢ & Stakic,
2018). The number of Serbian citizens engaged in Ukraine is being calculated almost on a
daily basis. So, for example, the Prime Minister of the self-proclaimed Donetsk People’s Re-
public, Alexander Zakharchenko, stated at a press conference in Donetsk that 14 volunteers
from Serbia reinforced the lines of pro-Russian forces fighting against the Ukrainian army
(Zahar¢enko : S nama, 2014). Also, according to the statement of the former ambassador of
Ukraine in Serbia, Aleksander Aleksandrovich, and based on the data available to the Ukra-
inian security services, at the end of 2018 there were about 300 Serbian mercenaries on the
territory of Ukraine who were fighting on pro-Russian side (Bogdanovi¢, 2022). Apart from
that, the most wanted mercenaries in the world are considered to be former members of
regular military and police forces, that is, fighters with war experience from the wars in Iraq,
Afghanistan, as well as from the area of the former SFRY (Mijalkovi¢, 2010).

The increased number of Serbian citizens in territories at war abroad was possibly one
of the basic reasons for passing the Law on Amendments to the Criminal Code, which
was adopted in 2014 (Zakon o dopunama Krivi¢nog zakonika, 2014). The Law on Amen-
dments to the Criminal Code was practically the Fifth Amendment in the Criminal Code
of the Republic of Serbia since 2006, when it entered into force. However, the main chara-
cter of this amendment is the fact that at that time the Criminal Code was changed only
once by Law on Added Amendments and not by Law on Amendments to Exchanges (whi-
ch is the most common case), as well as that the amendment consists of only two criminal
acts forbidding the activities of our citizens regarding warfare abroad. As an explanation
of this law, in the part that states the reasons for its adoption, a negative social phenome-
non in our environment is highlighted, namely the organized or independent joining the
paramilitary formations outside the Republic of Serbia, for lucrative motives or without
compensation, which is the basis for incrimination, due to the risk of potential radicali-
zation of the mentioned persons, that is, the socially harmful potential influence on other
persons (Bodrozi¢, 2020).

During the creation of the work, it still remains questionable whether the aforementioned
social danger, which can be caused by prominent activities, motivated the legislator to
pass the Law on Amendments to the Criminal Code urgently or whether, after all, it was a
matter of daily political issues.

DILEMMA - ARE THE MERCENARY ACTIVITIES CRIMINALIZED BY THE INCRIMINATION
OF WARFARE ABROAD IN THE CRIMINAL CODE OF THE REPUBLIC OF SERBIA
ACCORDING TO THE CONVENTION AGAINST THE RECRUITMENT, USE,
FINANCING AND TRAINING OF MERCENARIES?

Numerous media reports, such as “Adopted Law on Mercenaries” (Usvojen zakon o place-
nicima, 2014), “Serbia will punish war mercenaries” (Srbija ¢e kaznjavati , 2014) or “Ser-
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bian mercenaries are a ticking time bomb” (Mijatovi¢, 2013), as a precursor to the adop-
tion of the aforementioned Law on Amendments to the Criminal Code from 2014, had
exclusive headlines that a priori represented the two criminal acts criminalizing warfare
abroad in the context of forbidding mercenary activities. However, although the afore-
mentioned criminal acts which prohibit warfare abroad at first seem to be incriminating
mercenary activities, the relevant international legal source that regulates the suppression
of mercenary activities, that is the International Convention against the Recruitment, Use,
Financing and Training of Mercenaries, defines the concept of mercenary activities thro-
ugh a series of cumulatively stipulated conditions, out of which the most dominant is the
lucrative motive for participation in war or armed conflict abroad, while the incriminati-
ons from Articles 386a and 386b do not mention any material remuneration or compen-
sation of a similar kind (Bodrozié, 2018a).

Thus, as implied by Article 1 of the International Convention against the Recruitment,
Use, Financing and Training of Mercenaries, in order for a person to be considered a
mercenary, it is necessary to meet several of the following conditions: “1. A mercenary is
any person who: a) is specially recruited in country and abroad for fight in an armed con-
flict; b) is motivated to take part in the hostilities essentially by the desire for private gain
and, in fact, is promised, by or on behalf of a party to the conflict, material compensation
substantially in excess of that promised or paid to combatants of similar ranks and functi-
ons in the armed forces of that party; c) is not a citizen of a party to the conflict nor has
a residence in the territory controlled by a party to the conflict; d) is not a member of the
armed forces of a party to the conflict; and e) is not sent by a state that is not a party to the
conflict, ex officio, as members of its armed forces (Zakon o potvrdivanju Medunarodn e
konvencije, 2015). Personal, usually material benefit is one of the most common reasons.
Also, the emphasis on finances as a motive for engaging a person in mercenary status was
also present among the provisions of the famous Article 47 of Additional Protocol I of the
Geneva Conventions, which represents the foundation of the international legal regulati-
on of a mercenary and which is: 1. A mercenary shall not have the right to be a combatant
or a prisoner of war; 2. A mercenary is any person who:

(a) is specially recruited locally or abroad in order to fight in an armed conflict;

(b) does, in fact, take a direct part in the hostilities;

(c) is motivated to take part in the hostilities essentially by the desire for private gain
and, in fact, is promised, by or on behalf of a party to the conflict, material compensa-
tion substantially in excess of that promised or paid to combatants of similar ranks and
functions in the armed forces of that party;

(d) is neither a national of a party to the conflict nor a resident of territory controlled
by a party to the conflict;

(e) is not a member of the armed forces of a party to the conflict; and
(f) has not been sent by a state which is not a party to the conflict on official duty as a
member of its armed forces (Zakon o ratifikaciji Dopunskog protokol a, 1978).

Contrary to these statements, Article 386a of the Criminal Code states: “A Serbian citizen
who participates in war or armed conflict in a foreign state, as a member of the military
or paramilitary forces parties to the conflict, and is not a citizen of the foreign state, nor a
member of the official mission of an international organisation of which Serbia is a mem-
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ber, shall be punished by imprisonment of six months to five years” (Zakon o izmenama
i dopunama Krivi¢nog zakonika, 2019). It is evident that our legislator, for some reason,
did not consider the motive as relevant and did not envisage it while making standards
of incrimination for the participation of Serbian citizens in foreign armed conflicts. If we
take into account that in its original meaning, the word mercenary means a hired soldier,
“the one who fights for money, fights on someone’s side” (Re¢nik srpskoga jezika, 2007,
p. 769), it can additionally justify the dilemma whether the lack of a lucrative, as well as
of any other motive in two incriminations of the national criminal legislation indirectly
indicates that in fact mercenary activities are not prohibited.

It should be mentioned that the citizens of Serbia who have been prosecuted so far often
state ideological reasons as a motive for going to foreign battlefields and that they strongly
deny being mercenaries, that is, they present themselves as volunteers (Serbia sentences
mercenary, 2022). Also, it was noticed that a number of them, after being prosecuted, i.
e. sentenced for the criminal act of participating in a war or armed conflict abroad, again
go to one of the foreign battlefields and thus repeat the criminal act. In that case, in accor-
dance with the amendments to the Criminal Code of the Republic of Serbia from 2019,
if new criminal proceedings were to be initiated against a person already prosecuted, he/
she would then be punished more severely. Namely, as stated by Dordevi¢ and Bodrozi¢
(2020, p. 79), “the legislator considered that the punishments should be more severe for
previous and persistent commission of criminal acts in order to reduce the freedom of the
court’s decision while determining the sentence, so these legal provisions are changed and
prescribed as mandatory aggravating circumstances”.

Besides this, the timing of the adoption of the Law on Amendments to the Criminal Code
of the Republic of Serbia represents a certain controversy. Having in mind that this law
was adopted on October 10th 2014, and the Law on the Ratification of the International
Convention against the Recruitment, Use, Financing and Training of Mercenaries on De-
cember 15th 2014, it is questionable whether the creation of provisions of the national
legislation represented a certain harmonization with international law, and of course - if
we take into consideration the above, that the aforementioned Convention was ratified by
our country (FRY) back in 2001, that is (SFRY) in 1990, or that by reconfirming the Con-
vention, an effort was made to strengthen the effect of the newly adopted incriminations
in the Criminal Code, and all for the sake of influencing the intensified departure of our
citizens to foreign battlefields.

On the basis of the intertwining of two laws - on amendments to the Criminal Code and
Law on the Ratification of the International Convention, we can say that the tendency of
the legislator was to try to include mercenary activities in the norms of the national legi-
slation, which, among other things was implied while stating the reasons for the proposed
adoption of the Law on the Ratification of the Convention in December 2014. In that
aspect, it is stated that by confirming the International Convention against the Recrui-
tment, Use, Financing and Training of Mercenaries, the Republic of Serbia would be inc-
luded in the group of countries that treat the recruitment, use, financing and training of
mercenaries as a criminal act and as a morally unacceptable form of warfare. The Law on
Amendments to the Criminal Code from October 2014 prescribed two new criminal acts
related to the participation of citizens of the Republic of Serbia in a war or armed conflict
in a foreign country and organizing the participation of citizens of the Republic of Serbia
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in a war or armed conflict in a foreign country, and therefore harmonization of domestic
criminal legislation is not required - Law on Ratification of the International Convention
against the Recruitment, Use, Financing and Training of Mercenaries, International Trea-
ties (Zakon o potvrdivanju Medunarodne konvencije, 2015).

PARTICIPATION AND ORGANIZING PARTICIPATION IN WAR
OR ARMED CONFLICT IN A FOREIGN COUNTRY
(ARTICLES 386A AND 386B OF THE CRIMINAL CODE)

Criminal acts of Participation in War or Armed Conflict in a Foreign Country from Article
386a and Organizing Participation in War or Armed Conflict in a Foreign Country from
Article 386b are systematized in Chapter 34 of the Criminal Code of the Republic of Serbia.
The reason for classifying these criminal acts under the chapter of crimes against humanity
and international law is quite clear, considering that making war, as well as organizing wars
abroad, would constitute a serious violation of the standards of international law.

ARTICLE 386a — PARTICIPATION IN WAR OR ARMED CONFLICT
IN A FOREIGN COUNTRY

Criminal act of Participation in War or Armed Conflict in a Foreign Country can be com-
mitted by a Serbian citizen who participates in war or armed conflict in a foreign state, as
a member of the military or paramilitary forces parties to the conflict, and is not a citizen
of the foreign state, nor a member of the official mission of an international organization
of which Serbia is a member. Imprisonment of six months to five years is provided for
this criminal act. If committed within a group, this criminal act will be considered a more
serious form of criminal act. In that case imprisonment of one to eight years is provided.

Therefore, criminal act of Participation in War or Armed Conflict in a Foreign Country
can be committed only by a Serbian citizen. In addition to this provision, a personal basis
for the exclusion of criminality is provided, which implies that the citizen of Serbia who
commits this criminal act is not at the same time a citizen of a foreign country on the
territory of which war or armed conflict is being made. Besides this, the affiliation of a
citizen of Serbia to the official mission of an international organization of which Serbia is a
member is considered a personal basis for the exclusion of criminal responsibility. In that
case, such a person can also not be considered the perpetrator of this criminal act.

The act of committing this criminal act is defined as participation in war or armed conflict
in a foreign country. The term ‘war’ itself can be interpreted in a narrower and broader
sense. War is usually understood in its narrower sense, which means an armed conflict of
two or more countries, for the purposes of violent establishing political or other interest
(the destruction of the opponent, the imposition of a certain social order or form of go-
vernment, the occupation of territory, the abduction of an important asset, etc.). However,
“in a broader sense, in addition to armed conflicts between countries, war also includes
serious armed conflicts within the borders of one country (national liberation or anti-co-
lonial war, civil war and likewise). Also, war in a broader sense can also be called serious
armed conflicts that go beyond country borders, but in which at least one side is a subject
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that cannot be labelled as a country (some quasi-country, a large terrorist organization
and likewise)” (Krivokapi¢, 2017, p. 460).

The place of committing a crime can be one of the specific characteristics of the criminal
act of Participation in War or Armed Conflict in a Foreign Country. Namely, this criminal
act can be committed only in a foreign country.

The important characteristic of the entity of the criminal act is the participation of the
perpetrator in a war or armed conflict as a member of military or paramilitary unit of the
parties to the conflict, and it is not important in which way a person participates in war or
armed conflict (Bodrozi¢, 2018a).

In this criminal act, special intention or motive is not a part of the entity of the criminal
act. On the subjective level criminal intent is required, which must contain both the ele-
ment of consciousness and will.

Paragraph 2 of Article 386a of the Criminal Code stipulates the qualified form of the cri-
minal act of Participation in War or Armed Conflict in a Foreign Country. If the criminal
act has been committed within a group, it will be considered a more serious form of cri-
minal act, i. e. by three or more persons who joined together permanently or temporarily
for the purpose of committing a criminal act.

As stated by Stojanovi¢ (2021), it is not clear what the protective object of this criminal
act is and which goods are protected by international law. Also, his assessment is that such
incriminations are, above all, politically qualified.

In order for the criminal act of Participation in War or Armed Conflict in a Foreign Co-
untry to be committed, all conditions must be fulfilled cumulatively.

If we compare the conditional provisions from the Convention against the Recruitment,
Use, Financing and Training of Mercenaries with the conditions from Article 386a, we
can see that none of them match. Thus, for example, national legislation provides that a
person independently decides to travel abroad and take part in a war or armed conflict
there, while the Convention stipulates that such a person should be specially recruited, in
the country or abroad, to fight in an armed conflict.

Also, as we have already emphasized, Article 386a does not presume the existence of a mo-
tive for the criminal responsibility of a person for this criminal act. On the other hand, the
Convention requires that the engagement of mercenaries be conditioned by the existen-
ce of self-interested motives. This could be the clearest characteristic of the difference
between a mercenary and a participant in a foreign conflict. By prescribing insufficiently
specific provisions, our legislator enabled the enforcement of this criminal act to a wider
range of persons. In that way, persons who took part in a war or an armed conflict in a
foreign country for exclusively non-material reasons (e.g. confessing the same religion as
the people of one of the conflicting parties) will be punished.

The next condition of the Convention implies that the person “is not a citizen of a party to
the conflict nor has a residence in the territory controlled by a party to the conflict”. Ac-
cording to the provision of national criminal legislation, the participant can be a citizen of
a party to the conflict, because in addition to the condition of being a citizen of Serbia, the
participant must not be a citizen of a “foreign country where the conflict is taking place”,
and the country does not have to be a party to the conflict (Vukovi¢, 2014, p. 394).

Perhaps the biggest distinction between the national incrimination of mercenary activ-
ities and the requirements of the Convention against the Recruitment, Use, Financing
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and Training of Mercenaries, as the insufficiently expert public believes, relates to the
provisions regarding the requirement from the Convention that a mercenary can only be a
person who is not a member of the armed forces of the parties to the conflict, which differs
from Article 386a of the Criminal Code, which states that the person who participates in
a war or armed conflict in a foreign country as a member of the military or paramilitary
formations of the parties to the conflict is criminally responsible.

It is important to point out that the provisions of Article 386a do not at all relate to the
second part of the definition of mercenaries from the Convention against the Recrui-
tment, Use, Financing and Training of Mercenaries, that is the categories of persons who
participate in an organized act of violence aimed at: (1) Overthrowing the government
or undermining the constitutional order of the state, or (2) Undermining the territorial
integrity of the country. Vukovi¢ (2014, pp. 394-395) points out that “these actions from
the Convention are intertwined with the wide area of criminal acts of terrorism, which
seriously threaten or violate the basic constitutional, political, economic or social stru-
ctures of Serbia, foreign countries or international organizations”, and for that reason it is
necessary to harmonize our criminal legislation with the Mercenary Convention, in terms
of including this second category of persons.

This is supported by the dilemma that initially arose upon the return of Serbian citizens
coming from foreign battlefields - whether they should be prosecuted for committing
crimes from the group of criminal acts sanctioned by terrorism or for acts related to par-
ticipation in wars or armed conflicts in a foreign country. Thus in 2018, shortly after the
extremely media-covered and disproportionately long trial of seven Serbian citizens (of
the Islamic religion) for numerous criminal acts of terrorism and cooperation with the
terrorist organization Islamic State and the Al Nusra Front in Syria ended, in which they
were sentenced to almost 70 years of imprisonment, the first trials against Serbian citizens
who fought in Ukraine on the side of pro-Russian separatists were also completed. The
difference in the penalties imposed is more than obvious. That is why a certain number
of Serbian citizens, especially those of the Islamic religion, expressed their dissatisfaction
with the “double standards” by which Serbian soldiers are treated differently upon their re-
turn to Serbia, depending on the battlefield they come from (Anastasijevi¢, 2018). Howe-
ver, as stated by Mijalkovi¢ and Dordevi¢ (2019), there is no doubt that returnees from the
Iraqi and Syrian battlefields, that is, returnees from the so-called Islamic States should be
prosecuted for the criminal act of terrorism, that is, for other crimes related to terrorism,
and not for participation in a war or armed conflict in a foreign country. To support such
a conclusion, they state that the United Nations Security Council adopted Resolution 2253
in 2015, which identified ISIS, Al-Qaeda and other extreme groups as a terrorist threat to
international peace and stability. In that respect, joining its armed terrorist formations is
considered joining a terrorist organization and not the army of a country.

According to the data from the High Court of Belgrade, publicly available upon the
request for free access to information of public importance, 33 persons were convicted in
the period from 2015 to 2018 for the criminal acts of criminalizing the participation and
organizing of Serbian citizens in a war or armed conflict in a foreign country (Purdevic,
2021). Precisely 32 verdicts were passed for the criminal act of Participation in War or Ar-
med Conlflict in a Foreign Country and one for Organizing Participation in War or Armed
Conlflict in a Foreign Country.
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According to the analysis of 31 delivered verdicts of the High Court from Belgrade, prima-
rily the agreement on the confession of the criminal act was confirmed to them. Out of 31
verdicts, 8 referred to Article 386a Paragraph 2 relating to Paragraph 1, while 23 verdicts
referred to Article 386a Paragraph 1. It can obviously be concluded from the verdicts that
punishments are extremely mild, since a probation sentence was imposed in 29 out of 31
cases, while two persons were sentenced to 6-month house arrest (Kovacevic, 2022).

It seems that the discrepancy in the imposed penalties further stimulated the discussions
of numerous analysts and lawyers, which were mostly conducted upon special empha-
sis to discrimination on religious and political grounds. This is not surprising, having in
mind that the undefined and broad area of incrimination, primarily in Article 386a, opens
up the possibility of political motives when it comes to conducting criminal prosecution.

ARTICLE 386B - ORGANIZING PARTICIPATION IN WAR OR ARMED CONFLICT
IN A FOREIGN COUNTRY

Article 386b prescribes the criminal act of Organizing Participation in War or Armed
Conflict in a Foreign Country. This criminal act can be committed by a person who in
the territory of Serbia recruits or encourages another person to commit the criminal act
from Article 386a, organizes a group or trains another person or group for commission of
the criminal act, equips or puts at disposal the equipment for commission of the criminal
act from Article 386a, gives or collects funds for commission of the criminal act. Impri-
sonment of two to ten years is provided for this criminal act. Paragraph 2 of the Article
386b provides punishment even when the persons organizing this are not citizens of the
Republic of Serbia.

Therefore, the actions of committing this criminal act can be: recruiting, inciting, orga-
nizing a group, organizing the training of another person or group, equipping or making
available equipment, providing or collecting funds for the commission of the criminal act
referred to in Article 386a. The aforementioned actions that can be used for committing
criminal acts from Article 386b are initially acts of incitement and aiding and abetting. The
connection between the individual resolution of incrimination from Article 386b and com-
plicity, as a basic criminal concept, is reflected in the fact that the potential acts of execution
in this criminal act are actually acts of incitement and aiding and abetting. The reason why
the legislator decided not to treat them as a general criminal concept, but to foresee them
as a separate criminal act, is the need for stricter punishment, which otherwise is one of
the reasons that motivate the legislator to criminalize acts of complicity as a separate act of
committing a specific criminal act. The provided punishment is more severe than the one
that could be imposed according to the provisions on complicity to the instigator, that is,
the aider and abettor in the act referred to in Article 386a (Bodrozi¢, 2018a).

Subjective features are intent and special intent aimed at committing the criminal act from
Article 386a (Stojanovi¢, 2021).

Also, contrary to the criminal act of Participation in War or Armed Conflict in a Forei-
gn Country, the only place of execution is the territory of the Republic of Serbia for the
criminal act of Organizing Participation in War or Armed Conflict in a Foreign Country.

Article 2 of the Convention against the Recruitment, Use, Financing and Training of
Mercenaries states that any person who recruits, uses, finances or trains mercenaries, as
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defined in Article 1 of the Convention, commits a criminal act according to this
Convention. Also, in Article 6, it is stated that the member states cooperate in pre-
venting the criminal acts from this Convention, especially by taking all practica-
lly achievable measures to prevent the preparation of these criminal acts on their
territory, for the purpose of execution on or outside their territory, including the
prohibition of illegal activities of individuals, groups and organizations that incite,
encourage, organize or participate in the preparation of these criminal acts. In that
sense, we can say that there is no match between the norms of the national criminal
legislation, specifically Article 386b, and the norms of the International Convention
in this case either, but that it is possible that there was a tendency of our legislator to
prescribe acts of incitement and aiding and abetting as a separate criminal act, apart
from satisfying the need for stricter punishment, in a way that it also takes over the
obligations arising from the ratification of this international document.

It is important to point out that the first, and so far, the only verdict for organizing
participation in war or armed conflict in a foreign country (Article 386b) was passed
at the end of 2021, when the High Court in Belgrade found the accused guilty and
sentenced him to house arrest of 6-month imprisonment, without electronic survei-
llance. In this case also, an extremely mild punishment was passed, since the person
convicted of the criminal act of organizing participation in war or armed conflict
in a foreign country was sentenced to a house arrest sentence of only six months,
for which, as already highlighted, a prison sentence of two to ten years is provided
(Purdevic, 2021).

CONCLUSION

After the comparative analysis, we can say that associating the prohibition of war-
fare in a foreign country by the Criminal Code of the Republic of Serbia with the
prohibition of mercenaries by the UN Convention is in best case pretentious, and is
certainly wrong. The differences in the provisions of the two compared legal acts are
clearly emphasized, which should be more consistent, having in mind the general
goal of ratifying the international document.

First of all, it is evident that the concept of a mercenary in the Convention is set too
broadly. In this respect Geoffrey Best noted that “a mercenary who cannot be exclu-
ded from this definition deserves to be shot together with his lawyer” (Percy, 2007,
p- 369). On the other hand, the concept of a participant in a foreign armed conflict
in the Criminal Code of the Republic of Serbia is rather indefinite and, as previously
concluded by Bodrozi¢ (2018b), when it comes to two criminal acts which incrimi-
nate the participation of our citizens in armed conflicts abroad, there are more ar-
guments favourably against their introduction into the national criminal legislation.

Therefore, according to the comparison of the mentioned legal provisions, we can
see that a greater number of arguments are against the existing incrimination of
participating and organizing participation in war or armed conflict abroad. Many
criminal law theorists agree that in this case, an objectively political problem in fact
is to be solved by criminal law, and not to provide legal protection for something
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good. This thesis is further strengthened by the indisputable ambiguities regarding the
object of protection, as well as regarding the motive for criminalizing warfare abroad.
Also, the variable dilemma from the previous presentation whether or not it is following
the norms of the International Convention against the Recruitment, Use, Financing and
Training of Mercenaries, becomes somewhat redundant, if we take into account that the
legislator only partially envisaged certain behaviour as punishable according to the rati-
fied international convention, and as for incrimination it was significantly more defined.

Also, based on the comparative analysis, we can recommend that in the future changes be
made to the two criminal acts which criminalize warfare abroad and that an effort be made
to harmonize them, to the greatest extent possible, with the provisions of the Convention
against the Recruitment, Use, Financing and Training of Mercenaries, which, despite the
fact that more than thirty years have passed since its adoption, and more than twenty years
since its entry into force, is still an act of international law, which most comprehensively
regulates the field of mercenary work, and it is certainly an area that will continue to be
significant in the future from the aspect of national security of the Republic of Serbia.
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