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Abstract: Serbian legal sources have limited data on the law of wills and succession:
no will was preserved and the Law Code of Stefan Dusan regulated intestate succes-
sion only in articles 41 and 48. It seems that the commoner class (sebri), living most-
ly in extended families, inherited their property according to the rules of customary
law, while the noblemen accepted provisions of Byzantine law.

In Serbian legal miscellanies, translated from Greek, the institutes of testate and in-
testate succession were thoroughly presented. The so called Zakon gradski (Serbian
translation of Procheiron) contains 12 chapters referring to the law of succession
and the Syntagma of Matheas Blastares placed all provisions on testate and intestate
succession in chapter K - 12 under the title “On heirs and the disherison of sons or
parents”.

Byzantine law on intestate succession kept all the basic principles of Justinian’s leg-
islation. Serbian sources only mention intestate succession of hereditary estates (so-
called bastina) belonging to the noblemen class, but according to some fragments
from Serbian charters we can conclude that the estates could be inherited even in
the commoner class.

The fact that not a single will remained in Serbian mediaeval law does not mean that
it was unknown in Serbia. Sources mention its existence using Slavonic terms “zavet”
and “zavestanije” and sometimes a Greek word “diatax”, while a freedom of disposi-
tion by testament was expressed by the formula “given for the soul” (“za dusu odati”).

Key words: Law Code of Stefan Dusan, Procheiron, “Zakon gradski’, Syntagma
of Matheas Blastares, testate succession, intestate succession, will.

1. INTRODUCTION: TESTATE AND INTESTATE SUCCESSION

Where a deceased person left a will (testamentum) and succession
took place according to the terms of that will the succession was said to be
testate. Where the deceased person did not leave a will succession was said
to be intestate. The general rule of Roman law was that no one could die
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partly testate, partly intestate (nemo pro parte testatus, pro parte intestatus
decedere potest).

Serbian legal sources have limited data on the law of wills and succes-

sion: no will was preserved and the Law Code of Stefan Dusan regulated
intestate succession only in articles 41 and 48. It seems that the common-
er class (sebri, cespn),! living mostly in extended families (or communal
households, the so-called zadruga),” succeeded their property according

1

122

In 14" century Serbian sources sebar («ekaps’, commoner) was the general word for
anyone not of noble or gentle birth: meaning common, vulgar, low, base (e0Teleig
in Greek texts). On the meaning of the word sebar, see Novakovi¢, S., 1886, Die
Ausdriicke cepr , nouren und meponwmni in der alt serbischen Uberzetzung des Syn-
tagma von M. Blastares, Archiv fiir slavische Philologie, IX, pp. 521-523; Mazuranic¢,
V., 1908-1922, Prinosi za hrvatski pravno-povjestni rjecnik, Zagreb, Jugoslavenska
akademija znanosti i umjetnosti, pp. 1295-1296, reprint: Mazurani¢, V., 1975, Prinosi
za hrvatski pravno-povijestni rjecnik, Zagreb, Informator; Skok, P., 1973, Etimologij-
ski rjecnik hrvatskoga ili srpskoga jezika, uredili akademici Mirko Deanovic¢ i Ljudevit
Jonke, suradivao u predradnjama i priredio za tisak Valentin Putanec, vol. 111, Zagreb,
Jugoslavenska akademija znanosti i umjetnosti, p. 210.

Besides the immediate family, called inokosna or inokostina (“individual family”),
consisting of a father, mother and their children, in Serbian mediaeval law existed
also the extended family, called zadruga. A zadruga refers to a type of rural commu-
nity similar to Roman consortium which is historically common among Southern
Slavs. Originally formed by one extended family or a clan of related families, the
zadruga held its property, herds and money in common with usually the oldest mem-
ber (patriarch, Serbian staresina, ciapewuna, pater familias of Roman consortium)
ruling and making decisions for the family. Though at times he would delegate this
right at an old age to one of his sons. Within the zadruga, all family members worked
to ensure that the needs of every member were met. Serbian charters from the 13
and 14™ century charters mention zadruga without using that term. The expression
designating extended family was kuca, meaning house.

Vuk Stefanovi¢ Karadzi¢ (1787-1864), philologist and linguist, major reformer of
the Serbian language in Karadzi¢, V. S., 1852, Serbian Dictionary, Paraleled with Ger-
man and Latin Words (Cpiicku pjeunux ucitiymauer roemaukujem u AailiuHcKujem
pujeuuma), Vienna (reprint Karadzi¢, V. S., 1971, Serbian Dictionary, Paraleled with
German and Latin Words, Belgrade, Prosveta - BIGZ), P. P. Armeniern, explained
zadruga as Hausgenossenschaft, plures familiae in eadem domo (p. 173). On zadruga
see also Peisker, J., 1900, Die Serbische Zadruga, Zeitschrift fiir Sozial-und Wirtschaft-
geschichte, 7, pp. 211-326 and Nedeljkovi¢, B., 1937, Postanak zadruge (Genesis of
Zadruga), Pravna misao — Casopis za pravo i sociologiju, br. 11-12 u ast Zivojina Pe-
ri¢a, god. 3, 11-12, pp. 595-604 = Nedeljkovi¢, B., 2005, Selected Works of Branislav
Nedeljkovi, Sukovié, M., Bogojevi¢ Gluscevié, N. (eds.), Podgorica, Pravni fakultet,
pp. 453-462.

Serbian lawyer Jovan Hadzi¢ (1799-1869), the author of the Serbian Civil Code
(Cpticku ipahancku 3axonux) of 1844, defined extended family (zadruga) as fol-
lows. Article 507: Zadruga exists wherever a community of life and property is estab-
lished and determined by ties of blood relationship or adoption (3agpyia je onge, ige je
cmeca 3ajeqHuYKOl HUBOTIA U UMAbA C6e30M CPOGCIIBa UL yceojervem 1o Hpupogu
ocHosana u yiephena); article 508: All real estate and property found within a zadruga



Srdan Sarki¢, Serbian Mediaeval Law on Wills and Succession

to the rules of customary law, while the noblemen have accepted provi-
sions of Byzantine law.

In Serbian legal miscellanies translated from Greek, the institutions of
testate and intestate succession were rather thoroughly presented. The so-
called Zakon gradski (Zakeni rpaackw, Serbian translation of Procheiron)’
contains the following chapters referring to the law of succession: Chap-
ter 21, On the will of persons not under the patria postestas (¢) 3agkrh
camogaacThhnixk, Ilept Stabrxng avtefovoiwv); Chapter 22, On the will of
those under the patria potestas (6 3askmk coviymxh noAk BaacTHid poanTeai
ceonyh, ITepi Stabrikng vme€ovaiwv); Chapter 23, On the will of freedmen
(6) saskTh ceopomaennyh, Ilept Stabrkng dmelevbépwv); Chapter 24, On
the will of bishops and monks (6) zaskTk enuckoni  munixs, Ilept Stabrkng
¢mokonwv Kal povaxdv); Chapter 25, On the invalidation of a will (6)
npespaqjeum sagkra, ITept dvatpomiig Stabnkng); Chapter 29, On the cod-
icil, i. e. on the supplement to a will (G) koaukeank, pekhiie W HcnAkHIeHTe

is not owned by one person but by all; and anything one person living in a zadruga
acquires, is not acquired for his own self but for all (Illinio je iog umarea u gobapa y
3agpysu, Huje jegHola HO ceéujy, U witlo log Koju y 3agpysu tpubasu, Huje cebu Ho
ceuma je apubasuo). The fact that 19" century Civil Code regulated zadruga means
that such kind of extended family still existed in Serbia and HadZi¢ dedicated to it
Chapter XV (articles 507-529), entitled On the Law of Succession and Relations in
Zadruga (O nacneguum tpasuma u ogrocuma y 3agpysu). We have to remark that
Austrian Civil Code (Osterreichs Allgemeines Biirgerliches Gesetzbuch) of 1811, which
was the role model for Serbian Civil Code, does not contain a chapter concerning
zadruga. See Avramovi¢, S., The Serbian Civil Code of 1844: A Battleground of Legal
Tradition, in: Simon, T., Bender, G., Kirov, J. (eds.), 2017, Konflikt und Koexistenz.
Die Rechtsordnungen Siidosteuropas im 19. und 20. Jahrhundert, Band II, Serbien,
Bosnien-Herzegowina, Albanien, Frankfurt am Main, Verlag Vittorio Klostermann,
pp. 379-482.

3 Zakon gradski is Chapter 55 of the Nomokanon or Zakonopravilo of Saint Sabba (or
Sava, Serbian Cyrillic Csetn Casa), the first Byzantine legal miscellany that came to
Serbia, around 1219. On his way back from Nicaea (Nikaua, modern Iznik in Tur-
key), where the Serbian Church got its autocephalous, Sabba stopped in Thessalon-
iki where he probably composed the famous Nomokanon or Krmcija (from Russian
Kopmuas knuia, literally The Pilots Book). The ecclesiastical rules of the Krmcija were
taken from two Byzantine canonical collections, with canonist’s glosses: the Synop-
sis (Zovoyic) of Stephen from Ephesos (beginning of the 6 century), with the in-
terpretations of Alexios Aristenes (AAéElog Aptotnvog, ca. 1130) and the Syntagma
(Zovraypa) in XIV titles (work of anonymous author composed between 577 and
692), with the interpretations of John Zonaras (Iwdvvng Zwvapds, first half of the
12t century). Among the Roman (Byzantine) laws (vopot), St Sabba’s Nomokanon
contains the whole Procheiron (Ilpoxeipog Nopog, Handbook or The Law Ready at
Hand, haroni FpAACKATO raaRh in the Serbian translation), ordered in 907 by Emperor
Leo VI and a translation of 87 titles of Justinian’s Novels (Collectio octoginta septem
capitulorum). The author of this collection, completed before 565, was the Patriarch
of Constantinople John Scholastikos (Iwdvvng XxoAaoTikog).
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sagkra, Ilepl KwSkéAov);* Chapter 30, On heirs (6) nacakankys, Tepl
kAnpovouwv); Chapter 32, On division (6) pasakaennn, Tept @ahkidiov);?
Chapter 33, On desinherited persons (6 wrmkipensixs wri nacakaia, Tlept
amoxkArjpwv); Chapter 35, On gifts or legaaes bequeathed before or after
death (6) aaphkxh Aakmuyih Bh 3aBETe naM Bb KHBOTE MAl nO chmphri, Ilepl
\eydtwv); Chapter 36, On trustees (6) npucrassnuukys, [lepl énitponwv);
Chapter 37, On when creditors should take action against heirs (6) Tomi
KOPAA NMWAWBAKTE 3aMMOAABKILEME NOTE3aTH HACAKAKHUKKT CKOHWYABKILMYK
c€, ITepi ToD moTe el évayetv TOVG SAVELOTAG KATA TOV KANPOVOUWY TV
televTnodvtwy).® Syntagma, a nomokanonik miscellany put together in
24 titles (each title is labelled by a sign of one of the letters of the Greek
alphabet) by the monk Matheas Blastares from Thessaloniki, and came
to be known in Serbia in a full and abridged edition. Matheas Blastares
placed all provision on intestate and testate succession in the same chap-
ter (K - 12) under the title On heirs and the disherison of sons or par-
ents (Hspl K)\npovoplaq Kai anOK)\npwv VIOV § yovéwv, O nacakporatii i
HZ THAHIO oTh HACAKA’CTEA ChIHOEL MAN poaMTeas),” incorporating almost all
rules from the Procheiron.

4 In Roman law, the codicil represents a separate document (table) wherein was entered
a legacy in case it was not included in a will. However, the Procheiron defines the
codicil as a supplement (amendment) to a will, being the consequence of insufficient
reflection on the side of a testator. Procheiron XXIX, 1, edited by Zepos, P., Zepos, .,
1931, Jus Graecoromanum, Vol. II, ABrjva, (Dé&]q (reprint: Zepos, P, Zepos, J., 1931,
Jus Graecoromanum, Vol. II, Aalen, Scientia), p. 183: Kw8ikeA\og ¢ottv AATODG €v
Safnkn yvoung tod StatiBepévov dvamiipwaolg.

5  The Greek term @a\kidiog originates from the lex Falcidia, promulgated in 40 BC,
providing for a maximum of three quarters of a person’s estate to be bestowed as a
legacy, entitling an heir to at least a quarter of the inheritance (Gaius, Institutiones
11, 227: Lata est itaque lex Falcidia, qua cutum est, ne plus ei legare liceat quam do-
drantem, itaque necesse est, ut heres quartam partem hereditatis habeant). Justinian’s
Novella XVIII, 1, issued in 536, provided that this part had to be one third of the
inheritance, if a testator had up to four children, and half, if a testator had more than
four children. Nevertheless, the term @aAkidiog was not discarded; see e. g., the hea-
ding of the Procheiron’s chapter XXXII.

6  Edited by Duci¢, N., 1895, Knjizevni radovi, Beograd, Drzavna Stamparija Kraljevine
Srbije, knjiga 4, pp. 323, 327, 329, 330, 331, 345, 346, 353, 355, 377, 378, 379; Zepos,
P, Zepos, J., 1931, pp. 167, 170, 171, 172, 173, 183, 188, 189, 203, 204, 205; edited by
Petrovi¢, M., 1991, Zakonopravilo ili Nomokanon Svetoga Save, Ilovicki prepis 1262.
godina, Gornji Milanovac, Decje novine, pp. 294 b, 296 a, 296 b, 297a, 297 b, 303 a,
305 b, 306 b, 314 b, 315 a, 315 b.

7 Greek text edited by PaAAng, T. A., TTotAfg, M., 1859, MatOaiov 100 Blaorapéws Zv-
viaypa kate atoiyeiov, Ev ABrivaug, Ek tijg Tumoypagiag I'. XaptogvAakog, pp. 324—
329 (reprint 1966). Serbian translation edited by Novakovi¢, S., 1907, Matije Vlastara
Sintagmat, Azbucni zbornik vizantijskih crkvenih i drzavnih zakona i pravila, slovenski
prevod vremena Dusanova, Beograd, Srpska Kraljevska Akademija, pp. 342-347.
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2. INTESTATE SUCCESSION
2.1. BYZANTINE LAW ON INTESTATE SUCCESSION

Byzantine Law on intestate succession, especially Procheiron and
Basilika (ta Baothikd, a collection of law completed c. 892 AD in Con-
stantinople by order of the Byzantine Emperor Leo VI the Wise), kept all
the basic principles of Justinian’s legislation.® However, the intention to
limit the right of collaterals in a remoter degree to take inheritance is ev-
ident. Restriction was usually done in favour of the Church. So, Emperor
Constantine VII Porphyrogennetos ordered (Novella XII, between 945-
959) that in the case where there are no heirs of whole blood, one third of
inheritance had to be given to the Church (“given for the soul”, dwpeiocOa
Yuxfic).? In the year 1306, the Patriarch Athanasios and the Council (Syn-
od, Zvvodog) of Constantinople, promulgated a decision, confirmed by
the Emperor Andronikos II Palaiologos (Novella XXVI), that from the in-
heritance of the serfs one third will be given to the Church (“for the soul”),
one third to the landlord and only one third to the heirs. If there were no
heirs, inheritance would be divided between the landlord and the Church.
A second conclusion of the same Council ordered that in the case of death
of under age person, who already had inherited deceased parent, heritage
would be divided into three parts: one third to the remaining parent, one

8 By Novella CXVIII (A.D. 543) and Novella CXXVII (A.D. 548) Justinian refashioned
the order of succession. The result of this was: a) Agnation was replaced by a relati-
onship based on the blood tie; b) Males and females were treated equally; c) A new
order of succession appeared, consisting of four classes. Earlier classes excluded later
ones where members of an earlier class were unable or unwilling to accept, persons
within the next class could claim.

1) Descendants — This class included those emancipated and not emancipated,
adopted or natural, male and female. Those who succeeded in the first degree
took per capita; those in a remoter degree took per stirpes. Nearer descendants
excluded the more remote.

2) Ascendants and brothers and sisters of the whole blood - Parents shared with
brothers and sisters of the whole blood. A grandparent succeeded only where
brothers, sisters and parents did not take. The child of a dead brother or sister
represented its parents.

3) Brothers and sisters of a half blood - Their children could take by representation.

4) All other collaterals — Those in the same degree took per capita. There was no
representation.

The next class to take would be husband and wife. They were not included in the

Novellae of 543 and 548, but were mentioned in this connection in the Basilika. See

Curzon, L. B., 1966, Roman Law, London, MacDonald & Evans, pp. 125-126.

9 Zepos, P, Zepos, L., 1931, Jus Graecoromanum, Vol. I, pp. 235-238.
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third to the parents of deceased parent and one third to the Church. The

provision was valid for all social classes.!?

2.2. SERBIAN SOURCES

Serbian sources mention only intestate succession of hereditary es-
tates, belonging to the noblemen class. For example, King Milutin’s char-
ter presented to the Zareti¢ (Lovreti¢) family from the City of Bar (sum-
mer 1316), confirms the right of inheritance of the Zareti¢ (Lovreti¢)
nobleman famlly, saying that their ascendants had the same rlght
(.. 'I'AKW?HAG ] KpAnKEc'ch MmH HOTBpkAMH AOEpGTMKGMk Anpphn ¢ BpATMWMk
I.!JO MMIs W'I'lsll,ls Apmmmk H C'T'plfll.llx MMI: MApHHls 8 MATGpG KPAAKBCTEA MH TO['K
AA CH 1 WHI Ap8me ThmaAe 8TEpk?KA€HMKMk H 3AKAETHIEME, AOTAE €8 BhpHn
KpanKECTES mu...). 11

Article 41 of Dusans Law Code states: If any lord have no child, or if
he have and it die, then upon his death the inheritance remains empty until
there be found someone of his kin up to the third cousin,'? and to him shall
inheritance fall (Ron BaacTkaunk, ne n o\(suma AKUE, ann nakel o\(suma A’suS
Tepe oymp’k no erosk campsThH Baqmm no\(c'm OCTAHE, A TAE c€ WEpRTE wT
IEroRA poAa AO 'rpe'rlem Bpa'rgueAA THIIN AA HMA €roBY ﬂaqmug) 13 As we can
see, first heirs were children, male and female. It appears that in Serbia
there was no form of Salic Law of non-limited inheritance in the male
line.!* Collaterals can inherit “up to the third cousin”, which is transla-
tion of the Greek term tpioe§adélpog, meaning up to the eighth degree
of a blood relationship. The expression could be found in the Syntagma
of Matheas Blastares (B - 8): Marriage is allowed in the eighth degree of
a blood relationship. It is not forbidden to take the third cousin or grand-
daughter of the second cousin (Eig ye pniv tov 1. fabuov npoPaivwv O €§
alpatog ydpog, ovykexwpnrar v yap tpioeadéleny, i v €yyovnv

10 Ibid., pp. 533-536.

11 Edited by Bozani¢, S., 2007, Povelja kralja Milutina barskoj porodici Zaretica, Stari
srpski arhiv, 6, Beograd, Univerzitet u Beogradu, Filozofski fakultet, p. 12.

12 The Serbian word is bratuced (Serbian Cyrillic 6paryuern, lit. “brother’s child“) and it
includes nieces as well as nephews.

13 Burr, M. (transl. from the Old Serbian with Notes), 1949-50, The Code of Stephan Du-
$an, Tsar and Autocrat of the Serbs and Greeks, Slavonic (and East European) Review,
28, p. 206; Novakovi¢, S., 1898, Zakonik Stefana Dusana, cara srpskog, Beograd, Zaduz-
bina Ilije M. Kolarca, p. 37 (reprint 2004); Pesikan, M., Grickat-Radulovi¢, I, Jovi¢i¢,
M., 1997, Izvori srpskog prava, IV: Zakonik cara Stefana Dusana, Vol. 111, Beograd, Srp-
ska akademija nauka i umetnosti, Odeljenje drustvenih nauka, Beograd, p. 110.

14  See also article 48 of the Code which permits a daughter to sell her jewels and rai-
ment inherited from her father.
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ToD 6L0£Ea68)\(pov )\apﬁavew Bk ocmul e cTenens npouconeu e OTh
kaKG EpAKL npquer KCTIx T’)GTMIO AO EPATO\{'VGAO\( MI\M BI:HO\(KO\(' BTOPA[‘O
EpATO\(VGAA NOKMATH HI/IKAKOBQ ?KG MMATB BI\ZEpAHKHIG)

Inheritance without an heir was called “withered” (waoympsTna) and
it belonged to the monarch. The Law Code of Stefan Du$an does not
explicitly define such an arrangement, but in the Tsar’s chrysobull con-
firming the founding of Episcopate of Zletovo (1346, September 1 - 1347,
August 31),16 we read: Kraimirs water-mill which remained withered, My
Majesty gave it to the [monastery of] Saint Archangel (A 1o tecTh BOAKHHUA
RpamupoBa WAOVMPLTA H TOY NMPUAOKH CEETOK LAPACTBS MH CRETOMOV Apxar-
reaoy).!” So, a water-mill that was a hereditary estate of a certain Kraimir,
remained without heirs. As the Tsar had hereditary rights on it, he took a
water-mill and gave it as a present to the Church.

Article 48 runs as follows: And when a lord dies, his good horse and
arms shall be given to the Tsar, and his great robes of pearls and golden
girdle, let his son have them and let them not be taken by the Tsar: and if
he have no son, but have a daughter, then his daughter is free to sell or give
it freely (HZAA o\(Mp'ﬁ BAACT'RAMHE, KOH AOEpIM H wpoyme Aa & Al uAp8
d CBHTA EG(\MKA EMCG’) HA H SAATM nomc& AA MMA ChIHL M8 H AA M8 LlApIx He
0\(3/\1\6 AKO (\I/l He 0\(3“/\1\4 ChIHA H'L HMA A'LI.‘.IGPI: AA KC'T'I: TOM 3|M EOI\ HA A'EI.FIM
H NPOAATH HAM wAATH cBOBOAHS).!8 The surrender of the horse and arms of a
lord on his death to the monarch is what in English law was termed heriot
- a customary tribute of goods and chattels payable to the lord of the fee
on the decease of the owner of the land. “A good horse” would be the “best
horse” corresponding to the “best chattel” of the English law of heriot. The
horse and weapons would be conferred afresh upon his successor, if male
of age.!® However, article 48 belongs more in a matter of public law.2?

15  Edition P4AAnG, I'. A., ITotArg, M., 1859, pp. 128-129; edition Novakovié, S., 1907, p.
133.

16  This document was created as a consequence of a decision made by State Council
held in Skopje in 1347. It was then when it was decided to establish Episcopate of
Zletovo with a seat at monastery of Saint Archangels in Lesnovo, endowment of Des-
pot Jovan (John) Oliver. Zletovo (Serbian Cyrillic 37eToBo) is today a village in the
Municipality of Probistip of North Macedonia.

17  Edited by Misi¢, S., 2014, Hrisovulja cara Stefana Dus$ana o osnivanju Zletovske epi-
skopije, Stari srpski arhiv, Univerzitet u Beogradu, Filozofski fakultet, 13, Beograd, p.
186.

18  Burr, M., 1949-50, p. 207; Novakovi¢, S., 1898, p. 42; Pesikan, M., Grickat-Radulovi¢,
L, Jovici¢, M., 1997, p. 112.

19  Cf. Burr, M., 1949-50, p. 207, comment of the article 48.

20  See Kovacevié, J., 1952, Clan 48 Dusanovog zakonika i insignije (Article 48 of Dusan’s
Law Code and Insignia), Istoriski casopis: organ Istoriskog instituta SAN, 3, pp. 466—
468; Bozi¢, 1., 1956, Konj dobri i oruZje (uz ¢lan 48 Dusanovog zakonika) [Good horse
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According to some fragments from Serbian charters we can conclude
that the estates could be inherited even in a commoner’s class. For ex-
ample, King Stefan Uro$ III's chrysobull, presented to the monastery of
Decani (1330), says that the inheritance right of certain protopope (Greek
np@®Tog = first, and Serbian pop = priest, literally “chief priest”) Prohor
and his sons and grandsons and great- grandsons were “written and con-
firmed” (...3anucannic n oyTEphaAenuic npoTonomk Mpoxopoy n roek AkTu,
i Bnoyunid 1 npke’novunic).?! In the crysobull issued to the Saint Arch-
angels’ monastery near a City of Prizren (1348), Tsar Dusan says that he
settled some masons and gave them lands as a hereditary estate, to them
and to thelr children (l/l npuce/\u I.I,Aka'l‘BO MH ZI\A UE... M A UMb LAPKCTES
MH ZEMAK... AA CH HMAK CHICZH BCE 0\( BMPMHO\( n AKTUA HXh.. .22 King
Milutin’s charter giving privileges to the monastery of Saint Stephen in
Banjska (promulgated after February 8, 1314 — before March 12, 1316),
says that a widow, who has a little boy, should hold the whole village until
her son is grown- up (a CHPOTA KO MMAA MANA ChIHA, AA CH APhKHH E'CE CEAD
aorak a1 cwni noapacre).?? It is perfectly clear that villager’s estate could
be succeeded in the first degree — males only. Collaterals could not inherit
because they were mostly living in so-called zadrugas (extended families)
and they had their own lands.?*

3. TESTATE SUCCESSION

3.1. THE CONCEPT OF THE WILL

Though the concepts of will and testament had been known to the
Romans from the time of the Twelve Tables, and Roman lawyers discussed
this legal institute at large, there is only a single definition of it. It was

and arms (on the article 48 of Dusan’s Law Code)], Zbornik Matice srpske za drus-
tvene nauke, 13-14, Novi Sad, pp. 85-92. See also the article “Konj” (Mihalj¢i¢, R.),
Cirkovi¢, S., Mihalj¢i¢, R., 1999, Leksikon srpskog srednjeg veka, Beograd, Knowledge,
pp. 314-315.

21 Edited by Ivi¢, P, Grkovi¢, M., 1976, Decanske hrisovulje, Novi Sad, Institut za lingvi-
stiku, p. 264.

22 Edited by Misi¢, S., Subotin-Golubovi¢, T., 2003, Svetoarhandeloska hrisovulja, Beo-
grad, Istorijski institut, p. 110.

23 Mosin, V., Cirkovi¢, S., Sindik, D., 2011, Zbornik srednjovekovnih Cirilickih povelja i
pisama Srbije, Bosne i Dubrovnika, knjiga I, 1186-1321, Beograd, Istorijski institut, p.
465.

24  Taranovski, T., 1931-1935, Istorija srpskog prava u nemanjickoj drZavi, Vol. 111, Beo-
grad, Geca Kon, pp. 121-122 = reprint: Taranovski, T., 1996, Klasici jugoslovenskog
prava, knjiga 12, Beograd, Sluzbeni glasnik, pp. 666-667.
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presented by the lawyers of Justinian at the beginning of the first chap-
ter of book XXIII of the Digests, entitled Qui testamenta facere possunt
et quemadmodum testamenta fiant. This is the fragment from Modesti-
nus from the second book of his Pandectae (libro secundo pandectarum):
Testamentum est voluntatis nostrae iusta sententia de eo, quod quis post
mortem suam fieri velit,”> meaning that a will is the legal statement of
a person’s wish concerning what is to be done after his death. Modesti-
nus’ text also found its way to both the Procheiron and the Basilika, the
Greek text being as follows: AwaBnkn €oti Sikaia PovAnoig v Tig Bélet
Hetd Bdvatov adtod yevéoBar?® Saint Sabba adopted the complete text
of the Procheiron (3akoni rpapsckn in Slavonic), and in both the Greek and
Slavonic texts Modestinus’ definition is found at the beginning of Chapter
XXI On the wills of persons not under the patria potestas (ITept Stabrxng
avtefovoiwy, 6) 3aekTé camornacTwhnixh).”’ In Serbian this would be:
ZagkTh eh npaskAbHif chEETH MM KE KTS XoIETh NS chMphTH €rd BhITH.
This rule was likewise incorporated into Matheas Blastares Syntagma,
also translated into Serbian, with a slightly different Slavonic translation:
BL\Eel.’]AHIG KC'I'I\ "pAEGA I'IO EO(\KHIG 0 I/I?‘Ke Al.’.le K"I'O XOI.!.I'I'GTB I'IO Clprls'l'lfl CBOKM
oyeTpoKHOME BhiTH. >

Thus, in transferring the term will into Serbian, the translators used
both the words saekri and sageiaii¢, > with these terms referring to a
promise or a bequest in the general sense.’! The editors of Serbian le-
gal miscellanies moreover synonymously used the Greek calque anarazn
(814tadig). Therefore, e. g part II - 4 of the Serbian translation of the Com-
plete Syntagma was entitled 0 ZAEGL!:IAHIM while in the table of contents the
title of that section was marked as 0 sagkTk, pex’we aAtatax’en (On wills, i.

25 D.XXVIIL, 1, 1.

26  Procheiron XXI, 1 = Basilika XXXV, 1, 1.

27 Zepos, P, Zepos, ]., 1931, p. 167; Duci¢, N., 1895, p. 323; Petrovi¢, M., 1991, 294 b.

28 Dudi¢, N, 1895, p. 323; Petrovi¢, M., 1991, p. 294 b.

29  Novakovi¢, S., 1907, p. 217.

30 The exceptions are two surviving wills: one of a peasant from the vicinity of Du-
brovnik and the other from Bosnian Herzeg (Duke) Stepan Kosaca, dated 28th May,
1466, both using the term testament (TecbTAHENBTB, TecTamenat, variant spelling). See
Solovjev, A., 1926, Odabrani spomenici srpskog prava, Beograd, Geca Kon, pp. 177,
220, 225. In the will of Vlahus$a Kuljasi¢ from Yanina (March 1491), carved in Ston
(Italian Stagno, today a city and municipality in the Dubrovnik-Neretva county of
Croatia) we see the formula: Viahusa Kul]aszc durmg his life leaves by will his mi-
sery behind himself... (Baaxyiwa Kynawmki 3a sKUBOTA CEOrA ONOPYUVE CEOK MVKY HAKOHE
cese...). Solovjev, A., 1926, p. 227.

31 Novakovi¢, S., 1907, p. 6: Hpaguaa e oun com Thyh Hamenoawe saskiania (Stotdy-
pata), and p. 16: I6nk na uie ch npk3opusuimmi 3agemjatiems (Stabéoet).
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e. diataxes).3? Article 2 of the so-called “Justinian’s Law”33 begins with the
words: diyie kTo AiaTagh nuweth whkomoy ... (If somebody writes a diatax for
someone...)>* and likewise in the charter of Despot Durad Brankovi¢, is-
sued in 1428-1429 and confirming the hereditary estate to the great head-
man (veliki celnik) Radi¢, it was written: ...3anHcABLUR MOV O CBOM ATATACK
(...written in his diatax).3®

Almost all provisions of the Procheiron on testate succession were in-
corporated in Matheas Blastares’ Syntagma and it Serbian translation: Chap-
ter A (J) - 4, Tept S1aBrkng, O zaselpau'l'ﬁ (Oq wills); Chapter K - 12, TTept
kAnpovopiag, kai AokApwv VIOV 1 YOVEwY, O HacABACBAHTH 1 WZ THAHIK OTh
Hacakp’cTBA chinogh nan poantens (On heirs and the disherison of sons or par-
ents); Chapter K - 38, ITept kwdikéAAov, 0 koaukknk (On codicils); Chapter
D - 1, Ilept Parxudiov, 0 $ankiain (On the Falcidian Law).30

3.2. SERBIAN SOURCES

Thus, all of the principles of Graeco-Roman law referring to testate
succession are present in Serbian legal miscellanies. Yet which of these ac-
tually were applied? The fact is that not a single will remains from that

32 Edition Novakovi¢, S., 1907, pp. 217 and 36.

33  So-called “Justinian’s Law” was a short compilation of 33 articles, issued in the first
half of 14" century, regulating agrarian relations. The majority of these articles were
taken over from the famous Farmer’s Law (Nopog Tewpyikdg), issued between the
end of the 7" and the beginning of the 8 century. This law had been completely
translated into the old Serbian language. Further articles were culled from the Ecloga
(Exhoyr) T@v vopwy, literally “Selection of the Laws”, promulgated by order of Byzan-
tine Emperor Leo III in 726, or 741), the Procheiron and the Basilika. On the law of
wills and succession in “Justinian’s Law”, compared with the same provisions of the
Law Code of Stefan Dusan, see Markovi¢, B., Nasledno pravo u Dusanovom zakoni-
ku i u Zakonu cara Justinijana (Hereditary Right in Dusan’s Code and in the Law of
Emperor Justinian), in: Cirkovi¢, S., Cavoski, K. (eds.), 2005, Zakonik cara Stefana
Dusana, zbornik radova sa naucnog skupa odrzanog 3. oktobra 2000, povodom 650
godina od proglasenja (Code of Tsar Stefan Dusan, Proceedings of the Conference Held
on 3™ October 2000, on the Occasion of 650 Years from the Promulgation), Beograd,
Srpska akademija nauka i umetnosti, pp. 67-79. The author concludes that so-called
“Justinian’s Law” contains only two articles pertaining to inheritance (31 and 32)
which may be found towards the end of the text. These articles regulate the inheri-
tance rights of spouses without children. Marriage had to be legal.

34 Edited by Markovi¢, B., 2007, Izvori srpskog prava, XV: Justinijanov zakon, srednjo-
vekovna vizantijsko-srpska pravna kompilacija, Beograd, Srpska akademija nauka i
umetnosti, Odeljenje drustvenih nauka, p. 53.

35 Novakovi¢, S., 1912, Zakonski spomenici srpskih drZava srednjega veka, Beograd, Srp-
ska Kraljevska Akademija, p. 334.

36  Edition PaAAng, I. A., TIotArg, M., 1895, pp. 206, 324, 349, 484; edition Novakovi¢,
S., 1907, pp. 217, 342, 369, 512.
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time3” and that there is not one article of Dusan’s Law Code mentioning
this legal institute — which certainly does not mean that it was unknown
in Serbia. “Although probably a large number of inheritances remained
undivided as a collective property” (“Maga je BepoBaTHO BEIMKM Je€O
330CTaBIITMHA OCTAja0 y HETOJIe/beHOM 3a/Jpy>KHOM BracHumTBy”),3 in-
dividual principles of free disposition over the property included in a will,
typical for Graeco-Roman law, are apparent in Serbian legal documents.

Article 40 of Dusan’s Code proclaimed the right of noblemen to dis-
pose freely of their inheritances, as well as freedom of testamentation, ex-
pressed by the formula given for the soul (3a aovwoy opatn),>® and corre-
sponded to the capacity to make a will. In a charter issued on the May 28,
1350, by which Tsar Dusan conferred property on a lesser lord, Ivanko
Probistitovi¢, it was said that Ivanko could submit his property freely to
the Church or give it to the soul (...34 ASW8 nopk uphkeh 3anmcarn). 40 Al-
most the same formula can be seen in the charter of Tsar Uros$ issued on
April 10, 1357, granting Mljet Island (in present-day Croatia) to two no-
blemen from Kotor, Bivoli¢i¢ and Buci¢: In the same way that I, the Tsar,
have confirmed hereditary estates to other lords and lesser lords, thus I con-
firm this to Baset Barincelo and to Tripo Miho Buci¢ and their children, to
be confirmed forever, whether they want to submit it to the Church as for
the soul, or give it as a dowry, or sell it, or give it as a present, or swap it,
and they may act fully of their own discretion as with their own hereditary
estate (Kako wcTh u,Ach'rBé MH HHUM BAACTEAOME H BAACTEAHUHKEME 3AITHCAND W
8TEPLAMAS saqmue Tako i Racer8 Eapuﬂuet\g ] Tpune’rg Muxg ESRUKI 1 lelxk
Aknamas 3anmcaxh H 8TBpI\AMXk Ko AA HMb KCTh TBpLAO A® ERKA AIOEE MoAb
upbkoBh 34 ASWR noaknucaTh 8 npunmo AA'I‘M ﬂpOAA'I'M Xapusaru, samknuru,
k8A% nmi Xc'l"kuul( WEPATHTH, KAKS W BCAKS CBOK c8q18|o BM}IMHg) 41 The
only document where the freedom to dispose by a will was explicitly men-
tioned was the charter of Despot Purad Brankovi¢, issued in 1428-1439
in favour of the headman Radi¢, stating: Let the headman Radi¢ have

37  The exception being several wills of villagers from vicinity of Dubrovnik, as well as
the will of Bosnian Herzeg (Duke) Stepan Kosaca, but, strictly, these are not sources
of Serbian mediaeval law.

38  Solovjev, A., 1928, Zakonodavstvo Stefana Dusana, cara Srba i Grka, Beograd, Stam-
parija Sveti Sava, p. 139 = reprint Solovjev, A., 1998, Klasici jugoslovenskog prava,
knjiga 16, Beograd, Sluzbeni glasnik, p. 447.

39  Burr, M., 1949-1950, p. 206; Novakovi¢, S., 1898, p. 36; Pesikan, M., Grickat-Radulo-
vi¢, M., Jovici¢, M., 1997, p. 110.

40  Edited by Aleksi¢, V., 2009, Povelja cara Stefana Dusana vlasteli¢i¢u Ivanku Probistito-
viéu, Stari srpski arhiv, 8, Beograd, Univerzitet u Beogradu, Filozofski fakultet, p. 73.

41  Edited by Mihalj¢i¢, R., 2004, Mljetske povelje cara UroSa, Stari srpski arhiv, 3, Beo-
grad, Univerzitet u Beogradu, Filozofski fakultet, p. 74.
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possession of these [villages] during his lifetime and if he wants to leave them
to anyone after his death by writing this in his will, either to his child or to
someone of his relatives, or he may give it to the Church (... Aa cH MKk MMAA
YENHUK K PaAuq OV CBOMA mm;o'ro\( H 1O CBOOH CI\MpLTM KOMOY LUITO o\(cxom(
OC'I'AEM'I'M SA"MCAELUM MO\( 0\( CEOM AIATL\CB MI\H CEOGMO\(‘ A'kTeTO\(, Ifll\lfl KOMO\(
OTh CEOMXh ChPOAHHKK, MAM UPLKEN npuacauTh...).*? In the second charter of
Despot Purad Brankovi¢, presented in 1429-1430 to the headman (Cel-
nik, yeannks) Radi¢, the right to freely make a will is also established, al-
though the word will (Anataz) was not itself mentioned: ...and after his
death he may leave it either to a relative of his or to someone else without
my lordsths contest (... o cBooM ckmpwu HA KOFA OCTABIM, MAH HA ChPOAHMKA
AR MHOTA KOFA, AA MOV FocnoAkcTBO mi né notgopin).*> The right to make
a will, expressed by the formula to leave to one of the relatives (nan komoy
oAb cBomKh ocTagNTH), was given by the charter of the Bosnian King Stefan
Tomas to the great logothetes (A\oyoBétnc)** Stefan Ratkovi¢, presented on
October 14, 1458.4°

We have information, albeit sparse, that commoners (sebri) also had
the capacity to make wills and that they disposed of their property freely.
In all those cases, the property was bequeathed to the Church and mon-
asteries and the legal operation was expressed by the formulas “given for
the soul” (3a ABw8 aary) and “given for the grave” (aAaTh 34 rposi cEom).
Saint George’s charter (1300) mentioned a certain Kalomen, who “gave
the field for his grave to the church of Saint Elias” (1 aapé Ranometi za
rpoBh CEOM UphKEL CReTard Mamio ch nuswmh).?® In the contract, a certain
Dobroslava, with her children, sold her manor in Prizren to Mano (the so-
called “Tapiya from Prizren”). Among other things was written that Mano
(the buyer) can glve a manor for the soul (Aa wAm,cm AA CH wsnaM Mano
WHMMkSM AEOpoMk mKO M Cgl.’llfi EAI.’_IMKI; (\85" HMATH XAPMSATH I'IPMKMCATM
npopath, 3a ASw8 aath ann 3amenntn).*” We can find some more informa-
tion in the inventory of the estates of the monastery of the Holy Virgin in
Tetovo (ca. 1346), e. g.: The field under Recice between the roads was given
by Roman for his grave and for his soul. And the other field, under that one,

42 Novakovi¢, S., 1912, p. 334.

43 Ibid., p. 336.

44  In Byzantium, this was a generic term that in the 9" and 10" century designated a
high official at the head of one of many departments with primarily but not exclu-
sively fiscal functions. Under Byzantine influence the title was adopted in Slavonic
countries.

45 Ibid., pp. 344-345.

46 Mosin, V., Cirkovi¢, S., Sindik, D., 2011, p. 321.

47  Edited by Bubalo, D., 2004, Srpski nomici, Beograd, Vizantoloski institut Srpske aka-
demije nauka i umetnosti, p. 250.

132 |



Srdan Sarki¢, Serbian Mediaeval Law on Wills and Succession

was given by Oubislav for his grave (Huga noM P'kquuamu MGH{AO\(HO\(TMK
Lpo AAAE PoMaHb 34 FPOBK CEOM M 34 AOVILOY CEOK. M APOVTA HHEA HHme Te-
repé HHUEE, IO AAA€ Oyeucnash 34 rpos). Similarly, the prlest Dobrota and
brothers Nikolitza and Hranislav bequeathed their fields “for the grave
and mass” (3a rposk n 3a nomens). Some of the villagers, having no de-
scendants, bequeathed their land to the Church: ... Nanaya gave part of
his land for his soul, as he had no descendants... I, Savdik, having realised
that I have no descendants... am giving the field under Holy Sunday
order to be mentloned by the church (... AaAe HaHA KOMATh 34 Ao\(mo\( er
nemkwe MoPoAA. . . A3k GABAMK mwkm er HE UMAMb nopoAa . Hb AABAMA
HMBO\( HAA CBeTombk Heprenomh wTh n0\('r|4 MOAAOY K’ KA... Ad M€ nomeHO\(l'(
uphkea). But the document also mentioned one dispute that had arisen
from the fact that a certain Strez bequeathed his land to the Church al-
though he did have a male descendant. Strez’s son Dragia and son-in-law
Dragoslav brought about an action challenging the will (... o terh nnx
wrkh CTpk3o... npannoskuak 3a Aoywoy cu) and claimed restitution of the
bequeathed property, but when they appeared in front of judge DabiZiv,
they were reconciled with one-another and said: "What our father sold and
gave to the Church we do not contest but conﬁrm (...n cToynuwe np'kM
CO\(’AMI@ AAEM?KMBA M OYMMleUG M peKQlﬂe ,,[!_IO I(C'l'lx Hdlllix W'l'bl_llx I'IPOAAl\Ix H
NPUAGKHAK LIPKKERI, MH HE NOTBAPAMO, Hb NMAYE NooyTEphkAAMe ). 48 Tt is ob-
vious that the will of Strez was made in accordance with the governing
legal rules of that time and that, therefore, his son and son-in-law did not
have any legal ground to challenge it, proven by the expression they were
reconciled with one-another (oymupuwe) when appearing in court.

Slightly greater influence of Roman law can be observed in the wills
of villagers from the vicinity of Dubrovnik. The free disposition over a
property is completely in the sense of Graeco-Roman (Byzantine) law and
there is even a case of the disherison of a male descendant in favour of
a female. The will of Vlahno Radisevi¢ from Ston, made on January 8,
1486, states that Vlahno wished to leave everything ...rather to my daugh-
ter Nikoleta, from small to large, than to my son Dragoye... who is sepamted
from me by all means, both by love and by land (...cee oxoky kepu HukoneTn
OA MANA AO BEAMKA, HETOAH oxok\( CHHY MOMY APAroid. .. OAAMAHO CE I OA MEHE
CBI/IMI; KAKO A\(BAEIO TAKO H MMAHHGMB)

We can further ascertain the acceptance of Graeco-Roman law from
the will of Medoye Nikulin, dated to the February 23, 1392, the begin-
ning of which is as follows: Medoye the son of Nicholas from the county of

48  Mogin, V., Slaveva, L., Miljkovi¢-Pepek, P., 1980, Spomenici za srednovekovnata i po-

novata istorija na Makedonija, Vol. 111, Skopje, Arhiv na Makedonija, p. 297.
49  Solovjev, A., 1926, pp. 225-226.
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Zrnovnica, from Zavrilje, being strongly disabled, but still of good men-
tal health, is going to make his will (Meré cunb Hukoanns n3 mo\(né
H(pl:HOBIsHM‘IKG nzh 3aepuantk, Bo\(Ao\(qm OV BEAMKH HEMOKH A OV AOEPH NAMETH,
oyunnn ceon TeckTamennts).”0 In this case, we have the old principle of Ro-
man law that mental, not bodily health, was required as a prerequisite
for making a will. This principle was formulated by the Roman lawyer
Labeon as follows: In eo qui testatur eius temporis, quo testamentum facit,
integritas mentis, non corporalis sanitas exigenda est.>! This rule was also
incorporated into the Procheiron and the Basilika, its text in Greek being:
O SiatiBépevog d@eilet TOV vodv, 00 v T odpa éppdodat.>?

The same document mentions the institute of Byzantine law called
émitpomog — executor, a person appointed by a testator to carry out the
directions and requests in his will, and to dispose of the property accord-
ing to his testamentary provisions after his decease.”>> At the end of the
testament Medoye Nikulin says: And executors are Bogavatz, comes [of
the county] Zrnovicki and Milan Gurinovist from the city (A 'remo\( co\(
npuTponn Boragaus khe3s KphHOBRHHULKN B MHUAAHK I‘\(puuoxmpk H3k rpaAa)
Four chapters of the Statute of Kotor mention also executors of a will
(énitpomor): Cap. CLXXXVII, On Enactment of Executors (De constitu-
tione Epitroporum), Cap. CLXXXVIII, On Authorization of Executors (De
potestate Epitroporum), Cap. CLXXXIX, On Executors of those who leave
heirs under age (De epitropis illorum qui relinquunt heredes infra etatem
legitimam) and Cap. CXC, On sales done by Executors (De venditione epi-
troporum).>>

Strictly, all of these testaments cannot be considered Serbian medi-
aeval legal documents, therefore conclusions on the application of the
rules of Roman-Byzantine law in mediaeval Serbia cannot be made with
certainly.”®

50 Ibid., p. 177.

51 D.XXVII], 1, 2.

52 Procheiron XXI, 2; Basilika XXXV, 1, 2. The Serbian translation of the text (Ducic,
N., 1895, p. 323; Petrov1c, M., 1991, 294 b) is: Zaskiagari gaskTh Ankahb KeTh oymh
ZhAPAEL MWETHI D HE ThAST

53 On executors in Byzantine law, especially in the Holy Mountain’s documents see
Matovi¢, T., 2014, Epitrop (énitpomog) — izvrsilac testamenta (Epitrop (énitpomog) —
Executor of a Will), Zbornik radova Vizantoloskog instituta, 51, pp. 187-214.

54  Solovjev, A., 1926, p. 178.

55 Milosevi¢, M. et al., 2009, Statuta civitatis Cathari - Statut grada Kotora, Knjiga I,
fototipsko izdanje originala iz 1616. godine; knjiga II, prevod originala iz 1616. godine
sa naucnim aparatom, Kotor, Drzavni arhiv Crne Gore, pp. 111-114.

56  See Sarki¢, S., The Concept of the Will in Roman, Byzantine and Serbian Medieval
Law, in: Burgmann, L. (ed.), 2005, Forshungen zur byzantinische Rechtsgeschichte (=
Fontes minores, XI), Frankfurt am Main, Lowenklau, pp. 426-433.
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3.3. GIFT IN CONTEMPLATION OF DEATH

Gift in Contemplation of Death (donatio mortis causa, Sdpov &v aitia
Bavarov) is a gift under apprehension of death; as when anything is given
upon condition that, if the donor dies, the donee shall possess it abso-
lutely, or return it if the donor should survive or should repent of having
made the gift, or if the donee should die before the donor. A gift in view
of death is one which is made in contemplation, fear, or peril of death, and
with intent that it shall take effect only in case of the death of giver.”

Two forms of a gift in contemplation of death, known from Roman
law, could be found in Byzantine legal miscellanies as well. However,
Greek terminology is slightly different - indicated by the text of Prochei-
ron. Metd Oavatov Swped, were the gifts given after the death of donor.>
Ownership rights of a donee will be acquired in the moment of donor’s
death. In the next article, the Procheiron mentions “¢v aitia Oavdtov
Swpe®” - gifts in contemplation, fear or peril of death,> what is identi-
cal with the second form of donatio mortis causa of Roman law. Serbian
translation of Procheiron (Zakon gradski) follows the Greek original using
the terms no campuri Aaph and i Bk chmpsTikin pamTi aapk.%0 In the
chapter A (A) - 13, dedicated to gifts,61 Matheas Blastares does not men-
tion gifts in contemplation of death.6?

In legal documents written in old Serbian, we can find some exam-
ples which could be considered as gifts in contemplation of death, al-
though sources do not use this term. In the chrysobull presented to the
monastery of Saint Archangels Michael and Gabriel (1348), Tsar Dusan
says that his lesser lord Nicholas Utoli¢i¢ gave as a present his hereditary
estate (bastma saqmua) the Vlllage of L]ubocevo to the monastery (H que
npm\omu AKOBOBHIN B(\ACTGI\M‘IMKI: I_I,ApGC'I'BA MM HMKOI\A OVTOAHLIHKB CGI\O CBOK
BAYMI’ O Awgoueko...). Nicholas and his mother shall hold the village of

57 Cf. D. XXXIX, 6, 2; XXXIX, 6, 35, 4.

58  Procheiron XII, 3, Zepos, P, Zepos, J., 1931, p. 150.

59  Procheiron XII, 4, Zepos, P, Zepos, J., 1931, pp. 150-151. Cf. Ecloga 1V, 3, 1: .81
npoadokiav Bavarov Swped, and IV, 3, 2:..8wpovuevog Statdnrat... Burgmann, L.,
Ecloga, das Gesetzbuch Leons III. und Konstantinos’ V. (= Forschungen zur byzantini-
shen Rechtsgeschichte, Band 10), Simon, D. (ed.), 1983, Frankfurt am Main, Lowen-
Kklau, p. 186.

60 Dudi¢, N, 1895, p. 297; Petrovi¢, M., 1991, pp. 314 a — 314 b.

61 See Chapter III, contracts, 3.

62  See Matovi¢, T., META ®@ANATON AQPON u svetogorskim aktima (META ®@ANA-
TON AQPON in Holy Mountain Acts), in: Miljkovi¢, B., DZelebdzi¢, D. (eds.), 2015,
IIEPIBOAQY, Mélanges offerts a Mirjana Zivojinovi¢, Vol. 11, Belgrade, Vizantoloski
institut Srpske akademije nauka i umetnosti, pp. 427-442.
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Ljubocevo as long as they live, and after their death the donee (monas-
tery of Saint Archangels) shall acquire the ownership rights over that gift
(... a nd Huronnnk muoTh n wrose marepe Aa He BAArK HUKTO oHEMKZH ce-
AOMb HI LIPKKOBHIO ThKMO UPKER LAPLCTEA mi dpgarreak...).% On April 7,
1453, at a market-place in Kosovo, a certain Novak and his spouse Yela
gave a half of their house to the monastery of Saint Paul, but the monas-
tery shall acquire the ownership rights over the house after the donors’
death (Hogakh ¢ mokemi nopakpSmicmh FEaoME, HALIWME BOAWME H HALIMME
XOTEHHIME, M3BEOAMCMO M MPUAOHHCMS HA HAEMb KHEOTS CreTomS Maga8
NOAOBHHA KSKE... Ad WEAAAAME 14 HOBAKK AO MOTA KHEOTA CBWMb KSKWME, A
Nno Mok chmphTH AA € GEeTomR TagAS noaoeuna k8ke...).04

4. CONCLUSION

Serbian mediaeval law contains limited data on the law of wills and
succession. The noble class accepted the provisions of Byzantine law, while
commoners (sebri), living mostly in extended families (so-called zadruga),
inherited their property according to the rules of the customary law.

Byzantine legal miscellanies, translated into mediaeval Serbia from
Greek language, contain the basic principles of succession taken from Ro-
man law, but it is disputable to what extent they were applied.

Not a single will remained from mediaeval Serbia. However, a free-
dom of disposition by testament was expressed by formula “given for the
soul” (za dusu otdati). Terms, using for will were “zavet” and “zavestanije”,
as well as the Greek word diatax or diatas.
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SREDNJOVEKOVNO SRPSKO PRAVO O NASLEDIVANJU

Srdan Sarki¢

REZIME

U srednjovekovnom srpskom pravu imamo vrlo malo podataka o na-
sledivanju. Nijedan testament nije sacuvan, a o zakonskom nasledivanju
govore samo clanovi 41. i 48. Dusanovog zakonika. Najverovatnije da se
sebarsko (nevlasteosko) stanovnistvo, ziveéi u velikim, kolektivnim poro-
dicama (takozvanim ,zadrugama®), prilikom nasledivanja drzalo pravila
obi¢ajnog prava, dok je vladajuci sloj (vlastela) prihvatio odredbe vizan-
tijskog prava.

Vizantijsko pravo tretira zakonsko nasledivanje prema pravilima rim-
skog prava, korigovanog u dve Justinijanove novele: CXVIII od 543. go-
dine i CXXVII od 548. Te odredbe stigle su i u srednjovekovnu Srbiju sa
prevodom vizantijskih pravnih zbirki (Zakonopravilo ili Nomokanon Sve-
toga Save i Sintagma Matije Vlastara) i nalaze se skupljene u sastavu (po-
glavlju) K - 12 Sintagme Matije Vlastara. Po svojoj sadrzini to su uglav-
nom propisi preuzeti iz Prohirona, dopunjeni kasnijim carskim novelama.
Cilj ovih propisa bio je da se ogranici pravo daljih srodnika na nasledstvo
u korist crkve.

Dva ¢lana Dusanovog zakonika koji regulisu nasledno pravo govore
samo o nasledivanju u vlasteoskom stalezu. Clan 41. predvida slucaj ako
vlastelin umre bez dece. Bastinu nasleduju pobo¢ni srodnici do osmog
stepena srodstva. Prema ¢lanu 48, kada umre vlastelin ,,konj dobri i oruzje
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se vracaju caru® a ostalu imovinu nasleduju deca, jednako muska i Zenska.
Vracanje konja i oruzja je stari obicaj, koji odrazava vazalnu zavisnost vla-
stele prema vladaru.

O nasledivanju u sebarskom stalezu imamo samo nekoliko razasutih
podataka u poveljama. Na osnovu toga tesko je reci da li su za sebre posto-
jala jedinstvena pravila o nasledivanju (Dusanov zakonik o tome ¢uti), ili
su se razlikovala od vlastelinstva do vlastelinstva.

Propisi o testamentalnom nasledivanju nalaze se u sastavu D - 41 K -
12 Sintagme Matije Vlastara i odrazavaju osnovne principe gré¢ko-rimskog
(vizantijskog) prava: sloboda testiranja ogranicena je samo takozvanim
nuznim delom, §to znaci da zakonita deca moraju da dobiju minimum tre-
¢inu zaostavstine, odnosno polovinu ako je dece vise od ¢etvoro. Ne pravi
se razlika izmedu muske i Zenske dece, a ostavilac moze svoje naslednike
da isklju¢i iz nasleda. Forma testamenta je upro$¢ena, a za punovaznost
testamenta dovoljno je od 3 do 5 svedoka. Srpski prevodioci za testament
koriste reci zavestanije i zavet, ali posto ti izrazi znace i svaki zavet uopste,
srpski redaktori su ¢esto koristili greéki termin diataks (Sdtaiq).

Cinjenica da iz srednjovekovne srpske proglosti nije satuvan nijedan
testament ne znaci da je taj pravni institut Srbima bio nepoznat. U Dusa-
novom zakoniku i poveljama sre¢emo formulaciju ,,za dusu otdati“ i ,,za
dusu pod crkov zapisati®, $to odgovara pravu testiranja. Neposredni po-
datak o slobodi testiranja sre¢cemo u povelji kojom 1429. godine despot
Durad Brankovi¢ potvrduje bastinu ¢elniku Radicu i izmedu ostalog kaze
da Radi¢ svoju imovinu moze ,,zapisati u svoj diatas.“

Klju¢ne rec¢i: Dusanov zakonik, Prohiron, ,Zakon gradski‘, Syntagma
Matije Vlastara, testamentalno nasledivanje, intestatsko na-
sledivanje, testament.
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