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&yopaoia) as an illustration of its twofold nature derived from the Roman legal
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light of typical Byzantine document named npatiipiov éyypagov, we aim to define
the nature of purchase contract in this medieval legal system. Diplomatic formu-
lae contain data about consensus of contractual parties, as well as the fact that a
document was drafted “for security”, which raises the question of solemnity of this
contract. The role the deed has is also discussed in the papet, as in some cases it is
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comparative-historical method.
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1. INTRODUCTION

In Byzantine legal sources, we encounter illustrative examples of the
pre-Byzantine legal tradition - the ancient Roman and the ancient Greek
tradition, with different consequences in terms of the conclusion of a
Purchase contract, its liability, and also the passing of title. Therefore, the
first part of this research will be dedicated to the conclusion of a Purchase
contract. Besides the simple meeting of the minds of the contractual par-
ties and providing specific performance, parties enter into the Purchase
by drafting a document. Actually, drafting (or, in some cases, issuing) a
document, with technical characteristics, called a written instrument, is
the mode of concluding a purchase contract that is encountered in the
medieval period, especially in regards to purchases with highly valuable
subjects. The second topic is the role of a document - written instrument
in a process called traditio ficta, which replaces the actual physical modus
acquirendi and by which the vendor acquires a right via a constructive
delivery of document.

This article, therefore, combines two different yet visibly connected
issues concerning the Purchase contract. However, some questions spe-
cifically closely related to the Purchase contract in Byzantium had to be
disregarded on this occasion: the questions of defects in the merchandise
and legal deficiencies, arrha (earnest money), sale on credit, sale with de-
ferred delivery, confirmation of purchase, purchase of titles and functions,
purchase of animals, laesio enormis, etc.

While the first issue was recognized in different studies on Byzantine
private law,! the second problem was merely outlined.? Only two separate
works deal directly with the problem of traditio per cartam (napddooig

1 Lingenthal, Z. von, 1892, Geschichte des Griechisch-Romischen Rechts, Berlin, Weid-
mann, pp. 299-301; Norr, D., 1966, Die Struktur des Kaufes nach den byzantinischen
Rechtsbiicher, Byzantinischen Forschungen, 1, pp. 230-259; Margeti¢, L., 1971, O
javnoj vjeri i dispozitivnosti srednjovjekovnih notarskih isprava s osobitim obzirom
na hrvatske primorske krajeve, Radovi JAZU, 4, pp. 5-80, precisely, pp. 53-60; Co-
70BjeB, A., 1927, YroBOp 0 KYHOBUHN U IIPOLAjH Y CPeAr0BeKoBHOj Cpbuju, Apxus
3a iipaswe u gpywinieere Hayke, 15, pp. 429-448, precisely, pp. 434-436; briefly Sara-
di, H., 1999, Notai e documenti greci dalleta di Giustiniano al XIX secolo. I Il sistema
notarile bizantino (VI-XV secolo), Milano, Giuffre, pp. 213-216; partially Sargentli,
M., 1982, La compravendita nel tardo diritto romano indirizzi normativi e realta so-
ciale, Studi Arnaldo Biscardi, t. 11, pp. 341-364.

2 However, the topic is nicely covered in the research field of Western Roman law. In
this occasion, I will highlight one domestic article, Si¢, M., 2004, Translativno dejst-
vo ugovora o kupoprodaji u zapadno rimskom vulgarnom pravu i zadrZavanje ovog
koncepta u savremenim pravnim sistemima, Zbornik radova Pravnog fakulteta u No-
vom Sadu, 38, 3, pp. 285-311.
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OU éyypagov) in Byzantine law. The pioneering article on the subject was
Francesco Brandileone’s.? Brandileone’s studious work covers all aspects of
this legal issue based on then-available legal sources. Approximately half a
century later, Panagiotis Zepos published an additional contribution to this
subject.4 Alexander Soloviev, in his prolific and diverse academic career,
touched on this topic in his study dedicated to the Purchase contract in
medieval Serbian law, which is mostly adopted from Byzantine law.”

However, numerous researchers were conscious of these problems
and addressed them in their studies. The issue of traditio per cartam in
Byzantine law was brought to light by Zacharid von Lingenthal in his gen-
eral interpretation of Byzantine law.® The same questions were recognized
by G. Ferrari.” Franc Dolger drew attention to them in his Byzantinische
Diplomatik,® as well as in his Besprechungen of H. Steinacher’s study “Die
antiken Grundlagen der frithmittelalterlichen Privaturkunden”® Another
notable study, on the Byzantine notary system, was written by H. Saradi,
and it discusses the drafting of an act, as well as its handover to the par-
ties.!? D. Bubalo explored the same issue in the Serbian medieval system,
highlighting the legal aspects of these problems, which are, in some cases,
similar to Byzantine law.!! Last but not least, there is the contribution of
L. Bénou about the nature of different Byzantine legal issues.!?

The sources this analysis draws on are the documents archived in the
Athonite monasteries, published in the Archive de I'Athos series during
the last and this century. The Purchase contract is well-represented in the
Greek monasteries’ archives, particularly in the 13h_15% centuries. On
the other hand, in several cases, the legal stipulations compiled in official
and private legal codices contain relevant material for this analysis.

3 Brandileone, E, 1904, La ,traditio per cartam” (mapadooig 6 éyypdgov) nel diritto
bizantino, Studi in onore di Vittorio Scialoja, pp. 2-26.

4 Zemov, I1., 1951,'H napadoaoig St' éyypdgov &v 1@ Pulavtivd kai to petafulavtivd
Swkaiw, Topog Apuevomovov, pp. 185-226.

5  Conosjes. A., 1927, p. 434.

6  Lingenthal, Z. von, 1892, pp. 293, 294.

7 Ferrari, G., 1910, I documenti greci medioevali di diritto privato dell’ Italia meridiona-
le, Leipzig, B. G. Teubner, pp. 57-62.

8 Dolger, E, 1956, Byzantinische Diplomatik, Ettal, Buch-Kunstverlag, p. 343.

9 Dolger, E, 1929-30, H. Steinacher — Die antiken Grundlagen der frithmittelalterli-
chen Privaturkunden (Beschprechungen), Byzantinische Zeitschrift, 29, pp. 324-329.

10  Saradi, H., 1992, Le notariat byzantine du IXe au XVe siécles, Athénes, Université na-
tionale d’Athénes, Faculte des lettres, pp. 177-207; Saradi, H., 1999, pp. 85-104.

11 By6ano, B., 2004, Cpiicku Homuyu, Busanronomku nncturyt CAHY, pp. 215-220.

12 Bénou, L., 2004, Pour une nouvelle histoire du droit Byzantin, théorie et pratique
juridiques au XIVe siécle, Paris, Pierre Belon, p. 248.
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2. WRITING A DOCUMENT FOR THE PURPOSE
OF THE CONCLUSION OF A CONTRACT

2.1. As it is known, the contract called emptio venditio became quite
frequent around the 3 century A.D. During the classical period, the con-
tract of purchase was concluded by the mere agreement of the seller and
buyer on the essential matters of the contract - the item/items as the sub-
ject of the contract or/and the price; the Purchase contract was a consen-
sual contract in Roman law.!3 However, it seems that the nature of this
contract suffered some changes during the Later Roman Empire, when,
on some occasions, the written instrument became one of the require-
ments for its conclusion (based on stipulations gathered in Codex Theo-
dosianus),'4 hence, the contract became solemn. On the contrary, it seems
that ancient Greek contract wvi-npdoig did not know of any judicial ob-
ligation prior to exchange of goods and price by the seller and purchaser,
retrospectively.!> To mark this unique nature of Greek purchase, German
scholar Fritz Pringsheim used the phrase “Greek law of Sale”.

In Byzantine law, as early as the time of Emperor Justinian I, stip-
ulations provide an alternative choice between concluding a contract by
meeting of the minds of the contract parties or in writing.'® The common
interpretation of these stipulations enhances formalism in regards to the
contract put in writing.!” Therefore, when the parties opt for drafting, it

13 Cf. Gaius III, 135-137.

14 See: Vuleti¢, V., 2012, Nastanak i razvoj rimske prodaje: trijumf nacela konsensual-
nosti, HARMONIUS - Journal of Legal and Social Studies in South East Europe, 1, pp.
123 sqq.

15  Ancient Greeks usually used the term @vr| (or @vij— mpaotg), whereas the acquisition
of ownership was the predominant factor in terms of this contract, see: Pringsheim,
E, 1950, The Greek Law of Sale, Weimar, Hermann Boéhlaus Nachfolger, pp. 111 sqg;
243 sqq. However, some scholars disagree with Pringsheim on this topic, as there are
many examples that ancient Greeks knew for consensuality in contracts (6poloyia),
see: Cohen, E., Consensual contracts at Athens, in: Rupprecht, H. A., 2006, Sym-
posion 2003. Vortrdge zur griechischen und hellenistischen Rech, Vienna, Verlag der
Osterreichischen Akademie der Wissenschaften, pp. 73-92.

16  Iust. Institut. II1, 23 (edition: 12. Krtger, P., 1867, Imperatoris Iustiniani Institutiones,
Berlin, Weidmann). “Emptio et venditio contrahitur, simulatque de pretio convener-
it... In his autem quae scriptura conficiuntur non aliter perfectam esse emptionem et
venditionem constituimus, nisi et instrumenta emptionis fuerint conscripta vel manu
propria contrahentium, vel ab alio quidem scripta, a contrahente autem subscripta
et, si per tabellionem fiunt, nisi et completiones acceperint et fuerint partibus abso-
luta. donec enim aliquid ex his deest, et poenitentiae locus est et potest emptor vel
venditor sine poena recedere ab emptione”. Cf. CJ 4, 21, 17 (edition: Kriiger, P., 1877,
Codes Iustinianus, Berlin, Weidmann).

17 However, Norr in his study proposed a different interpretation of those provisions,
based on a scholia where purchase with a written instrument is also considered as a
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seems that the written form has a constitutional meaning: consequently,
if there are some formal deficiences in it, the purchase will be void. The
complete picture emerges from the stipulation enacted in 528 A.D., com-
piled in the Codex Justinianus. According to it, different contracts, includ-
ing the contract of sale (Contractus venditionum vel permutationum vel
donationum), when put in writing (cum scriptura), are supposed to under-
go a special procedure known in the scholarship as execution.!® The text
of the provision closely describes this formality. In terms of a document
written per alium, the instrument should contain a signature. If a docu-
ment is drafted by a notary, a tabellion, it has to go through the actions
of completio and absolutio (C]J. 4, 21, 17, pr), explained in the text below.

This is the origin of the later Byzantine legislation on this topic. Sev-
eral legal codes included it and upheld the division Emperor Justinian I
proclaimed, so it is not unusual to find a similar or exactly the same out-
line in the later legislation. The list of notable stipulations that inform us
about the nature of the Purchase contract in Byzantine law is presented
below. It can be remarked that the place and time of the creation of the
codices in which the stipulations were compiled vary.

"Eyypagog kai dypagog mpaotg kai dyopaocia €mi oiwdnmote €idet kal
mTpdypatt Tig TIHRG oTotxovpévng ovviotatal dd0Aw TV cuvailao-
OOVTWV OVLHPWVIQ. Nvika oVV I} TN T@ Tpdtn, T &¢ €ldog T® Nyo-
paxdtt 5007, TNV ToladTNV TPACLY €K HETAPEAOV EVOG AVTOV [T Ava-
tpémecBar. 1

The contract of purchase and sale with any given subject, either ac-
companied with a document or not, is concluded once the contractual
parties make an honest agreement. When the price is paid to the ven-
dor, and the item handed over to the purchaser, the purchase cannot be
overturned.?0

consensual contract, see: Norr, D., 1966, pp. 233; Margeti¢, L., 1971, p. 55; 17; Mar-
geti¢, L., Boras, M., 1980, Rimsko privatno pravo, Zagreb, Pravni fakultet Sveucilista u
Zagrebu, pp. 269-270; Vuleti¢, V., 2012, pp. 127-128.

18  Délger, E, 1929-30, p. 325; Zulueta, E, Roman Law of Sale, Oxford, Clarendon Press,
1945, p. 24.

19 Ecloga, 9,1 (edition: Burgmann, L., 1983, Ecloga - das Gesetzbuch Leons III und Kon-
stantinos’ V, Frankfurt am Main, Lowenklau Gesellschaft e.V).

20  For the Serbo-Croatian translation, see: Margeti¢, L., 1980, p. 69. The last part of the
quotation is translated very differently. To translate dvatpénecBai, Margeti¢ used the
verb ponistiti (to annul). The difference is major: if the contract cannot be annulled,
it will be regarded as valid. If the contract in this situation cannot be overturned, it
means that the purchase is effectuated and that the action of handing over the price
and the item is the act of the perfectuation of this contract and not its conclusion.
In that sense, this provision reveals the consensual nature of purchase, not its real
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21
22
23

24

118

[...] Zvviotatat 8¢ kal £yypdewe, kai dypagws. Kai 1y uév éyypdowg,
ovviotatal dpa tedecOijvar 10 ocvuPodaiove 1 8¢ dypdgwe, dua TO
opLobfjvat kal TuTORVaL T Tipnpa.?!

The sale can be concluded either in writing or orally. While the one in
writing takes effect at the moment when the instrument is finalized, the
other, without an instrument, (is concluded) at the moment when the
price is set and accepted.

[...] Tfj O¢ éyypdow mpdoet ovy Gutw Mpooyevioeobat Aéyopey, alha
Kal T& ovpPola TAG mpaoews kal TAG dyopaciag ovyypageodar Oel,
Kai oikeiq xetpt Tod mmpdokovtog duvapodobai, fj dmoypagf £Tépov,
£Qv N 6 TPATNG YIVWOKT YpappaTa.

In the case of the sale being accompanied by a written instrument, we say
it will not come to be in that way, but the instrument of sale and purchase
needs to be drawn up and validated by the hand of the vendor himself or
signed by another if the vendor does not know the letters.

H npdoig kat aypdewg kai £yypdewg yivetat. €xet 8¢ 10 TEAeOV 1) HEV
Eyypagog dpa @ ovpBoratov tedeadijval, TovtéoTy dpa T¢ TANpw-
Ofval 10 ypdppa to €mi Tf] ovpPwVia yvopevove 1) 8¢ dypagog dpa
1@ TayBfvan kai SoBfvar T Tipnua.?

A sale can be concluded either orally or in writing. The sale with a doc-
ument is effectuated once the instrument is finalized, i.e. as soon as the
document concerning the agreement is drawn up; the sale conducted
orally is concluded once the price is set and handed over.

‘Entt 8¢ Tiig €yypagov odx étépwg TO TéAelov mpooyeviioeaBat Aéyo-
pev TR mpdoel kai Tfj dyopaociq, el pf td ocvpPolata TG MPAoEwg
ovyypa@fi f| oikela xetpt Tod mimpdokovtog fj VO ETépov PEV YpaPfi,
broypden 8¢ 6 mmpdokwv.?

In the case of a sale that occurs with a signed instrument, we say that
it will not come to the completion of the sale and purchase unless the
instruments of the sale are drawn up either by the hand of the vendor
himself or by another, provided that the seller signs.

nature, and is in harmony with the previous sentence. Burgmann also translated the
provision in this manner, see: Burgmann, L., 1983, p. 205; Norr, D., 1966, p. 239, also
understands it like this.

II6vnua Attalewdtov, Teth. o (edition: Zepos, J., Zepos, P. 1962d, Jus Graecoroma-
num, Vol. VII, Aalen, Scientia).

Prochiron Legum, {’ (edition: Brandileone, E, Puntoni, V., 1895, Prochiron legume,
publicato secondo il Codice vaticano Greco 845, Roma, Forzani e.c).

Synopsis Minor, 10’ (edition: Zepos, J., Zepos, P, 1962c, Jus Graecoromanum, Vol. V1,
Aalen, Scientia.).

‘E€aBiProg, 111, v’ (edition: Ilitodxng, K. T., 1971, K. Apuevomovrov. IIpdxepov vo-
pov i BE4PLPAog, ABfva, Awdwvn).



Tamara Ili¢, Document Serving the Conclusion of a Contract and Conveyance of a Right

[...] émi 8¢ TAG Eyypdows yvopévng ovy ETépwg TO TENELOV TIPOOYEVT-
oeoBat Aéyopev Tf) mpdoel kal T} &yopaoiq el pn kol T& cvpforata
Tfg mpdoewg ovyypagf] fj oikeiq xewpt Tod mmpdokovtog, fij moO
ETEPOL UEV Ypa@f}, boypayn 8¢ O mumpdokwve ei 8¢ St taPerliovog
yivetar kai kéumla mapakolovOrioet mpotaybeiong vmoypapiis kai
100 ovpPoratovl...] #°

In the case of a sale that occurs with a signed instrument we say that
it will not come to the completion of the sale and purchase unless the
instruments of the sale are drawn up either by the hand of the seller
himself or by another, provided that the seller signs it; if the sale is done
through a notary then compla®® will follow after the instrument has
been drafted and signed.

To summarize, one can infer that, under these provisions, one contract
could be created with or without the action of drafting (a document). When
a document is drafted, it must be without any legal deficiencies — hence the
form must be respected, because any defects imply not only the imperfec-
tion of the document as evidence but also that the legal deed is void.

2.2. As highlighted above, unlike the Romans, the ancient Greeks
were familiar with other concepts of legal binding in Purchase contract.?’
As it is generally thought, in their understanding a Purchase contract had
a synallagmatic nature,”® which was afterwards also accepted in Roman
law. The contract was created once one of the contractual parties per-
formed. In matters of Purchase, that performance is usually paying the
price.?? This was closely related to the concept of a Purchase contract
done for ready money.*? It is also believed that this was the nature of the
contract in Greco-Roman Egypt, which can be attested in proto-Byzantine
documents.3!

This is how Byzantine stipulations illustrate this issue.

Aypagog mpdaoig kai dyopacia cvviotatal dd6Aw TOV cuvallacov-
VTIWV cUpQvig émi pnTod TIUARATOG XPVOIK] TOCOTNTL: OTOTAY YAp

25  Prochiron, XIV, 1 (edition: Zepos, J., Zepos, P, 1962a, Jus Graecoromanum, Vol. 11,
Aalen, Scientia).

26  Notary’s unique sign.

27  Pringsheim, F., 1950, p. 47.

28  To ovvdAAypa usually denotes a mutual or reciprocal agreement whereby each con-
tractual party is obliged to provide certain duty.

29  Or handing over the item, if it is a permutation (exchange) instead of a Purchase.

30  Pringsheim, E, 1950, pp. 179 sqq.

31 Taubenschlag, R., 1955, The Law of Greco-Roman Egypt in the Light of the Papyri, 332
B.C.-640 A.D., Warszawa, Panstwowe wydawnictwo naukowe, p. 326.
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10 Tipnpa 1@ pdtii kataPAnof kol 16 Tpdypa T® nyopakdTt tapado-
01}, 1 mpaotg ovviotatat Kal €k petapélov £évog adTwv THV TOLA0TNY
npdoty uf avatpémneoBar.3?

Sale and purchase without a written instrument are concluded by
means of an honest agreement between the parties in trade on the stated
price in money; when the price is paid to the vendor and the item hand-
ed over to the purchaser, the sale is concluded. And this sale is not to be
overturned because of the regret of one of the parties.>3

Thus, in this example, not only that the synallagmatic, double-bind-
ing nature of purchase is enhanced, but the contract itself is concluded at a
very different moment than in the previous cases. According to the text of
this stipulation found in Ecloga Privata Aucta (9" century), the purchase
contract is a real contract, concluded when the subject of a contract is
handed over from one party to the other. This is an example of the so-
lemnity in contract of purchase in Byzantine law, on which grounds some
authors consider Byzantine purchase as an innominate real contract.3*
Other authors, like Pringsheim, see in these stipulations the definitive
dominance of the Hellenic element in Byzantine law (instead of the Ro-
man), as the moment of handing over the subject of sale — the moment of
transferring the ownership — was in the focus of the legislator. Therefore,
a sale was considered only as an instrument of acquisition and not as a
binding contract, like in the classical world.®

The same rule concerning the dypagog npdoig is stated in Synopsis
Minor, a compilation from the 13th century. Therefore, a sale without a
written instrument is concluded as a real contract, again similarly to the
ancient Greek contract of sale, as Pringsheim viewed it.36

[...] 1] 88 &ypagog dpa T TaxBivar kai SoBfval T Tipnua.3”
A sale conducted orally is concluded once the price is set and handed
over.

2.3. The idea of the real nature of a purchase contract is upheld by
the information in the documents. One rather frequent clause in the late
Byzantine documents reports on this action, sometimes with a detailed

32 Ecloga privata aucta, U (edition: Zepos, 1., Zepos, P., 1962c).

33  Cf. Freshfield, E. H., 1927, A Revised manual of Roman law: founded upon the Ecloga
of Leo III and Constantine V, of Isauria, Ecloga Privata Aucta, Cambridge, Cambridge
University Press, pp. 89-91.

34 Norr, D, 1966, p. 241.

35 Pringsheim, E, 1950, p. 182.

36 Pringsheim, E, 1950, p. 180; Norr, D., 1966, p. 249.

37  Synopsis Minor, ' (edition: Zepos, L., Zepos, P, 1962c¢).
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description. Mostly, it reports when and how the purchaser delivered the
money, whether in installments or in a single payment, whether only the
principal was paid and other modalities.

In the presented examples of this formula, as well as in almost every
other case, one can read that money was handed over to the vendor, ver-
batim, “from (the purchaser’s) hands to (the vendor’s) hands”, and in the
presence of witnesses.

gNdPopev ag’ Dp@v vep TeAelag TIHRG adTOY, KabBwg dupodTepol fpé-
oOnuev, vopiopata dépmepa TEVTNKOVTATEGCAPA AAPANEITTWG Kal
Xepod6tawg |[...] 38
ovvupéoOnuev aueotepa ta pépn vépmupa S dovkdTwy ovYyyiag
glkooottéooapag, & kal EN&Popev xelpodotwg [...] ¥
E\apov 8¢ T Toladta Unépmepa &g’ Hu@V XelpodoTwg [...] 40

To support this view, we could mention yet another type of formula,
found in many documents but especially in the work of the Metropolis
of Serres. Occasionally, they state that the document is being drafted for
security reasons, T0 TapoOv ypdppa 8 doedlelay, obviously to prove and
guarantee the previously concluded agreement.

To conclude, once it has been established that most purchase con-
tracts were effectuated before drafting an act, and most of them included
clauses about the real nature of this contract in Byzantine law, it is clear
that the document itself had the meaning of a subsequent draft. It seems
that the character of the purchase contract, relying on the information
found in the documents, was such that it belonged to the group of real
contracts. However, confronted with various legal compilations, where the
compilers were sometimes ignorant about these issues, a scholar might
easily get another impression.

3. WRITING A DOCUMENT IN SERVICE
OF THE PASSING OF TITLE

The second issue in this article concerns the role of a document in
the legal procedure of transferring a right. Producing a paper or, more

38 Chilandar I, Ne 25, 1. 22 (edition: Zivojinovic’, M., Giros, C., Kravari, V., 1995, Actes de
Chilandar, Vol. 1, Paris, P. Lethielleux).

39  Lavra III, Ne 143 (edition: Lemerle, P. et al., 1979, Actes de Lavra, Vol. 111, P. Lethiel-
leux, Paris).

40  Iviron III, Ne 84 (edition: Lefort, J. et al., 1994, Actes d’Iviron, Vol. III, P. Lethielleux,
Paris).
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precisely, delivering of a paper to the contractual parties, may have the
meaning of perfectio or fulfillment of a legal deed. To begin with, we are
here discussing the ius in re or ownership — deomoteia over immovable
property and chattels, and the same question could be raised in case of
other real rights in Byzantine law - easements (SovAeia), emphyteusis
(pgutevolg), superficies (Omepdov, covmep@ikiov), mortgage and pledge
(Evéxvpov, dmobnn).

After the difference between res mancipi and res nec mancipi disap-
peared from Roman law, to alienate or transfer a legal title from the pre-
vious owner to the new owner, besides having a proper contract, there
should be a physical transfer — corpus.*! Yet there were alternative ways to
handle this rule. Legal historians are familiar with the terms traditio longa
manu, traditio brevi manu, constitutum possessorium, traditio symbolica,
and the one most relevant to this topic, traditio ficta.

The last one, traditio ficta, denotes only constructive delivery of
goods, where also the production, issuance or drafting of an act, can sub-
stitute a real-life transfer of things or entering into possession, and is suf-
ficient for the passing of title. This is called traditio per chartam (tradicio
per instrumentum) or, in Greek, mapddooig 8¢ &yypdgov.*? Dispositive
acts, documents that serve as instruments of conveyance, are traditionally
marked as cartae and distinguished from notitiae, with the character of
a piece of evidence.®3 Ancient Greek law on sale, unlike the Roman, did
not require traditio for the transfer of ownership.** Law of Greco-Roman
Egypt knew for conveyance done by a public deed (xataypaen), that is
when the deed is drawn by public functionaries.*>

However, in Emperor Justinian’s legislation, the act of conveyance
could be seen in the description of a purchase, in the so-called notary’s
completio (tehelwolg) and the contractual parties’ acceptatio and absolutio

41  Gaius, III, 139 (edition: Studemund, G., Kriiger, P, 1923, Gaius: Gaii Institutiones,
Berlin, Weidmann).

42 The same term, mapadootg, was used in ancient Greek laws to mark traditio. How-
ever, unlike in the Roman contract of sale, in Greek ones the transfer of possession
was not required, but the transfer of ownership depended on payment alone (see:
Pringsheim, E, 1950, p. 219). Was this maybe the foundation of this institute in Byz-
antine law? This situation was different in Greco-Roman Egypt, for further reading
see: Arangio Ruiz, V., 1927, Lineamenti del sistema contrattuale nel diritto del papyri,
Milano, Pubblicazioni della Universita Cattolica del Sacro Cuore, pp. 25 sqq.

43 After Brunner, H., 1877, Carta und Notitia: ein Beitrag zur Rechtsgeschichte der ger-
manischen Urkunde, Theodori Mommseni Scripserunt Amici, pp. 570-589, accepted
by Redlich, O., 1911, Die Privaturkunden des Mittelalters, Miinchen-Berlin, Olden-
bourg, pp. 4 sqq.

44  Pringsheim, F, 1950, p. 219.

45  Taubenschlag, R., 1955, p. 322.
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(amolvoig). In other words, once the notary completes the act, usually by
providing his unique final sign (compla; kéumAa or, in other sources, sig-
num notarii), and the parties accept it, the contract is created and perfec-
tuated, and so the title is transferred from the previous owner to the new
owner. In Byzantine legal sources, a document with this characteristic is
called 70 oupBéraiov.46

The only major difference to earlier legislation we notice in the said
Greek stipulations concerns the person that is drafting the document.
Only in one place there is a mention of a notary, TafeAliovog, as in the
other provision it is clear that the vendor is the one who writes the act
and ratifies it with his own hand; exceptionally, if the vendor is illiterate,
another person does this in his stead. In these cases, it seems that the tran-
sition of an act means the transition of a real right.

As scholars have stressed, documents that have the aim of transfer-
ring a right usually contain a declaration that the previous owner grants
free and unimpeded possession to the buyer.?” One particular act can be
used in order to illustrate this issue: a purchase contract from the ear-
ly 14" century, in which the vendor, the clergyman Kyriakés, assigns the
right of ownership over one field to the monks of the Vatopedi monastery.
The vendor claims that he alienates the land via his document, with all the
entitlements the owner in effect has.

gyxwp@ avTtoig St Tov TapOVTOG pov ypappatog mdpagacbal to
T0L00TOV YWpd@LoV) [...], ‘kai égeitat Toig Teleiog SeomdTaug moreiv

Besides these examples*®, Byzantine documentary practice knows for
napadoTika ypdppata, documents of conveyance, which could be used,

46  See: Wall, N. van der, 1999, Les termes techniques greques dans le langue des juristes
Byzantins, Subseciva Groningana, 6, pp. 127-141, more precisely, pp. 130-133. Even
though it had a different meaning in ancient Greek and Ptolemaic law, as van der
Wall explains (Wall, N. van der, 1999, pp. 130-133), see also: Taubenschlag, R., 1955,
The Law of Graeco-Roman Egypt in the Light of the Papyri, Warszawa, Panstwowe
Wydawnictwo Naukowe, pp. 294-295; Knopf, E., 2005, Contracts in Athenian law,
doctoral dissertation, City University of New York, pp. 51-105.

47  Byzantine diplomatic formulae usually speak about Pefaiwotg, a warranty. This for-
mula has legal implications. In law, in terms of the purchase contract, there are tradi-
tionally two types of warranty - against eviction and against secret defects. In ancient
Greek law, the term Pefaiwoig also described this double warranty. Moreover, the
Greek vendor himself became BeBaiwtrg if failed to warrant the buyer’s ownership,
as he fell under the action called §ikn Befaidoeog (Pringsheim, E, 1950, pp. 429 sqq).
The same diplomatic formulae can be found in a proto-Byzantine document from
Egypt (see: Taubenschlag, R., 1955, p. 326).

48  Vatopedi L, no. 37,1. 11-12.

49  For further reading see: Pringsheim, E, 1950, pp. 222-223, on earlier Byzantine (
and 6 century) documents and formulae on traditio.

Sth
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at least hypothetically, for transferring a right. If we pay closer attention
to one particular act, the last will of ieromonachos Kalinikos, described
as map&dooig,>® we could question some information. As the document
states, Kallinikos had already joined (mpooekvp@6n)! the said estates to
the Chilandar monastery by a previous act. However, with this additional
act, the estates were handed over to the monastery. Similarly, the docu-
ment of protos Gervasios, described as mapadooig kai diépwatg, allows
the following interpretation: it seems to have the meaning of both a be-
quest and an instrument of acquisition.>?

4. CONCLUSION

The nature of contracts in Byzantine law has been rarely discussed.
Plenty of studies have been written about the contract of purchase in clas-
sical Roman and Justinian’s law, but the different and sometimes conflict-
ing information from the Byzantine era did not permit definitive answers
to this question.

Byzantine codes on this theme encompass already familiar provisions
and legal institutes. There are few novelties. The attention of the lawgiver
was focused on the notary system, the mechanism which produces a
written instrument, but not on the act of concluding the contract itself.
Strangely enough, even the purchase of an estate was not in the main fo-
cus of the legislator.

Taking into account that the nature of the purchase contract has not
been explicitly analyzed and the medley of different provisions of the
codes, the only relevant sources must be the documents themselves. Re-
lying on the facts they provide, and perusing diplomatic formulae, we can
get a more accurate picture of the nature of the purchase contract in later
Byzantine law. The document itself cannot be the main evidence in favor
of the formalism of the Byzantine purchase agreement, especially because
documents tend to show local variations. It seems that the Byzantine pur-
chase contract preserved the real form, probably through the law of the
Hellenistic era, which entails that the contract is concluded when one of

50 Chilandar II, Ne 92 (edition: Zivojinovic’, M. et al., Actes du Chilandar, Vol. 11, Paris,
P. Lethielleux, in preparation). Curtesy of Mme Mirjana Zivojinovi¢, member of Ser-
bian Academy of Sciences and Arts.

51 See: Chilandar II, Ne 73, 1. 12.

52 Chilandar II, no. 129; see: Marosuh, T., 2017, 3asewitiarva y apxusama ceeimioiopckux
manactupa (XIII-XV Bexk), doctoral dissertation, Faculty of Law, University of Bel-
grade, p. 155.
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the contractual parties performs his duty, being usually the payment of
the price by the purchaser.

The second question that we have posed in this article was previously
mainly researched by Western scholars, as they studied Vulgarrecht and
early medieval documents. It can be said that the issue of the mapadooig
dréyypagov was not sufficiently highlighted in the field of Byzantine
studies, we believe, due to the lack of information in the sources. However,
Athonite documents suggest that the formulae describing the act of trans-
fer could be considered relevant evidence to comment on this legal insti-
tute. Additionaly, the data about the behavior of the buyer and the seller
in sometimes extensive documents point to the moment of the passing
a title (“from now on”, &nod tod vov). Therefore, studying the documents
and tracing the origins of numerous clauses, distinguishing those that had
lost any actual legal meaning from others could shed a new light in the
research of Byzantine legal history and Byzantine documentary practice
as well. Through this research our understanding of ancient Roman and
Greek heritage in Byzantium is more visible, to the contrary, authentic le-
gal phenomena also became comprehended.
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DOKUMENT U SLUZBI ZAKLJUCENJA UGOVORA I
PRENOSA PRAVA: PREPLITANJE RIMSKE I GRCKE PRAVNE
TRADICIJE U VIZANTIJSKOM PRIVATNOM PRAVU

Tamara Ili¢
APSTRAKT

Kupoprodajni ugovor, u grckim dokumentima nazvan mpdoig kai
&yopaoia, prema svojoj dvostrukoj prirodi, ili samo mpdoig, prigodan je za
analizu razli¢itih pravnih pitanja. Istrazujudi vizantijski tipski dokument
npathprov Eyypagov u radu zelimo da istrazimo prirodu kupoprodajnog
ugovora u tom pravnom sistemu. Diplomaticke formule sadrze podatke o
saglasnosti volja ugovornih strana, kao i frazu da je dokument sastavljen
»radi sigurnosti’, $to dovodi u pitanje formalnost tog pravnog posla. U
radu je takode razmatrana uloga dokumenta u sticanju, odnosno prenosu
stvarnog prava, s obzirom na to da je sporno da li sastavljanje i predaja
dokumenta impliciraju i te radnje. Metodologki pristup podrazumeva je-
zi¢ko tumacenje klauzula i tipiziranih diplomati¢kih formula u dokumen-
tima, kao i odredaba u pravnim zbirkama, koje dopunjuje komparativno-
istorijski metod.

Klju¢ne reci: vizantijsko pravo, anticko grcko pravo, rimsko pravo, pravo

svojine, vizantijska diplomatika, traditio ficta.

Article History:
Received: 8 April 2022
Accepted: 9 June 2022

128 |




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


