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Abstract:

This paper represents the analysis of the Court of Justice of the EU, in
particular the Court of Justice, and its “interpretive power”, within its
authority for diffusion and proliferation of the EU law. Namely, the
paper describes the position, responsibilities, powers and the role of the
Court of Justice, in order to penetrate into its institutional performances
as doctrinaire authority, regarding the Charter of Fundamental Rights
of the EU as its interpretive framework. Also, the paper presents the
most representative axiological determinations of the EU as a basis
of the “interpretive power” of the Court of Justice. Accordingly, the
paper describes the Court as a central judicial EU institution that with
its “interpretive power” generates legal doctrines through the prism of Key words:
fundamental rights and freedoms. Consequently, the Court of Justice EU,

appears as undisputed doctrinaire authority that assumes the role of “interpretive power’,
doctrine - maker and doctrine - keeper of the human rights and free- doctrine,

doms, accepted and promulgated by the EU. fundamental rights.

INTRODUCTION and other regulative, adopted by the institutions or
bodies of the EU. Reaffirmed by the Lisbon Treaty,
The CJEU appears as very complex multi-level judi-
cial structure, stratified on the following levels: the
Court of Justice (The Court), the General Court and
the Civil Service Tribunal. Since the establishment
of the Court of Justice of the European Union in
1952, its mission has been to ensure that “the law is

»

observed” “in the interpretation and application” of

This paper represents the analysis of the legal po-
sition of the Court of Justice of the European Union
(CJEU) and its work within the process of making /
producing legal doctrines, which at the same time
represents the basis for creation, application and im-
provement of the European Union law in general. It
deals with the doctrine of direct effect, the doctrine

of supremacy (of the EU law), the doctrine of im-
plied powers and the doctrine of human rights. This
paper devotes special attention to the doctrine of hu-
man rights, as a doctrine that directly stems from
the axiological determination of the Union, even
more amplified with the incorporation of the EU
Charter of Fundamental Rights within the Lisbon
Treaty, as an interpretive framework. With respect
to that, the CJEU appears as a central EU institution,
fully authorised for interpretation of the constitutive
treaties, the acts of the EU institutions and bodies
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the Treaties (CURIA, 2013). Otherwise, this paper
will devote particular attention to the work of the
Court of Justice, starting from the fact, that by its
existence and functioning it enables the communi-
cation between the judicial institutions of the Union
and those of the Member States. The Civil Service
Tribunal shall not be included in this analysis, as it
is the primarily responsible for the settlement of dis-
putes “between the Union and its officers, including
the disputes between all bodies or agencies and their
officials whose solving competence is transferred to
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the Court of Justice of the European Union” (Ilik,
2012, p. 131). Furthermore, this paper shall present
the functional dimension and prerogatives of the
Court of Justice, and its “interpretive power” derived
from the EU axiological set and its constitutive trea-
ties, aspectuated through the EU Charter on Funda-
mental Rights as a framework or “engine fuel” for
doctrine — making.

THE AXIOLOGICAL BASIS
OF THE “INTERPRETIVE POWER”

In accordance with the aim for promotion, affir-
mation, and proliferation of the EU law, the Court
possesses specific “interpretive power”, which direct-
ly arises from the EU constitutive treaties, which es-
sentially regulates its normative framework, the legal
structure and its prerogatives as a central judicial ac-
tor, armed with interpretive power. In that context,
we define the meaning of the “interpretive power”, as
a specific legal and institutional capacity of the Court
of Justice for taking legal and intellectual actions that
involve perception, articulation and direct applica-
bility of the EU treaties and legal documents in the
spirit of European unification. The Oxford Diction-
aries define interpretation as “[an] action of explain-
ing the meaning of something” (Oxford, 2013), and
thus, the “interpretive power” within the paper can
be summarized as the legal and institutional capac-
ity of the Court directed towards explaining the real
meaning of the EU law, in order to ensure diffusion
of the EU law to the Member States.

The crucial aim of the “interpretation” by the
Court is directed towards uniform application of the
EU law. In this sense, the exercise of the “interpre-
tive power” by the Court aims to produce doctrine of
human rights and apply it to the Member States legal
reasoning and behaviour. Consequently, using the
EU Charter on Fundamental Rights as framework
or “engine fuel” for doctrine - making, the Court
makes a significant step forward, towards legally
confirming / recognising the importance of the hu-
man rights and freedoms for the EU and its civilisa-
tional mission.

Accordingly, the axiological basis of the “interpre-
tive power” of the Court certainly springs from the
fundamental rights and freedoms, as basic tenets of
the creation, the existence and the functioning of the
EU as such. Moreover, the Lisbon Treaty reaffirms
the Union as a major promoter and keeper of the fun-
damental values of humanity (according to the EU

constitutive treaties) especially in the Article 21, as
follows: “democracy, the rule of law, the universality
and indivisibility of human rights and fundamental
freedoms, respect for human dignity, the principles
of equality and solidarity, and respect for the princi-
ples of the United Nations Charter and international
law” (European Union, 2008). Consequently, we can
freely conclude that the Union primarily rests on the
axiological set (set of values) which includes: respect
of human dignity, fundamental freedoms and rights,
the rights of the communities and family, freedom
and liberty, democracy, equality, the rule of law,
social justice, etc. Those values make the Unions’
identity distinctive and genuine compared to other
international actors, within the area of human rights
and freedoms. Accordingly, the Union appears as a
strong supporter, promoter and keeper of the previ-
ously mentioned values, which directly concerns the
fundamental rights. In addition, regarding the fun-
damental rights, it is useful to stress that the Article
6 of the Lisbon Treaty, stipulates the following: “The
Union recognises the rights, freedoms and principles
set out in the Charter of Fundamental Rights of the
European Union of 7 December 2000, as adapted at
Strasbourg, on 12 December 2007, which shall have
the same legal value as the Treaties. The provisions
of the Charter shall not extend in any way the com-
petences of the Union as defined in the Treaties. The
rights, freedoms and principles in the Charter shall
be interpreted in accordance with the general pro-
visions (...) its interpretation and application and
with due regard to the explanations referred to in the
Charter, that set out the sources of those provisions”
(European Union, 2008).

THE ROLE OF THE COURT OF JUSTICE

As regards the Court of Justice, it is primarily
necessary to locate the role, competencies and posi-
tion of the Court of Justice of the European Union.
Therefore, in accordance with the Article 19 of the
Lisbon Treaty, The Court of Justice of the European
Union shall, in accordance with the Treaties:

1. rule on actions brought by a Member State, an
institution or a natural or legal person;

2. give preliminary rulings, at the request of
courts or tribunals of the Member States, on
the interpretation of Union law or the valid-
ity of acts adopted by the institutions; and

3. rule in other cases provided for in the Treaties
(European Union, 2008).



From this enumeration stems the position of the
Court of Justice of the EU, as judicial institution lo-
cated “above” the national courts, which is activated
by Member States initiative or submission of the
particular procedure or request for interpretation to
the Court of Justice, in order to harmonise the EU
law with that of the Member States. Thus, it distin-
guishes between the concepts of the supremacy and
superiority of the Court of Justice of the EU in rela-
tion to the Member States courts, but only on doc-
trinaire / interpretive level, as the Court of Justice
does not possess the capacity to revoke decisions of
the lower courts (as lower judicial instances). Conse-
quently, the CJEU appears as keeper of the doctrine
of fundamental human rights, but not as a supreme
or constitutional court of the Union, but as a doc-
trinaire authority. However, with the strengthening
of the position and role of the Court of Justice of
the EU, the Lisbon Treaty makes the link between
the Court and the courts of the Member States more
vertical and multilateral.

The relationship became vertical because the
CJEU acquires superior position in relation to na-
tional courts, and thereby, initiates the national
courts as enforcers of the EU law. Accordingly, the
relationship has become more multilateral, since
the entire CJEU rulings started to influence equally
all national courts without exception. Consequent-
ly, it is necessary to emphasise that the decisions of
the Court of Justice of the EU have only doctrinaire
effects, not compulsory. As the “interpretive power”
of the Court is manifested through the doctrine -
making and that means explaining the meaning of
the spirit of the EU law. In that context, the Court
requires from the Member States only to imple-
ment the national legislative, litigations and norms
in the spirit of EU law as precondition for establish-
ing an authentic and decentralised EU legal system.
In addition, as an instrument for the realization of
the competencies, the Court of Justice adopts pre-
liminary rulings concerning the following:

1. Reviews the legality of the acts of the institutions
of the European Union,

2. Ensures that the Member States comply with the
obligations under the Treaties, and

3. Interprets European Union law at the request of
the national courts and tribunals (European Un-
ion, 2008).

Consequently, the author Karen J. Alter (2001,

p. 28) argues that: “[t]he central factor that allows

the expansion of European law through the legal in-
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terpretation is the fact that the [CJEU] is an institu-
tion positioned outside the domestic contexts of the
Member States in which national actors dominate
[...] and supranational actors which supplies the ca-
pacity to review and national norms and European
law”. This formulation, unambiguously confirms the
current capacity of the Court, regarding its “inter-
pretive power” over the national legislatives, litiga-
tions and norms and European law as well. As the
Article 19 of the Lisbon Treaty stipulates: “The Court
of Justice of the European Union shall include the
Court of Justice [...] shall ensure that in the inter-
pretation and application of the Treaties the law is
observed. Member States shall provide remedies
sufficient to ensure effective legal protection in the
areas covered by the Union law” (European Union,
2008). From this position of the Court within the
EU legal system derives its sui generis quasi-federal
nature, characterised by its legal authority for inter-
pretation, but not with a power to appeal the na-
tional norms, litigation or legislation. In addition,
through its indisputable “interpretive power”, the
Court acquires latent political credibility. This kind
of credibility does not stem from the fact that the
Court is a political body, understood in the classi-
cal sense, but from its real action, derived from its
“interpretive power” as a power which greatly af-
fects the European integration process through the
interpretation and application of the EU law and
its diffusion to the Member States. Or as the Lis-
bon Treaty in Article 260 provides: “If the Court of
Justice of the European Union finds that a Mem-
ber State has failed to fulfil an obligation under the
Treaties, the State shall be required to take the nec-
essary measures to comply with the judgment of the
Court” (European Union, 2008). In that sense, vari-
ous authors and legal / political theoreticians treat
the Court as a functional “political” EU institution.
Consequently, Prof. Michelle Everson emphasised:
“The most curious feature of the European Court of
Justice, the Court of the European Union, is not that
it is a political court, but rather that it has until very
recently been so successful in pursuing its political
programme of the integration of Europe through
law without attracting much public or even expert
notice” (Everson, 2010).

In this context, the Court appears as proactive
judicial actor, which through the interpretation of
the EU law, actively performs latent political net-
working of the Member States. Starting from this,
the Court is attributed an extremely high credit for
its significant contribution to the advancement of
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the European integration. Or as author Henri de
Waele (2010, p. 12) stressed: “Unquestionably, the
activist stance of the [CJEU] has borne great fruit in
the past, and much of the success of the Community
project can be attributed to it. Nonetheless, the sys-
tem has witnessed many changes in the past decades,
the efficiency has increased, and the other institu-
tions have much improved their democratic record.
There is little need any more for the Court to play
the part of the ‘locomotive of European integration™.
Moreover, the author Fabio Wasserfallen emphasised
that: “[The theoreticians Burley and Mattli] called the
European Court of Justice a ‘hero’, who ‘signals and
paves the way’ [...] on which the political actors can
further integration’. Accordingly, the judiciary deter-
mines and expands the authority of the [EU] and it
becomes ‘inevitable’ for Member States to follow ‘the
path chosen’ (Wasserfallen, 2008, p. 8).

Furthermore, it should be noted that the Court is
not an “isolated island”, but an extremely commu-
nicative judicial institution, which functions in con-
tinuous communication and cooperation with the
courts of the Member States. Namely, as the Lisbon
Treaty stipulates: “The Court constitutes the judicial
authority of the European Union and, in coopera-
tion with the courts and tribunals of the Member
States, ensures the uniform application and inter-
pretation of European Union law” (CURIA, 2013).

Namely, the communication between the na-
tional courts and the Court of Justice, in accordance
with the constitutive treaties of the EU, is based on
the principle of referring effectuated in non-coercive
hierarchical communication. This principle high-
lights the Court quasi-federal sui generis nature,
which makes this judicial institution authoritative
but not absolute. The national court is the one that
makes the decision for referral and the EU Court de-
livers decisions on the addressed questions, whereas
the case is then referred back to the national courts,
which need to apply the EU law on the specific case.
Consequently, the CJEU in unconstrained way caus-
es the transformation of the national legislation and
the judiciary, through its preliminary rulings, which
performs targeting and modelling of the national
legislation and the judiciary in accordance with the
provisions of the EU law. Consequently, the previ-
ously mentioned Charter is emerging as an inter-
pretive framework, through which the Court makes
legal doctrines, and thus, diftuses the fundamental
human rights and freedoms to the Member States,
harmonising their legislative, litigations or norms
with the EU law in general.

THE EU CHARTER
AS AN INTERPRETIVE FRAMEWORK

The Charter of Fundamental Rights of the EU
(CFREU) serves as an interpretive framework of the
Court of Justice for interpretation of the law, litiga-
tions and the issues referred by the Member States,
and also, as a basis for proliferation of human rights
and freedoms within the EU as a whole. Structur-
ally, this Charter is composed of Preamble, 7 Chap-
ters and 54 Articles, that provide details on human
rights and freedoms. Starting from this, the Charter
Preamble determines the Member States and the
Union as follows: “to strengthen the protection of
fundamental rights in the light of changes in soci-
ety, social progress and scientific and technologi-
cal development by making those rights more vis-
ible in a Charter [...] Conscious of its spiritual and
moral heritage, the Union is founded on the indi-
visible, universal values of human dignity, freedom,
equality and solidarity; it is based on the principles
of democracy and the rule of law [...]” (European
Parlament, 2000, p. 8). Regarding this, the Parties
that “signed and sealed” this Charter, determine that
the courts of the EU Member States and the Court
of the EU will interpret the Charter, relying on the
constitutional traditions and international obliga-
tions common to the Member States, the European
Convention for the Protection of Human Rights and
Fundamental freedoms, the social charters adopted
by the Union and the Council of Europe, the case
law of the European Court of Human rights, and the
Court of Justice of the EU as a judicial and doctrinal
authority of the Union (European Parlament, 2000,
p. 8). Consequently, the fundamental human rights
and freedoms stipulated in the Charter are catego-
rised into several chapters, as follows: Dignity (Hu-
man dignity, Right to life, Right to the integrity of
the person, Prohibition of torture and inhuman or
degrading treatment or punishment, Prohibition of
slavery and forced labour), Freedoms (Right to lib-
erty and security, Respect for private and family life,
Protection of personal data, Right to marry and right
to found a family, Freedom of thought, conscience
and religion, Freedom of expression and informa-
tion, Freedom of assembly and association, Freedom
of the arts and sciences, Right to education, Free-
dom to choose an occupation and right to engage
in work, Freedom to conduct a business, Right to
property, Right to asylum, Protection in the event of
removal, expulsion or extradition), Equality (Equal-



ity before the law, Non-discrimination, Cultural,
religious and linguistic diversity, Equality between
men and women, The rights of the Child, The rights
of the elderly, Integration of people with disabilities),
Solidarity (Workers’ right to information and con-
sultation within the undertaking, Right of collective
bargaining and action, Right of access to placement
services, Protection in the event of unjustified dis-
missal, Fair and just working conditions, Prohibi-
tion of child labour and protection of young people
at work, Family and professional life, Social security
and social assistance, Health care, Access to services
of general economic interest, Environmental protec-
tion, Consumer protection), Citizens’ rights (Right
to vote and to stand as a candidate in elections to
the European Parliament, Right to vote and to stand
as a candidate at municipal elections, Right to good
administration, Right of access to documents, Om-
budsman, Right to petition, Freedom of movement
and of residence, Diplomatic and consular protec-
tion), Justice (Right to an effective remedy and to
a fair trial, Presumption of innocence and right of
defence, Principles of legality and proportionality
of criminal offences and penalties, Right not to be
tried or punished twice in criminal proceedings for
the same criminal offence) (European Parlament,
2000, pp. 9-20). Consequently, through providing
these fundamental rights, the Charter appears as an
interpretive framework, a prism including human
rights and freedoms as its parameters, which must
be used for interpretation of legislative, litigations or
norms, addressed and submitted to the Court. The
aforementioned rights also represent a confirmation
of the EU liberal essence, which starts from the po-
sition of “giving” more rights and freedoms, while
interpreting the submitted legal requests or referrals
by the Members States. Furthermore, it is necessary
to emphasize that the Court during the process of in-
terpretation produces legal doctrines that are based
on the previous fundamental rights that enable the
uniform application of the EU law, its improvement,
upgrading and its advancement, starting from the
case - law based judicial system of the EU (which
is mainly based on the previously mentioned doc-
trines, the effects of the EU law derived from them
and the principles of precedent and Acte Clair).
Thus, through using of “interpretive power”, the
Court produces legal doctrines, which in the absence
of federal system represent a functional basis for
building sui generis legal and judicial system, char-
acteristic to the EU. Besides the mentioned chapters
that stipulate the contents of the human rights and
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freedoms, the Charter also provides the General pro-
visions (Chapter VII) through which it determines,
more accurately, the area of its application, the scope
of interpretation of the rights and principles, the de-
gree of protection of the fundamental rights and the
explicit prohibition of abuse of stipulated rights, as
an imperative provision which appeals (Article 54)
that: “Nothing in this Charter shall be interpreted
as implying any right to engage in any activity or
to perform any act aimed at the destruction of any
of the rights and freedoms recognised in this Char-
ter or at their limitation to a greater extent than is
provided for herein” (European Parlament, 2000,
p. 22). Analogously, the provisions of the Charter
are directly related to the EU institutions (its agen-
cies, bodies and offices), and the Member States, in
a situation when they apply the EU law, and in ac-
cordance with the principle of subsidiarity as a fun-
damental principle in the functioning of the Union
as a whole. Also, this Charter reaffirms the position
of the European Ombudsman, who acts upon the
requests submitted by individuals or legal entities,
which have domicile on the EU territory in the cases
of human rights and freedoms deprivation or viola-
tion, caused due to improper operation of the insti-
tutions, bodies, offices and agencies of the EU. In
addition, it is essential to emphasise that the process
of interpretation and doctrine-making, regarding
this Charter, must not be based on the marginalisa-
tion, violation or deprivation of the human rights
and freedoms stipulated within. The Court of Justice
and the Member States must also embrace the moral
and legal obligation derived from the stipulated hu-
man rights and freedoms, and thus, impose their in-
stitutional authority as keepers of those fundamental
rights. This particularly refers to the role of the Court
of Justice of the EU, which represents a doctrinaire
authority based on the EU axiological set and its
constitutive treaties, while at the same time appear-
ing as doctrine — maker and doctrine - keeper.

CONCLUSION

Based on the above mentioned, we can conclude
that the Court of Justice of the EU, particularly the
Court of Justice in accordance with the competen-
cies and powers provided by the Lisbon Treaty, un-
ambiguously appears as institutional creator of the
legal doctrines, founded on the fundamental human
rights and freedoms, as doctrine-maker. Namely, the
Charter of Fundamental Rights of the EU demar-
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cates the interpretative boundaries and doctrinal pa-
rameters of the Court of Justice, without imposing
its authority (as absolute) over the judicial instances
of the Member States (national) courts of the po-
sition of higher instance, understood in a classical
sense. Accordingly, the authority of the Court is
manifested through its doctrinaire nature as doc-
trine — maker, as a role derived from its “interpretive
power” based on the EU axiological set and its con-
stitutive treaties, and activated by the legal requests
and referrals submitted by the courts of the Member
States, in the area of human rights and freedoms.
Likewise, the Court of Justice of the EU also acts in
synergy with the European Court of Human Rights
located in Strasbourg, as well as with the provisions
of the European Convention on Human Rights, as
the basic international document in this field. In that
sense, the Court in accordance with the previously
mentioned axiological set, the international docu-
ments, and the EU constitutive treaties, appears as a
doctrinaire authority, articulated through its capac-
ity for doctrine — making, and doctrine - keeping,
because the constitutive treaties oblige the Court to
fully respect the fundamental rights as the basic in-
terpretive / doctrinaire parameters.
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DOKTRINARNI AUTORITET: SUD PRAVDE EVROPSKE UNIJE | OSNOVNA PRAVA

Rezime:

Ovaj rad predstavlja analizu Suda pravde Evropske Unije, naro¢ito Suda pravde
injegovu “interpretativnu mo¢” u okviru ovlaséenja za difuziju i proliferaciju
prava Evropske Unije. Naime, u njemu se opisuje polozaj, ovlas¢enja, mo¢i i
uloga Suda pravde, kako bi se penetriralo u njegovu institucionalnu sustinu
kao doktrinarni autoritet, vezano za Povelju o osnovnim pravima Evrop-
ske Unije, kao interpretativni okvir. Takode, ovaj rad predstavlja i klju¢ne
aksioloske odrednice Evropske Unije, kao osnovu “interpretativine mo¢i” Suda
pravde. Shodno tome, u radu se Sud pravde opisuje kao centralna pravosudna
institucija Evropske Unije, koja preko svoje “interpretativne mo¢i” generise Kljucne reci:
pravne doktrine kroz prizmu osnovnih prava i sloboda. On se pojavljuje kao EU,
neprikosnoveni doktrinarni autoritet u funkciji stvaranja doktrine (doctrine "interpretativna mo¢”,
- making) i o¢uvanja doktrine (doctrine - keeping) ljudskih prava i sloboda, doktrina,
prihvacenih i proglasenih od strane Evropske Unije. osnovna prava.
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