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KOPYIIIMNJA M IbEHO CY3BUJAILE ¥V TPAH3MIIMMTOHUM
IPYIITBUMA: IPUIMEP XPBATCKE U CPBUJE’

Caxerak: Kopymnimja ganac npegcrasspa r106amHu npobieM u jenHy of Hajsehnx
[IPeTHY AeMOKPATCKOM JIP)KaBHOM HOPETKY U BIaJaBYHY IIpaBa. Y paay je yKa3aHO Ha
KPVIMMHOJIOIIKY ¥ IIPABHM acIeKT Kopynuuje y Xpsarckoj n Cpbuju, kao ppxaBama
KOje Cy HOHeK/le OKOH4Yasle IIpolieC TpaH3uuuje, peopMe ApyLITBA ¥ XapMOHM3ALHje
3aKOHOJABCTBA Ca PeJIeBAHTHNM MelyHapogHuM JoKyMeHTHMA. HaBeneHu cy BaKHUjI
MelyyHapomHU 1 HaI[MOHAIHY JIETUC/IATYBHY M3BOPY 3HAYAjHN 3a Cy30ujarbe KOpyLyje,
Kao M M3/IOKEHM MexaHM3My 3a npaheme mpucycrBa Kopymiyje y OBUM Jp)KaBaMma.
CrpoBefieHO je MCTpaKMBaIbe CTalba U KpeTarha M3BPLUIEHNX KOPYITUBHUX KPUBIIHUX
mena Ha mogpydjy Xpearcke u CpbOuje, Te je JaT HUXOB KOMIAPATHBHO-IIPABHU IIPHU-
Ka3. YKa3aHo je Ha JUCTVHKINY Y VHKPUMUHALVjY KOPYITYBHUX KPVUBUYHUX [/ ¥
HaBeJleHVM Jp)KaBaMa Koje Cy, TIOpef OCTAJION, U Pe3y/ITaT HelOCTOjama jefIHCTBEHe
MehyHapogHonpasHe geduHnImje Kopynije. Y 3aK/byYHUM pasMaTparmuMa HaBeleH!
cy mpepiosu de lege ferenda ca 1ypeM LITO yCIeEIIHVjeT Cy36Mjarba KOPYILMje KaKo y
jaBHOM, TAKO ! Y [IPUBATHOM CEKTODY.

Kiby4ne peun: Kopymiuja, KOpyITHBHA KpMBUYHA [lefIa, TpaH3uIuja, XpBaTcka, Cp-
6uja.

1. YBox

Kopymnuuja je HeraTuBHa ApYyLITBEHA I0jaBa MO3HATA Off HajpaHUjUX JaHA JbYACKE
LUMBUIN3ALMje KOja je YCIENIHO IIPeXMBela CBe PEBONYLUje M eBOolyMpana JO CKO-
po yobudajeHe KaTeropuje y /byfCKOM APYLITBY. Y INTamy je MOjaBa Koja AaHAC MMa
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Cluster on Crime in Transition - Trafficking in Human Beings, Corruption and Economic Crime
Koju uHaHCHpa XpBaTcKa 3aK/ajia 3a 3HAHOCT 1 ofo6peHor npojexta 6p. 1949 n ,,PasBoj uH-
CTUTYLMOHATHUX KaMallMTeTa, CTAaHAAp/a U MPOleAypa 3a CyNpOTCTaB/bakbe OPraHN30BAaHOM
KPUMHUHAJy ¥ TepopusMy y ycrnoBuMa MehyHaponnux mHTerpanmja®, Koju ¢uHancupa Munu-
CTapCTBO MPOCBETE, HayKe M TEXHOJOIIKOT pas3Boja Perry6ike Cp6uje, 6p. 179045.
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HOBe U joII omacHuje GopMe 1 Koja 030M/BHO IpPEeTN [a CPYIIN CBe TEKOBVHE JbYCKE
nuBmn3sanyje u obesspennu gocrurayha caspemenor csera. Kao rmobanuu apyurrseHn
(heHOMeH IpefcTaB/ba 030M/bHY MpPETIbY IIPABHOj U JIEMOKPATCKOj AP>KaBlU, jep YIpo-
JKaBa TeMe/bHe BPENHOCTM 3ajeflHMIe U YHMBep3anHe craHpgappe. Ha mcToBeTan Ha-
YMH OHA IIOJIjeJHAKO IIPETU HePa3BUjEHUM, 3eM/baMa Y Pa3BOjy, OHMMA Yy TPAHSULIU U
HajpasBUjeHMUM JIp)KaBaMa CBETa.

Hakon pacmama Conujanuctidkor 670Ka, HeKajjallibe Ap)KaBe IaHMIEe KpeHyre
Cy IyTeM JeMOKPaTCKUX IIPOMEHa, APYIITBEHUX peopMM UM eKOHOMCKe TpaH3MIuje.
360r c1abocTy IpaBHMX pelllerba I HeU3TpaheHOCTY MHCTUTYLMOHATHNX MeXaHu3aMa
IOLIJIO je IO IIopacTa KpUMIHAINUTETA, OCeOHO HajTeXNUX II0jaBHUX 00/IMKa IIOIYT UMO-
BUHCKOT 1 OPTaHNM30BAaHOT KpuMuHanuTeTa. Hesao6mmasHy mparuary mporieca 6mna je
KOpYIILINja, KOja je y yC/IOBMMA TPaH3ULje M IIPeIacKa IPXKaBHOT Y IPUBATHO BIACHUIIT-
BO PAllMJHO HAIPENOBaja, yTPO3WIA JPYIITBEHE IPOMEHE U YCIIOCTaB/beHe KPXKe JeMO-
KpaTcKe MHCTUTYLMje. Y HeKUMa Off IbMX KOPYIILMja je 4aK IOCTala yoOudajeHa mojasa
U Je0 CHUCTeMa, IOK CY je rpabaHy HOXXUBeIM Kao peoBHY II0jaBy Koja je yIIa y CBe
nope apymTea. Heke o oBux semaspa cy y Mel)yBpemeHy okoHYasIe poljec TpaH3uIje u
IPYLITBeHNX pedOopMM, YXBaTUIe KOPAK Ca pa3BUjeHNM CBETOM U IOCTajle wiaHue Ep-
poricke yHUje. MehyTum, kopymuuja je 1 ga/be ocTala BeoMa IPUCYTHA [I0jaBa y JPYILIT-
By KOja Ce HUKa[ nehe Y DOTIIYHOCTN MICKOPEHNUTI.

Tanmac gpymrBeHux pedopMy Ha MAEHTUYAH HAYMH je 3alU/bYCHYO Ap)aBe pe-
rnoHa 3anapgHor bankana, moce6no ex COPJ. HakoH paTHOr cykoba y Jyrocnasuju,
OuBIIe perry6mKe Cy IOCTale CaMOCTaIHe Ap>KaBe M CyoduIe Cy ce ca OpOjHMM IIpo-
6r1eMuMa y (l)yHKuMOHmcaH,y Ip>KaBHE OpraHu3aluje, IpuBpese n JPyTrum obnacTuMa.
Hobpe movyeTHe pe3ynTare 036M/BPHO je yrposkaBaja KOpyIIMja Koja je 3axBaTuia CBe
067macTy [PymITBEHOT XUBOTA. [loce6HO je omacHa KOPYIIMja IPUCYTHA Y jaBHOM U
IIPMBATHOM CEKTOPY Kao 6110 Koju 001k 3710ynoTpebde opnamhema paju ocTBapema
JIMYHe VIV 3ajegHIYKe Kopuctu. Kopyniuja fupekTHo yTude Ha mosepeme rpahana
y jaBHe cinyx0e (Ip>kaBy) U IIOTEHIVMpa ApPyLITBeHe pasdnuke usMehy jbynn, nocebxo
C MMOBMHCKOT acrekTa. [Ipo6rem je jou CIOKEeHMju yCe] YMIbeHNLE A HeJoCTaje
IOIMTUYKA BOJbA Jja Ce KOpyIIuja 030M/bHMje TpeTupa 1 cy3buja, ycien HeocTaTka
BaJ/baHMX MEXaHM3aMa U e[lyKOBaHUX KaJpoBa 13 IPaBOCYJHNX OpraHa u 6esbegHocC-
HUX CIy>k61. 360r TOra je Ipoliec JoKa3yBama KOPYITUBHIUX KPUBUYHMX JieJla BeoMa
OTeXaH, JOK ollepalyje cy3Omjama KOpyILMje MMajy eleMeHTe KaMIama ¥ CHaKHY
IIOJINTUYIKY KOHOTaHI/IjY.

Xpsarcka u Cpbuja cyounse cy ce, Takobe, ca KOPyTIIjom, Te Cy pearosase Ha UfleH-
TIYaH HAYMH Ka0 I OCTaJIe pa3BljeHe 3eM/be. XPBATCKa je 611/1a y 607beM MOIOXKajy jep je
paHUje TOffHENMA aTIMKAINMjy 3a pujeM y wiancTBo EY u cnposena nmotpe6He pedopme
y mojenmHyM obactumMa, moce6Ho y oKkBupy mpasBocybha, 6esbegHoCTH, CIIO/BHE MOMN-
THKe ¥ XapMOHM3allMje Hal[MOHATHOT 3aKOHO#aBCcTBa. Hakon Tora, 01.07.2013. rogune
IIpUM/bEHA je y IyHoIpaBHO wiaHCTBO EY. Cpbuja je ammiupara 3a pujeM y WIaHCTBO
HEIITO KAaCHMje ¥ TPEHYTHO je Y a3y IperoBopa U XapMOHM3alllje 3aKOHOJABCTBA Ca
npommcyuma EV. Y ckmapy ca mormaspuma 6p. 23 u 24, Koja ce OffHOCe Ha IIpaBpYy, 10601y
u 6e36enHOCT, 3HaYajaH [1e0 aKTVBHOCTI THYe Ce Cy301jarba KOpyIIuje y 3eM/baMa djIa-
HULIAMA U Jp>KaBaMa KaHJUIaTUMa 33 IIPUjeM. 3HaqajHM cy 1106p1/[ TIOYETHU PE3YNITATU Y
cysbujamy Kopynnuje Ha mpocTopuMa XpaaTcke 1 Cpbuje, ITO je off moce6He BaXKHOCTU
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3a gaby adupManujy BlajaBuHe IpaBa, IPOoRyO/pMBatbe IOBeperba IrpahaHa u jadarme
yIIefia Ap)KaBe 1 FeHMX OpraHa.

CBpxa 0BOT HCTPaXXMBalba je aHA/IM3a AKTYE/THIX 3aKOHCKUX pellerba y cy36ujarmy
KODYIILiMje Y HOPMATMBHOM IOITIENY M Y CYACKOj IPaKcH, ca LubeM fHa ce gobe mo
onpebenux de lege lata 3axpydaka u npepora de lege ferenda.

2. Xumnorese  MeTOJIe

Y pagy ce pasmarpajy cnenehe moderne xumorese: (1) xopymuuja je rmobanHu
ApylITBeHN (PeHOMEH KOjii TIOCTOjM Y JbYACKOM APYIITBY Of HajCTapMjMX JaHA HaCTaHKa
JbYACKe IMBUIM3anyje; (2) Kopymiuja je HoceOHO IPUCYTHA Y 3eM/baMa Y TPAH3ULI 1
HepasBUjeHUM Ap>KaBaMa yC/lell He[loCTaTKa Ba/baHNX ITPAaBHMX pellieba 1 Hemsrpabhennx
MHCTUTYLMOHATHIX MeXaHM3aMa 3a BbeHO cy3bujame; (3) pedopMa ApyIITBa, jaBHOT U
IPUBATHOT CEKTOPA je IPEYC/IOB yCIlelHe 60p6e IPOTUB KOPYIIHje 1 [PYTUX HajTeXKUX
0jaBHMX 00/1MKa KPYMMHAINTeTa; (4) IPUXBaTambe pelleBaHTHUX MeDhyHapogHOIIpaBHMX
JOKyMEHaTa, yCBajarbe HAIMOHA/THUX IPOINCA U XapMOHM3aluja ca npasoM EY, Heorn-
XOJIHEe Cy HPETIOCTaBKe 3a M3rpajiiby HOPMATHMBHO-IIPABHOI TeMe/ba yCIlelllHe 60pbe
IpoTUB Kopymiuje; (5) MyITHareHUMjcKy IpUCTyI u MehyHapopHa KpuBMYHOIIpaBHA
capajiba Cy 3Ha4ajHV MeXaHU3Mu y 60pOu IpOTUB KOpyIILyje.

Y pany cy xopunrheHn IpaBHY METORU ~ HOPMAaTUBHMU (3aKOHCKI) U YHOPEIHOIPAB-
HI, 33je[IHO Ca COLIMOTIOIIKIIM METOZIOM pajiu 6o/ber pasyMeBarma aMOUjeHTaTHNX YMHIIA-
113, Ay6/ber yBUJA Y NETUCIATUBY Y OBOj 0O/IACTY ¥ CBeCTpaHNje aHa/Iu3e CTamba 1 KpeTama
Kopymiyje y apymTsuMa Xpaarcke u Cpbuje. YopenHu MeToft je KopuiheH 3a UCIINTUBabe
u ynopebuBarmbe KPUBUYHOIIPABHUX Pellleba Y Cy301jarby KOPYNTUBHUX KPUBUYHIX Je/a
HaBeJIeHNX 3eMaJba, IIITO HaM je oMoryhnio ja M3BPIINMO KOMIIApaTVBHY eBaTyanujy. AHa-
nusa caipxaja kopuirheHa je 3a ucrTyBame foMahe 1 cTpaHe HaydHe IMTEpaType Koja ce
6aBu cy3bujarmeM KOpYILHje, Kao ¥ peTIeBAHTHNM OfipefbaMa KpPMBUYHOT TIpaBa. Y pajy cy
kopumrheH U Apyru HayIHY METOAY, Kao LITO Cy MHAYKIIMjA M CMHTe3a.

3. Iuckycuja: KpuMnHosonke guMeH3Mje KOpymniuje

3.1. Ilojam 1 efeMeHTU KOpyTILMje

a) CeMaHTMYKM KOPYIILMja BOAY HOPEKIO Off JATUHCKE Pedu Corruptio, mTo y
IIPeBOJY 3HAUM IIOKBAPEHOCT, M30IAYeHOCT, Pa3BpaT; HOTKYI/bUBalbe, MOoAMMUhIBambe
(Vujaklija, 1980, str. 472). KopynunoHmcTa je nuiie Koje je HoCuIal, Kopymiuje 1 y mpe-
BOJly 3HauM TTIOKBapemakK My 0coba Koja IpyuMa MUTO.

Kopymnuuja je mosHata jour oy anTu4ke Ipuke, crapor Puma u gpesnor Erumnra. Ilo-
sHary puMcku Boba Ilesap ommasuo je y [anujy, He camo fa 61 ce 60pno IpoTUB BapBapa
Beh u fa 6u ocurypao npuxoze 3a ApXKaBy U BOjHY Cl1yxOy GeHedniujaMa, IpyMameM
HOK/IOHQ, I/baykoM U mopmuhusamwem. CIMYHO CY IIOCTYIIANN Y TYPCKIU CYITaHU KOjit CY
[03BOJbABAIN LIEPUJATCKUM CY/AMjaMa IpUMarbe IIOK/IOHA, Te Y CK/Iafy ¢ TUM TOHOCUIN
mpecyge (Aras, 2007, str. 25-27).

Kao jeman on Hajehux m3Bopa Kopymumje ApUCTOTEN je KPUTHKOBAO YCTa/beHU
cucteM edopeje (FpKaBHU CITY>KOEHMIN ca CYCKUM M U3BPIIHUM oBnaurhemwnma) Ha-
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Bozehu fia ,,HajBehy 3/104MHY HUCY U3BPIIEHN pafu MpubaB/baba HY>KHOT, HEro CyBMII-
Hor (Aristotel, 1960, str. 1270). Kputnuxn mornes Ha KOpyIuujy Genexxut ce 1 y fenuma
¢dunosoda penecance nonyT [Jantea, Makujaemija 1 MoHTecKjea, Te yIJIeJHIX eHIJIe-
cxrx ¢punosoda Mopa u Bexona. Ha aMeprikoM KOHTMHEHTY HajIO3HATHjU KPUTUUIAP
610 je ex mpefcenHNUK ¥ XyMaHucTa Iledepcon Koju cMarpa fa je KOpyIInja CHCTeMCKa
TBOpEBIUHA: ,,Jbyicka Ipupofa je ncTa Ha CBUM CTpaHaMa AT/IAHTHUKA ¥ Ha By he yTna-
i1 T y3pouu. IIpoTus KopyIiuje 1 TMpaHuje ce MOpaMo GOPITI IIpe Hero Hac 3afiece.
Bosbe je mp>xaTu ByKa M3BaH orpajie Hero Beposaru fja Hehe ymorpebutu cBoje 3ybe u
ge/pycTu Kaf jenHoM yhe yryTpa“ (Teofilovi¢, 2007, str. 11-15).

ITocne II cBeTcKOr paTa [o/nasy GO HANYIITama Blafiajyhux crucTeMa IpoTekuuje
(protection system, England), nonene wiena (spoils system, USA) u elleKTOpaIHOT HeTO-
tnaMa (electoral nepotisme, France). IIpoMoBuIIIe ce HEOIIXOFHOCT YCIOCTAB/baba CUCTe-
Ma npodecroHanHe yrpase, 6e3 MOMUTIYKOT BOMTYHTapyu3Ma, u300p IpodecnoHamTHux
KajpoBa y jaBHUM CTy)K6aMa, HeIIPICTPacaH pafi, IOMITOBakbe 3aKOHA ¥ IPOodecnoHaI-
HuX cranjappa (Aras, 2007).

6) ITojam 1 efleMeHTH KOPYIILje HICY jefUHCTBEHO Ofipehe N y JOKTPIMHY U TpaKCH.
Ha naunonantoj pasunn npeosnabyjy kpusrunonpasHa ogpehemsa, 1ok Ha MehyHaponHOj
IOMIHMPajy CTajaIMIITa Cllelnjaa30BaHnx MehyHapogaux opraunsanuja. Y JOKTpUHN
ce HaBOAY MIVpa [Ofie/Ia Ha MOPAJIHe, JIeTa/ICTIYKeE 1 COLMOMIOUIKe lerHILIje (Nikac,
2015, str. 32-38).

ITpema COLMOJIONIKOM CXBaTarmby KOPYIIMja 00yXBaTa aKkTe KOjuMa ce KpIle Mo-
pajHe U HpaBHe HOPMe Koje Ce OJHOCe Ha KOHIIeNT OIILITer JoOpa M jaBHOT MHTepeca
(Derencinovi¢, 2001, str. 36-38). CoLMo/IOIKO cXBaTambe KOPYIILUjY Be3yje 3a I10jaM BJIa-
ctn yormrre (Suvakovi¢, 2011), 10K KOPYNTUBHO MOHAIIAe 06yXBaTa CBAKO TIOHAIIAE
y KOjeM ,, /by 3/I0yHOTpeb/baBajy CBOj HMOI0XKaj Aa 61 crekn maky sapany” (Gredelj,
2007, str. 260). JleramucTMYKO CXBaTame JaTHpa Off APEBHUX IIPOINCA Kao IITO Cy
Xamypabujes sakonux un puMckn 3akon XII rabmura (Derendinovié, 2001, str. 130-134)
U Y IIPBY IUIaH UCTHYe Kpllele IIPAaBHUX HOPMU. MemoBnuTo (IpaBHO-COLMOIOMIKO)
cxBaTambe IOfjje[[HAKO YBa)KaBa IPYLITBeHe I IIpaBHe efleMeHTe kopynuuje (Milutinovié,
str. 1990, 34).

JlaHammeM TPeHYTKy oAroBapa craHosuiite CBeTcke 6aHKe Koja IOJ KOPYIIIVjOM
HOfpasyMeBa ,,3/7I0yIOTPeby jaBHOT MOIOXKAja pafiy OCTBAPVBabA MPUBATHE KOPUCTH
(Teofilovi¢, 2007, str. 23). Y mpakcy je IpUCYTHO 3aHeMapuBarbe KOPYILUje y IpUBaT-
HOM CEeKTOPY 300T Be/IMUIHE jaBHOT CEKTOPA I YNIbeHNUIIE fja CY Ty KOHIIEHTPUCAHN Opra-
HU BJIaCTHU Kao [IaBHY M3Bopu Kopymnuje (Bozi¢, 2016, str. 829-846). Ha cpogan HaunH
kopynuujy ogpebyje u Hajsaknuja mehyHapopHa HeBnafyHa opraHusaiyja 3a 60poy
nporus Kopynuuje Transparency international, Koja KOPYIILIMjOM CMaTpa CBaKYy ,,3/I0yIIO-
Tpeby BracTy 3a mpuBarHy Kopuct (Nikac, 2009, str. 408-421).

Kopymuuja obyxBara cBaky pajiiby Koja ce OHOCH Ha Tpaxkeme, HyDeme, naBame
WM TIpUMabe, HeIIOCPeTHO MIN HOCPeSHO, MUTa MU OWIO Koje pyre HefOIyIITeHe
KopucTH, kao u Moryhnoctu crumama takse kopuctn (¢l. 2. Civil Law Convention on
Corruption CoE, 1999, ETS 174).

Hajsaxxanju eneMeHTH KOpYTIIMje Cy: jaBHa oByalIhema (y jaBHOM WV IIPYBATHOM
CeKTOpY), 370ynorpeda opmamherba 1 MPOTUBIPABHA MMOBMHCKA KOPUCT (3a cebe min
mpyror), (Poup, 2004, str. 3).
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3.2. lumeHsuje Kopymuuje: HOjaBHU OOMNLY, €THUOJIOIN]ja, BUKTUMOJOTja

a) IlojaBHu obmuiu (peHOMeHONOrMja) KOPYIILMje Cy PasIUYUTH, JOK y Hpak-
cn mpeosrabyjy cinemehn BupmoBM Kopymijuje: MHAMBUAYaTHA, CHCTEMCKA, MMOCPENHA,
HaTjellaTe/bCKa, aKTVMBHA, [TACMBHA U OCTaaM OONMIM KAo IITO Cy: MHCTUTYLMOHAI-
Ha U MAMOCMHKPA3UjCKa, KOHBEHIVIOHA/IHA 1 IIOCPefHa, Y/IN4YHA, yroBapaiyka 1 IO-
JMTUYKA, TPAHCAKIWjCKa, USHYDMBaUKa ¥ MHBECTMIMjCKA, HEIIOTUCTUYKA U ayTOreHa
(Derencinovié, 2000, str. 130-134).

ITpema o6macTrMa UCIIO/baBamba, HAjOIIACHN]A je KOPYIIIMja Koja ce OiBHUja Y jABHOM
CEKTODY, [7ie TpeMa PaHTy BACTHU 1 HUBOY OIydMBama npeosnabyjy mommruuxa u aj-
MUHKCTpaTuBHa Kopymniuja (Bozi¢, Kesi¢, 2016, str. 455-483).

IMonuTuixa Kopymiyja je 3acTyibeHa Mehy HocrocuMa BUCOKUX (PYHKIIMja U IO-
ceOHO je omacHa, jep oBa JIMLa NMajy monuTndKy Moh y npywrsy (grand corruption). Bapa
HAIIOMEHYTH Jia ,,He yIeCTBYjy caMo WiaHuIle Baafiajyhe koanunuje y ‘geobu konava’ jep
je cBaka mapTuja y KOaIuIju ca [PYroM HapTHjoM, IITO je TOBEJIO O KOPYITUBHUX Off-
Hoca (Suvakovi¢, 2009, str. 663-682). HecriopHa je unmeHuIa a je ,lapTHjcka gpskapa‘
,BaKaH eJIEMEHT y HACTAHKY I Pa3Bojy cuctemcke kopymmuje” (Suvakovié, 2014). Jour y
no6a Kpapesnne CXC KOPYNTUBHUM pajilbaMa HUCY Ce CIYXUIU CaMO MUHWUCTPU, BU-
COKM Ap>KaBHM (QYHKIMOHEPH ¥ HApOJHU IIOCTAHMUIIN, ,Beh ce u cama fpkaBa mojaBbyje
Kao JIaBajIal] MIUTa Y OfHOCY Ha cTpaHe QyHKIMOHepe" (Suvakovié, 2011, str. 65).

CurHa xopymuuja (petty corruption) ce OFHOCK Ha OATOBOpPHA JIMIA 3aIIOCTIEHA Y
jaBHO] yIIpaBU Koja pelllaBajy MmuTama o IpaBuMa pusnukux (rpahana) u mpaBHMX mnia
(Budak, 2006, str. 67-98).

ITpema Mopycy M3BplIea, HajBOXHUjI OOMMIM MCIIO/baBaka KOPYIILUje Cy: HOf-
muhuBame (Hyheme wm faBamwe MuUTa a CIY>XOEHO MM OTOBOPHO JIMIIE YIMHU HEKY
pajimy Kojy He 61 cMeo wn He 61 Tpebaso ma yumHu); mnpoHesepa (yTaja mmm kpaba
HOBEPeHMX CPefiCTaBa); Cykob MHTepeca (IIPUBATHU MHTEPEC AY>KHOCHUKA yTHUUe MU
MO>Ke YTUI[ATV Ha HEIIPUCTPAHOCT y 00aB/bamy jaBHe gy>xHOCTN), (¢l 2. st. 2. Zakona o
sprjecavanju sukoba interesa, NN br. 26/11, 12/12, 124/12, 48/13, 57/15); nupucTpaHocT
(xam Hexo nmuie mobuje mocao 6e3 063mpa Ha CIOCOGHOCTM); HermoTusaM (Kaj mocao
mobuje WiaH Mopopulie Wiy OMMCKM CPOAHUK) U UsHyDuBame (IIPOTUB3aKOHUTI IIPU-
TICAK Y OpMI IPETHI WK 3aCTPAIINBakba C HAMEPOM Ja Ce JINIle IPUCIIIU Aa YIMHU
HEILTO HE3aKOHUTO).*

6) Yspouu u ycnosu (eTHONOIMja) KOPYIIMje TeHEPaTHO Ce MOTY IOfieNIUTU Ha
yHyTpallbe (eHoreHe) 1 ClIo/bHe (ersoreHe), OK y ZOKTPUHIM IOCTOje U APYTe HOfere
(Mrmwarosuh, 2015). YHyTpalmby YMHMOLM KOPYILUje THYY Ce TMYHOCTU M3BPIINIALia
U IIOCMATPajy ce y KOHTEKCTY OffHOCa IIpeMa ey (MOTUBM, TT00OY/e, KapaKTep TUYHOCTH,
CK/IOHOCTM ¥ HaBuKe). CIIO/bHM YMHMOLM KOPYIILMje Cy YITTaBHOM aMOMjeTamHN U 1O
CBOjOj IPUPOAN TOMUTUYKY, FPYIITBEHN, MHCTUTYIIMOHAHY, TPABHM 1 €EKOHOMCKIL.

IMonuTuyxy y3pouy KOpPYIIMje IPOUCTUYY U3 CIabOCTH APYLITBEHO-IOIUTIY-
KOT CHCTeMa U Jp>KaBHe opraHmsaiuje. [Toce6bHO foase [0 M3paxkaja y HepasBUjeHUM

4 Antikorupcija: Ministarstvo pravosuda Republike Hrvatske, https://pravosudje.gov.hr/istaknute-
teme/antikorupcija/6154, nmpucrympeno 01.09.2018.

Bue: Zajedno protiv korupcije, http://www.zajednoprotivkorupcije.org/najcesci-oblici-korupcije,
https://pravosudje.gov.hr/istaknute-teme/antikorupcija/6154, mpuctymseso 01.09.2018.
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U 3eM/baMa y TPaHSULMjU KOje jOII HUCY M3Tpafiijie IPaBHM CUCTEM M MeXaHMU3MeE 32
60p06y mpotus Kopymuuje. Y oBy rpyiy ybpajajy ce HOMMTIYKA KOPYIIIMja U HEJOCTa-
TaK IIOJUTUYKE BOJbE 3a Cy30Mjame KOpyILNje, HeTPAaHCIIAPEHTHO (YHKIVMOHMCAE U
(brHaHCHpabe HOMUTUYKIX CTPaHAKa, YCIOCTaB/balbe HeOPMaTHUX IieHTapa Mohu u
cIpera HOMTUYKMX MONHNMKA M OPraHM30BaHOT KPUMIHAJIMTETA.

Exonomckn yspouy Kopymnuuje cy JOMUHAHTHY, KAKO Yy Pa3BUjeuM Jp)KaBaMa, TAKO
U Y Hepas3BUjeHUM U 3eM/baMa Y TpaH3uiujy. Kao HajBaKHMjU y3pOIM MICTUYY Ce CUPO-
MAaIlTBO, He3alOCTIeHOCT, CyMIbIBe ITpMBaTU3alje Ipu TpaHchopMalji BIACHHUIITBA,
MOHOIIOJICKA ITO3MIIMja Ha TPXKUIITY, KOPYIILMjCKO ITOHAIAkhe BEIMKIX TPAHCHALIMOHATI-
HUX KOMIIaHIja, HEMOITOBabEe TP)KUIIHIX 3AKOHUTOCTI U Melllatbe APyKaBe y TPKUIIHE
TOKOBE.

ITpaBHM y3poLu Cy y O/MCKO]j Be3y ca IIOMUTUYKIM ¥ €KOHOMCKMM Y3POLMMa U Ofi-
HOCe Ce Ha HEIOCTOjakbe IIPaBHe Jp)KaBe U OfCYCTBO BIaJlaBIHE NIpaBa. Y IUTalby Cy He-
aJleKBaTHA 3aKOHCKA Pery/IaTyBa BaKHMX 00/IacTy [PYLITBEHOT )XMBOTA, JUICXapMOHNja
HPaBHOT CUCTEMa, IpeTepaHM HOPMATMBM3aM, CTab0CTU y QYHKIMOHMCAY IIPAaBHUX
ycraHoBa, HemsrpaheHa KOHTpoONHa (QYHKIMja M OCYCTBO OTOBOPHOCTH, IIOCTOjabe
cykoba MHTepeca 1 AUCKyTaONMIHA HAMIOXHOCT Ap>KaBHMX oprana (Begovi¢, Mijatovid,
2001, str. 129-152).

VHCTUTYUMOHAIHY Y3POLM TUYY ce CTaboCcTu y QYHKIMOHNCADY MHCTUTYL)A
CUCTEMa Yy [P>KaBHOj OpraHMsaunuju. Y IpPBOM pely TO je Kpusa MHCTUTYyLMja,
HEIoCTojame 1 HeYHKIMOHUCAbE, KA0 M OfICYCTBO TPAHCIAPEHTHOCTH Y paay. Y
BEIMKOj MepU IMPUCYTHO je JUCKPELMOHO IpPaBO OpraHa OfIyYMBaiba KOje y Apyru
I/IaH CTaB/ba TIpaBHA pellera yTBplheHa MOSUTUBHIM 3aKOHOJABCTBOM Apskase. Ilo-
cebHO Texxak ImpobeM OfHOCK ce Ha Be3dy maMeby mojegmHaria us gp)>XKaBHOT amapa-
Ta Ca OPraHM3OBaHMM KPUMUHAJIHMM TIpymama. [lajbe ce mMcTUYe MOMUTH3ALMjA Y
papfy Agp)KaBHE yIpaBe U JPYTMX OPraHa BIACTH, IITO YTUYE HA CMaibeibe MOBEpemba
rpabana y mHCTHTY1LUje c1icTeMa. Y TOM KOHTEKCTY Cy ¥ OCYCTBO MOTMBALMje 3a paj
IpXKaBHMX CITY>)KOEHMKA 1 HEIIOIITOBalbe e TUYKUX CTAHAAP/a, ITO AUPEKTHO yTHIe Ha
I0jaBy KOPYIILMje, He3aKOHUTOT 1 Hellpo(eCHOHaTHOT IIOHaIlaba JPXKaBHUX CITyXb6e-
HUKA. BakaH MHCTUTYIIOHATHY Y3POK HOBHUjeT HAaTyMa Cy jaBHe HabaBKe 1 C/IOKeHe
mpolenype, Kao jeflaH off IIOTeHIVjaTHUX Y3pOKa KOpYIILMje y jaBHOM ceKkTopy (Bozié,
Nikac, 2017, str. 925-943).

Opn ocTanmmx y3spoka MCTUYY ce KYATYpHO-UCTOPUjCKY Y OKBUPY KOjuX Cy ob6udajn,
TpajMIMja, MOpasl, Kpusa 6paka u nopopuiie, Mehybynckn ofHocH, penuruja, mpome-
IEHI CUCTeM BpefHOCTH U mocebHa fpymTBeHa crama (Konstantinovi¢-Vili¢, Nikoli¢-
Ristanovi¢, 2003, str. 291-310).

B) BuxTrmornonika auMeHsyja KOpyInuje MMomasy off XpTee 1 omreheHoOr Kopyr-
TUBHMM KPVMBUYHMM JeNMMa. Y MUTamby Cy MPaBHU IMPOMNCHU JipyKaBa Kao 3alITUTHMU
00jeKTU y KpUBMIHOM 3aKOHOLABCTBY KOjI Ce KpIlle KOPYITYBHIM aKTIMa, Ha KOji Ha-
4MH ce Iy6u noseperse rpahaHa y npaBHM CUCTeM U [gp>kaBHe opraHe. OBa AuMeH3uja
obyxBaTa 4ecto u fupekTHO omrtehene rpahane n mpasHa nuia Koju cy morohenn ax-
TYMa KOPYIINje, I1a je TUM IIpe ITeTa Beha jep mogpasymMeBa CTBApHO HACTAJIY IITETY U
u3sry6/beHy JOOuT.

Kopynrusaum akTuma 0361/bHO ce HapylIaBa yIjeq CBake 3emM/be y MehyHapopgHoj
3ajeIHNLINL.
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4. KpuBUYHOIIpaBHY OKBUP 3a Cy301jame Kopymniuje

4.1. MebhynapopHu OKBUp

Ha mebynapopHoj pasunm ycBojeHa cy 3HavajHa [OKyMeHaTa 3a 60pOy mpoTuB
KOpYIILIje, Ha OCHOBY KOjUX CY Ce Ip)KaBe MOTIVCHUIIE 00aBe3ae Ha MHKPUMUHALI)Y
KOPYITUBHMX KPUBIUYHUX [I€/1a Y HAIVIOHA/THVIM 3aKOHOJaBCTBMIMA. O}I Ba)KHI/IjI/IX ce uc-
tiay: UN Convention against Corruption (UNCAC, UN Treaty Series, 2003, vol. 2349,
41; Doc. A/58/422), Criminal Law Convention on Corruption (CoE, 1999, ETS 173), Civil
Law Convention on Corruption, UN Convention against transnational organized crime
(UNCATOC, UN Treaty Series, 2000, vol. 2225).

JJokyMeHTNMa Cy YCIIOCTaB/beH) MEeXaHU3MIU U Mepe Koju oMoryhaBajy edukacHuje
cys6ujare KOpyIuuje y3 My/JITUTAaHIIUjCKY TIPUCTYI 1 MehyHapoaHy capanmy Ap)Kasa.
IToce6HO 3HaYajHa je pernoHamHa capajmba ApskaBa wiaHuna ex COPJ koje cy mpouure
TeXaK ITyT TPaH3MIYje U ONle M3/I0oKeHe aKTUMa KOPYIIYje Y jABHOM Y IIPYBAaTHOM CeK-
TODY.

a) UNCAC ycranospaBa o6aBe3y fpxaBa IOTINMCHUIA fia IIPefBIfe CripoBobeme
IIPEBEHTVBHE aHTI/IKOpyTI]_U/IjCKe IIOJINTUIKE, IIPEVICIINTVBAamba IIPABHUX MEXaHNM3ama
1 Mepa 3a cIpedaBaib€ KOPYITUBHUX palibll, OCUTypaiba HE3aBMCHUX M€EXaHM3aMa
3a IPeBeHIjy KOPYyIIuje 1 efyKauuje Kafgposa 3a 60pby mporus xopymiuje. Jpxa-
Be WIaHNIe oOaBe3He Cy Jja MHKPYIMIUHNPAjY Y CBOM 3aKOHOIaBCTBY KOPYIITUBHA KpU-
BIYHA JIe/Ia KOja ce OffHOCe Ha: mopMuhuBame CryOeHNKa Ip>KaBHMX OpraHa ¥ jaBHMX
MebyHapopHIX opraHusanja, IpoHeBepy, IPOTUBIIPABHO IPICBajambe I IpeycMepaBambe
VIMOBUHE Off CTPaHe AP>KaBHOT CTy)XOeHMKa, TProBUHY YTHUIajeM, 3/I0YIIOTPelyY MoIokKaja,
He3akoHUTO Ooraheme, mogMuhnBame U NPOHEBEpY MMOBMHE y IIPUBATHOM CEKTOPY,
IIpame MMOBUMHCKE KOPUCTM OCTBAp€HE KPUBUYHVM [€/710M, OATOBOPHOCTU IPAaBHUX
NI, KaKibaBarba Cau3BpLIVIIAlla, IIOMaraJa i MOfiCTpeKada I paiibyl OMeTarba IIpaBJe.

6) Criminal LCC ob6aBe3yje mpkaBe IIOTIMCHUIIE Ia MHKPUMMHUIITY Ka0 KpUBIY-
Ha Je/la: aKTMBHO M IIacuBHO nopMmuhuBame goMahyx Ap>kaBHUX CITyOeHUKa, CTpa-
HUX CIIY)K6€HI/IK3 " TejIa, aKTVBHO U IIACUMBHO HOIIMI/[hI/IBaI—be Y IpUBAaTHOM CEKTODY,
nopmuhnBame cryxbeHnka mehyHapogHux opraHmsanuja um wiaHoBa MebyHapopgHmx
Iap/iaMeHTapHUX Tejla, CyAuja U CIy>kOeHMKa MelyHapogHMX CypoBa, TPrOBMHY YTH-
IjajeM, IIparbe HOBIIA CTeYeHOT IIPEeKPIIajiMa Be3aHNM Y3 KOPYIILVjy U padyHOBOICTBEHE
KpuMuHaHe pajme. (¢l. 2-14).

B) Civil LCC (¢l. 4) ycraHoB/baBa 06aBesy Ap>kaBa MOTIVCHNIA Ja Y 3aKOHOMAB-
CTBY IpeABIUfie HAKHA/y LITETe, IIOF YCAOBOM Ja je TYXXeHU M3BPIINO WM OF06pHo
U3BpIIebe aKTa KOpYIIyje WIN je IPOINyCTUO fia IIpefly3Me pasyMHe KOpake Kako JI0
tora He 6u momto. Hacrama mrera Tpeb6a GuTy Ha CTpaHM TYKMOLA Y3 HOCTOjarbe Ka-
y3anHol Hexcyca u3Mely KOpyITUBHOT akTa U HacTasle mreTe. KoHBeHIIjOM je dhopmm-
paHa crenujanusosBana rpyma Casera Espore nporus kopymmmje GRECO - Group of
States against Corruption (Bozi¢, 2015, str. 101-150) 4uju je 3afaTak fa IpaTu IPUMEHY
Kousenuuje y 60p6u npoTus KopyImuuje 1 ja 06jaBy eBatyaljcke 3BelITaje ca JaTuM
IepIIopyKaMa O CTalby KOpYIyje y Ap>KaBaMa MOTIVCHUIIAMA.

r) UNCATOC ob6aBe3yje gp>kaBe IOTIUCHULIE ja Y 3aKOHOJABCTBY IHKPYMUHVIITY
KOPYITMBHA KPUBUYHA JIe/, YCBOje Mepe 3a 60pOy MPOTUB KOPYIILUje U IPeABIU/ie Ofi-
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roBopHocT npasHux mnua (¢l. 8-10). KouBeHumjoM je Kopymuuja geprHmcana Kao CBako
obehatbe, TOHYAA WM JaBarbe HEIpPUMepeHe KOPUCTI [PXKaBHOM CITY)XOeHIKY, KaKo Ou
JIeI0BAO0 WIIM Ce Y3[IPKAo Off IelioBamba ¥ 00aB/batby CBOJIUX CTY>KOCHNUX JIY>KHOCTH, ali
U CBAaKO Tpa)kekbe VIV IIpUXBaTarbe HellpYMepeHe KOPUCTH Off CTpaHe IPKaBHOT CITYK-
OeHNUKa pajy JlelioBamba MU Y3[p)KaBama y 00aB/batby CBOJUX CTYXOEHUX JY>KHOCTH.
IMojam gpkaBHUX CTyOeHNKa je mprxBaheH y eKCTEHSMBHOM CMMCIY 1 oOyxBara cBa
7ML KOja pajie y jaBHUM Cay>kOaMa. Y CKIOIy Mepa 3a Cy3bujare KOpyIILuje ApKaB-
HIX CTy)KOeHMKa Off Be/MMKOT je 3Hayaja Jja ce 06e30ean He3aBMCHOCT CTPYYHUX Opra-
Ha, Ha KOjU HauyMH OU ce CIpedryin HeIpUMepeHN yTULAju Ha mbuxoB pajg. Konseniuja
mompuHOCH 60p6y IPOTUB KPUMUHANIUTETa XaPMOHM3AIMjOM HALMOHATHIX HPOIINCA,
¢dopMupameM CreljaIM30BaHNX OPraHa I CIeLUjaTHNX UCTPOKHUX MeToAa 3a 60poy
nporus KpumuHannrera. (Bozié, Nikad, 2016, str.. 89-111).

4.2. Hanonanuu oksup y Xpaarckoj u Cpouju

a) XpBaTcKa je IIpaBHM OKBMP XapMOHM30Baa ca MehyHapogHMM JOKyMeHTHMA U
3aKOHOZABCTBOM EY y TOKy mpolieca npucrymnama, HAKOH 4era je, Ipe IIeT TOfMHa, 110-
crana wiaH EY. JlerucnatuBHM OKBUP 3a cy36ujame kopymniuje obyxsara KasHenn sakon
(K3, NN br. 125/11, 144/12, 56/15, 61/15, 101/17), 3akoH o kasHeHoM mocTyIky (3KII,
NN br. 152/08, 76/09, 80/11, 121/11, 91/12, 143/12, 56/13, 145/13, 152/14, 70/17), 3axon
0 crpjeyaBamy cykoba MHTepeca y oOHamramwy jaBHUX gy>xHoctu (NN br. 26/11, 12/12,
124/12, 48/13, 57/15), 3axon o YCKOK (NN br. 76/09, 116/10, 145/10, 57/11, 136/12,
148/13, 70/17), 3aKoH o crpjedary Ipama HOBLa U puHaHLMpamba TepopusMa (NN br.
108/17), 3akoH 0 OfTOBOPHOCTH IIPaBHUX 0coba 3a kasHeHa fijena (NN br. 151/03, 110/07,
45/11, 143/12), 3axoH o 3amtutu cBjefoka (NN br. 163/03, 18/11, 73/17), 3akoH o mpaBy
Ha npuctyn undopmannjama (NN br. 25/13, 85/15) u 3akon o MehyHaponHoj npaBHOj
nomohn y xasHenuM crBapuma (NN br. 178/04).

Oppenbama K3 ycknahena cy mocrojeha u yBefeHa HOBa KOPYITMBHA KpUBWY-
Ha fena, Te npensubene ctpoxuje kasHe. OHa Hucy npensubena y noce6noj rmasu K3,
HUTY Ce Y 3aKOHY HaBOJM KOja ce Jiefla KOHKPEeTHO cMaTpajy kopyntuHuM. Enymepanuja
[ieIa Huje y4MibeHa Y 3aKOHY 300T IIpaBHe IPUPOJe, 3aIITUTHOT 00jeKTa ¥ MeTOLO/IOTHje
OTKpMBama. KopynTusHa KpuBMYHa fiena cy: [laBame U mpumame MuUTa /4l 293-294/,
3noynopaba monoxaja u onacty /4. 291/, Ilpame HoBIa /4. 265/, TproBame yTjerajem
[an. 295/, Hesakonnto noroposame /4. 292/, [laparme 1 npuMarmbe MUTA y TOCTIOLAPCKOM
HOCIOBawy /41 252-253/, [JaBame MuTa 3a TproBame yTjenajeM /4l 296/, 3moynopaba
y HOCTYIIKY jaBHe HabaBe /41 254/, [IpuMarbe 1 jaBame MUTa y IOCTYIIKY CTedaja /il
251/, TlogpmuhuBame 3acTynHuka /4. 339/.

[TpaBHa aHanM3a 1oKasyje Ka KpUBMYHA Jena Tpropame yTjenajeM u [laBame Mura
3a TProBame yTjeljajeM HMICY HOBA, jep cy mocrojana y 6usueM K3 y nHkpuMuHanuju
[Tporysakonuror nocpenosama (KZ, NN br. 110/97). 3noynopaba y mocTyIKy jaBHe Ha-
6aBe je HOBO KpMBMYHO JIe/I0 M3BPILIEHO y IIOCTYIIKY jaBHe HabaBKe Kaja ce HOCTaB/ba
IIOHY/a Koja ce 3aCHMBA Ha 3abpameHOM Horosopy mameby mpuspepmHux cybjexara ca
L[V/beM IIPMXBaTakba IOHY/IE Off CTpaHe Hapyunona. He3akoHNUTo noroposame je HOBYU Ha-
31B MHKPUMIHAIIVje I HOBO KPMBUYHO JI€JI0, Y3 HAIIOMEHY Jja Y jefHOM 06/1Ky oOyxBaTa
paHuje KpUBUYHO fiefIo 3/10ynopabe ob6apbama fyxHoCcTH ap>xaBHe Bractu (¢l. 338, KZ
RH/97). KpuBu4HO feno MOXKe M3BPIIUTU CITY)XKOEHO MM OfFOBOPHO JIMIie Kaja, Ipo-
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TMBHO YC/IOBUMa HIpefBuheHNM 3a HaJMeTambe, y OrOBOPY C IPUBPEIHNUM Cy6jeKTOM,
3aK/by4M YTOBOP C HOHYhMBadeM My My IpUIarof yClIoBe jaBHe HabaBKe.

3KII je yBeo HOBeIe Y TIOITIENY jABHO-TY>KM/IAYKe MICTPare 1 IPOL,eCHO-TIPABHUX Me-
xaamnsama. Ocybyjyhom mpecyzom, yTeMerbeHoj Ha CIIopasyMy TY>KHMOIIa ¥ OKPUBIHEHOT,
OKpPUB/beHU IIPM3Haje KPUBUILY Y 3aMeHy 3a 6/1aXKy KasHy.

3aKOoH 0 pajiy IITUTH Off HE3aKOHUTOT OTKa3a pajHuKa KOjy TpHjaBU MOCTYTIAme
Koje Huje y ckmagy ca 3akoHoM (¢l 153/3, NN br. 93/14, 127/17). 3akoH 0 fp>KaBHUM
cny>x6eHNIyMa IITUTU Off OTKa3a pafHUKa KOji je IpKjaBMO pajiby M M3BpLIMOLA 33
KOjer TIOCTOjM OmpaBfJaHa Cymma Ha Kopymujy (¢l 14a, NN br. 92/05, 142/06, 77/07,
107/07, 27/08, 34/11, 49/11, 150/11, 34/12, 49/12, 37/13, 38/13, 01/15, 138/15, 61/17).
Y npakcu je cumbonuyuan 6poj mpujasa 3a KOPYILHUjy jep je BEMKU CTpaX Of OfMAa3Jie,
ma je 61710 MHULIMjaTHBA 3a NOHOLIee 3aKOHA O 3alITUTY 3BIDKZA4a pajyl 3alITHUTE Of
IIMKAHUpaka Ha IOCTIOBHOM U IIPMBATHOM IUIaHy. YcBojeHa je Crpareruja cysbujarma
Kopymmuje 3a pasgobse of 2015. o 2020. rogune (NN br. 26/15) n AKiujckn IiaH 3a
2017. m 2018. ropguny y3 Crparernjy (NN br. 60/17).

6) Cpbuja je HalMOHAIHM IIPaBHU OKBMpP y BEIMKOj MepM XapMOHM30Baja ca
MebyHaponHUM nokymMeHTHMa 1 3aKOHOHABCTBOM EY, jep ce Ha/masn y mpoliecy ammkanuje
sanpujem y EY. JlerncnaruBau okByp 3a cy3bujame kopymniuje o6yxsara Kpusnanu 3ako-
uuk (K3, SL glasnik br. 85/05, 88/05, 107/05, 72/09, 111/09, 121/12, 104/13, 108/14, 94/16),
3akon o kpuBnunoM noctynky (3KII, Sl glasnik br. 72/11, 101/11, 121/11, 121/12, 32/13,
45/13, 55/14), 3aKOH O OpraHM3aLMj/ J HAJJIOKHOCTU NP)KaBHUX OpraHa y cy3Oujamy
OpraHM30BAaHOr KpMMMHATA, Tepopusma u kopymije (SOHIJOCOKTK, Sl glasnik br.
94/16), 3akoH 0 Iporpamy 3allTUTe y4eCHMKa y KpuBM4HOM mocTynky (Sl glasnik br.
85/05), 3aKOH O Ofy3MMary MMOBMHE IPONCTEKIe U3 KpuBnuHOr gema (Sl glasnik br.
32/13, 94/16), 3akoH o areHuuju 3a 60p6y nporus kopymuuje (SL glasnik br. 97/08, 53/10,
66/11, 67/13, 112/13, 8/15) u 3axoH o 3amruty y30ymusada (S glasnik br. 128/14).

K3 je HoBenupan kpajem 2016. Kajja Cy ycBOjeHe U3MeHe U TOIIyHe KOjuMa je MHKPU-
MMHICAHO ¥ CeflaM HOBUX KPMBWYHUX Jiefla IpoTuB npuspene. Hosene cy crymmme Ha
npaBHy cHary 01.06.2017, ok cy mojenune ozpenbe y npumenu og 01.03.2018. ropune.
Iaxko je cBojeBpemeno y K3 mocrojama moce6Ha riaBa nog HasusoM Kopymimjcka Kpu-
BIYHA JieJIa, KOPYIIIMja Huje 61/1a M3PUYUTO IOjMOBHO ofpeheHa.

Y oxsupy rmase XXII npegsubena cy KpuBudHa fena OpOTUB IpuBpene u Meby
BUMa KOPYNTMBHA: 3710yHoTpeda I0/10)Kaja OATOBOPHOTr Juia /4i. 227/, 3noynorpe-
6a y Be3u ¢ jaBHOM HabaBKOM /4. 228/, 3n0ynorpeba y IOCTYIIKy IpuBaTH3anuje /4.
228.a/, llpumame murta y obasmpamy NpuBpesHe AematHocTn /wi. 230/, [laBame Mura
y obapmpamy mpuspenHe memaTHocTu /41 231/, IlpoyspoxoBame credaja /um. 232/,
ITpoyspoxkaBame maKHOT cTevaja /41 232.a/ u [Ipamwe HoBUA /1. 245/. Y rmaBu XXXIII
npensubeHa cy KpyBUYHA e/la IPOTHUB CIIy>KOeHe Iy>KHOCTH, JOK Cy KOPYITUBHA: 3710~
ymorpeba cryx6eHor monoxaja /wi. 359/, TprosuHa yruiajem /4. 366/, [IpuMare Muta
[an. 367/, laBamwe muta /un. 368/. 'y npyrum rmasama K3 nma KOpynTUBHUX Jiefla Kao
mro cy JlaBame 1 IIpMMambe MUTA y Be3U ca IyacameM /4. 156/, IloBpena mpasa mpu
3alrolUbaBamy U 32 BpeMe He3aroCTIeHOCTH /Wl 164/.

K3 Ha pemaTuBHO KOXepeHTaH Ha4MH MHKPUMIHMIIE KOPYNITHBHA Jena, MehyTum,
Ba/basio 6U MHKPUMUHMCATY U IPUMAhe U JaBame MUTA Y TOCTYTIKY CTedaja, Te laBambe
MMTa 32 TprosuHy yrunajeM (Bozi¢, Nikac, 2017, str. 359-380).
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3KII je yBeo KOHIIENT TY>KU/IAuKe UCTpare, Te NPeABUJE0 NOKa3HE Pajiibe Y Mpo-
Lecyrpamy OCYyMIbMIEHNX 3a KOPYILM)y. Y CYICKOj IPAKCU 3aCTyIUbEHE Cy IIpecyfie Ha
OCHOBY IIpU3Haa 11 cropadyMa usMeby crpaHaka (Ty>KMTalITBO-ONTYXEHN), KOjuMa ce
vemrhe kopucre uMyhHMj1 1 jaBHe TMYHOCTH.

30HIOOCOKTK, y npumenn op 01.03.2018. ropmue, mpensupeo je ITocebna
ofie/berba Bunux jaBHMUX Ty)XmTamTasa 3a 60pOy IpoTuB KopyIuuje. My/ITrareHImjcKu
HPUCTYI U capajiiba JP>KaBHUX OpraHa 3a 60pOy IPOTUB KOPYILMje OYUTYjy ce Kpo3
yBoDeme T3B. yapHux rpyma u 6e36efHOCHIX IpoBepa muia /1. 21-26/.

3aKoH 0 areHuuju 3a 60p6y IPOTUB KOPYIILje AeUHNUIIIe KOPYIILI)Y KAO ,OBHOC KOji
Ce 3aCHIBA 37I0YTIOTPe6OM CITy»KOEHOT, OffHOCHO APYILLITBEHOT [O/I0XKaja VI Y TULIaja, Y jaBHOM
VIV IIPUBATHOM CEKTOPY, Y LW/bY CTULIARba INYHe KOPUCTH 1iu Kopuctu 3a gpyrora“ (¢l. 2).
3aKoH 0 3alTUTK Y30ymNBaya iepunimile y30ymlBatbe Kao ,,OTKpyBambe nHpopMarje o
KpIIebY IIPOMIICA Y JbY[ICKIX IIPaBa, BPIIEHY jaBHOT OB/IalIherba IIPOTUBHO CBPCH 360T Koje
je TIOBepeHO, OITACHOCTM T10 XKMBOT, jaABHO 3[ipaB/be, 0e30€eHOCT, )KMBOTHY CPEAMHY U pajyu
CIIpeyaBama IITeTe BEMUKIX pa3Mepa, mrutehn y36ymusade u wuxos unrerpuret’ (¢l 2.
st.1). YcBojena je Haumonanta crpareruja 3a 60p6y mpoTtus kopymiuje 3a mepuox og 2013. fo
2018. ropuse (SL glasnik br. 57/13) n AKUMOHY IIaH 3a BE3UHO CIIPOBOhetbe.

5. Pesynratu

5.1. VictpaxkuBame CTama i KpeTama KOPYITUBHUX
KPUMBMYHUX Jiefia y XpBaTCKOj

Taberna Op. 1{omHOCHK ce Ha IpujaBe, onTyX0e ¥ OCyJie 3a JOMUHAHTHMja KOPYIITUB-

Ha KpMBHYHa flefia mHKpyMuHucana K3 PX.

Ha nmpBom Mecty, npema 6pojy mpujaBa, ONTYXOM 1 OCyfa, JATeKo UCIpef CBUX
OCTA/IMX UCTPAXKEHNX KPUBUYHIIX [lefia KOja ce OJHOCe Ha KOPYILujy, jecT 31oymopabda
IOJIO>Kaja 11 OBJIAacTH ca 1222 mpujase, 175 ontyx6m u cBera 88 ocyma. OpMax MOXeMO Aa
YOUMMO IIOCTOjarbe BeMKe ocLyIanuje usMehy 6poja npujaB/beHIX, Y OGHOCY Ha OITY-
xKeHe 1 ocybere. Op ykynHor 6poja mpujas/beHNX, cBera je 14,32% onTy>keHo, OHOCHO
7,20% ocybeno.

Ha ppyrom mecty je kpuBmuHO fieno JlaBame Mura ca 58 npujaBbeHnux, 37 ONTy-
eHux n 35 ocyhennx oco6a. Vako Ha pyromM MecTy, OBO KPUBIYHO J€/I0 MMa OCETHO
Mambu 6poj HpHjaBbeHNX 0coba y OHOCY Ha KPUBIYHO fie/io 3710yHopaba Mooxaja i
opyactu. Of yKynHor 6poja IIp1jaB/beHNUX, ONTYXKEHO je 64,79% miua, ToK je gak 60,34%
ocybeno.

Tpehe mecTo 3aysuma kpyuBu4HO feno IIpame HoBLA ca 38 mpujaBa 1 cBera 8 om-
TY>X€HIX 1 ICTO TOJIMKO OCybeHI/IX anmoa. IToctoTHO I71IefaHo, of YKYITHO HpMjaB]I)eHI/IX
JIMIa, OIITYXEeHO je ¥ ocyheHo cBera 21,05% mpujaB/beHNUX.

Ha geTBpTOM MecTy je kpuBn4HO fieno [Ipnmame muta ca 35 npujasa, 24 onryx6e
u 14 ocyna. Y omHOCY Ha yKyIaH 6poj IpujaB/beHNX, ONITYXEHO je 68,57%, oK je 40%
ocybeno.

JlaBame MITa y TOCIIOfAPCKOM [IOCIOBaY 11 370y1I0paba y HOCTYIIKY jaBHe HabaBe
He Oe/e)ke HUjelHY IIPYjaBy HUTHU MjefiHY OTYXOY 1 ocyny. Pasior Tome MoxxeMo Hahu y
YMILEHNIIY HOBMX MHKPVYMMHAIMja y Ka3HEHOM 3aKOHOJaBCTBY XPBaTCKe.
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5.2. VcTpaxkuBame CTamba
U KpeTama KOPYITUBHIX KPUBIUYHUX Aena y Cpouju

OffHOCH ce Ha 6pojIaHoO CTambe IpujaBa, OITYXXOM 1 OCyfia 3a yuecTanuja
KOPYITHBHA KpuBM4Ha fiena y Cpouju y 2016. ToguHu.

Ha mpBom Mecty y 2016. rogusm 1o 6pojy npujasa (1349), ontysx6u (404) un ocy-
ma (158) je xpuBu4HO feno 3noymorpeba cayxbeHor monoxkaja. Ox ykymHor 6poja
IIpUjaB/beHIX Y HaBeIeHOj TOJVHY, OLTY>KeHO je 29,95% mmiia, oK ux je ocyhero 11,71%,
IITO TIPECTaB/ba PEIATUBHO Majy 6POj y OZHOCY Ha IpHjaB/beHe. YIopenuMo mu 6poj
IpujaBa 3a 0BO KpuBu4HO feno y Cpbuju y ogHoCcy Ha XpBaTCcKy, Ba/ba HAIIOMEHYTH A2
je, ypkoc ckopo aymno sehem 6pojy cranoBHuka Cpbuje o XpBaTcke, 6pojuaHo cTame
IpyjaBa peIaTBHO CIMYHO.

3noymnorpeba 1monoxaja OArOBOPHOT JIMI[A HA APYTOM je MeCTy IpeMa 6pojy mpujaBa
(684), ontyxba (538) n ocynma (274). On ykymHOr 6poja IpKjaB/beHUX, OHTYXKEHO je
78,65% Te ocyhero 40,06%. Moxxe fja ce IPUMETH [ja je 32 OBO KPMBUYHO JI€/I0 TIOAUTHY T
BeoMa Be/IMKY 6P0j ONTY>KHMI[A Y ONHOCY Ha IIOfIHeTe IIpyjaBe, LITO HiLje CIy4aj KOf, PY-
I'VMX KOPYOTUBHMX KPMBMYHUX JI€JIa.

HMako Ha Tpehem MecTy, oceTHO Mamy 6poj mpujasa (69), ontyx6u (77) u ocyna
(54) 6enexxn KkpuBm4dHO Aeno IIpumare Muta. VcTo Tako, 1 0BO KOPYITUBHO A0 MMa
BeoMa BIUCOKY CTOIy ONTYXKeHUX 1 ocyheHMx /mija y ogHOCY Ha 6poj IpujaB/beHUX Y
JCTPA’KEHOj TONVIHMA.

Baspa CKpeHyTHU Iy Ha TO [a YIPKOC YMEEHUIM LITO je 370ymnoTpeba y Besu
ca jaBHOM Ha0aBKOM HOBO KPMBWYHO JI€/I0, Ma PElTaTBHO MHOTO HMOJHETUX HpHjaBa,
OITY>XOU U OCyfa.

Tpeba ckpeHyTH XKIbY HA TO [ je Y IUTakby UCTPAXKIBatbe Koje 00yXBaTa peaTus-
HO KpaTaK BPeMeHCKM MHTepBasI 300T 4eCTX HOBe/la KPMBUYHOT 3aKoHOfaBCcTBa Cpbouje
u XpBarcke KOjuMa Cy MHKpPYMICaHa HOBA KOPYITUBHA KPMBUYHA Je/Ia, T1a HUje OuIo
Moryhe fgaTu nperusHuje oaroBope Ha mocrojehe crame Kpo3 Ty BpeMEHCKI TIePHO,.

5.3. OcBpPT Ha UCTPA)KEHO CTame KOpyniuje

AJlekBaTHa JIETVIC/IaTMBHA OCHOBA je HEOIIXOJHA IIPETIIOCTaBKa 3a paj onaurheHnx
opraHa 3a cysbujame kopynuuje. OCHOBHU cyOjekTu 60pbe IpOTUB KOpyHLMje Cy
CHenyjaM3oBaHy IOMMUVCKMA M IPaBOCYgHM opranu. Y XpBarckoj je To Ypen 3a
cysbujame opranmsypasor kpuMmuHaanreta u kopymnuuje (YCKOK) non nurepeniujom
IpxasHor opsjerHumTBa (¢l. 21. Zakon o USKOK-u). ¥ Cp6uju HajBakHUja OpraHu-
sanuja je Cinyx6a 3a 6op6y npotus opranusosanor kpumunana (CBIIOK) y cacraBy
MVII PC, xoja gupektHO capabyje ca Ty>xunamrsom. [IpymikoM nokasuBamwa KOpymuuje
KOPJNICTe Ce pacHoNOXIBe TOKasHe paime npensubere oppenbdama nanuonanaux 3KII.
PasBojy mobpe Ipakce y pajly HallIOHA/JIHUX OpraHa U CIyXOeHUKa 3a IIPUMEHY 3aKO-
Ha JIONIPMHOCEe CMepHMIle U Ipenopyke 3a pan yrBphene y YH Bopuuy 3a tyxxuone u
UCTPXUTE/be Y MPUMEHN HpakTudHux aHtukopynuujckrux mepa (UN Handbook on
Practical anti-corruption measures for prosecutors and investigators, 2004).

Ba>kHO je MCTaKHYTU KaKO KpMBMYHA Jiena 37I0ynoTpeba clIyKOeHor IoIoXKaja il
359. K3 PC u 3noynopaba monoxaja u opmactu wi. 291. K3 PX, Genexxe peaTBHO BelIuK
6poj IpujaB/beHNX JINIIA, JOK je 6poj ocyheHNX 1M3pasuTo HU3aK.

5 HocrynHo Ha: https://www.unodc.org/pdf/crime/corruption/Handbook.pdf (01.09.2018).
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ITocroju mpemopyka fia ce KPUBUYHO [0 ,3/I0yIOTpeda CIyXOeHOT Iooxaja’
IeKpUMUHAIN3Yje 360r Tora MmTo 06yXBaTa UIMPOK AMjAlla30H PALIU KOje Ce MOTY IIOf-
BECTU IIOJ], HaBe[eHY MHKPUMIHALN]Y KPUBUYIHOT JIe/Ia, TAKO [A IIOCTaje BP/IO IOrOgHO
T/I0 32 TY>KM/Ia4Ke MajiBep3auuje. bBUTHo je HamoMenyTu na EBpoIricka yHuja TaKBO KpH-
BIYHO JIEJIO He MTO3Haje.

Hoso xpuBm4HO fieno 37m0ynoTpeba 1momoxkaja OfTOBOPHOT NNIfA, KOje Craja IO
Tpylly KpMBMYHMX Jie/la IIPOTUB IIPUBPeJie, PEaTUBHO je IpenmsHuje oppebheno, mro
ce ornefia y 6pojuaHoM cramwy usMeby npujasbeHnx u ocybeHux nmia, Iie je mocToTak
ocyhennx ocerno Behu, anu UCTO Tako M y UMIbEHUIIN Ja M3BPLINIIAL, OBOT KPMBUYHOT
Jiea MOXKe OMTH jefIIIHO OATOBOPHO JIIIE.

Koy HajsHavyajHMX KpUBMYHMX Jie/la IIpMMamba U laBaka MUTA, KOja CTIOBE Kao CHU-
HOHUM KOPYITMBHMX pajiibi, 3a0e/lekeH je M3PasUTO MajeH CBeyKylaH 0poj, Kako
IpyjaBa, TAKo ¥ ocyza. Pasmor Tome Hamasmumo y cTpaxy /bysu (Y IpBOM pefy 3all0CTIeHnX
KOjJ Cy AMPEKTHO M3/0KeH! MHPOPMaljaMa O yIMbeH!M KOPYIITUBHUM PajibaMa) o
IpMjaB/byBatby KOPYITUBHUX aKTMBHOCTM IIpUMaba 1 JaBaba MUTa 300r 60jasHM Of
ry0MTKa [I0C/Ia, OffMasfie Y APYLITBY, a/lii U MOTYhNX IIpeTs) 3a COLICTBEHM XKUBOT M XKMI-
BOT IOPOANIIE.

JInua Koja y4ecTByjy Kao aKTepy KOPYITUBHUX KPUBUYHUX JI€/IA, IPEBACXOLHO OHA
KOja ce U3/I0XKe IIpUMakby MITA, Ha/lla3e CBOje OIpaB/latbe y Ma/IiM IIaTaMa Y Jp>KaBHOM
amapary, I1a IpYM/beH) MUTO CXBaTajy Kao HaJJOKHaJy Koja 611 Tpebaio fa UM IpuIajia
fia ¥X fip)kaBa Harpabyje cXojHO BIX0BOM 00pa3oBalby 1 paJTHOM MeCTY.

Bop6a npoTus Kopymije Mopa OUTI CTaTHM JPYLITBEHU 3aJaTak, a He Jieo IIOBpe-
MeHMX (IOJIMTHYKNX) KaMIlama y 3ajegHuny. HyxxHo je mohm op eTnosnonike ayumeHsuje
oBor Ipo6ieMa, Te paiiTy Ha OTKJIambalby Y3pOKa 1 yCI0Ba KOji JOIPUHOCE KOPYIILIVjI,
oceGHO Kafja ce pafy O BUCOKO MO3UIIMOHMPAHNUM JIUIMMA Y APYLITBEHO] XUjepapxuju
(Vukovi¢, 2001, str. 3-18). KpyMuHaIMCTIYKY aCIIeKT 3aXTeBa CTA/IHO IPOyYaBame HOBUX
[0jaBHUX OO/IMKA 1 HAYMHA M3BPIIeha KOPYITUBHIX KPUBIYHUX Jefa (modus operandi).

Crpareruja 6op6e IpoTHB KOpyIIMje 00yXBaTa: a) epery/alujy eKOHOMCKOT XKMI-
BOTa, 6) peopMy PaBOCYIHOT CHCTeMa, B) peopMy PUCKaTHOT CUCTeMa I T) TOTpeby
CTBapama He3aBMCHUX aHTUKOPYIIMjcKuX MHCTUTYnHMja (Begovi¢ B, Mijatovi¢ B, 2001,
str. 167-214).

Jo mpouBaTa Kopymniuje y TpaH3ULMjCKMM [p)KaBaMa JIOLUIO je, IIpe CBera, 300T
HEIIOCTOjatba aJieKBaTHOT 3aKOHCKOT OfITOBOPA KOjy IIpaTy HOBe IOjaBHe OO/IMKe KO-
pymuuuje, HemsrpaheHnx MexaHusaMma ApyLITBEHe KOTPO/IEe M 3alUTUTE, Te HENOCTAT-
Ka IpoQeCcHoHaHUX U eAyKOBaHUX Kafposa. Haj6osy mpumep je mpusarusaiuja
HeKaJaIllbJX APYLIITBEHNX (Jp)KaBHUX) IPUBPENHNX CyOjeKara, Ife Cy MOMEHYTH He-
[OCTaLlM 37I0YIOTPeO/beHN pajii OCTBaperba eHOPMHE MMOBMHCKE KOPUCTH, IIPY deMy
IOCTOjY CYMIba 1a je Y HEKUM CTydajeBrMa G110 U IPOTUBIIPABHOCTI, IITO je IPEeAMeT
ucrpara. Tako cy y XpBaTcKoj I03HaTH CTy4YajeB) KOPYTIL|je M CyMIbMBUX TPUBATU3ALIMja
y IIeTPOXeMMjCKOM KOMIUIEKCY M je[iHOj BelmKoj Oaniy y 3arpe6y, nok cy y Cpouju mo-
3HaTe 24 CIIOpHe IpuBaTHU3alyje Koje Cy jOIl YBEK ITpeAMeT IaXKie IPaBOCY/JHUX OpraHa
U YMjU CE MCXOJ jOII He Hasupe.

IIpxaBe PerynoHa cBake rofuse 06jaB/byjy IofaTake 0 MHAEKCMPAHOCTH IepLelje
KOPYIIIHje, Kao U Haj3acTyIUbeHMje KOPYIITHBHE pajiibe [0 00/acTuMa >kuBoTa u paga (Vian,
2007, str. 88). Y cBakoM ciy4ajy, Ba/ba GUTH OIpe3aH jep UCTPaKMBarba CTaBOBa rpabaa o
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PALIMPEHOCTH KOPYIILje Y 3ajeHULIM HICY Y IIOTIIYHOCTH TI0y3aaHa, C 0031pOM Ha TO Ja
ce pajy o CTaBOBMMA I BubermuMa mojeauuux ucrmuranuka (Vukovié, 2004, str. 120).

6. 3aK/byuHa paMaTpama y3 npepore de lege ferenda

Kopymimja je rmo6anuu mpobmeM MehyHaponHe 3ajefHiuLie Koju MOfjefHAKO mmoraha
pasBuUjeHe 3eMIbe, OHe Y PasBOjy, TPaH3UIUju 1 HepasBujeHe. Kao 061K KpyMIHaMIUTETa
II03HATA je Off JABHMHA ¥ YCIIEIIHO je Oflo/iIa CBUM [IPYIITBEHUM IIpoMeHaMa. fbenn
H0jaBHM 06/MIV MOAM(UKOBAIN Cy Ce U TIPUIATOVUIN CBUM APYLITBEHUM YC/IOBMMA U
IpxaBHUM cucteMuMa. Kopyniuja Ha nofjenHak HaumH moraba jaBHM M IPUBATHU CeK-
TOp, T€ IPeTH fIa ypyIIM TeMe/bHM PYIITBEHN NOpPefjaK 1 CBe mherose BpefHocTy. Ha-
KaJIOCT, Y JaHAIIK-€ BpEMe OHa je II0CTajla Ha4MH JKMBOTA.

Parun cykobu Ha moapyyjy ex COPJ mompuHeny €y pasBojy HajTe>XMX I10jaBHUX
o6mmKa KpuMuHaauTera Meby KojuMa cy oce6HO OIacHM CBY BUIOBU OPraHM30BAHOT
KpMMMHaINTeTa, YKBYYyjyhn m xopynumjy. HoBoHacTame camMocranHe M He3aBUCHE
IpXKaBe Cycpere Cy ce MpobreMoM KOpYyIIuje Koja je IoCTala IPBOPaspefHo MUTambe,
jep ¢y moBeieHM y IINTalbe CBY PePOPMCKY IIPOLIeCH U USTPafiiba TeMOKPATCKOT APYIIT-
Ba. Kopymniuja je nsHyTpa Hamajjaza TeK yCIOCTaB/beHe IIPaBHE MHCTUTYIMOHATHE Me-
XaHM3Me Y HOBOHACTA/INM Jip>KaBaMa, MeDy kojuMa ce Hanase 1 XpBatcka 1 Cpouja.

JIpyuiTBeHa peakijja Ha raJaomypajyhy kopymuujy y cBuM o6mactuMa ApyIITBEeHOT
)nBoTa y XpBarckoj, Cpbuju 1 octanum fpxaBama wianniama ex COPJ 6una je mpema Mo-
ieny pasBMjEHNX ApKaBa CBeTa. Y TOM CMUICITY IPBO Cy YCBOjEHM afleKBaTHM HALMOHATHI
IPOIIMCH IO Y30y Ha peleBaHTHe Mel)yHapoyiHe M3BOpe, a IIOTOM je 3aIioueTa M3rpajiba NH-
CTUTYLIMOHAIHUX MeXaHM3aMa I CIIel/ja/lM30BaHIX OpraHa 3a 60p6Oy IPOTUB KOPYIIIyje.

XpBaTcKa je y HeLITO IIOBO/bHIjEM ITONOXKajy jep je Beh 5 rogmua wrannna EY, mok je
Cpb6uja y HOCTyIIKy alMKalyje 3a mpujeM U XapMOHM3allMje HallMIOHTHOT 3aKOHO/IaB-
crBa. AktuBHocTH YCKOK foBerne cy o fo6pux pesynrara y cysbujamy KOpymniuje Koju
CYy IPMKA3aHU Y Pajy, Ha KOjJ HAUMH je II0C/IaTa CHaXKHA IIOPYKa jaBHOCTU. Y TOM CMIUCITY,
uctude ce apepa ,, XMIOKpaT“ y K0joj je ONTY)KeH U MPOLeCyUpaH Belnky 6poj mekapa u
OZITOBOPHMX /u1ia pabpriKe TeKOBa 3a KOPYIITHBHA KPYBUYHA flefa. Y IM/bY OOOJBIIakba
pesy/nTaTa y OTKpUBamby KOpYIIMje 6110 61 HYXXHO JOHETM 3aKOH O 3BU3JauMMa y
XpBarckoj, kao uIto je To yunnmia Cpbuja ycajareM 3akoHa 0 y30ymuBadnma.

Y Cpbujn je HelaBHO 3aKOHOM YCIIOCTAaB/bEHU HOBU Mofen 60pbe IPOTHUB KO-
PYIILMje U CTOTa je PaHO JaBaTH OIlleHe O MOYETHUM pe3ynTaTuMma. Y by eQUKacHUje
6op6e poTHB KOpyIIIMje HeonxofHo je fa Cpbuja mpuMeHHM IpernopyKe opraHusanuje
GRECO o6jaspene y nsBerutajy 3a 2017. roguny. Ilpernopyke moce6Ho ykasyjy Ha Imo-
Tpeby jauara He3aBMCHOCTM 1 CAMOCTA/THOCTU TY>XXWJIAIITaBa U CY[0Ba, M300p KafjpoBa
10 npodeCMOHaTHUM CTaHAAPAUMA U AeTonnT13anujy mpasocyba. Mcro taxo, 6mmo 6u
LIe/TMCXOHO Jla celMjany3obaHa nomuuujcka jenuanuna CBIIOK nocrane cactaBHM fieo
CnenujanHor Ty>KIIalITBa, Kao LITO je To y XpBaTCKOj ¥ NojefMHMUM YiaHuama EY.
KoHnsucrenTHa 60p6a IpoTUB KOPYIIyje MOXe JOIPUHeTH Bpahawy noBepema rpahana
y Ap>KaBy U IeHe OpraHe Ha HAauMH fja Ce IIPUjaB/byjy ¥ HajMamby OOMUIIM KOPYITUBHUX
pammi. PerpecuBHe Mepe Tpe6a KOMOMHOBATH C MPEBEHTUBHMUM Kao LITO Cy TPaHCIa-
PEHTHOCT y pafly, YKujlalbeé MOHOIIO/NA, TPXKMIIHA KOHKYpeHIIMja, He3aBMCHOCT Mefuja,
penaKcanyja npaBHUX MPOLefypa, KOHTPO/IAa TOKOBA HOBYAHMX U IPYTUX TPaHCaKIuja.
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Abstract: Today corruption is a global issue and one of the greatest threats to the
democratic state order and the rule of law. The paper points to the criminological and legal
aspects of corruption in Croatia and Serbia as countries that have somewhat completed the
transition process, society reform and harmonization of legislation with relevant interna-
tional documents. Provided are the most significant international and national legislative
sources that are important for the suppression of corruption, as well as the mechanisms
for monitoring the presence of corruption in these countries. A study of the state and
movements of corrupt criminal offenses committed in Croatia and Serbia was conducted
and their comparative representation was given. Distinctions in the incrimination of
corruptive offenses in these countries were pointed out, which are, among other things,
the result of the absence of a single international definition of corruption. Concluding
considerations include the de lege ferenda proposals with the aim of more effective
combating of corruption in the public as well as in the private sector.

Keywords: corruption, corrupt criminal offenses, transition, Croatia, Serbia.

1. Introduction

Corruption is a negative social phenomenon known from the earliest days of human
civilization, which has successfully survived all the revolutions and evolved to almost
a normal category in human society. It is a phenomenon that today has new and more
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dangerous forms and which seriously threatens to undermine all the effects of human
civilization and diminish the achievements of the contemporary world. As a global social
phenomenon, it represents a serious threat to the legal and democratic state, because
it undermines the fundamental values of the community and universal standards. In
the same way, it equally threatens the underdeveloped, developing countries, those in
transition and the most developed countries of the world.

After the collapse of the Socialist bloc, former member state went through democratic
changes, social reforms and economic transition. Due to the weakness of legal solutions and
the lack of institutional mechanisms, there has been a general increase in crime, especially
the most severe forms of crime, such as property teft and organized crime. An inescapable
companion of the process was corruption, which in the conditions of transition and
transfer of state to private ownership has progressed rapidly, jeopardizing social changes
and the established fragile democratic institutions. In some of them, corruption has even
become a normal occurrence and part of the system, while the citizens have experienced it
as a regular occurrence that has entered into all the layers of society. Fortunately, some of
these countries have in the meantime almost completed the transition process and social
reforms, have caught up with the developed world and have even become members of the
EU. However, corruption remains a very present phenomenon in a society and will never
be completely eradicated.

The wave of social reform in the same way swept the countries of the Western Balkans,
especially the ex YU. After the war in ex YU, former republics became independent states
and faced numerous problems in the functioning of state organization, economy and
other areas. Good initial results were seriously jeopardized by corruption that affected
all areas of social life. Particularly dangerous is the corruption present in the public and
private sector as any form of abuse of power for the purpose of personal or collective
gain. Corruption directly affects citizens’ trust in public services (state) and emphasizes
social differences between people, particularly from the property aspect. The problem is
even more complicated by the fact that sometimes there is a lack of political will to more
seriously treat and suppress corruption, due to the lack of well-functioning mechanisms
and educated personnel from judicial and security services. For these and other reasons,
the process of proving corrupt criminal offenses is very difficult, while anti-corruption
operations have campaign elements and strong political connotations.

Republic of Croatia and Republic of Serbia also faced corruption and related
problems, to which they reacted in the same way as other countries. Croatia was in a
better position because it had previously submitted an application for EU membership
and implemented the necessary reforms in certain areas, particularly in the area of justice,
security, foreign policy and harmonization of national legislation. After that, in mid
2013, Croatia was admitted to full EU membership. Serbia has applied for membership
later on and is currently in the process of negotiating and harmonizing legislation with
EU regulations. In accordance with Chapters 23 and 24 relating to justice, freedom and
security, a significant part of the activities is concerned with the suppression of corruption
in the Member States and the accession candidate countries. In the context of the topic,
good initial results in the fight against corruption in the territory of Croatia and Serbia
are important, which is of particular importance for further affirmation of the rule of law,
deepening citizens’ trust and strengthening the reputation of the state and its bodies.
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The purpose of this research is to analyze the current legal solutions for the suppres-
sion of corruption in the normative and judicial practice, with the aim of reaching certain
de lege lata conclusions and de lege ferenda proposals.

2. Initial hypotheses and methods

The paper deals with the following initial hypotheses: (1) corruption is the global social
phenomenon that exists in human society since the earliest days of human civilization; (2)
corruption is particularly present in transition countries and underdeveloped countries
due to the lack of valid legal solutions and unstructured institutional mechanisms for
its suppression; (3) the reform of society, the public and private sector is a precondition
for a successful fight against corruption and other most serious forms of crime; (4)
adoption of relevant international legal documents, adoption of national regulations and
harmonization with EU law are necessary prerequisites for building a normative-legal
basis for a successful fight against corruption; (5) multi-agency approach and international
criminal-law cooperation are significant mechanisms in the fight against corruption.

The paper primarily used legal methods - normative (legal) and comparative legal,
together with sociological basis for a better understanding of environmental factors, a
deeper insight into the legislation in this area and comprehensive analyses of the situation
and trends of corruption in the societies of Republic of Croatia and Republic of Serbia.
The comparative method was used to investigate and compare criminal law solutions
in the suppression of corrupt criminal offenses of these countries, which allowed us to
carry out a comparative evaluation. The content analysis was used to examine domestic
and foreign scientific literature dealing with the suppression of corruption, as well as the
relevant provisions of criminal material and procedural law. Other scientific methods
have also been used in this paper, such as induction, synthesis and others.

3. Discussion: Criminological Dimensions of Corruption

3.1. The concept and elements of corruption

a) Semantically corruption has its origin in the Latin word corruptio, which in trans-
lation means corruption, perversion, disgrace; bribing, (Vujaklija, 1980, p. 472). Corrup-
tionist is a person who practices corruption and in translation means a corrupt or a person
who receives a bribe.

Corruption was known from the earliest days of human civilization since the ancient
Greece, ancient Rome and ancient Egypt. The well-known Roman leader Caesar went to
Galia not only to fight against the barbarians but also to provide for state and military
funding with benefits, receiving gifts, plundering and bribing. The Turkish Sultans likewise
acted to allow the Sharia judges to receive gifts, which accordingly made the verdicts.
(Aras, 2007, p.25-27).

As one of the major sources of corruption, Aristotle criticized the established system
of ephorics (civil servants with judicial and executive powers) stating that “the greatest
crimes have not been committed to obtain the necessity but the superfluous” (Aristotle,
1960, p.1270). A critical view of corruption find further in the works of the most renowned
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Renaissance philosophers such as Dante, Machiavelli and Montesquieu, and prominent
English philosophers T. Morea and F. Bacon. The most famous critic on the American
continent was a well-known American humanist and ex-President T. Jefferson, who
believes that corruption is a systemic creation and states: “Human nature is the same on all
sides of the Atlantic, and it will be affected by the same causes. We have to fight corruption
and tyranny before they happen. It’s better to keep the wolf out of the fence than to believe
it will not use its teeth and jaws when it comes in” (Teofilovi¢, 2007, p.11-15).

After the Second World War, there is the abandonment of the ruling system of
protection (England), spoils system (USA) and electoral nepotism (France). Promoted
is the necessity of establishing a system of professional administration, without political
voluntarism, choice of professional staff in the public service, impartial work, respect for
the law and professional standards (Aras, 2007).

b) The concept and elements of corruption have not been uniquely defined in
doctrine and practice. At the national level dominate the terms defined in accordance
with criminal legislation are, while internationally dominate the views of specialized
international organizations. The doctrine refers to a broader division into moral, legalistic,
sociological and other definitions (Nikac¢, 2015, p.32-38).

According to the sociological concept of corruption, acts that violate moral and legal
norms relate to the concept of general good and public interest (Derencinovi¢, 2001, p.36-
38). The sociological understanding of corruption linked to the concept of government in
general (Suvakovi¢, 2011), while corrupt behavior includes any behavior in which “people
are abusing their position to gain easy money” (Gredelj, 2007, p. 260). The legalistic view
is based on ancient laws such as the Hammurabi Code and the Roman Law (Table 12)
(Derencinovi¢, 2001, p.130-134) and in the foreground puts the violations of legal norms.
The mixed (legal-sociological) concept equally respects the social and legal elements of
corruption (Milutinovi¢, 1990, p.34).

The contemporary moment corresponds to the standpoint of the World Bank which,
under corruption, implies abuse of public position in order to achieve private benefit
(Teofilovi¢, 2007, p.23). In practice, there is often a neglect of corruption in the private
sector, primarily due to the size of the public sector and the fact that there are concentrated
organs of government as the main source of corruption (Bozi¢, 2016, p.829-846). The most
important international non-governmental organization for the fight against corruption,
Transparency International defines corruption in a similar way as abuse of power for private
gain (Nikac, 2009, p.408-421).

Corruption includes any action involving soliciting, offering, giving or receiving, di-
rectly or indirectly, bribes or any other unauthorized benefits as well as the possibility of
obtaining such benefits. (art.2. Civil Law Convention on Corruption CoE, 1999, ETS 174).

The most important elements of corruption are: public powers (in the public or pri-
vate sector), abuse of authority and unlawful property gain (for themselves or others),
(Poup, 2004, p. 3).

3.2. Dimensions of corruption: manifestation forms, etiology, victimology

a) Manifastation forms (phenomenology) of corruption are different, while in prac-
tice prevalent are the following types of corruption: individual, systemic, intermediate,
competitive, active, passive and other forms such as: institutional and idiosyncratic, con-
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ventional and indirect, street, contractual and political, transactional, extortion and in-
vesting, nepotistical and autogenic, (Derencinovié, 2000, p. 130-134).

According to the areas of manifestation, the most dangerous corruption is taking place
in the public sector, where political and administrative corruption is dominated by the level
of government and the level of decision-making (Bozi¢ V, Kesi¢ T, 2016, p.455-483).

Political corruption represented among high-profile and especially dangerous persons
because these people have political power in society (grand corruption). It should be noted
that “not only the members of the ruling coalition participate in the division of the cake
because each party is in a coalition with the other party”, which has led to corrupt relations
(Suvakovi¢, 2009, p. 663-682). It is undisputed that the ‘party state’ is an “important ele-
ment in the emergence and development of systemic corruption” (Suvakovi¢, 2014). Even
in the days of the Kingdom of SCS, corruptive actions were not used only by ministers,
high state officials and national delegates, but “the state itself appears as a bribe taker in
relation to foreign officials” (Suvakovi¢, 2011, p.65).

Petty corruption refers to responsible persons employed in public administration who
decide on the rights of natural persons (citizens) and legal entities (Budak, 2006, p.67-98).

According to the mode of execution, the most important forms of corruption are:
bribery (offering or giving a bribe to an official or responsible person to do something that
they should not do); embezzlement (embezzlement or theft of the entrusted funds); conflict
of interest (private interest of officials influences or may affect impartiality in performing
public duties), (art.2.p.2. Law on the Prevention of Conflict of Interest, Official Gazette of
the Republic of Croatia No. 26/11, 12/12, 124/12, 48/13, 57/15); bias (when a person gets
a job regardless of ability); nepotism (when a job is gained by a family member or a close
relative) and extortion (unlawful pressure in the form of threat or intimidation to force the
person to commit something unlawful).*

b) Causes and conditions (etiology) of corruption can generally be divided into in-
ternal (endogenous) and external (exogenous), while in doctrine there are other divisions
(Ignjatovi¢, 2015). Internal factors of corruption concern the personalities of perpetrators
and are viewed in the context of the relationship to the act (motives, excitement, personal-
ity character, inclination and habits). The external factors of corruption are mostly ambi-
ent and by their nature political, social, institutional, legal and economic.

The political causes of corruption derive from the weaknesses of the socio-political
system and the state organization. They are especially pronounced in underdeveloped
and transitional countries that have not yet built up the legal system and anti-corruption
mechanisms. This group includes political corruption and lack of political will to combat
corruption, non-transparent functioning and financing of political parties, the establish-
ment of informal centers of power and the interconnection of political powers and orga-
nized crime.

The economic causes of corruption are dominant, both in developed countries and
in underdeveloped countries and in transition. The most important causes are poverty,

4 Antikorupcija: Ministarstvo pravosuda Republike Hrvatske, https://pravosudje.gov.hr/istaknute-
teme/antikorupcija/6154, accessed 01.02.2018.
More: Zajedno protiv korupcije, http://www.zajednoprotivkorupcije.org/najcesci-oblici-korup-
cije, Republike Hrvatske, https://pravosudje.gov.hr/istaknute-teme/antikorupcija/6154, accessed
01.02.2018.
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unemployment, suspicious privatization in property transformation, monopoly market
positions, corrupt behavior of large transnational companies, non-compliance with mar-
ket laws and state interference in market trends.

The legal causes are closely related to political and economic causes and relate to
the lack of a legal state and the absence of the rule of law. There are inadequate legal
regulations on important areas of social life, the disharmony of the legal system, excessive
normativism, weaknesses in the functioning of legal institutions, unstructured control
function and lack of responsibility, the existence of conflicts of interest and the disputable
competence of state organs (Begovi¢, Mijatovi¢, 2001, p. 129-152).

Institutional causes relate to weaknesses in the functioning of the system institu-
tions in the state organization. In the first place, this is a crisis of the institutions, the
absence and the lack of functioning, as well as the lack of transparency in the work. To
a great extent, there is a discretionary right of the decision-making body to put in place
the legal solutions set out in the positive law of the state. A particularly difficult problem
is the connection between individuals from the state apparatus with organized criminal
groups. Politicalization in the work of the state administration and other authorities is
further highlighted, which affects the reduction of citizens’ trust in the institutions of the
system. In that context, there is the lack of motivation for the work of civil servants and
non-compliance with ethical standards, which directly affects the phenomenon of corrup-
tion, illicit and unprofessional behavior of civil servants. An important institutional cause
of the recent date are public procurements and complex procedures as one of the potential
causes of corruption in the public sector (Bozi¢, Nikac, 2017, p. 925-943).

Among the other causes are the cultural history ones which include customs, tra-
ditions, morals, marriages and family crises, interpersonal relations, religions, changed
system of values and special social conditions (Konstantinovi¢-Vili¢, Nikoli¢-Ristanovi¢,
2003, p. 291-310).

¢) Victimology dimension starts with the victims and the ones that have been dam-
aged by corrupt criminal offenses. These are the legal regulations of the state as protective
objects in criminal legislation that is being violated by corruptive acts, in which way the
trust of citizens in the legal system and the state organs is lost. This dimension often in-
cludes directly injured citizens and legal entities affected by the acts of corruption, so the
damage is higher because it involves actual damage and lost profits.

Corruptive acts seriously damage the reputation of any country in the international
community.

4. Criminal justice framework to combat corruption

4.1. International framework

At the international level, several important documents have been adopted, which
today make up the primary legal framework for combating corruption, under which the
signatory states committed themselves to the incrimination of corrupt criminal offens-
es in national legislations. The most important are: UN Convention against Corruption
(UNCAC, UN Treaty Series, 2003, vol. 2349, 41; Doc. A/58/422), Criminal Law Con-
vention on Corruption (CoE, 1999, ETS 173), Civil Law Convention on Corruption, UN
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Convention against transnational organized crime (UNCATOC, UN Treaty Series, 2000,
vol.2225).

Mechanisms and measures have been set up in these documents that enable more
effective anti-corruption in all areas, multilateral approach and international cooperation
between states. Particularly significant is the regional co-operation of ex YU member
states which, as independent states, have undergone a difficult transition period and were
subjected to acts of corruption in the public and private sectors.

a) UN Convention against Corruption establishes the obligation of the signatory states to
provide for the the implementation of the preventive anti-corruption policies, review of legal
mechanisms and measures to prevent corruption, the provision of independent mechanisms
for the prevention of corruption and the training of staff for the fight against corruption.
Member States are obliged to incriminate in their legislation corruptive criminal offenses
related to: bribery of civil servants and public international organizations, embezzlement,
unlawful appropriation and over-representation of property by a civil servant, trade in in-
fluence, abuse of office, illegal occupation, bribery and immovable property in the private
sector, laundering of the proceeds of criminal offenses, liability of legal persons, punishment
co-perpetrators, facilitators and instigators, and acts of obstruction of justice.

b) Criminal Law Convention on Corruption obligates States Parties to incriminate as a
criminal offense: active and passive bribery of domestic civil servants, bribery of domestic
and foreign officials or bodies, active and passive bribery in the private sector, bribing
officials of international organizations and members of international parliamentary
bodies, bribing judges and clerks of international courts, criminal offenses of trading
in influence, money laundering of assets acquired by offenses related to corruption and
accounting fraud (Art.2-14).

¢) Civil Law Convention on Corruption (Art.4) it establishes the obligation of the signatory
states to provide for compensation in national legislation provided that the defendant has or
has authorized the execution of the act of corruption or has failed to take reasonable steps
to prevent it from occurring. In addition, it is necessary to have damages on the side of the
prosecutor and a causal link between the act of corruption and the damage caused. On the
basis of the Convention, a special group of the Council of Europe against corruption called
GRECO - Group of States against Corruption was formed (Bozi¢, 2015, p.101-150), whose
task is to monitor the application of the Convention in the fight against corruption and to
publish an evaluation report on the state of corruption in the signatory states.

d) UN Convention against Transnational Organized Crime establishes the obligation
of the signatory states to incriminate criminal offenses of corruption in their national
legislation, adopt measures to combat corruption and provide for liability of legal
entities for criminal offenses of corruptive character (Art.8-10). The Convention defines
corruption as any promise, offer or giving undue advantage to a civil servant in order to
act or refrain from acting in the performance of his or her official duties, but also any
claim or acceptance of undue advantage by a civil servant for the purpose of performing
or maintaining in the performance of his official duties. The term civil servants is accepted
in an extensive sense and includes all persons working in public services. As part of the
measure to combat the corruption of civil servants, it is of great importance to provide
for the independence of professional bodies, in order to prevent undue influence on their
work. The Convention contributes to the fight against crime through the harmonization
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of national regulations, the formation of specialized bodies and special investigative meth-
ods for combating crime. (Bozi¢, Nikac, 2016, p. 89-111).

4.2. National framework in Croatia and Serbia

a) Republic of Croatia has harmonized the legal framework with international docu-
ments and EU legislation during the accession process, after which, five years ago, it became
a member of the EU. Legislative framework for suppression corruption include Criminal
Code (CC, OG no.125/11,144/12,56/15, 61/15,101/17), Criminal Procedure Code (CPC,
0OG no.152/08, 76/09,80/11, 121/11,91/12, 143/12, 56/13, 145/13, 152/14, 70/17), Law on
the Prevention of Conflict of Interest in Public Affairs (OG no.26/11, 12/12, 124/12, 48/13,
57/15), Law on USKOK (OG no.76/09, 116/10, 145/10, 57/11, 136/12, 148/13, 70/17),
Law on Prevention of Money Laundering and Financing of Terrorism (OG no.108/17),
Law on Responsibility of Legal Persons for Criminal Offenses (OG no.151/03, 110/07,
45/11, 143/12), Law on witness protection (OG no.163/03, 18/11, 73/17), Law on Freedom
of Information (OG no.25/13, 85/15) and the Law on International Legal Assistance in
Criminal Matters (OG no.178/04).

The provisions of the Criminal Code of RC have aligned the existing criminal offenses
of corruption and new ones have been introduced, as well as stricter penalties. They are not
foreseen in a special chapter if the CC, nor does the law state which offense it specifically
considers corrupt. Enumeration of these acts was not done in law because of their nature,
protective object and methodology of detection. Corrupt criminal offenses are: Bribing
and receiving bribes /art.293-294/, abuse of position and authority /art.291/, money
laundering /art.265/, trading in influence /art.295/, illegal favoritism /art.292/, giving and
receiving bribes in economic business /art.252-253/, bribing for trading in influence /
art.296/, misuse of public procurement procedure /art.254/, receiving and giving bribes in
bankruptcy proceedings/ art.251/, bribing member of parliament /art.339/.

Legal analysis of the criminal offense of Trading in Influence and Bribing for Trading in
Influence is not new in national RC legislation because it existed earlier in the former CCin the
form of the crime of illegal intervention (CC, OG No. 110/97, 129/00, 51/01, 111/03, 105/04,
84/05, 71/06, 110/07, 152/08). Abuse in the public procurement procedure is a new criminal
offense committed in the public procurement procedure when a bid that is submitted is based
on a forbidden agreement between economic entities with a view to accepting a bid by the
customer. Illegal favoring is the new name of the crime and the new criminal offense, noting
that in one form it includes the earlier criminal offense of abuse of public office (art. 338, CC
RC/97). A criminal offense may be committed by an official or a responsible person when, in
agreement with the tenderer, he concludes a contract with the bidder or adjusts the condition
of the procurements in contravention of the conditions for bidding.

The Criminal Procedure Code has introduced novelties in the field of public
prosecutors ‘investigation and procedural-legal mechanisms. By acquitting a conviction
based on the prosecutor’s agreement and the defendant, the defendant pleads guilty in
exchange for a lighter sentence.

Labor Act protects the worker who reports actions that are not in accordance with
the Act from unlawful dismissal (art.153.par.3, OG No0.93/14,127/17).

Civil Servants Act protects against dismissal a worker who reported a criminal act and
a perpetrator for whom there is a reasonable suspicion of corruption (art.14a, OG No. 92/05,
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142/06,77/07,107/07,27/08,34/11,49/11, 150/11, 34/12,49/12,37/13, 38/13,01/15, 138/15,
61/17). In practice, there is a symbolic number of reports for corruption because there is
a great fear of retaliation, so there have been initiatives to adopt a special Whistleblower
Protection Act for the protection them against business and private harassment.

In Croatia, the Strategy for the Suppression of Corruption for the period 2015-2020
(OG No. 26/15) and the Action Plan for 2017 and 2018 with the Strategy (OG No. 60/17)
were adopted.

b) Republic of Serbia has largely harmonized national legal frameworks with
international documents and somewhat with EU legislation because it is in the process of
applying for EU. The legislative framework for combating corruption includes Criminal
Code (CC, OG no. 85/05, 88/05, 107/05, 72/09, 111/09, 121/12, 104/13, 108/14, 94/16),
Criminal Procedure Code (CPC, OG no.72/11, 101/11, 121/11, 121/12, 32/13, 45/13,
55/14), Law on Organization and Competence of State Authorities in Suppressing Orga-
nized Crime, Terrorism and Corruption (ZONDOSOKTK, OG no0.94/16), Law on Pro-
gram for Protection of Participants in Criminal Procedure (OG no.85/05), Law on the
Confiscation of Property Derived From the Criminal Offense (OG no.32/13, 94/16), Law
on the Anti-Corruption Agency (OG no.97/08, 53/10, 66/11, 67/13, 112/13, 8/15) and the
Law on Protection of Whistleblowers (OG no.128/14).

The Criminal Code was rewritten at the end of 2016 when amendments were adopted
that, among other things, incriminate seven new criminal offenses against the economy.
Novels entered into legal force on June 1, 2017 while some other provisions have been
applied since March 1, 2018. Although once in the CC there was a chapter titled Criminal
Offenses of Corruption, corruption was not explicitly defined.

Chapter XXII envisages criminal offenses against the economy, including several
corruptive offenses: Abuse of the Position of a Responsible Person /art.227/, Misuse of
Public Procurement /art.228/, Abuse in the Privatization Process /art.228.a/, Acceptance
of a Bribe in the Execution of Economic Activities /art.230/, Bribing in Execution of
Economic Activities /art.231/, Causing Bankruptcy /art.232/, Causing False Bankruptcy
/art.232.a/ and Money laundering /art.245/. Chapter XXXIII provides criminal offenses
against official duty, including the following important corruptive criminal offense: Abuse
of Official Position /art.359/, Trading in Influence /art.366/, Receipt of Bribes /art.367/,
Giving Bribes /art.368 /. We also add that the Criminal Code has other criminal offenses
that have elements of corrupt acts such as giving and receiving bribes related to voting /
art.156/ and violation of employment rights and during unemployment /art.164/.

CC in a relatively coherent manner incriminates corruptive acts, however, receiving
and giving a bribe in the bankruptcy process as well as giving bribes to trade in influence
should be incriminated (Bozi¢, Nika¢, 2017, p. 359-380).

The Criminal Procedure Code introduced the concept of Prosecution Investigation
and foresee evidentiary actions in prosecuting those suspected in corruption. In court
practice, judgments are based on recognition and agreement between the parties
(prosecution-accused), which are often used by wealthy and public figures.

The Law on Organization and Responsibility of State Authorities in Suppressing
Organized Crime, Terrorism and Corruption, in its implementation since March 1,
2018, has provided for the Special Department of the Higher Public Prosecutor’s Office
for Combating Corruption. Multidisciplinary approach and cooperation of state organs
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for the fight against corruption are manifested through the introduction of so-called task
forces and security checks of individuals (art.21-26).

The Law on the Anti-Corruption Agency defines corruption as a relationship based on
the abuse of official or social status or influence in the public or private sector in order to gain
personal benefit or benefit to another (art.2). The Law on the Protection of Whistleblowers
defines alerting as disclosure of violations of regulations and human rights, the exercise
of public authority contrary to the purpose for which it is entrusted, danger to life, public
health, safety, the environment and to prevent major damage, protecting whistleblowers
and their integrity. (art.2.par.1). The National Anti-Corruption Strategy for 2013-2018
(OG No. 57/13) and the Action Plan for the Implementation of the National Strategy for
Combating Corruption in RS from 2013 to 2018 have also been adopted.’

5. Results

5.1. Investigating the Situation and Movements
of Criminal Offenses of Corruption in Croatia

refers to reports, accusations and convictions for the most dominant
corruption offenses incriminated by the Criminal Code Republic of Croatia.

In the first place, according to the number of reports, accusations and convictions, far
ahead of all other investigated criminal offenses related to corruption, is Abuse of position
and authority with 1222 reports, 175 accusations and 88 convictions. We can immediately
see the existence of a large oscillation between the number of those reported, in relation to
the accused and convicted. Out of the total number of reported, only 14.32% were charged
and 7.20% were convicted.

Second place is the criminal offense of Giving a bribe with 58 reported, 37 accused
and 35 convicted persons. Although in the second place, this crime has a significantly
smaller number of reported persons in relation to the criminal offense of abuse of office
and authority. Out of the total number of reported persons, 64.79% were accused, while
60.34% were convicted.

The third place is the offense of Money Laundering with 38 reported and 8 accused
and the same number of convicted persons. Percentage-wise, of the total number of
reported persons, only 21,05% of those reported were accused and convicted.

In fourth place is the offense of Receiving bribes with 35 reported, 24 accused and
14 convicted. Compared to the total number of reported persons, 68.57% were charged,
while 40% were convicted.

Bribery in Economic Business and Abuse in the Public Procurement Procedure do not
have a single report, accusation or conviction. The reason for this can be found in the fact
of new incriminations in criminal legislation of Republic of Croatia.

5.2. Investigating the Situation and Movements
of Criminal Offenses of Corruption in Serbia

Table No.2| refers to the number of reported, accused and convicted for more frequent
corruption offenses in Republic of Serbia in 2016.

5> Conclusion of the Government of RS 05 no 110-7203/2013, 25.08.2013., Belgrade.
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In the first place in 2016 by the number of reported (1349), accused (404) and
convicted (158) was the criminal offense of Abuse of Official Position. Out of the total
number of persons reported in this year, 29.95% were accused and 11.71% were convicted,
which is a relatively small number compared to those reported. If we compare the number
of reported for this criminal offense in Serbia with respect to Croatia, it should be noted
that, despite almost twice the number of inhabitants of Serbia compared to Croatia, the
numerical status of the application is relatively similar.

Abuse of position and authority is second in number according to the number of
reported (684), accused (538) and convicted (274). Of the total number of persons
reported, 78.65% were accused and 40.06% were convicted. It can be noticed that a large
number of indictments have been filed for this criminal offense compared to he number
of reported, which is not the case with other corruptive offenses.

Though third, a considerably smaller number of reported (69), accused (77) and
convicted (54) were recorded for the criminal offense of Receiving a bribe. Likewise, this
criminal offense of corruption also has a high rate of accused and convicted persons in
relation to the number of persons reported in the year under review.

It should be noted that despite the fact that the Misuse of public procurement is a new
criminal offense, there are relatively many reported, accused and convicted.

Based on the conducted analysis, attention should be drawn to the research that
involves a relatively short period of time due to the frequent new criminal codes of Serbia
and Croatia, which included new corrupt criminal offenses, and it was not possible to give
more precise answers to the existing situation over a longer period of time.

5.3. Review of the investigated state of corruption

Adequate legislative basis is an indispensable prerequisite for the work of authorized
bodies for the suppression of corruption. The main subjects of the fight against corruption
are specialized police and judicial bodies. In Croatia, this is the Office for the Suppression
of Organized Crime and Corruption (USKOK) under the jurisdiction of the State At-
torney’s Office (Art.21 of the USKOK Act). In Serbia, the most important organization is
the Department for Combating Organized Crime (SBPOK), which is part of the MOI RS,
which directly cooperates with the prosecution. When proving corruption, the available
evidence actions provided for by the provisions of the CPC are used. The development of
good practice in the work of national bodies and law enforcement officials contributes to
the guidelines and recommendations for work laid down in the UN Handbook on Practi-
cal anti-corruption measures for prosecutors and investigators (UN Handbook on Practi-
cal anti-corruption measures for prosecutors and investigators, 2004).6

It is important to point out that the criminal offense of Abuse of Official Position
art.359. CC RS and Abuse of Position and Authority art.291. CC RC, record a relatively
large number of charged persons, while the number of convicted is extremely low.

There is a recommendation that the criminal offense of “abuse of official position” is
decriminalized because it encompasses a wide range of actions that can be brought under
the aforementioned criminal offense, so it becomes a very good ground for malversations
by the prosecution. It is important to note that the European Union does not know such
a criminal act.

¢ Available at: https://www.unodc.org/pdf/crime/corruption/Handbook.pdf (01.09.2018).
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The new criminal offense of misuse of the position of a responsible person belong-
ing to a group of criminal offenses against the economy is more precisely defined, which
is reflected in the number of charged and convicted persons, where the percentage of the
convicted is considerably higher, but also the fact that the perpetrator of this criminal of-
fense can be the only responsible person.

In the most significant criminal offenses of receiving and giving bribes, which are
synonymous with corruptive actions, a very small overall number was recorded, both in
charges and convictions. The reason for this can be found in the fear of people (primarily
employees who are directly exposed to information about corrupt actions) about report-
ing corrupt activities of receiving and giving bribes fearful of job losses, social repression,
but also possible threats to their own life and family life.

Those who participate as corrupt criminal offenders, primarily those who are ex-
posed to bribes, find their justification in small salaries in the state apparatus and consider
the bribe received as a remuneration that they should be entitled to if the state would pay
them in accordance with their education and workplace.

The fight against corruption must be a permanent social task, not part of a casual
(political) campaign in the community. It is necessary to proceed from the etiological di-
mension of this problem and to work on the elimination of the causes and conditions that
contribute to corruption, especially when it comes to highly-positioned persons in the so-
cial hierarchy (Vukovi¢, 2001, p. 3-18). The criminal aspect requires constant study of new
forms of appearance and ways of executing corrupt criminal offenses (modus operandi).

Anti-Corruption Strategy includes: a) deregulation of economic life, b) reform of the
judicial system, c) reform of the fiscal system, and d) the need to create independent anti-
corruption institutions (Begovi¢ B, Mijatovi¢ B, 2001, p. 167-214).

The rise of corruption in transitional countries was due to the lack of an adequate
legal response to follow up new forms of corruption, uneducated social protection mecha-
nisms and protection, and the lack of professional and educated personnel. The best exam-
ple is the privatization of former social (state) enterprises, where these disadvantages are
abused in order to realize enormous property gains, where there is a suspicion that there
was in some cases also illegality which is the subject of an investigation. Thus in Croatia
are known cases of corruption and suspicious privatization in the petrochemical complex
and one large bank in Zagreb, while in Serbia there are 24 known disputed privatizations
that are still the subject of the attention of the judicial authorities and whose outlook is
still unknown.

Each year the states in the Region publishe data on the indexation of the perception
of corruption, as well as the most corruptive actions in the areas of life and work (Vian,
2007, p. 88). In any case, one should be careful because the research of citizens’ attitudes
about the widespread corruption in the community is not fully justified, given the atti-
tudes and views of individual respondents (Vukovi¢, 2004, p. 120).

6. Concluding remarks with the suggestions de lege ferenda

Corruption is a global problem of the international community that equally affects
developed countries, developing countries, countries in transition and underdeveloped
countries. It has been known as a form of crime since ancient times and successfully
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resisted all social changes. Its manifestations have modified and adapted to all social
conditions and government systems. Corruption affects the public and private sectors
alike and threatens to collapse the underlying social order and all its values. Unfortunately,
today corruption has become a way of life.

War conflicts in the ex YU area have contributed to the development of the most
serious forms of crime, including all forms of organized crime, including corruption. The
newly created independent states met with the problem of corruption, which has become
a top issue, because it has brought into question all reform processes and the construction
of a democratic society. Corruption has invaded from inside the newly established legal
institutional mechanisms in newly-established states, including the Republic of Croatia
and the Republic of Serbia.

The social response to galloping corruption in all areas of social life in Croatia, Serbia
and other member states of ex YU was in line with the model of developed countries of
the world. In that sense, adequate national regulations were first adopted on the basis of
relevant international sources, and then the establishment of institutional mechanisms
and specialized bodies for the fight against corruption has started.

Republic of Croatia is in a much more favorable position as it is already a 5 year
member of the EU, while the Republic of Serbia is in the process of applying for EU
accession and harmonization of national legislation. Activities of USKOK have led to good
results in the fight against corruption, which are shown in the paper, sending a strong
message to potential offenders. In this regard, the famous Hippocratic affair is quoted
in which a large number of physicians and responsible persons of the drug industry
have been charged and prosecuted. In order to improve the results of the detection of
corruption, it would be necessary to adopt the Whistleblower Protection Act in Croatia,
as done by Serbia by adopting a similar Law.

In Serbia, a new anti-corruption model has recently been established by law, and
therefore it is early to give estimates of initial results. In order to combat corruption
more effectively, it is necessary that Serbia immediately accepts and applies the expert
recommendations of the GRECO organization published in the 2017 report. The
recommendations specifically point to the need to strengthen the independence and
autonomy of prosecutors and courts, the selection of staft by professional standards and
the depoliticization of the judiciary. Likewise, it would be useful for a specialized SBPOK
police unit to become a part of the State Attorney’s Office as it is in the Republic of Croatia
and EU members.

A consistent fight against corruption can contribute to restoring citizens’ trust in the
state and its bodies by reporting the smallest form of corruptive actions. Representative
measures should be combined with preventative measures such as transparency in work,
the abolition of monopoly, market competition, media independence, relaxation of legal
procedures, and control of cash flow and other transactions.
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APPENDIX / ITIPMJIO3U

Tabena 1. ITpujase, onTy>x6e 1 Ocyze 3a KOPYITHBHA KpUBIMYHA jena y 2016. y XpBaTckoj*
Table 1: Reported, Accused and Convicted of Criminal Offenses
of Corruption in 2016 in Republic of Croatia*

An. KOPYMNTUBHA KPUBUYHA OENA/ MPUIABE | OTTYKBE OCYAE

K3/ CRIMINAL OFFENCES 2016./ 2016./ 2016./

Art. OF CORRUPTION REPORTED | ACCUSED | CONVICTED

cC 2016 2016 2016
Mpumarse 1 faBarbe MUTa y MOCTYMKY

251 cTevaja/ 4 B _
Receiving and giving bribes in the bank-
ruptcy process
Mpumatrbe muta y rocnogapckom

252 | nocnosamwy/ - 2 1
Receiving bribes in economic business
[laBarbe MuTa y rocrnofapCckoM nocsioBakby/

253 o S - . - - -
Giving bribes in economic business

254 3noynopaba y nocTynky jaBHe HabaBe/ _ _ _
Abuse in the public procurement procedure

265 Mpare Hosua/. 38 8 8
Money laundering
3noynopa6a nonoxaja u opnactu/

291 Abuse of position and authority 1222 175 88

292 He3aK0H1{|T'o npronosarbe/ 33 2 _
Illegal facilitation

293 | MPumarbe mnra/ 35 24 14
Receiving a bribe
[aBarbe muta/

294 Giving a bribe >8 37 35
Tprosame yTjeuajem/

295 Trading with influence 18 ! !

206 [aBarbe MmyTa 3a Tprosame yTjeLajem / ) 1 1
Giving bribes for trading with influence
MopmuhnBare 3acTynHuKa /

339 I . 1 - -
Bribing a representative

*Punoljetni pocinitelji kaznenih djela, prijave, optuzbe i osude u 2016, Drzavni Zavod za sta-
tistiku RH, Zagreb, 2017.
*Adult criminal offenders, reported, accused and convicted in 2016, the National Bureau of
Statistics, Zagreb, 2017.
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Tabena 2. IIpujaBe, onTyx6e 1 0cyfe 3a KOPYNTUBHA KpuBIMYHa fena y 2016. y Cpouju**

Table 2. Reported, Accused and Convicted of Criminal Offenses of Corruption

in 2016 in Republic of Serbia**

By KOPYNTUBHA KPUBUYHA OENA/ Lot SiLLEL 22 e

LY CRIMINAL OFFENCES OF CORRUP- UL A3 AU

Art. TION REPORTED | ACCUSED | CONVICTED

CcC 2016 2016 2016
3noynotpeba nonoxaja OAroBOPHOT

227 | nuua/ 684 538 274
Abuse of position and authority
3noynotpeba y Be3u ca jaBHOM

228 | HabaBkom/ 29 10 7
Misuse of public procurement

245 | Mparbe Hosua/ 13 11 11
Money laundering
3noynotpe6a cny»6eHor

359 | nonoxaja/ 1349 404 158
Abuse of Official Position

366 TprosuHa yTuuajem/ 19 5 3
Trading with influence

367 | MPumarce mvra/ 69 77 54
Receiving a bribe

363 [aBatbe muTa/ 34 55 6

Giving a bribe

**IIyHOMeTHY yIMHUOLM KpUBUIHUX fena y Perry6nuuu Cp6uju, IIpnjase, onTysxema 1 ocy-

me y 2016, Perry6mudxit 3aBOf, 3a CTaTUCTHUKY, 2017.

**Adult offenders in the Republic of Serbia, reported, accused and convicted in 2016, National

Bureau of Statistics, 2017.
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