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WE, THE PEOPLE AND THE WORLD:
AMERICAN LIBERALISM’S TROUBLED RELATIONSHIP
WITH INTERNATIONAL LAW?

Abstract: The emergence of law in society and the role that it occupies are fundamental
to any account of liberal theory. As difficult as it is to secure agreement as to the ontological
nature and epistemic requirements of law on a liberal view, the challenges that confront
the liberal idea of law increase exponentially when considered as an international
phenomenon. It is when justice is conceived of beyond the territorial borders of the
modern sovereign state that problems emerge with the greatest acuity for liberals, as there
is no international tribunal to genuinely and definitively adjudicate claims. Contrary to
the ideals of many liberals, power still essentially reigns supreme among nations, a reality
that sits uncomfortably with legalistic liberalism itself.
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One is hard pressed to find an account of liberalism—be it by its proponents or by its
critics—that does not feature the rule of law as one of its main tenets, if not as its central
normative feature. And whether this rule of law emerges as a moral duty to pull unfortunate
members of a territorially-defined group out of a state of nature and into a civil society
on the basis of autonomy and freedom, as in the Kantian account defended by Anna
Stilz; as an administrative process yet to be tamed by thoughtful democratic deliberative
reasoning, as with Henry S. Richardson; as the fetishized locus of a political-theological
project, as presented in the manner of a foundational myth by Paul Kahn; or alternately, as
a symptom of political sovereignty’s shift from boundedness to aggrandizement through
will, as is Jean Bethke Elstain’s contention; to finally, a necessary evil, to be viewed with
some democratic wariness and a good dose of pluralist scepticism, as with Michael Walzer,
the law is, however variable, nonetheless always important. In fact, it is critical (Shklar,
1964; Stilz, 2009; Richardson, 2002; Elshtain, 2008; Kahn, 2005; Walzer, 2007).
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2 This article is based on the research completed for the sake of the dissertation titled “On the Pov-

erty, Rise and Demise of International Criminal Law” defended at Portland State University on
March 16th, 2016.
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As difficult as it is to secure agreement as to the ontological nature and epistemic
requirements of law on a liberal view, the challenges that confront the liberal idea of
law increase exponentially when considered as an international phenomenon. It is not
a coincidence that (Shklar, 1964) chose to write about the Nuremberg and Tokyo trials.
It is when justice is conceived of beyond the territorial borders of the modern sovereign
state that problems emerge with the greatest acuity for liberals. This is because—as Anna
Stilz would know, though it is not something that she clearly lets on—Kant’s assessment,
in Perpetual Peace, of international relations existing as a state of nature has yet to change,
all moral claims of rights to humanitarian intervention (Walzer, 2007), to the contrary
notwithstanding (Kant, 1970). Kant is still not far from wrong today when he wrote that
states have “no external tribunal to put their claims to trial” (Kant, 1970, p. 104), as indeed
courts, which by nature must possess the capacity to enforce their own decisions, do not
currently exist—with such an enforcement power—between states at the international
level.? Judicial bodies have, however, been created by the United Nations Security Council
as well as by the Rome Treaty, and these courts—or “law-like political institutions,” as
Judith (Shklar, 1964, p. 156) would put it—have jurisdiction over individuals. The difficulty
is that they have (absolute) jurisdiction only over individuals of those nations who are
not permanent members of the Security Council, and who cannot themselves create ad
hoc bodies, or who do not—more importantly—have the power to refuse to submit to
the jurisdiction of a tribunal such as the International Criminal Court by, for instance,
deciding to exercise their power of veto to prevent the referral of an investigation of their
own nationals.

Several issues are thus apparent, and require some explanation and justification
by liberals. International justice—or perhaps more accurately, international law—when
set out in such a stark manner, may appear illiberal in many ways. First, inconsistent
application of the law can appear to do violence to principles of equality and fairness.
The lack of universality in the application of the repressive mechanisms of international
criminal law suggests that the process may be arbitrary, depending, for its implementation,
on inconsistent assessments, and more troublingly, is sensitive to power to an unacceptable
degree, and thus violates deeply held liberal commitments to the principle of equality.
Secondly, the extent to which politics (in this instance, international politics) play a role in
the determination of situations that require adjudication (or intervention) seem removed
from the type of rationally-based procedural mechanisms liberals are committed to when
issues are determined in a legal or judicial manner.

Finally, power wields a far greater influence in the determination of what (or who)
will or will not be scrutinized by international “law-like political institutions” than what
liberals are generally comfortable with. This last point coexists with liberalism’s occasionally
uneasy view of sovereignty, as this idea is what, at least for some powers internationally,
permits and justifies immunity from prosecution; it is also the same concept that is (often

3 Under Article 36 of the Statute of the ICJ, the court does not have jurisdiction over a dispute
without the consent of the state parties involved in the dispute. See “Case of the Monetary Gold
Removed from Rome in 1943 (Preliminary Question), Judgment of June 15th 1954”: 1.C.J. Reports
1954, p. 19. When the ICJ has been aggressive in construing consent, states, including the United
States, have simply refused to participate further in the merits stage of the case (See Charney, 1987;
and see also Kahn, 2000a, p.35).
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by the same states who invoke it for the protection of their own interests) viewed as a
platitudinous orthodoxy of a bygone era—or at least as something that in extreme cases,
plays a counterproductive, if not frankly dangerous role in the international post-Cold
War environment.

A corollary to these questions has to do with the kinds of wrongs that justify
international legal action, and specifically whether there exists any (liberal) basis to state
that individuals can claim a right to be protected against such wrongs, or, of greater
relevance here, of a right (or perhaps duty) for states or other arrangements to intervene on
behalf of such individuals when they are citizens of foreign states, on foreign soil, and thus
subject to the law of another jurisdiction (Walzer, 2007, p. 255). Then, brutally put, are we
prepared to kill to fulfil this purpose, and to sacrifice our own lives (Walzer, 2007, p. 256)?

Liberals will also take an interest in the manner in which international rights,
duties, procedures and institutions come into existence; liberal commitments afford some
importance to the nature of agreements that generate obligations, create law (whether it
is genuinely enforceable or not), and in extreme cases, the ability to deprive individuals
of liberty—such as in the context of an ad hoc or permanent criminal or war crimes
prosecution—or to engage in war, which frequently extinguishes the lives of individuals,
whether they be compatriots or people living in other states.

This essay examines these broad problems in historical context, and in light of the
way certain contemporary liberals (and some of their critics) have addressed them. The
main focus will be on questions of international law and in particular how this type of
normative undertaking poses specific challenges for liberalism.

Sovereignty

It is perhaps tempting to make sovereignty out as the villain in this state of affairs,
that which prevents claims of right from fully and fairly being adjudicated equally, against
all, or even as the very cause of intemperate war and massive crimes committed by states.
Before examining what sovereignty is responsible for, however, it is worth attempting to
explore what it is (and in relation to what). This is of course a very difficult question,
and efforts to define sovereignty may vary in clarity and quality across theorists and
depend on their own ontological and political commitments. Paul Kahn describes what
he presents as a distinctly American view (Kahn, 2005), of a popular sovereignty from
which law derives legitimacy, and not the other way around, as is the case for others,
where law precedes and limits sovereignty (Kahn, 2005, p. 58). This is “we, the people,”
and for Kahn, this refers not to mere majority rule; instead, popular sovereignty is a trans-
historical project of a people creating and maintaining itself (Kahn, 2005, p. 13). This
is obviously not the type of claim that a state could, on a legal view, invoke to object
to foreign attack or intrusion. Claims of what we could call cultural sovereignty bear an
uncomfortably close resemblance to claims of exceptionalism (Kahn, 2010), and Kahn
has not shied from the implication that exceptionalism of the American kind is perceived
abroad—and with particular relevance for the interest of this essay, regarding the United
States’ unwillingness to be subject to the International Criminal Court, specifically (Kahn,
2003)—as an expression of naked interest by a sole super-power. The idea of American
exceptionalism, however, predates its superpower status by two hundred years, and thus
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a justification for the exceptionalist view must be found elsewhere. Clearly, for Kahn, it is
not a crude matter of power. Nor is exceptionalism grounded in considerations of justice,
as the view that commands international law apply to all other states and not to the U.S.
was—aquite obviously—not determined behind a veil of ignorance (Kahn, 2010). Instead,
exceptionalism is more plausibly justified by the fact that America’s popular sovereign acts
and speaks exclusively through the law (Kahn, 2005, pp. 20-21). “At that point,” writes Kahn,
“the exception becomes the exceptional, as in American exceptionalism” (Kahn, 2010).
The reference to “the exception” here is made explicitly (and somewhat disconcertingly)
to Carl Schmitt, a theorist with whom Kahn has engaged in greater depth in his recent
(Kahn, 2011). Though Kahn has made plain that he wishes to bring “liberalism in contact
with Schmitt;” and not adopt his illiberal views—in particular those that base sovereignty
on a pre-political conception of a “people’s substantive homogeneity” (Kahn, 2011, p. 20),
Kahn nonetheless adopts a Schmittian theoretical structure to discuss what he maintains
is a view of American political faith in popular sovereignty, which in the discrete case of
American society runs precisely contrary to a homogenous view, demanding instead that
popular sovereignty accommodate a diversity of immigrant groups and faiths.

This view of exceptionalism, while it accounts for a secular devotion to U.S.
sovereignty, as a reflection of American identity and a justification for sacrifice, does
not begin to engage with, much less justify an American (or liberal) position towards
the sovereignty of other states. Is the mere fact of exceptionalism sufficient to justify
that a state would hold others to norms while simultaneously shielding itself from the
institutionalized enforcement of those very same rules?

Humanitarian intervention

Here, Michael Walzer can offer an account, though it may perhaps, when employed in
this way, seem to focus too strongly on power. On the issue of humanitarian intervention,
Walzer has argued that in the face of the commission of atrocities, those who can, should,
intervene—and by intervention, what is meant here is military action. To rebut the
implication that this moral claim anoints the powerful and the enlightened (who may
well be the “we” to whom he refers affectionately, and which is described by Judith Shklar
as “we, his favourite characters” (Shklar, 1998, p. 379)) to act as Wild West vigilantes,
Walzer instead relies on the examples of three let us call them “Third World” humanitarian
interventions to demonstrate that proximity is sometimes the kind of “can” that leads to
a “should” (Walzer, 2007, p. 255), which is an ability that generates an obligation to act.
The problem with the cases that he cites—and this exemplifies a wider problem with
doing justice through the infliction of military sentences without the benefit of a judicial
institution to weigh evidence and sort out facts from rhetoric, however well intentioned—
is that all three “humanitarian interventions” could be reasonably justified as responses to
aggression.

Tanzania repelled Ugandan troops that were unlawfully on (and claiming) its
territory; Vietnam responded to repeated aggressions on its territory by an increasingly
bellicose Cambodia; and India (ultimately) responded to an aerial bombing of its territory
by Pakistan. This is not to say that none of these military actions were undertaken with
humanitarian justifications, or that their consequences were not to improve the lives of at

425



Tiphaine L. Dickson, We, the People and the World: American Liberalism’s Troubled...

least some civilians in the targeted states; the claim is that all three actions were justified
under existing rules of international law and did not require additional humanitarian
rhetorical support or deviation from (or for some, improvement of) the law as it stands.
The concern here is to employ these cases to stand for the proposition that since civilians
were exposed to a range of inhumane acts in Uganda, Cambodia, and East Pakistan, that
these military responses were justified as cases of humanitarian intervention; blithely
ignoring the fact that they were in all three cases justified responses to aggression is
tantamount not only to rewriting the facts, but to creating rights of military actions on the
basis of precedents that do not quite justify them. In other words, and this is in any event
the prevalent legal and moral argument today, states are justified in attacking, bombing,
and invading others on the basis of humanitarian claims. Because Walzer does not think
much of the United Nations’ ability to provide “rescue and relief (Walzer, 2007, p. 253),
it is up to those who can, to do it. Where does this leave the state? One could suppose
that it depends on the state: some states have obligations to protect individuals abroad,
while other states are argued out of existence, replaced instead by suffering individuals
bearing rights to be rescued (Walzer, 2007, p. 253). Some states provide enforcement of
rights for individuals on their territory—in fact, according to Walzer, what is unique to
the state is “the description of rights enforcement as its central purpose” (Walzer, 2007,
p. 260)—but in some cases, states, when they determine (on some good basis, but it is
not quite certain what that would be, and how it is possible to always know for sure) that
citizens of a foreign state are being massacred, have obligations to protect them, because
no other entity can.

Analogies with domestic cases such as police are troublesome here because they fail
to render the reality of international relations, or at best warp a proper analogy which
would consider, for example, discretionary decisions of the police when to stop or not
a speeding motorist* as a decision made by some sort of police-like international entity,
rather than by some state (presumably a powerful enough one). It makes a difference,
when viewed domestically, whether one is stopped by the police—in which case one ought
to accept the ticket or fight it in court—or by a burly motorist with a very powerful vehicle.
In the latter case, not only is the legitimacy of the intervention highly questionable, but
also what will come of it is unpredictable. In a civil society, it may be an unlawful act; in a
Hobbesian state of nature, it looks like par for the course.

The difference, internationally—and the locus of the debate—is whether there exists
anything tantamount to a police force, or a court, or some kind of locus of adjudication or
of reasonable deliberation.

Kahn, too, has addressed the question and while less sanguine than Walzer about
humanitarian intervention, he cannot articulate a reason why law—or antiquated
arrangements at the U.N. level (antiquated presumably since they correspond to a cold-
war logic)—ought to prevent states from ameliorating the lot of others (Kahn, 2000, pp.
51-53). The problem is not, in Kahn’s view, a surfeit of questionable interventions, but
rather the failure to carry out humanitarian intervention consistently around the world
(Kahn, 2000, p. 57).

4 (Walzer, 2007, p. 250) responding to Edward Luttwack’s objection that a rule fails to be
moral if it is applied sometimes but not others.
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Moreover, it is difficult for Americans to adopt or ratify foreign or international
human rights norms, as is evidenced by the exasperatingly slow pace of adoption of
the Genocide Convention, the International Covenant on Civil and Political Rights, the
additional protocols to the Geneva Conventions, the Convention on the Rights of the
Child, and the Rome Treaty on the International Criminal Court. This is largely because,
Kahn argues:

The United States was the first modern state, forming itself under a constitutional
ideal of democracy and law. It is the country most deeply committed to an idea of itself
as a sovereign entity under law. And it is the most spectacularly successful state in all of
modern history. Only in the United States is the view deeply held that we have no need
of the new global order of law: we have no such need because our nationalism has been a
nationalism of rights under law for 200 years (Kahn, 2000, p. 59).

The expression of popular sovereignty accommodated itself well with the cold war
arrangement, as it protected America’s territory and political conception of the law (Kahn,
2000, p. 57). It is the emerging project of global human rights that seems to disorient,
though Kahn does not account for the fact that first, the human rights project—whether
it be embodied by the United Nations, the International Covenant for Civil and Political
Rights, or the Convention the Rights of the Child (to name only those)—is hardly an
“emerging” cold war development. As for the post Cold-War human rights agenda,
observers of international law can be forgiven for thinking that the vast majority of the
initiatives to change the international landscape were American. The first Gulf War, the
establishment of two ad hoc criminal courts in 1993 (ICTY) and 1994 (ICTR) (as well as
hybrid courts subsequently), the NATO military campaign against rump Yugoslavia in
1999, and the unilateral war against Iraq in 2003 did more to vary the shape and content of
the manner in which the international human rights project is advancing than any other
initiatives since the Cold War’s end.

Humanitarian intervention, too, is not something that was forced upon the United
States; and it is not the invention of developing nations in the seventies. It represents
something worth sacrificing life for, in Walzer’s view, since it is an act of collective agency
by the state, and though lives may be lost, the life of the state intervening is not at stake,
it will live on (Walzer, 2007, p. 256). This argument appears to be meant to solve the
“Good Samaritan” problem, that is the duty to help those whose lives are in danger, but
not at the peril of one’s own life. Walzer shifts the question by envisaging the action as not
risking the intervening state’s sovereignty or territorial integrity (Walzer, 2007, p. 256).
This move, while reassuring states that understandably seek to preserve the lives of their
own citizens>—seeking, as Walzer puts it, zero casualties of their own (Walzer, 2007, p.
244), opens the question of what happens to the target state. Is its territorial integrity and
sovereignty not in immediate peril? If such infringement of sovereignty is to be properly
compared to the lives of individuals tasked to carry out humanitarian operations, then it
may be worth wondering about whether any kind of fair procedural arrangement, or prior
deliberation is not required before matters of such gravity are undertaken.

5> Yet in 1999 when many in the West defended the NATO’s air war against Yugoslavia in moral
terms, while fully acknowledging its illegality, Walzer was solitary the solitary voice in favor of
ground war: ”I was in favor of a ground invasion, because there would have been fewer casualties”
(Brdar and Jokic, 2011, pp. 62-63).
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The sacrifice of individual lives, then, does not imperil the life of the state. The
sacrifice is worthwhile as it is carried out on moral grounds, by this character, “we,” to
help “them”. There is something disconcertingly similar in this assumption of sacrifice for
the state (that will continue to live) to Kahn’s more theological project, and his notion of
sacrifice for the popular sovereign. There is something exceptional (or exceptionalist) in
the view that “we,” having determined that international regimes are ineffectual, or that
human rights instruments cannot possibly apply to us (after all, didn’t we write them in
the first place?) ought nonetheless take justice into our own hands. What warrants this
arrogance, this epistemic certainty (Jokic, 2004, p. 258)?

The problem of legalism and the emergence
of international criminal law

The (usually, but not always) liberal commitment to legal principles has been
described by political theorist Judith Shklar as “legalism” (Shklar, 1964; Bass, 2000, p. 20)
that is “the ethical attitude that holds moral conduct to be a matter of rule following and
moral relationships to consist of duties and rights determined by rules” (Shklar, 1964,
p. 1). Legalism is a feature of most democratic societies, but can in addition constitute
an ideology that denies “both the political provenance and the [political] import of
judicial decisions” (Shklar, 1964, p. 1; Dossa, 1999, p. 73). Legalism illustrates the sort
of formality that is required if judicial bodies established internationally (in the absence
of supranational enforcement) are to be considered legitimate. In international relations
theory, legalism is often contrasted to realism, which roughly holds that states exist in
anarchy and cannot resort to established mechanisms of adjudication and must instead
rely on self-help (Mégret, 2002, p. 1267; Bass, 2000, p. 276), or to idealism, which holds—
much like Stone’s concept of “normative rights” (Stone, 2002, p. 325)—that international
criminal justice is a part of a movement toward “international idealism,” according to
which “normative structures can constrain state behavior, and that if we could get these
normative structures built into the international system, the world would be a better
place” (Goldsmith, and Krasner, 2003 quoted in Bibas and Burke-White, 2010, p. 641).
Thus international criminal legal theory (as well as the international relations theory
interested in the law) examines the political and normative tensions that emerge in rules
and rights in a manner closely analogous to the approach in (Stone, 2002). It is worth
noting, however, that legalism is both a tool of critical political analysis (as intended by
Shklar) and a concept that has been reinterpreted by subsequent scholars and publicists as
representing formalism as well as a (distinctively) liberal virtue (Bass, 2000, p. 6).

Despite previous well-meaning attempts, international criminal trials tasked with
the prosecution of individuals only emerged with the Nuremberg Tribunal following
the Nazi defeat after the Second World War (Maogoto, 2004, pp. 77-100; Power, 2002,
pp- 49-50; Bibas and Burke-White, 2010. p. 646). Historical attempts to try Napoleon
or Kaiser Wilhelm had failed (Bass, 2000, pp. 37, 106), confronted by international law’s
most enduring (and possibly intractable) problem, that is its continued existence in a
virtual state of nature, without a supervening authority capable of pronouncing judicially
and enforcing its authority against individual states exercising sovereignty (Kant, 1970, p.
103). Though this state of affairs did not genuinely change after the Second World War,
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and the formal arrangement of states remained one of anarchy (that is, without hierarchy
of states), political will emerged strongly among the victorious Allied states to establish
what Shklar calls “law-like political institutions” (Shklar, 1964, p. 156) to prosecute the
Nazi leadership (as well as the Japanese) for the waging of aggressive war and for a newly
promulgated offense called “Crimes against Humanity”. Shklar recognized—much to
the dismay of those most committed to the legalist nature of the Nuremberg and Tokyo
trials—that the policy to try individuals was not a purely legal endeavor, emerging fully-
formed from nowhere: it was a result of politics, meant to promote decent political aims.
The work (Shklar,1964) examines the unexplored tensions (and indeed the paradoxes and
conflicts) that were apparent in these trials. Seen in a purely legalist light, they could be
said to enjoy great international legitimacy—to which (Stone, 2002, p. 300) would afford
substantial weight, as legitimacy “magically” induces compliance in the polis—but that
very same legalism paradoxically contributed to the erosion of the credibility of courts
trying offenses that were not (at least technically) crimes at the time of their commission.
And indeed, despite the establishment of the United Nations, not a single international
criminal prosecution was carried out until after the cold war was over, with the
establishment of the International Criminal Tribunal for the Former Yugoslavia in 1993
(Maogoto, 2004, p. 237; Bass, 2000, pp. 206-275). Thus, it cannot be said that Nuremberg
left a truly legalist legacy in its wake: the cold war, witness to many large-scale atrocities
and undeniably prosecutable war crimes, appeared to promote the interests of the two
superpowers more than it did the pursuit of an international criminal policy agenda. As
Geoffrey Best put it, as late as in 1984, Nuremberg was “but a beacon behind us, growing
ever fainter” (Best, 1984, p. 26).

This is not only because there was still no supranational authority that could compel
states (but most crucially the U.S. and U.S.S.R.) to submit to a judicial authority, but on
broader philosophical grounds. Shklar contended that Nuremberg should be seen as
the political conclusion of a kind of politics (Nazism and fascism) and of a kind of war
(World War II). Viewed in that light, Nuremberg could never stand as a precedent (legal
or otherwise) but as a sui generis resolution of an ideological war of elimination—on
both sides—which demanded the corresponding elimination (albeit by legal, or at least
legalistic means) of its defeated leadership (Shklar, 1964, p. 163). The trial was thus a
policy vehicle established by the Allies to pose a specific political act, as opposed to a
truly legal endeavor that could be referred to as having somehow modified the substance
(and much less the nature) of international law. The value of Nuremberg was not, argues
Shklar, that it recognized the legal force of the Hague Conventions (or anything else); it
was that Nazi political behavior—and specifically what it consisted of—as well as the fact
that the allies, however disproportionate were the military means they employed, say in
the fire-bombing of Dresden, were not comparable to the atrocities committed by the
Nazis. These actions could thus be the object of international political pedagogy, rather
than constituting any kind of legal precedent. Here Shklar’s analysis differs little from
the Soviet view at the time as the “Russian archival record leaves no question that the
Soviet regime and the secret Commission for Directing the Nuremberg Trials envisioned
Nuremberg as a “show trial”’—that is, as an exercise in didactic legalism” (Hirsh, 2008,
p. 703). Furthermore, despite the important symbolic contribution of Nuremberg to the
collective conscience (and it is worth noting that one need simply write the name of the
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city that housed the International Military Trial to evoke the triumph of Western-style law
over barbarity and indeed evil) (Bass, 2000, pp. 204-5; and on symbolism Stone, 2002, pp.
145-6), its sister tribunal, Tokyo, did not benefit from such symbolic clarity.

In Tokyo, the political lessons made out with such eloquence against the Nazileadership
hardly could have convinced the Japanese. They did not even persuade all the judges, and
the dissent of Indian judge Radhabinod Pal in particular illustrates how different Tokyo
was (Sellars, 2010, p. 1094). First, the “clean hands” of the Allies were much less apparent
than in Nuremberg. As Bruno Simma noted in 1999: “Auschwitz was singularly German,
and none of the offences committed by the Japanese political and military leaders came
even close” (Simma, 1999, p. 83). Judge Pal was revolted that the Americans would try
Japan for war crimes and crimes against humanity after Hiroshima and Nagasaki: and
indeed, such outrageous hypocrisy (Shklar, 1964, p. 161; Pal, 1953, pp. 620-21) not only
distinguished the lesson of Nuremberg from Tokyo’s “political catastrophe,” but it served
to diminish the legal credibility of both bodies, when taken together. The lack of legitimacy
of at least one of the two institutions diminished (as Stone would have predicted) chances
of compliance following the end of the post-war proceedings.

Shklar’s emphasis on the political benefits of legalism corresponds to a market/polis
paradox where legalism stands in for the market’s formalism and where international
politics explain (and drive) what is required by the mechanics and nature of the international
polis, or cosmopolis. Thus, Shklar’s approach—dovetailing with Stone’s—answers Richard
Falk’s query as to “why sovereign states should have been ever willing to validate such a
subversive idea as that of international criminal accountability of leaders for war crimes”.
This validation, pursued Falk, only made sense “if the imposition of accountability is
understood to be a particularly advantageous response to a given geopolitical challenge
whose wider implications can be avoided” (Falk, 1999, p. 710). So, too, in the cosmopolis,
politics, however less tidy than law or formal economic models, matter.

Legalism was meant as a conceptual device serving precisely to illustrate the necessity
of political will in the emergence of international criminal law.® With the establishment
of two ad hoc institutions trying individuals by the United Nations Security Council, as
well as the nascent International Criminal Court (of which the US is not a member state,
and whose jurisdiction it continues to oppose),” legalism continues to provide analytical
guidance analogous to Stone’s view of rights as “a more diffuse method of articulating
standards of behavior in an ongoing system of conflict resolution” (Stone, 2002, p. 325).

In international relations, it is this very “ongoing system of conflict resolution” that
demands a more sophisticated analysis, allowing for an examination of degrees of legalism,
as well as a respect for democratic choices made by different societies along a continuum
ranging from international regimes demanding formal accountability and retribution,
to collective political responsibility and reconciliation (Kahn, 2000b, p. 5). Snyder and
Vinjamuri argue that the realization of social peace in post-conflict states is often owed to
the decision to defer immediate justice to political negotiations (Snyder, and Vinjamuri,
2003, p. 13). Moreover, the deterrent effect of justice can be significantly limited when a

¢ For a recent detailed discussion of Shklar’s concept of ‘legalism’ (see Dickson, 2015).

7 See ‘National Security Strategy’ (2010), p. 48, available at https://www.whitehouse.gov/sites/de-
fault/files/rss_viewer/national_security_strategy.pdf (last visited 17 December 2015).
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society is trapped in a perverse-equilibrium—a situation in which individuals are unwilling
to stop abusive practices unless everyone credibly commits to ending them (Katzenstein,
and Snyder, 2009, pp. 59, 63). Overcoming these challenges often requires providing
amnesties, and bargaining with key leaders of the previous regime who otherwise may
be inclined to derail the process of post-conflict institution building. The South African
Truth and Reconciliation Commission, and the amnesties granted by Spain in order to
confront its fascist past—the latter should be of interest in light of Spain’s attempts to
prosecute Augusto Pinochet despite Chile’s political decision to grant him immunity as a
senator (Rodman, 2006, p. 25)—constitute recent examples of non-legalistic approaches
to addressing problems of political transition.

It is possible to doubt the transformative effects of international norms. Particularly
in international politics, when legalism clashes with the demands of politics, prudence may
guide national leaders toward the latter. In an international environment in which “there
are many demands, multiple norms, power asymmetries, and no authoritative decision-
making structures,” states are socialized to international norms and values imperfectly
(Krasner, 1999, p. 9).

The paradox of the illiberal individual

If international law is indeed moving from, as Kahn puts it, “a doctrine of state
relations to a regime of individual rights” (Kahn, 2000b, p. 5), this will likely lead to a
highly individualized self-conception where rights—even internationally—precede other
political commitments. Yet political commitments range more widely than merely to
rights: families, community, the popular sovereign, and institutions of non-domination
or of deliberation. Even if commitments do not—or ought not—extend that far, if they
are political by nature, they cannot be reduced to a narrow individual conception of rights
without changing something fundamental in the nature of the liberal view. However
important the law, procedure, and rights are to liberalism, on any account, they are
important within institutions of the state. That is where these commitments emerge as
politics, and it is in state institutions (whether those of deliberation or those of justice)
that these liberal commitments thrive. In the continued absence of a truly genuine (that
is universal) international enforcement of justice, the idea of a regime of individual rights
replacing a doctrine of state relations is not only implausible, but seems, as it would
reintroduce a kind of pre-political anarchy, simply illiberal. Surely this is not the polis that
liberal opponents of sovereignty would wish upon themselves.
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Tudeju JI. Ouxcon!

Hp>xaBuu yHusepsutet y Iloprmangy
Mapk O. Xer¢unr QakynreT 3a yupasy
Opcex 3a MOMUTUYKE HAYKe

IMoptrang (Operon, CAJT)

MU, HAPOJ M CBET:
ITPOBJIEMATVYHUN OJHOC AMEPNYKOT JIMBEPATIM3MA
N MEBYHAPOOHOT ITPABA®

(Ilpesog In Extenso)

Caxerak: Yiora Kojy y ApyIITBY UIpa IIpaBO Of IIEHTPATHOT je 3HaJaja y CBAKOj
Bep3uju mubepanne Teopuje. Kommko of fa je Temxo 06e36equrTyt carlacHOCT y IIOI/Ie-
JLy OHTOJIOIIIKE PMPOJie ¥ eTVMCTEeMOJOIIKIX 3aKTeBa Koje mubepanHa Teopyja IOCTaB/ba
pey; 3aKOH/IaBCTBO, TelIKohe ce yBeNMMKO YMHOXaBajy Kafia mnbepanHa Teopuja Tpeba
la ce IpUMeHM Ha ciny4daj MehyHapoHyx ogHoca. Curyanmja Koja ctBapa Hajsehu mpo-
6r1em MubepaHOj TEOPUj je Kajia IIojaM IIpaB/e Tpeba IPUMEHNUTY BaH TEPUTOPIjaTHIX
rpaHMI[a MOJIEPHE CYBepeHe [Ap)KaBe, IOLITO He IOCTOju MebhyHapogHu cyaumja xoju 6u
HEIIPUCTPACHO U HECYMILMBO paspellaBao cropose. CympoTHO ujjeanuMa MHOTUX JIU-
6epamTHNMX MUCTTUIALIA, CVTA U flajbe Y’KUBa BpXOBHY Moh y omHOCHMa nsMeby fpkasa, a
TO je Kao PeayHOCT TENIKO YCKIAUTH C TETaMMCTUYKIM MM6epann3MoM Kao TeOPHjCKOM
TTO3MIIVjOM.

Kpyune peun: JIubepamusam, MmehyHapogHO HpaBo, CyBepeHUTET, XyMaHUTapHA
nHTepBeHunja, Hupubepr .

Teurko je Hanhu Ha npukas mubepanusMa — OUIIO [ja je ayTOP EHEroB 3arOBOPHUK
VY KPUTHMYAp — a Jla OH He HaBOJY Kao jefjaH Off IherOBMX HajsHaYajHMjUX CTAaBKM BJa-
IaBMHY IIPaBa, aKO He ¥ K0 HheroBy LeHTPATHY KaPaKTEPUCTHUKY /TOT TEOPUjCKOT IIpHU-
cTymna. bumo pa ce BrajgaBuHa Ipasa I0jaB/byje KaO MOpPajHa JIy>KHOCT Jla C€é HECPETHMU
WIAHOBY HeKe TePUTOPUjaTHO HeduHICaHe IPyIie U3BYKY U3 IPUPOFHOT CTalba U IIpe-
Belly y LMBUIHO JPYIITBO 3aCHOBAHO Ha ayTOHOMMUjI U CTOOOAY, Ko ILITO je CIydaj ca
KanToBoMm Bepaujom y nureprnperanuju Ane Ctnns (Anna Stilz); kao agMUHICTpaTUBHU
mpotiec Koju Tpeba ma 6yze obeneskeH MaK/bUBO OCMUILIbEHNM JeMOKPATCKUM Aenou-
patuBHMM pacybhusameM, kao kox Xenpuja C. Puuaprcona (Henry S. Richardson); xao

! tiphaine@pdx.edu

2 OBaj wiaHaK ce 3aCHMBA Ha UCTPAXXUBAY KOje je M3BPIIEHO Pafjyi U3pajie JUCcepTaliuje IOof, Ha-
C10BOM ,,O CHPOMAIITBY, TOPACTy U CMPTU MehyHapOAHOT KPUBMYHOT IpaBa’, ofbpameHe Ha
I p>xaBHoM yHuBep3utery Iloprmang 16. mapra 2016. roguse.
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(beTHIN30BaHO MECTO IONUTUYKO-TEOIOLIKOT IIPOjeKTa, IPUKAa3aHOT Y OO/IMKY 3aCHMUBA-
jyher muta y nateprnperanyju ITora Kana (Paul Kahn); vy anrepraTiBHO, Ka0 CMIITOM
mpebannBama C OIPAHNYEHOCTH CYBEPEHNUTETA HA YKPYIbaBathe yTeM BO/be, CXOFHO
tBhemy IInn Berke Encrenn (Jean Bethke Elstain); mmu, Ha Kpajy, Kao Hy>HOT 3713, KOje
Tpeba IIefiaT ¢ IeMOKPATCKOM OIpe3HomINy 1 COMMIHOM H030M IUTy PaTMCTUYKOT CKell-
TUIM3MA, Kao Kof, Majkia Bosuepa (Michael Walzer), mpaBo je, 6e3 0631pa Ha 1berosy
BapMjabUIHOCT, YBeK off Benuke BaxkHocTu (Shklar, 1964; Stilz, 2009; Richardson, 2002;
Elshtain, 2008; Kahn, 2005; Walzer, 2007).

Kommko rop fia je Temko MOCTMAM CarfTacHOCT y IOIJIEy OHTOJNOIIKE TIPUPOfie U
eIMCTeMOJIOLIKNX 3aXTeBa /bepasHe IO3MIMje Y Y OFHOCY Ha IIPaBo, U3a30BM KOjI Ce
II0CTaBJbajy Ipef MnubepayHy Uaejy 3aKOHUTOCTH YBeIMKO ce yBehaBajy kafa ce pa3Ma-
Tpa Kao Mehynaponuu denomen. Huje cnyqajuo mrro je Cxap (Shklar, 1964) ysema ga
nymre o nporecuma y Hupmbepry u Toxujy. YrpaBo kaja ce mpapfa pasMarpa M3BaH
TEPUTOPUja/IHUX TPaHMI]A CyBepeHe ApKaBse, nubepamuma ce MpobneMy IOjaBbYjy Y
cBOj cBOjoj omTpuHu. To je 3aTo - Kako To Ana Ctiis fo6po 3Ha Majia Ha TO He CTaB/ba
Harmacak - mro Kaurosa mpoueHa, gata y Beunom mupy (Kant, 1970), ga ce mebyHa-
POJHYU OZHOCH jOII YBeK OfBMjajy Y IPMPOSHOM CTalby, IITO TeK Tpeba a ce IPOMeHI,
6e3 0631pa Ha CBa IO3MBamkba Ha MOPAIHO MpaBo Ha uHTepBeHuujy (Walzer, 2007) xoja
cy cBe rmacHMja. KaHT 1 faHac HMje HaneKo Off MCTMHE KaJla KaXe [a Jp)KaBe ,HeMajy
cropalImky TPUOYHAT Hpef KojuM O ce 0 BUXOBUM 3axTeBuMa npecybusano” (Kant,
1970, str. 104), oIITO TAKBY CYLOBY, KOjU II0 IPUPOAY CTBAPU MOPajy uMary Moh fja Ha-
METHY M3BpILEHha CBOjUX COIICTBEHMX OJTYKa, I Jla/be He IIOCTOje KaJj jé ped O OJHOCUMA
Ha Mehynapontom HuBoy.® [IpaBHa Tera ¢y, MehyTuM, yCIIeIIHO YCIoCTaB/beHa Off CTPaHe
CaBeTa 6e30eIHOCTM YjeIMbaHUX HallMja ¥ PYMCcKOr cTaTyTa, M OBU CYHZOBU - WM ,,3a-
KOHOJIVKA O/IUTHYKA Tenma” Kako ux HasuBa Ilyant Cxiap (Shklar, 1964, str. 156) - umajy
HAJJIOKHOCTH Haf| HojegnHIMMa. [IpobieM je y ToMe ITO OBa Tejla MMajy (AICOMyTHY)
JYPUCIMKINjy CaMO y IIOITIeAy IOjequHala KOji IPUIIAJAjy HalujaMa Koje HUCY CTaTHI
yraHoBy CaBera 6e30€fHOCTH, U KOjit He MOTY caMu ja ycrocrase ad hoc cymose, nin
KOje - IIITO je MHOTO BaXKHIje ~ HICY JOBO/BHO MOhHe a of61jy jypucanKIujy TprbyHaa
Kao 1mTo je Mehynaponuu kpusmunu cyn (ICC) tako wmro 61, Ha IpUMep, OFIyYMIe a
CTaBe BeTO I crpede yyhuBarme Ha UCTpare Koje ce TUUY BUXOBUX rpabhaHa.

Hekonuko murama ce, gakie, Hamehy Ha koje mbepanu Tpeba ga ogrosope. Me-
bynapogna npaspa - nin npenusHuje pedeHo, MehyHaponHO IpaBo - Kaja ce MpUKaXxKe
Ha OBaKaB HEJBOCMIIC/IEH HAYMH, MOXKe Ja Jielyje Y MHOTOMe IPMINYIHO HennbepasHo.
IIpBo, HemoC/IeAHA TPYMEHA 3aKOHA Hau3I7Ie, KPIIYM IPMHIUIIE jeTHAKOCT 1 ITPaBIYHO-
cti. HegocTaTak yHUBep3a/HOCTY y IIPUMEHN pelIpecUBHOT MeXaHu3aMa MelyHaponHor
KPUBMYHOT IIpaBa Cyrepuiie fa 611 Ipolec Morao ja Oyzie apOuTpapaH, ja ce y CB0joj
HpMMeHM 3aCHMBA Ha HeIOCTIeAHIM IPOIleHaMa, 11 LITO jOlI BHIlle 3a0pubaBa, Ja je Ipo-
LieC TIOJIIOKaH YTHUIIAjy MONM y HeIOIYCTHBO]j MepH, a TO HapylLIaBa JyOOKy nubepanHy

3 Tlo ymany 36 Craryrta Mebhynapopsor cyna npasge (ICJ)), cys HeMa jypUCAMKIMjy HaJl CHOPOBU-
Ma Kafia HeloCTaje CaIJlaHOCT [p>KaBa Kojux ce crop Tude. Bunetn ,,Case of the Monetary Gold
Removal from Rome in 1943 (Preliminary Question), Judgment of June 15 1954”: 1.C.]. Reports
1954, str. 19. Kag je IC] mHCHCTHpaO Ha CarIacCHOCTHL, ApKase, ykbpydyjyhu CAJL, ¢y jeqHOCTaBHO
opbujare na ydecByjy y npenumuHapHoj dasu cyhema (B. Charney, 1987; u trakobe Kahn 2000a,
str. 35).
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IPUBP)KEHOCT MPUHIUITY jeAHaKOCTH. [Ipyro, Mepa y Kojoj monuTuka (y oBOM CIy4ajy,
MehyHapopHa monnTIKa) MMa yTHULRj Y ofpehuBamy curyanyja y kojuma he ce cypurn
(nmy MHTepBEHMCAT) Aeyje FANeKo Off TUIIA PalMOHATHO 3aCHOBAHOT MPOIieypaTHOT
MeXaHM3Ma KoMe Cy rbepasii IpUBPXKeHN Kaja cTBapy Tpeba pelaBaTy Ha IIpaBHM Ha-
YMH WU Ha CYAY.

Hajsan, moh nma muoro Behu yrniaj y oppehusamy mra (1 ko) he 6utn mm
Hehe 6MTH MOABPrHYT NpeNCINTUBAY Tpen MehyHapoHNM ,3aKOHONIMKIM TIONMUTHY-
KIM TemuMa” Hero To 6u mibepar MOIIn KOMOTHO fa mofpe. OBa mocienma IoeHTa
KOET3MCTHpPa C IIOHEKaJ, HeTarOfHUM NMOepaTHNM IIOITeJOM Ha CyBepEeHUTET, IIOLITO
yIpaBo oBa upeja oMoryhasa u ompaspaBa, 6ap IITO ce TMYe HEKMX CBETCKMX CHJIa, fIa
YKIBajy MMYHNUTET Off KPMBIYHOT TObekba; 0Baj MCTHU 110jaM je BubeH (decTo of cTpaHe
OHMX MCTHX JP>KaBa Koje ce Ha Ibera II03MBajy Kaja Tpeba 3allTUTUTH COIICTBEHE MHTe-
pece) Kao 6aHa/THA IPAaBOBEPHOCT jeHOT IIPOXYjaor BpeMeHa—u 6ap Kao HEeIllTo CTO
Y eKCTPeMHMM C/Ty4ajeBJIMa JIMa KOHTPAIIPOTUBHY, aKO He ¥ HECKPVBEHO OIIACHY Y/IOTy Y
MehyHnaponom ambujenTy nocie XmagHor para.

Vcxopumite OBUX IUTama je HOTpeba a ce 3Ha KOja je TO BPCTa IMpecTyIa Koja 61
ompaspiaBana MehyHapofHy IpaBHY MHTePBEHIMjY, ¥ HOCEOHO IIOCTOjH MU OMIO Kak-
Ba (nubepanHa) OCHOBA 3a TBPAIY fa MOjefUMHIM MOTY IOTPAKMBATK HpaBo fa Oyay
samrrnheHy o TaKBMX HeIpaBAy, WIM IIAK, IITO je oBje off jour Beher 3Hadyaja, IpaBo
(nm 06aBesy) Ap>kaBa Jja MHTEPBEHUIIY Y MMe OBMX MH[VMBI/Ya Kaja Cy oHe rpahann
CTpaHMX Jp)KaBa, Ha Tybhoj TepuTopuju, Te mpeMa TOMe HOJJIOXKHE 3aKOHY jefjHe Ipy-
re jypucpukuuje (Walzer, 2007, str. 255). Crora, rpy6o ¢popmynucaHo, ga mm cMo 3a-
pajl ocTBapera OBOT LiM/ba CIPEMHH fla YOMjaMo JM/IN Ja XPTBYjeMO COIICTBEHE XUBOTE
(Walzer, 2007, str. 256)?

JInbepanu he ce Takobe 3anHTepecoBaTy Ha KOjiI HAYMH Ta4HO HacTajy MehyHapo-
[iHa IIpaBa, obaBese, IPOLeAype ¥ MHCTUTYLMje; IPMBPKEHOCT MMbepaTHUM MeanuMa
npupaje oppeheny BaxxHOCT Iprpoau criopasyma Koju Hamehy oOaBese, cTBapajy 3ako-
He (6e3 063mpa f1a /1 ce OHM MOTY yTepUBATU WIK He), M Y eKCTPEMHUM CITy4ajeBIMa,
omoryhaBajy fia ce mojefMHIIMMA yCKpaTy CI000/1a ~ Kao IITO je TO OMIO0 y CIydajeBuMa
crayHOr Wi ad hoc KPYBUYHNUX CYHOBa, OFHOCHO cyherba 3a paTHe 3/104MHe - M/IM IaK fia
ce KpeHe y par, IITo Hajyemrhe mojefMHIe IMIIaBa XMBOTA, Kako MeDy cBojuM cyHapoz-
HMIMMA TaKo M Jby[) KOjH JKUBE Y FPYTUM [p>KaBaMa.

Y oBoM ecejy 6aBuMO ce 0OBUM IIMPOKO cxBaheHNM mpobreMiMa y BUXOBOM UCTO-
PMjCKOM KOHTEKCTY ¥ pasMaTpaheMo MX y CBeT/Iy Tora Kako cy ofipeheHu caBpemeHnM
nmbepany (1 HEKM O BUXOBUX KPUTHYApa) ByMa mpuctynam. OcHOBHA naxkma 61the
fiaTa nuTamyMa MehyHapogHOr IpBa ¥ HAPOYUTO TOME KaKO 0Baj TUII HOPMAaTVBHOOCTH
nmbepannsam Cyodasa ¢ IoceOHMM Temrkohama.

CyBepeHurer

Y 0BaKBOM CTamy CTBapM, MOXKe Ja M3IJIefla IPMMaM/bUBO Jla ce OKPUBHU caMa
I10jaBa CyBePEHOCTH, TIOLITO Ce MOTPa)KMBakba IIPaBa He MOTY IOTIIYHO ¥ HENPUCTPACHO
IpaBHO pasMaTpary U HpecyhuBaTy Ha jefHAK HAYMH IIPOTUB CBUX, WM NAK KAO CaM
Y3POK HEKOHTPOJIMCAHOT PaTOBalba U OTPOMHOT Opoja 3704MHA MOYMEbEHUX Off CTPaHe
npxaBa. MehyTum, npe Hero ImTO pasMaTPMMO 3a IITA Ce CYBEPEHUTET CTBAPHO MOXe
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OIITY)XUTY, BpeU IIPBO IMOKYLIATK fla BUAMMO IITa je 3allpaBO CYBEPeHOCT (M HacIpaM
dera ce ofipehyje). OBo je HapaBHO BP/IO TEILIKO MNUTAMbe, A HOKYIIAjH /1A Ce CYBEPEHNUTET
meduumne pasankosahe ce o cBojoj jacHhu 1 KBamUTETY Of jeHOT IO APYTOT TEOPeTH-
Japa 1 3aBucuhe o BUXOBUX OHTONMIIKVX M ITOMUTHYKMX cTaBoBa. Ilon Kan omucyje
HEIITO IITO O3HauaBa Kao ymedaTpuso amepndko Bubeme (Kahn, 2005) mo xome mpu-
MarT MMa HapojiHa CYBepPEeHOCT U3 KOje 3aKOH M3BOIM CBOj JTIETUTUMMUTET, @ He CYIIPOTHO
TOMe, KaKO HaBOJie PyTY TeOpeTHdapy, 0 KOjuMa 3aKOH IIPETXOAIM CYBEPEHOCTH U IIpU
toM je orpanndasa (Kahn, 2005, str. 58). To je oHO ,,Mu, Hapox, mTo ce o KanoBom
MUIUbEY He OIHOCK Ha IIPOCTY BlIafjaBMHY BehiHe; yMecTo Tora, pajjyl ce 0 HapOJHOM
CYBEPEHNTETY Ka0 TPAHC-MCTOPMjCKOM IIPOLIECY TOKOM KOjer caM Hapoj cebe cTBapa u
ompxkasa (Kahn, 2005, str. 13). OBo ounI/IefHO Huje 3aXTEBAHO Off OHE BPCTE Ha KOjy Ou
ce OprKaBa, CXOZHO HEKOM IIPAaBHOM IJIEAMILNTY, MOI/A [03BaTy mpoTusehy ce Hamagy
MM HaMeTamy Koje [J0/Ma3) CIojba. TBp/ilbe 0 OHOME IITO MOXKEMO Ha3BaTM KyATYPHUM
CYBEPEHNTETOM HOCH HEIIPUjaTHO OIMCKY CIMYHOCT Ca TBPAHbaMa O eKCIeMIVOHAIN3MY
(Kahn, 2010), a cam Kan ce Huje ycTpydaBao off MMIUIMKALMje [ja je eKCLeIIMOHAIN3aM
[mojam ce ogHoCK Ha upejy ga cy CAJl moce6Ha gp>kaBa yTOMMKO IITO YMHM IVIAHETAPHO
mo6po ycren dera ImpaBuiIa Koja CBM APYTM MOpajy fa ciefe, Ha Baxe 3a CAJl koje cy
YHUKaTaH U3y3eTaK —ipum. iipes.] aMepyuKoOr TUIA JIAKO YOWBNUB M U3 MHOCTPAHCTBA
- off OoCeGHOTr 3HaYaja 3a TeMy OBOI eceja Koja ce Tinde Hecupemuoctu CAJl ma Oymy
noxsprayTe Mebyraponnom kpusnanoM cyay (Kahn, 2003) - xao n3pas ronor nurepeca
jemuue cymnepcue. Ho. momTo ujeja aMepuyKkor eKCUenoHanusMa, 3a BUIIe Off JiBe-
cTa rofuHa nperxopu crakby CAJl Kao cymepcure, onpaBfiambe 3a TO MOpa ce TPAXKUTU
Ha Apyroj crpanu. Ounro, 1o KaHOBOM MMIIBERY, TO HUje CaMO IIYKO HuUTame MO
Hutwy je amepuaky eKClenumuoHaams3aM 3aCHOBaH Ha pasMaTparmby I0jMa IPaBeSHOCTH,
HOLITO I7IeAMINTe fja ypenbe MehyHaponHor mpasa Tpeba fa Baxke 3a CBe ApXKaBe OCUM
3a CA]l - To je cacBMM jacHO - Huje OHO KOje ce HAMETHY/IO Ha OCHOBY pacyhuBama nsa
Berta HesHama (Kahn, 2010). Tome HacynpoT, ekcIeNIMOHaM3aM Ce Ha YBep/bBIjI Ha-
YJH MO>KE OIIpaB/laBaTy YNEHUIIOM JIa aMepU4KY HApOJHM CyBepeH HacTyIa X TOBOPHU
UCKbY4nBo Kpo3 3akoH (Kahn, 2005, str. 20-21). ,,Y Tom TpenyTky, nuute Kaw, ,usyse-
TaK IIOCTaje M3y3eTaH, Kao IITK je CIydaj C amepudkuM ekuemnonammsmaom” (Kahn,
2010). ITosnBame Ha ,u3y3eTaK OBJie eKCIUIMLIUTHO (¥ Ha JOHeK/Ie y3eMupyjuhu HaumH)
ynyhyje Ha Kapna IIImuta (Karl Schmitt), Tepotnyapa xojum ce Kan 6aBuo y ceom He-
naBHoM geny (Kahn, 2011). VMaxko je jacHO HasHA4YMO [ja >Ke/u fia JOBENIE ,inbepaansaM y
Besy ca [lImntom” a He fja YCBOjI HEroBe aHTHIMOepaIHe MOr/Iefie ~ TOCeOHO He HeroBo
Bubeme Koje ce TMYe yTeMe/blBatba CyBepPEeHUTeTa Y IIPEANIONTUTIYKOj KOHLeIILIMjH ,,CYIL-
THHCKe XoMoreHocty Hapoga” (Kahn, 2011, str. 20) - KaH je, umax, mpeyseo IIMUTOBCKY
TEOPUjCKy KOHCTPYKIIN)Y Aa OU pacIpas/bao O HedeMy LITO O3HAYaBa Kao Buberme ame-
pUUKe MOMUTUYKE Bepe Y HapOHY CYBEPEHOCT, KOja Y KOHPETHOM C/Iy4ajy Huje TayHO
HacynpoT Bubemy Koje IpeTIIoCTaB/ba [a jé XOMOT€HOCT HapofJa Off CYLITHHKE BaXKHO-
CTH, 3axTeBajyhy yMecTo Tora ja ce HapOJHIM CyBepeHIUTET YK/IOIN Y Pa3HOMKOCT UMM -
TPaHTCKUX I'PYTIa ¥ HAjpasINIUTUjUX Bepa.

Jako 0BaKBO pasyMeBarbe eKCIEIINOHANMN3Ma HYU 00jalllberbe KBaspeTurmjcKe
npefaHoctu cyBepeHntery CAJl, kao ofpasa aMepMIKOT MAEHTUTETA U OIpaBJama 3a
JKPTBOBake, OHO UIIAK HIYMM He oMoryhaBa, a join mame ompaBpaBa, amepudku (1
ymbepayHN) OFHOC IIpeMa CyBepeHNUTeTy OPYTuX Apxasa. Haume, ma nu je myka unme-
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HILA eKCIeNIMOHANMN3Ma JOBO/bHA A 611 HeKa [ipyKaBa ApiKajia ApyTe 1Mo 06aBe3oM aa
HOIITYjy HOpMe JJOK MICTOBPeMeHO ceOe MITUTI Of MHCTUTYLMOHAIN30BAHOT yTepuBa-
a TUX VCTUX IpaBuUIa?

XyMaHNUTapHa MHTEPBEHIINja

OBpe ce MoXXeMo mo3Baty Ha omuc Majkia Bonsepa (Michael Walzer), maga xapga
ce y3Me y OBOM KOHTEKCTY MO>Ke J]a Ce UMHM Kao Jja Ce OH IIpeBMIle 0C/ama Ha cuy. [To
IUTalky XyMaHUTapHe MHTepBeHIMje Bansep MHCHUCTUpA [a CYOUeHN C MOYMEEHUM U
tekyhum sBepcTBIMa, Tpeba a MHTEPBEHUIITY OHU KOji CY TO y CTamby - a IIOJ MHTep-
BEHI[VjOM OH HofpasyMeBa ynorpeby BojHe cuie. Kako 6u npenynpenno MMIUIMKALV]y
Jia 0Baj MOpajHM Cy7q onyHoMohyje MohHe u mpocsehene (yecto xopucrehu peu ,Mu” 3a
kojy Llyanut Cxiap kase ja cy ™ ,,'M1’ ieroBu oMmbenn nukosn” (Shklar, 1998, str. 379)
KOjU Ce TIOHAIIAjy ¥ CTUITY OCBeTHUKa ¢ JluB/ber 3amasa, Bonsep ce mosnuBsa Ha Tpu mpu-
Mepa Koje MO)KeMO Ha3BaTi XyMaHUTAPHUM MHTepBeHIMjaMa 3 ,,Ipeher cBeTa” kako 6u
[I0Ka320 fia je MOHeKax ,,reorpadcka 6mmsnua” OHO ,MOXe” Koje ce IpeTBapa y ,Tpeba”
(Walzer, 2007, str. 255), a mto npeacTaB/ba BPCTY CIIOCOOHOCTH fia Ce pearyje, Koja cama
ofi cebe mpousBoay ob6aBesy ja ce To 1 yunHu. IIpobmeM ca ciydajeBuMa Koje OH Ha-
BOZIM - @ IIITO YKa3yje Ha Mpy Ipob/IeM yTepyBarmba MpaBJie IyTeM KaKibaBatba BOjHIM
cpeficTBUMa 6e3 KOHCY/ITOBamba HeKe ITpaBHe MHCTUTYIMje Koja Ou 6una y cTamy fia ofi-
MepU Ba/baHOCT PasJiora 3a aKI[Ijy 1 YCIEIIHO PasiiKyje YiibeHNIIe Ol pETOPUKe, MaKap
KO/IMKO OHa 61ma foOpoHaMepHa - Cafip>kaH je y TOMe IITO ce CBe TPU ,XyMaHUTapHe
MHTepBeHIMje” MOTy yOel/bUBO ONIpaB/jaBaTH Kao OATOBOPY Ha arpecujy.

TaHsaHuja je opbuna Tpyme YraHzie Koje Cy HeleraqHo Oujie Ha HbeHOj TePUTOPUjU
(3a Kojy je YraHja mpeTeHIOBana Ja joj IpuUMnaja); BujeTHaMm je oAroBopuo Ha ydecrasue
arpecuje cBe ocopuuje Kamboire; nox je Vinanja (Ha Kpajy) y3Bparuna Ha 6ombaproBarba
CBOje TepuTOpUje 13 Baziyxa oy crpaHe [TakucraHa. OBo MehyTiM He 3HauM 1a OBe BOjHE
aKnmja HUCY Oumile IpefyseTe y3 XyMaHUTApHO ONpaBJjaibe, HUTHU A IbeHe TOCIefulle
HICY 6ule cpadyHaTe Ha MoOOJblIaBakbe SKUBOTHUX YCIOBA OGap HEKOT fiefa IVBUTHOT
CTQHOBHUIITBA Y HAllaAHYTUM JIp)KaBaMa; HAI[POTUB, OBJie Ce IIPOCTO TBPAY Ja CY CBe
TpPU BOjHe aKIjyje O1le OIpaBiaHe HA OCHOBY fociiojehux fipasuna MmehyHaponHor mpa-
Ba 1 fla Huje 6ua0 moTpebe 3a JOAATHOM XYMaHUTAPHO-PETOPUUKOM HOTIIOPOM VI
IaK OfCTYymama (WIM KaKo HEKM MICJIe yCaBpllaBarma) TOT IpaBa OHAKBOT KaKBO jecTe.
OBJie je ped 0 TOMe Jja ce TH CITy4YajeBl, IOLITO Cy UMBUIK y Yranau, Kamborm n Vc-
touHoM IlakmcTaHy OMIM M3TIOXKEHM HEXYMaHUM IIOCTYILMMA, MCKOPUCTE Y IMPUJIOT
Te3e O ONPABJAHOCTY TUX BOJHNX OF[TOBOPA Kao C/IyYajeBa XyMaHUTapHe MHTEPBEHIIje;
o7mako MrHopuiryhy 4nmeHnIly ja ce y cBa TpU CIydaja pafiuio O OIpPaBJaHUM OfTO-
BOpMMa Ha arpecujy, 6110 je He caMo JICTO IITO U MpeapaHXupame dnmbeHnia seh u
U3MUIIUbaky ONPABJIAHOCTY BOjHUX aKIlMja Ha OCHOBY M3y3eTaKa/IperieHjeHaTa KojuMa
ce 6amr He Mory ompasfari. [IpyruM pednma, a To je gaHac npeosnabyjyhu nmpasuu u
MOpaJIHI apIyMeHT, pXKaBe OIpaB/aHO Hama/jajy, 60MO6apayjy U Bplie MHBA3Ujy IPyrux
3eMa’ba Ha OCHOBY XyMaHMTapHUX Hopmu. Ilomto Bomsep yrimaBHOM He MMC/IM Ha CIIO-
cobHOCT YjenumeHnx Hauuja ga obesberne ,,crac u ogpmop” (Walzer, 2007, str. 253), onpga
TO, 10 IEMY, 3aBICH Off OHVX KOjI CY TO y CTamy Aa 06e36ene. Kako y ToM morneny croju
¢ oprmamhemeM ap>kaBe? Moxe ce IIPETIIOCTaBUTU Ja TO 3aBUCH Off ApKaBe HO JipiKa-
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Be: HeKe MMajy 00aBesy fa 3alITHTe [OjefIHIe Y MHOCTPAHCTBY, IOK Y C/Iy4ajy APYTUX,
UBOIIITeHNX, IIOjeAMHIN [1aTe Maja MMajy Ipasa Aa 6yny cmacenu (Walzer, 2007, str.
253). Heke pgpxaBe 06e36ehyjy mojauarme mpaBa MHAUBMAYA HAa CBOjOj TEPUTOPUU ~ Y
cTBapy, npeMa Bonsepy, 3a Ap>KaBy je jeNVHCTBEH ,,0INC ITPaBHE NPUHYJE Kao HeHa 0C-
HoBHa cBpxa” (Walzer, 2007, str. 260) - JOK Y HeKMM C/Ty4ajeBIMa Ap>KaBe, IOLITO Ofpere
(Ha HeKOj OCHOBH, CaMO LITO HUje U3BECHO fja he Tako yBeK 61MTH, KA0 LITO je HEU3BECHO
TO 3HaTM ca u3BecHourhy) fa ce Haj rpahanuMa cTpaHe p)KaBe CIIPOBOAYU MACAK, UMy
06aBesy f1a UX 3alLITUTE, 3aTO IITO TO HUKO APYTU HIUje Y CTAY.

Amnanoruja ¢ foMahum cmydajeBuMa Kao IITO je MONMNIINjA, OBJIE je HellpuMepeHa ¢
063m1poM jfa oHa Hema osnanthema y cdepu mehyHapoguux ofHoca, fa 61cMo y Hajbo-
JbeM IIpeMa Ipy6o0j aHaJIOIVji pasMOTPIUIN, Ha IIpUMep, AUCKPELVOHY OLITYKY HOMNIINje
[0 NUTaby Aa /i he min He 3ayCTaBUTV MOTOLMKICTY 360T Ipe6p3e Boxbe,! y cmucty
OJlTyKe HeKe BpCTe MelyHapomHOr eHTHTeTa HA/IMK HOIUIjH, TIpe HErO Of CTpaHe HeKe
IpkaBe (IIPBEHCTBEHO OHe Koja je moBo/bHO MohHa). [locTojn pasimuka, Kajja IIefaHo y
OKBMPY Ap>KaBe, MMaMO OWIEMY fla /1M la BO3aya 3ayCTaB) IONMLMjA — Yy KOM CIy4ajy
CIIefV KasHa MIN CYACKY CIIOP — WM fja TO YIMHIM OTPOMAH MOTOLMK/INCTA C BpyIo Moh-
HOM MAIIVHOM. Y OBOM JIPYIOM C/Iydajy, He CaMo LITO je FyOOKO CIHOpHA JTernTUMHOCT
UHTepBeHIIMje, HETO je Takohe HempegBUA/BMBO IITA M3 TOra MO)Ke fa mpomsabe. Y
rpabanckoM ApymTBY TO MOXKe Aa Oy/ie HE3aKOHUT MOCTYIIAK; Y X0630BCKOM IPUPOTHOM
CTamy je cacBMM yoOb14ajeHo.

ITpo6nem Ha mebhyHapogHOM IUTaHY - U je3Tpo pacIpaBe - je y TOMe IIOCTOj JIN Y
OJIHOCY Ha HOJMIMjy HeKa BUIIA MHCTAHIA, CY/, WM HEKO MecTo IpocyhuBama n pas-
TIOKHOT pasMaTparba.

Kan ce Takobe mozabaBuo oBuM INTameM U Maja y MUpPHUjeM TOHY of Bomsepa
II0 MMTakby XyMaHUTapHe MHTEPBEHINje, HIj€ MOTao [Ja apTUKY/IUILE PasjIor 3aIlTO 3a-
KOH — WIM 3acTape/u apryMeHTU Ha HyBoy YH (3acTapenmy IpBeHCTBEHO 3aTO IITO CY Y
CKJIafly € XJIaJIHOPaTOBCKOM JIOTMKOM) - Tpeba Ja /cIpedaBa IIOIpaB/batbe CTamba Y APy-
ruM gpxkaBama (Kahn, 2000, str. 51-53). IIpo6rem Huje, mpema KanoBoM miepmimiry, y
IpeTepaHoM Opojy CIIOPHMX MHTEPBEHI[Nja, HETO Y TPEIIL IITO Ce OHe KOH3MCTEHTHO
He usBope mwupom ceeta (Kahn, 2000, str. 57).

Hapame, AMepukaHIMMa je TeLIKO fa IpuxBate win patndukyjy mebyHaponue
HOPMe JbYJCKUX TIPaBa, ITO Ce€ OCBE0YaBa y M3Y3€THO CIIOPOM IIPOLECY NpUXBaTarmba
Kouseniuje o reronuay, MehynaponHor criopasyma o rpabanckym u HOIMTUYKIM ITpa-
BIJIMa, IOJATHNUX IpoToKona yKeHeBCKOj KOHBeHLMju, KOHBeHIMju O IMpaBMMa JeTeTa,
n Prumckor yrosopa o MehyHapomHMM KpuBMYHUM cygoBuMa. To je, kako Kan TBpan,
yrmaBHOM 3aTo 1mTo cy Cjenumene JIp>xase:

»IIPBa MOJIepHA IpXKaBa Koja ce (popMupaa Ioj yCTaBHIM I/eaioM JeMOKparTiuje 1
mpasa. To je gp>kaBa HajayO/be IPUBPXKEHA U/iEj O CeOM KAO CYBEPEHOM €HTUTETY IOf,
BIaJlABMHOM IIpaBa. VI TO je HajcleKTaKylIapHuje yCIellHa ApKaBa y MOIEPHOj UCTOPUjI.
Camo y CAJl je gy6oxo npuxsaheHo refuirte fa HeMaMo HOTpeby 3a HOBUM ITT00aTHUM
[IPaBHMM ITOPETKOM: TAKBY OTPeOy HeMaMo IOLITO Halll HarpoHamusam Beh 200 roguua
[peficTaB/ba HAI[MOHA/IM3aM [TpaBa Mo BragaBrHoM 3akona” (Kahn, 2000, str. 59).

4 (Walzer, 2007, str. 250) y ogroBopy Ha npumente Ensapna Jlytsexa (Edward Luttwack) ga Braga-
BIHa IIpecTaje fja Oy/ie MOpaIHa aKo ce PMMelbyje CaMo Ha Heke, a He Ha CBe C/TydajeBe.
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VspaxaBarme HapOJHOT CyBepeHUTeTa Ipuiarohasa ce cramwy X/IagHOr para, ca-
00pasHO 3aIITUTH aMepUUYKe TePUTOpMjaiHe 1 HMOMUTHUYKe KoHuemiuje mpasa (Kahn,
2000, str. 57). Hacrajyhn mpojekt r1o6anHmx /byACKUX IIpaBa KOju YMHIU Ce Ae30pMjeH-
tuie/ peMeTy, Maga Kau He objalmaBa YMibeHILY, IPBY IIPOjeKT BYACKMX IIpaBa — 6110
na je orenosbeH y YH, Mebynaponnom cropasymy sa rpahaHcka 1 monuTindka mpasa,
win KouBeHIj1 0 IpaByMa fieTeTa (ja CHOMEHEMO CaMo BIX) — TEIIKO Ja Ce MOXe pas3-
yMeTH Kao [ieo ,HacTajyher” xmagHopaToBckor passoja. IIITo ce Tutde areHfe /by[CKuX
mpasa nocie XJIagHOT paTa, IoCMaTpadnMa MehyHapomHOr mpaBa MOXKe Ce OIPOCTUTHU
36or MuuUbema fa je Behuuy mHuiujarusa 3a mpomeny MmehynapopHor mejzaxa fajy
Awmepukannu. IIpu 3ammBcku pat, yernocrasa gBa ad hoc kpyusuuana cyga 1993. (ICTY)
n 1994. (ICTR) (xao u xnbpupHux cygosa norom), HATO kaMmarma Ipotus Jyrociasuje
1999. u yumnarepaanu pat mpotus Vpaxa 2003. Bopumu cy mpoMeHM o6IKa U cafpxaja
HadMHA Ha KOjI Ce IIPOjeKT /bYACKNUX IIpaBa Ha MehyHaponHoj cienn ynanpebyje Bumre
Hero 6m1o KOja MHULMjaThBa Of Kpaja X/IafHor para.

XymaHUTapHa MHTepBeHIMja Takohe Huje HemTo HaMeTHYTO CjemumennM Jlpxa-
BaMa I HUje U3yM 3eMajba ¥ pasBojy TOKOM ceflaMpeceTux rogyaa. OHa IIpecTaB/ba He-
IITO BPeJHO XPTBOBamba >KMBOTA, II0 Bo/sepoBoM I/IegMIITy, IIOLWITO IpefCcTaB/ba aKT
KOJIEKTUBHOT areHca off CTpaHe ApiKaBe, 1 Mafia je Moryh ryb6urax )XuBora, Hije Ha KOIj-
KI XXMBOT Ap)KaBe KOja MHTepBeHMINe, Koja he Hactasutu fa >xusu (Walzer, 2007, str.
256). VI3rmena fga oBaj apryMeHT MOXe [ja HOCTYXU 3a peliaBame IpobieMa ,,g006por
Camaprhanuna’, Tj. Jy>XKHOCTH Ja Ce IOMOTHE OHMMA UMj¥ )KUBOTH CY Y OIIACHOCTH, a/Ii
fia To He OGyfie Ha LITETY JMYHOT )XMBOTA OHOTA KO HprcKade y momoh. Brisep momepa
IUTamkbe IpefoYaBambeM aKIyje Kao Oe30IIacHe II0 CyBepeHNTET Y TePUTOPHjaIHIL MHTe-
TPUTET p>KaBe y K0joj ce nHTepBenure (Walzer, 2007, str. 256). Taj moTes, kxojum yBepa-
Ba [pyKaBe KOje pasyM/bIBO IVIefajy [ja 3allITITE )XUBOTe CBOjUX rpahana’ — Koju Tpaxis,
Kako kaxxe Bomsep, oxcyctBo xpraBa (HyaTo crame wmtete) (Walzer, 2007, str. 244) -
[OCTaB/ba MUTaFE O TOMe IITa ce foraba mmeHOj gpxasu. Huje i oHa y omacHocTH
360r caMoOr TepUTOPUjaTHOT MHTETPUTETA U CYBEPEHNUTETA O KOjUX APXKu? AKO TaKBO
HapylaBame CyBepeHnTeTa Ipeba Ba/baHO Aa Ce YIOPeAM Ca XMBOTUMA OHUX KOjU CY
3ay>KeH! Jla MHTepBeHIUjy U3Be[y, OH/ia IMa BPeJHOCT Yyheme/muTame 0 TOMe Hifje /1
IIpe Hero ce IIpefy3Me aKiiija TaKBe TeXXMHe HeOMXoAaH ¢ep aparXMaH 6110 Koja BpCTa
IpoliefypaHe BPCTe WM IPETXONHO IPOMUII/batbe caMe aKluje.

JKpTBOBame >xuBOTa IOjeMHALA, TAK/Ie, He IITeTV XXUBOTY ApxKase. JKpTBoBame
MIMa BPEIHOCT YKOJIMKO je M3BeeHO Ha MOPA/IOj OCHOBM, KaPAKTEPU3ALIjOM »HAC” (,M1”)
KOjIi IOMeXeMO ,,i1Ma’. VIMa y Toj TBpAM 0 )XPTBOBaBY 3a Ap)KaBy (koja he HactaBu-
TI [ja )KMBU) Hedera 3abpumaBajyhe cmmanor KaHOBOM Bl TEOTOMIKOM IIPOjEKTY, U
HETOBOM II0jMY KPTBOBaIba 32 HAPOIHOT CyBepeHa. JIMa Hedera n3yseTHOT (MM eKCIIeII-
IIVIOHA/IVCTUYKOT) ¥ IIERUIITY [ia ,,MI1 ; TIOIITO CMO YTBPAVIIN A4 je MehyHaponHu nopenak
HeMohaH, 1IN [ja ce Ha HAaC He MOTY IIPYMEHUTI MHCTPYMEHTH JbY[CKUX IIpaBa (Hajsaf,
HIICMO JIY MX MU HaIlMcaIn?) NaK tpebana mpasry y3sMeMo y cBoje pyke. MehyTuwm, rue cy
rapaHIije 3a Ty aporaHIyjy, Ty enucTeMIuKy usBecHocT (Jokic, 2004, str. 258)?

v

Vimak 1999. kaga cy mHoru Ha 3amapy 6panumu HATO par mpotus JyrocnaBuje Ha MOpaaH
Ha4MH, Majia Cy y IOTIYHOCTY OM/IM CBECHIU HeroBe HeJleralHOCTH, Bansep je 61o ycamsbeH y
3acTyIamwy KOIIHeHe MHTepBeHIje: , 5110 caM 3a KOHIIHeHY MHBa3Mjy, MOLITO MCTa He OU MMasa
MHOTO0 XXpTaBa’, (KaKo je IUT. u fucKyToBaHo y Brdar and Jokic, 2011, str. 62-63).
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[Ipo6nem neranmsma 1 HacTaHKa MehyHapogHOr IIpaBa

JInbepanHy HpUBPXKEHOCT IIPAaBHUM IPMHIMINMA (yoO61dajeHo, a He YBeK) IIO/M-
TUYKM TeopeTudap kao wro je Ilygur Ckmap omucyje kao ,jeranusam’ (Shklar, 1964;
Bass, 2000, str. 20) TO jeCT Kao ,,eTMYKM CTAB KOjU AP>KM JIa je MOPATHO ITOHAIIalbe CTBAp
IpaBWIa Koje ce CIefy M MOPATHUX OfHOCA CAYMEbeHMX Off Y)KHOCTU U TIpaBa Koja Cy
nppebena npaswauma” (Shklar, 1964, str. 1). Jleranusam je omnuka Behuue gemokpart-
CKMX APYIITaBa, a Y3 TO MOXe fla CaulibaBa U UJICOTIOINjy KOja OCIOpaBa ,IOTUTUIKO
mopekso u [monutmuky] uMnopt npasuux opayka” (Shklar, 1964, str. 1; Dossa, 1999,
str. 73). Jleranusam unycTpyje BpcTy GopMaam3Ma Koji je HeONXOAaH Kaja ce IpaBHa
Tenma obpasosaHa Ha MehyHapogHOM Iany (y OACYCTBY HaJHAIIMOHA/IHE IPUHYTE) Aa 6u
6um1a ollemMBaHa Kao IETUTUMHA. Y Teopuju MehyHapogHUX OffHOCA JIeTa/In3aM ce 4eCTo
CYIIPOTCTaB/ba peanusMy Koju rpy6o TBpAY [ja Ap>KaBa MOCTOjI y aHAPXW)jU 1 1 He MOXKe
fia mpuberaBa yCIoCTaB/beHIM MeXaHU3MIMa IIpecyhrBama NHero yMecTo Tora Mopa aa
ce ocsoHy Ha camoniomoh (Mégret, 2002, str. 1267; Bass, 2000, str. 276), nnu Ha uaeamu-
3aM KOju1 -- c/nayHO CTOHOBOM KOHIIEIITY ,, HOpMaTuUBHUX npasa” (Stone, 2002, str. 325) --
TBPAY fia je KpuBM4YHM MehyHapomHM Cyx fieo moKpeTa Ka ,,MehyHapogHOM naeansmy’,
IIpeMa KojeM ,,HOpMaTyBHe CTPYKType MOTY /ia BOfie OTpaHMYeblIMa IIOHAIIamba IpXKaBe
U aKO HaM HoDbe 3a PyKoM jia Te CTPYKType yrpajumo y cucteM MebhyHnapopgHmx ofHoca
cBet 611 610 607me MecTo 3a xuBoT  (Goldsmith, and Krasner, 2003 quoted in Bibas and
Burke-White, 2010, str. 641).

Ta Teopuja MehyHapoaHOT KpUBUYHOT IpaBa (kao u Teopuja MehyHapogHUX ofHOCA
3aMHTePeCOBaHa 3a IPAaBO) UCINUTYje MONMUTUYKE ¥ HOPMATUBHE HAIlOHE KOjI Ce jaB/bajy
y IpMMeHM IpaBuIa 1 IpaBa Ha HaulH BpJIo cindaH y npuctyimy (Stone, 2002). Mehytum,
HeMa 3Hadyaja To ILUTO je JIeraan3aM MCTOBPEMeHO opyhe KpUTMUKe HOMUTUYKE aHAJIM-
3e (kao wWTO je TO y cnydajy CkiepoBe) U KOHIIETITKOjI Ce PEMHTEePIIpeTUpa Off CTpaHe
[IOTOIBVX yUerbaKa U NyOMuIMCTa Koju 3acTymajy ¢popmannsam 3ajenHo ¢ (ogpeheHom)
nunbepannoM BpuHOM (Bass, 2000, str. 6).

Ypkoc paHujuM J06po OCMMII/bEHMM HACTOjamMMa, Impoliecu mpen Mehynapon-
HVM KPUBUYHUM CYJOM 3a/[yKeHIM 32 IPOLieCyMparbe ojeMNHalla 0jaBUIN CY Ce ca Cy-
moM y Hupubepry, mocrne mopasa Hanycta y II cBetckom paty (Maogoto, 2004, str. 77-100;
Power, 2002, str. 49-50; Bibas and Burke-White 2010, str. 646). VicTopujcku HOKyIIaju ga
ce cynu Hamoneony nin Kajsepy Bunxenmy ocramu cy Heycmeuran (Bass, 2000, str. 37,
106), y cyouery ¢ HajTpajHujuM (1 HajTBpAOKOPHMjUM) TpobrieMoM MehyHapomHor mpa-
B4, TO jeCT HErOBMM KOHTMHYMPAHUM IOCTOjalbeM Y BUPTYaTHOM HPUPOJHOM CTakby
ycrlen HeocTaTKa HazipebeHor aytopureTa Koju 611 610 y CTamy [ja MSpeKHe Hpecyny u
HaMeTHe je HACYIIPOT [I0jeAHNM CyBepeHuM apyxasama (Kant, 1970, str. 103). ITomuro ce
TO CTake Huje MHOTO 13MeHNI0 mocrne II cBeTckor para, u ¢popMaiHo cramwe Meby mpxa-
BaMa 11 lajbe KapaKTepullle aHapxuja (Tj, OfCyCTBO Xujepapxuje ipxasa), Mehy mobegun-
9kMM Ap>xaBaMa CaBesHMKa jaBUIIA Ce MOMUTUYKA BO/bA 33 YCIIOCTAaBOM OHOTa IITO
CxrepoBa Ha3WBa ,,3aKOHOMMKMM HOMUTHYKMM MHCTHUTYLMjama” (Shklar, 1964, str. 156)
3a Ipollecyupame HAl[MCTMYKMX M jallaHCKuX Boha 360r mokpeTama arpecMBHOT paTa
U 3a HOBOYBEJCH IIPEKpIlaj 3BaH ,3/I0YMH IPOTUB YoBedHOCTN . CKIepoBa Mpu3Haje
— YMHOTrOMe 3apafj opas3a OHUX KOjU JIpXKe IO JIETA/IUCTUYKe MPUPOAe HUPHOEPIIKUX
U TOKMjCKMX ITpolieca — Jia HacTojame fla ce CYAM IOjefVHIMa Hije 6alll IpaBHO 4u-
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CTO, IIOIITO je y IIYHOj MepM HACTal0 HUOTKYAA: KaO Pe3yATaT MOINUTHKE, C HAMEPOM
IIPOMOIIVj€ IIPUCTOjHUX TIOMUTUYKIX LU/bEBa.

Y cBom papy (Shklar, 1964) CkmapoBa ucnutyje HeucnuTaHe TeH3Mje (IapajoK-
ce 1 cykobe) Koju cy fouuIu Ho m3paxkaja TokoM cybema. [egaHo y 4mcTo mpaBHOM
CBeTIy, MOITIo 61 ce pehm fja oHM y)XXMBajy BelMK CTeleH MeDhyHapopHe jmermTuMHO-
ctu - Kojoj (Stone, 2002, str. 300) mpumaga oxrosapajyha texxnHa, Kao IMITO JTerUTUM-
HOCT ,,Marn4HO” MOApasyMeBa MIPUBPKEHOCT MOMUCY — A/l Aa VICTY Taj JIeraju3aM Ia-
PagOKCaIHO CBOjUM PAfIOM MCTOBPEMEHO JOIPMHOCK €pO3Wju KpenubuanreTa CyLoBa
Koju ce 6aBe mpekplIajuma Koju (bapeM TeXHUUKY IIEFAHO) HUCY 3/04nHM. V 3aucra,
yIpkoc ¢opMupamy YjeanmbeHnx Hauuja, Ipe OKOHYamba XIafHOr pajia Hije U3BeleH
HII jeflaH CYACKU Ipoliec mpel MehyHapogHUM KPMBUYHUM CYLOM, CBE [0 YCIIOCTaBe
Mebynapoguor Kpusu4Hor TprbyHaa 3a 6usIy Jyrocnasujy 1993. (Maogoto, 2004, str.
237; Bass, 2000, str. 206-275). IIpema ToMe, He Moxe ce pehu fja 1a je Hupu6epr ocrasuo
TpyJI0 IpaBHO Hacehe y cBoM moBOjy: X/IagHU parT je 0CBEOYMO MHOTe BEINKa 3BepCTBa
Koja 611 HeCyMIbIBO MOIJIa fa 6yy IpeaMeT Kao PAaTHY 3/I0YMHI, Y MUHTEPECY IPOMOLje
MHTepeca [Bejy CyHepcuIa BUIe HeTro IITO je TO yIMibeHO areHgoM MehyHnapoptor kpu-
BuuHOT 1pasa. Kao o je pexao Ilopir Bect, 1984, Hupubepr HaM je 610 ,,CBETHOHNUK 32
nebuma xoju je pactom noctajao cBe Heoxpehennju” (Best, 1984, str. 26).

Crarbe Huje TAKBO CaMo 300T OACYCTBa HaHALMOHATHOT Ay TOPUTETA KOju 611 MOTao
npxxase ga npuHypu (Hajmpe CAJl m CCCP) ma ce moT4mMHe ayTOpUTETY IIpaBa, HETO U U3
mupe ¢umosodcekux pasmora. Cxmeposa TBpau ga Hupubepr tpeba pasymern Kao mo-
JIMTUYKM 3aK/bydak monutrke ogpebhene Bpcre (Hanmsma u damnsma) u Bpcte para (II
CBETCKOT paTa). Y ToM cBeTry HupHOepr ce He MOXe LIEHUTH K0 M3y3eTaK ([IpaBHU M
Koju ipyru), Beh xkao sui generis ofyKa Uie0OIONUIKOT paTa eMMIHALMje — Ha 0be cTpa-
He — KOji Ha/axe ofiroBapajyhy enmMMuHanujy (fofyiie IpaBHUM WM 6ap jeraancTud-
KIM CPEfICTBUMA) — HeroBor mopaxenor sobhcrsa (Shklar, 1964, str. 163). Ha Taj Hauus,
cybeme je 6mmo mommtiuko cpencTBo CaBesHMKA fla YCIOCTaBe TaKaB ITOMUTUIKI aKT
KOj!, Ka0 CYIIPOTCTaB/beH YMCTO IIPABHOM IIPOLIECY, MOXe Ja ce y3Me Kao CIIy4aj Koju Ha
HeKM HauyMH Mopudukyje/Mema cyncranny Mehynapopsor npasa. Bpennoct Hupn6ep-
ra, kako TBpiu CK/IapoBa, Huje y IpU3HABakby CUJIE ITPaBa IpeMa XallKoj KOHBEHLUjU
(mmm 6mIo 4era CIMYHOT); HETO je HALMCTUYKO ITOJMTUYKO IIOHAILIAke — a HAPOUUTO
OHO IITO je YIA3UIO y HeroB cacTaB — Kao U unmeHnna ga CasesHun, 6e3 o63upa Ha
HecpasMepHO yIoTpeO/beHa paTHa CpefcTaBa, Ha mpuMep y 6ombaprosamwy [IpespeHa,
HIICY YIIOpeAVBa ¢ HAIMCTUYKYM 3/109nHNMa. Ha Taj HaumH, T mocTynny Mory fia 6ymy
npeamMer MebyHapogHe HOMMTUYKE IIEfaroruje, Mpe HEro Aa CauMibaBajy HEKYy BPCTY
npasHor nsysetka. Opze ce ananmse CKlepoBe JJOHEK/Ie pasayKyje Off COBjeTCKOT TTe-
AUIITA TOT BpeMeHa IIOLITO ,,pYCKM apXMBCKY 3allMICHIIIN He OCTaB/bajy MeCTa 3a CyMIby
ma cy cosjerckn pexxuM u TajHa Komucuja 3a Bobewe Hupu6epukux mporeca Hupn-
Oepr BUAEIM KA0 ,MOHTMPAHU IIPOLIEC” — TO jeCT, Ka0 BeXKOY 13 AMFAKTUYKOT JIerains-
ma” (Hirsh, 2008, str. 703). Hagame, ynpkoc BaXHOM cuMO0IMIKoM fonpuaocy Huph-
Oepra KOJIEKTMBHOj CaBeCTH — a BPEJHO je IIOMeHa fia je JOBO/BHO HAIMCATHU MMe Tpajia
nomahuna MebyHapogHor patHor TpulyHama, fa ce OXXMBHU TPUjyM} 3amafHOr IpaBa
HaJ] BapBapCTBOM I HeCyMmbMBIM 3710M (Bass, 2000, str. 204-5 - and on symbolism Stone,
2002, str. 145-6), TpubyHain ucte Bpcte, oHaj y TOKujy, HUje TOMNKO CUMOOMMYKH J06MO
Off TakBe cMMOOIIIKe jacHOhe.
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Ito ce Toxmjckor TpM6yHaHa TUYe, MOMUTUYKE JIEKLMje M3BeJleHe TaKBOM €JI0-
KBEHI[I[jOM Kao MPOTHUBY HAIUCTA, JamaHuuMma He 6u 6uie ybemmpuse. One Hucy ybe-
nute uy BehuHy cyanja, u gucupent, nupujcku cyauja Radhabinod Pal moce6wo je nny-
cTpoBao konuko je Tokujo 6uo ppyxunju (Sellars, 2010, str. 1094). Hajmpe, ,,ancte pyxe”
CaBesHuka 6ue cy MHOro HejacHuje Hero y cay4ajy Hupu6epra. Kao mro je sammcao
bpyno Cuma 1999: ,,Aymsui je 6110 caMo HeMayKH, ¥ C TMe He MOXKe Jja ce Mepy HiU
jelaH IpeKpIlaj KOju Cy IIOYMHIIIN jallaHCKY IO/ TIYKM 1 BOjHM /inpiepn” (Simma, 1999,
str. 83). Cynuja ITan je 610 peBoaTHpaH IITO AMEpPUKAHIN CyAe JamaHy 3a paTHe 37I0-
YyHE IPOTUB YOBEYHOCTH Nocie Xupomnme u Haracakmja; n 3amcra, TakBa He4yBeHa
xunokpusnja (Shklar, 1964, str. 161; Pal, 1953, str. 620-21) Huje caMo pas3jBajaia jIeKuyje
Hupubepra of TOKHUjCKe ,[IOIUTIYKE KaTacTpode”, HETO je MOCIY)XIIa yMatbethy IpaB-
HOT Kpepgubnnmurera obejy crpaHa. Hegocrarak mernTuMHOCTY 6apeM jefiHe Of TUX [iBejy
MHCTUTYIMja yMamIa je (Kao mTo je npensuseo CTOH) U3Iefie TIOBMHOBAKbA OITyKaMa
IOC/IEPATHUX CY/ICKUX IIpOlLieca.

CkapoBa yKasyje fia HOTUTUYKe KOPUCTU Off JIETan3Ma KOPECIIOHAMPajy HapaoK-
CY TP>XUILTe-TIONAC, T/ie JIeTa/lu3aM Ujle CKyIa C TPXKUIITEM U TJie Ce JIeTalu3aM cara-
masa ¢ TPXXUIHUM popManusMoM a MehyHapopHa momuTiKa objalrmasa IITa HaTaXe
MexaHusaM mpupope MehynapopHor mommuca, xocmononuca. Ha Taj Haumh, mpuctyn
Cxrapose - y cknagy ca CTOHOBUM — fiaje OfroBop Ha nuTame Pruapna Panka (Richard
Falk) ,3amTo cyBepeHe ApkaBe yBeK IIPKAQjy BPESHOCT TaKO CyOBEP3MBHUM MjejaMa
Kao IITO je upeja MehyHapomHOr KpMBMYHE OATOBOPHOCTM JIMfiepa 3a paTHe 37I04MHE .
To BpemHOBame, TBpAU PajK, MMa CMUCTA jeINHO ,aKO je HaMeTame OATOBOPHOCTHU
cxBaheHO Kao fapiiukynapHo MOBO/bAH OArOBOP HA JATHU TeOIOTUTUYKY 133308 3apaf
nsberaBama mwerosux mupux nocrepuna’ (Falk, 1999, str. 710). To ce, y KOCMOIONNUCY,
HONUTHUIIM, OFHOCH Jla/IeKO Mame YMCTO HETo IITO je CIyYaj ca IpaBoM 1u GOpMamTHIM
€KOHOMCKVM MOJIeNIIMA.

JleranuaaM je 610 3aMUILJbEH KaO KOHIIENTYaTHO CPELiCTBO fla MITYCTPYje HeOIXOf-
HOCT HOJINTIYKE BOJbE Y XUTHUM CITy4ajeBuMa Mel)yHapogHor KpuBr4HOr pasa.® Yero-
craBoM of ctpane Casera 6e36enHoctu YH fBa momenyTa ad hoc kprBuduHa cyna xoja
IpoLieCyNpajy mojefuHIie, Kao u HoBodopmupan Mebhynapopgun kpuBudanau cyg (Kojer
CA]l Hucy gp)KaBa WIAHNIA, U UNjOj jYPUCAUKIVY HACTAaB/ba fja Ce IIPOTMBY),” JIera-
nusaM 1 jambe ob6e3behyje aHamuTHMUKO yyTcTBO aHa/morHo CTOHOBOM CXBaTamy IIpa-
Ba Kao ,,An(y3HNUjOj METONY apTUKY/INCamba CTaHapfia MOHAIIAba y JATOM CUCTEMY
pasperaBama cykoba” (Stone, 2002, str. 325).

Y MehyHapogHMM ofHOCHMa YIIPaBO Taj ,aKTYe/IHM CUCTEeM pelllaBamba Cykoba” Ha-
MayKe MHOTO JIeTa/bHUjy aHaNu3y, Koja 0¥ YK/byunaa UCIUTHBAE CTETIeHa JIeTann3Ma,
Kao U yBaKaBarbe [JeMOKPATCKMX 1300pa HAUMIEHNX Off CTPaHe PasININTHX [PYIITa-
Ba Y3[Y)X KOHTHMHYyyMa Koju mpe of MehyHapogHux pexnma Koju ykpydyjy popma-
HY OIFOBOPHOCT U OfIMa3fly, 0 KOJEKTMBHE IOUTUYKE OIFOBOPHOCTU U IIOMUpEma
(Kahn, 2000b, str. 5). CHajnep u Bumamypu TBpfe fa ce OCTBaperhe APYLITBEHOT MIpa
Y TOCT-KOHQIUKTHUM ApKaBaMa 4ecTo AYTyje Oy Jia Ce HEIOCPENHO 3a/I0BOberhe

6 3a HOBUje fleTa/bHIje AUCKyCHje Be3aHe 3a KOHLENT ,,terannsma’ Ckirepose (8. Dickson, 2015).

7 Bup. ‘National Security Strategy’ (2010), p. 48, goctymnHo Ha https://www.whitehouse.gov/sites/
default/files/rss_viewer/national_security_strategy.pdf (last visited 17 December 2015).
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IpaBjie 3aMeHM IONMUTMYKMM mperosopuma (Snyder, and Vinjamuri, 2003, str. 13).
Haparme, sacTpamyjyhn yunHak nmpasjie Mo>ke ce 3HA4ajHO OTPAaHMYUTH Kajia je FPYIITBO
3ap006/bEeHO y IepBep3HM eKBIIMOPHUjyM — CUTYalija Y KOjoj IOjeAMHI HUCY CHIPEMHU Ia
obycTaBe Hacu/be YKOJIMKO CBU He JOHeCy TakBy ofnyKy (Katzenstein, and Snyder, 2009,
str. 59, 63). IIpeBasumakere TUX M3a30Ba YeCTO Ha/laKe JABarkbe aMHECTH]a, ¥ TPrOBUHY
¢ I7IaBHMM BoDaMa IIpeTXOIHOr peXkuMa Koju OM y IIPOTUBHOM OM/IM CKJIOHM Ja Yrpo-
3e HpolleC NMOCT-KOHGIMKTHE MHCTUTYLMOHAIHE Usrpaame. Jy>xHoadpuuka Komucuja
3a UCTMHY U IOMUpeme 1 aMHecTrje Koje je Illmanuja fama 3apay cyodaBama ¢ ¢amm-
cruukoM nportoirhy — oBaj fpyru ciay4aj mobybyje nHTepecoBame y CBET/Iy HaCTOjarba
[Inanuje ga nmponecyupa Ayrycra Ilnnodea ynpKoc NOMUTUYKOj ofnyuy Yunea ga My
Kao ceHaropy rapanryje umynurter (Rodman, 2006, str. 25) - uiHe HOBMje IpUMepe He-
HPaBHOT IIPUCTYIIAa HIOMEHYTUM IIPO6/IeMIMa MOIUTIYKE TPAH3ULje.

CacBum je moryhe cymmarnu y tpaHchopmaTtuBHe yunHKe MehyHapoRHUX HOpMUL.
Hapounto y mebynapopsoj mommtuim, rae ce jeranmsaM Cyko6/baBa € MOMUTUYKUAM
3aXTeBMMa, Ka OBMMa [IPyT¥Ma HallMOHa/IHe JMfiepe MOIIa 01 Ja Boau pasbopuroct. Y
MeDhyHapoITHOM OKpYKemY Y KOjeM ,,JiMa MHOTO 3aXTeBa, MHOIITBO HOPMU, acCKMeTpuja
Mohy a HU jefiHa ayTOPMTATUBHA CTPYKTYpa JOHOIIeHa Of/IyKa , Ip>KaBe Ce HelOTIIy-
HO coLujanmayjy fo ycknahuamwa ¢ mehynapopaum HopMama 1 Bpefnoctuma (Krasner,
1999, str. 9).

[Tapamokc HembeparHOT MOjeHIIA

Axko ce mehynapopHo npaso, kako To kaxxe Kan, 3aucra kpehe of ,,ydema o gpxas-
HUM OFHOCUMA Ka peXXuMmy nHpmsupgyanuux mpasa” (Kahn, 2000b, str. 5), ouga he to
BEPOBATHO BOAUTY BUCOKO MHAMBMAYaIN30BAHOj KOHLEMIV)I IMIHOCTH Y KOjoj Ipa-
Ba — 4ak u MehyHapopHa — mpeTxofe OCTaaMM HOJMTUYKUM OOaBe3aMa. A IONUTHY-
Ke 06aBe3e ce paHIMpajy MHOTO LiMpe Hero IIpaBa: Off MOPOANILe, 3ajeHMLIe, HAPOLHOT
CyBepeHa, JO MHCTUTYLUja He-ToMUHaIje 1w pacyhusara. Vako obaBese He uay — u
He Tpeba fia UAy — TaKo JAaJEKO, M aKO CY MOIUTIYKE [0 IPUPOJIL, OHE Ce He MOTY CBe-
CTH Ha YCKY MHAMBUYATHY KOHLENIUjy IpaBa 6e3 IpoMeHe Hedera (yHIaMeHTaTHOT
Ipupoay nubepanHNor CTAHOBUINTA. Ma KOJIMKO HpaBo, IIPOoLieAype U IpaBa bepan-
3My OM/IM BaXKHU, OHM Cy Y CBAKOM C/Ty4ajy BayKHI YHYTap MHCTUTYIMja Apxase. Ty 1mo-
MeHyTe 006aBe3e HACTAjy Kao MOMUTHUKe MHCTUTYLHje (6110 fa cy fenmnbepaTtuBHe M
MHCTUTYLIMje IIpaBJie) Cy MecTa Ijje mnbepaiHe 06aBese CTUUY CBOje BaKewbe. Y CTaTHOM
OfICYCTBY MCTMHCKM Ba/baHOT (TO jeCT, YHUBEP3aJHOr) MHCTUTYLMOHATHOT HaMeTarba
HpaBfie, Mfieja peKMMa MHAMBUAYATHUX [IpaBa Koja Oy 3aMeHUIa JOKTPUHY AP)KaBHIUX
OffHOCA HUje CaMO HeyBep/bIBa, HETO, N3IVIEa, KA0 fia IIOHOBO YBOAM HEKY BPCTY IpeIo-
JIMTHYKe, IPCTO HemubepanHe aHapxuje. To, 3acurypHo, He 6u 610 mmonuc Koju 61 3a cebe
HpYDKe/bKUBATIN TUOEepaTHI IPOTUBHUIV JP>KaBHOT CyBepeHNTETA.
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