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KPIIEIbA YHUBEP3A/THUX JbYACKUX ITPABA U ITPOTOH
CIIII Y HPHOJ TOPM Y BPEME EIITMIEMUJE COVID-19

Caxerak: Y Perry6muiu L proj Topu je kpajem 2019. rogune foHeT 3aK0H 0 c1o60fu
BjepOMCIIOBUjeCTH KOjH je M3a3Ba0 IMPOTeCTe ¥ MacOBHe IUTHje of feueMbpa 2019. no
mapTa 2020. roguse. Hakon usbujama emnpemuje COVID-19 Bractu y Ioaropuru cy
baxTu4kn ykuHyse cno6ony oKyIlubamwa 1 c1obofy BeponcroBecti. Tako cy BIacTi y
Lipuoj Topu, oz onpaBpameM XIUTHE APYIITBEHE ITOTpede WM 3aIUTUTe jaBHOT 3PaB/ba,
HEIPOINOPIMOHAIHO ¥ HECPa3MePHO IIOCTYyIajie 3a BpeMe enujemuje. Ha taj Haunnu cy
npekxplieHe MehyHaponHe KOHBeHIUje KOje TapaHTYjy YHUBEP3a/IHY 3alITUTY cIo6ozie
BEePONCIIOBECTI U Ofipende Koje 3abpamyjy nuckpumuHayjy. Enugemuja COVID-19 ncko-
puirtheHa je ox crpaHe BiaacTu 3a o6pauys ca CIILI y Ilpuoj Topu papu cTBaparma Heka-
HoHcke III1I1, ofysuMarsa [jpKBeHe IMOBVHE 1 HAMETAbha OfPeOy HeJIeTUTUMHOT 1 HeJle-
raJIHOT 3aKOHA O CTI06O/M BjepOUCIIOBUjECTH.

Kipyune pean: COVID-19, mehynapoguo npaso, Llpua Topa, ennckon Joanukuje,
JbYZCKa ITpaBa

YBop;: 3aKoH 0 c1060/ BjepONCIIOBMjeCTH 1 HAPOFHO-IIPKBEHE TNTHje
y Lpnoj Topu youn nsbujamwa enugemuje COVID-19

LInb oBOT UCTpaKUBalba je IPaBHA U COLVOTIONIKA aHaMu3a 3aKoHa 0 ClToOO/ Bje-
POMCIIOBMjECT M HEeroBOT yTHIIaja Ha CTambe /bYCKMX npaBa y Pemy6mumu Lpuoj Topu
y Bpeme emmgemuje COVID-19, kao u yrBphuBatme y3pouHO-IOCTIefUYHE Bese Ca IOKY-
lIajeM cTBapama HekaHoHcke IITIII.

Kpajem meem6pa 2019. rofyHe, HEKOMKO MeceLy rpe nsbujara enaemuje COVID-19,
y HapopHoj cxymmurunm Peny6nuke Lpue Tope je ycBojen 3akoH o c1o60au Bjepou-
crioBujecTu (3akoH).”> Y jaBHOj pacIpaBy, Koja je IpeTXOfU/Ia yCBajatby 3aKoHa 0 ciobofu

! dejan.mirovic@pr.ac.rs

2 Bnapa Peny6nuke Lpue Tope je ycBojuna [Ipemnor 3akoHa o cio60a1 BjepoUCIIOBjeCcTy Ha
cemHuIM of 5. fetleM6pa 2019. ropune. Ipenor je cnepeher nana ynyhen HapopHoj ckymmiTysm.
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BjepONCIIOBHjeCTH, HItje yaeCcTBOBaIa HajBeha Bepcka sajemuuiia y Perry6miu Lproj fopu
- CIIL, ognocno Enuckoncku casjet CIIL y Lipnoj Topu xoju ce cacroju of mpescTaB-
HIKa MuTpormosmje LpHOropcKo-npumopcke, Enapxuje 6yanmpancko-Hukumhke u gse
emapxije Koje ce IPOCTUPY AeIMMIYIHO 1 Ha Teputopuju Perrybnuxke Llpue Tope (3axym-
cxo-xerjeroBauke u Munemrescke).” ToxoM rmacama y HapopgHoj ckynurtuam Pery6mmxe
Llpue Iope yxammrena je Hajseha oIo3uIOHa MOC/IAHNYKA TpyTa (IIO/IMIINja je HACUIHO
ynanay cany Hapopgae ckynmTnHe). 3a 3aKoH je I1acano yKymHo 45 ox 81 mocimaHumka,
konuko 6poju Haponna ckymuruua Peny6muxe Llpue Tope. 3akoH je cTymmo Ha cHary 8.
janyapa 2020. rogune.

Y TOM KOHTEKCTY, 3aKOH je HeCyMBbIBO He/lerajaH jep, mpeMa akageMnky Koctn
YaBoIIKOM, IOCTYIIAK 3a JOHOIIEHEe 3aKOHA MOpa OUTH ,,jaBaH, MOAPOOAH 1 JOBOBHO
Lyr’, IpoLefiypa Mopa ia o6yxBara jaBHy pacIpaBy U [Iacaibe y 3aKOHOZABHOM TeIy, a
3a Ba/baHOCT 3aKOHA je ,,HeOOMYHO BXXHO  IIOLITOBae MpegBIheHOr MOCTYIKa Off Kora
ce ne cme oncrynatu (Cavoski & Vasi¢, 2006, str. 363).

YaBolIKM MCTHYE U J1a je HEOIIXO[HO Jia Y IOHOLIehY 3aKOHA yYeCTBYjy OHI Ha Koje
he ce 3saxoH ofHOCHTH WM IPYIITBEHE IPYTIe KOje Cy HajBUIIIe 3a/fHTepeCOBAHE 3a HEerOBY
npumeny. Kapa IImut (Carl Schmitt), jegan ox Hajsehnx nmpaBunka XX Beka, cMarpa fa
opnyka ,iyke BehnHe” y mapaMeHTy, Koja Hifje lerajiHa, He MOXKe OUTH ,,IIpaBefHa I
ymua” (Samardzi¢, 2001, str. 317).

3aKoH 0 c11060/M BjepONCIIOBIjECTH je U HeJleruTUMaH. [IpeMa IIpaBHOj Teopuju AyX
KOMIIpOMICa n3Mehy pasHUX APYLITBEHUX IPYIIA je OCHOB JeMOKpATHje, Ko 1 JIETUTIM-
HOCT 3aKOHCKUX mpormuca. YyBenu cprcku npasark Croboga JoBanosuh mmime o Tom
AYXy KOMIIPOMIICA M/IM COLMO/IOIIKO-IIPaBHOM KOHTEKCTY 32 JOHOIIEHE 3aKOHa Kafia
obpabyje enrneckn npasuu cuteM y XIX Beky (Jovanovié, 1940, str. 104).

Kapn IImut cMarpa fa je y OCHOBM JIETUTHMUTETA IOK/IaMambe n3Mely dnmennija
u mpaBHUX HOpMu (Schmitt, 2011, str. 53). Tomac Mop (Thomas More) je jour mpe 500
TO/IMHA KPUTHUKOBAO HEJIETUTUMHOCT 3aKOHa y EHITIECKOj KOju Cy, cm4HO Kao u 'y IlpHoj
Topu, mocmy>xunm 3a OTUMambe pKBeHe NMOBJHE. MoODp je TaKBe HeNETMTUMHE 3aKOHe
OIINCUBAO K0 ,3aBepy borarux npotus cupomaxa’ (Lukié, 1964, str. 278).

Maxkujasenu (Nicolo Machiavelli) y mctom mepropny muiire ga Myapa BIacT He CMe
fla IOTILelbYje HapOJZHO He3a0BO/BCTBO Kafja JoHocH 3akoHe (Machiavelli, 2012, str. 91).

Konauno, mopepuu ¢panrycku npasauk Ommusuje Bo (Olivier Beaud) cmarpa fa
HajBuIIa (CyBepeHa) BIaCT MOpa Ja Ce 3aCHMBA Ha JITUTYIMUTETY U Ja CaMO TaKO MOXKe
OIIpaBJiaTH CBOje MOCTYIIKe. Y CYMPOTHOM, BIACT 0e3 TerMTUMUTETA je ,pPa3bojHNUK ca
mumrokem” (Beaud, 2016, str. 3).

C pmpyre cTpaHe, yrpaBo 360 HEJIETUTUMHOCTI J HelleraTHOCTU 3aKOHa 0 cIobofu
BjeporcroBujecty, y LIpnoj Topnu y neriem6py 2019. ropyHe 136ujajy HeHaCHITHM IPOTECTH

3a u3Bectnolle ¢y ofpehenn MyuHucTap npasae 3opaH [TaXiH 1 MUHUCTAP 3a /bYACKA U MambIHCKA
mpasa Mexmern 3enka. [macame y HapopHoj cKyIIIITHHY je ofpKaHo 27. ferjeMbpa. YxamiieHa je
4yTaBa MOCAHNYKA TpyIa JeMOoKpaTcKor GppoHTa.

3 Tlperosopu o 3akoHy o cnobopu Bjepoucnosujectu cy ca Enmckonckum casjerom CIILI y Liproj
Topu BoheHN HaKOH JOHOIIeHa 3aKOHA, a He IIPe HBerOBOT JOHOIIeha KaKo O 6110 IOTUYHO.
Bractu y Ilogropuuy Hucy mormucane 6unarepaniu yropop ca Enuckoricknum casjetom CITI]
y Lpnoj fopn nako cy moTmnmcany yropopu ca VIcmaMcKoM 3ajeflHUIIOM 1 ca PuMokaTonmdkoM
I[PKBOM.
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Y BUAY IIpKBEHO-HapOofHNX muTHja.* [IpemMa MMHMMATHNM 1 jaBHUM TIpolieHama MYTI
Penry6iuke Ilpue Tope y m1Ma je fHeBHO yuecTBOBano npexo 100.000 wygu. IIpema
u3BeIITajy 0 BepckuM cnobopmama Crejt gemaprmenta (United States Department of State),
KOjI je jaBHO MpenCTaBMo Ap>kaBHU cekpeTap Majk ITomneo (Mike Pompeo) 10. jyna
2020. rogune, camo y Hukumhy n ITogropnuu ce oxymmpano u go 50.000 pynu. IIpore-
CTU WIN JIUTH]je Ce Y Iepuony Ao nsbnjama enupgemuje COVID-19 (mapr 2020. ropute)
ofp>KaBajy y cBUM omiuTuHama y lIpHoj [opy, 4ak 1 y OHMMa IOy T YILMba y KOjuMa je
IPAaBOCTABHO CTAHOBHUIITBO MambMHa. 3a ApXaBy Koja uma oko 600.000 craHOBHMKA U
HOMNIMjCKe cHare off oko 2.000 byay TaKBY IPOTECTI Cy OMIN jacaH 3HaK fia BehyHa cra-
HOBHMIITBA He TIOfIp)KaBa 3aKOH O CI0OOMM BjepONCIIOBUjeCTIL.

Hajsehe oropueme Hapopa cy, unax, n3aspaam WIaHOBU 62. 1 63. 3akoHa. [Tpema
TUM WIAHOBMMA, MAHACTVPH U LPKBe Koju cy usrpabhenu mpe 1918. roguHe mpenase y
cojuny fpkase ako CIILI He foKake cBOjuHY Haj, bUMa. IIpy ToMe, I/TaBHM KpUTEPUjyM
3a ofpehnBare CBOjUHE je IPOM3BOM HAAPUIIPABHOT M HALPUUCTOPH)CKOT TyMaderha
BracTi. Taj KpuTepujyM je ,,ZonpuHOC” LPHOrOpCcKux rpabana u gpxaBe USTpajmbu Bep-
ckux objexara. MehyTum, HajBakHIj1 BepcKy 06jeKTi, Kao mTo cy Hyphesu Crymosy,
MaHacTup Mopaua, Hetumckn Manactup u Ocrpor, ¢y usrpahenn BekoBuMa 1pe Hero
o je LlpHa Topa MehyHaponHo Ipu3HaTa Kao He3aBUCHA JIp)KaBa Ha bepIMHCKOM KOH-
rpecy 1878. roguse. ITourro Hema MehyHapopHompaBHoOr KoHTHHYUTeTa U3MeDy cpm-
CKIX CpefiboBeKoBHUX Ap>kaBa Hemamunha u llpuojesuha n Ocmancke nmiepuje, ¢ jefte
cTpaHe, 1 mofiepHe Llpue Tope, ¢ fpyre cTpaHe, oHAA Cy ofgpende WiaHOBa 62. U 63.
cmucny Mehynaponsor mpasa Henpumersprse (Pordevié, 1967, str. 68).

C 063upom fa je mehyHapogHO IpaBO M3HAJ YHY TpAIlber, IpeMa onmrenpuxsahe-
HOj MOHMCTUYKO] TEOPHUjI, Ofipefde Cy alCypiiHe ¥ HeIPUMEH/bUBE U y YHYTPallibeM
npaBy (Avramov & Kreca, 2008. str. 43).

JenuHM KOHTUHYUTET KOjU MOXKe OUTY pe/leBaHTaH 3a 3aKOH je OHAj KAHOHCKM, ca
3eTCKOM emMCKONMjoM Kojy je ocHoBao Cpetn Casa mocie fobujama ayTokepamTHOCTH
cpricke npkse 1219. roayHe min oHaj ca I[Tehkom marpujaunmjom (Durkovi¢ & Jaksi¢, 2020,
str. 31, 96; Dzomic¢, 2018, p. 5).

MebyTum, U3 HOMUTHUYKUX Pas/Iora TOTr KOHTHHYNTETA HeMa y 3aKOHY.

Jlo cnmvHOr 3aK/byUKa MOBOLOM WIAHOBA 62. 11 63. Ce JO/Iasy 1 Kajia ce y3Me y 0631p
npaBHa unweHnna ga CIII y IIproj Topu HakoH 1918. ropnHe mocefyje HajMame CTO
TOfiYIHA CaBeCHe [ipKaBJHe Ha BepCKUM objexktyma. CaBecHa Ap>KaBUHA IIOApa3yMeBa ia
Ip>KaJlall CBOjUHe HMje 3HAO M HIje MOTao 3HATY Ia HeMa OBJIallherbe Ia CTBap AP, a
IpXaBe 00MYHO IMPOINCY)y POK of 20 rofyHa 3a HeOKpeTHe CTBApH Ja 01 ce CTEK/I0
IpaBo CBOjuHe ofp>kajeM. CaBeCcHY Ip)KaBUHY IIPU3HAjy CBE IMBU/IN30BaHE IPXKaBe
(Stankovi¢ & Orlié, 2001, str. 45).

OunrnenHo, Bmactu y LlpHoj fopn He mpu3Hajy Taj IpaBHU MHCTUTYT Kaja ce paan
o o6jexruma CIIII.

KonauHo, 4ak cy 1 usBecTnouny Benennjancke komucuje o 3akoHy o cmobonu Bje-
PONCIIOBjeCT! Y CBOM, y CYHWITHHM HaK/IOKeHOM BractuMma y [logropmum, Munubemy ns

4 Ilpkseno-uaponuu cabop y Hukumhy je ogpsxan 21.12. 2019. roanHe, a OKyI/beHO je 6110
oko 20.000 /byaM Koju Cy IpOTeCTOBa/IM NpOTUB 3aKoHa. VsHere cy momtu Cseror Bacumuja
OcTpomkor.
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2019. roguHe IpUSHAIK fia CY ,3a6puuyTI” 360r ofpendu n3 wiaHosa 62. u 63. 1 Mo-
3Baj cy BiaacTu y [lopropyunm ma ce koucynryjy ca CIIL moBomom tux wiaHosa. (Esanu,
Velaers, Vermeulen, 2019, cTp. 20-22)

YHMBEP3amHOCT /bY/ICKMX IIpaBa U TPaHNIIe OTPaHNYaBambarba
JbY[ICKMX IIpaBa y BpeMe BaHPeJHe CUTyaluje

Y MopepHOj IpaBHOj TEOPMjI Ce CMATpa Ja /byACKa IIPaBa MMajy CBOje MOPEK/IO Y
IPUPOIHOM ITpaBy (MOPaTHOM MU 6O>KaHCKOM), @ He Y TIO3UTUBHOM MH BakeheM 3aKoH-
ckoM nopetky (Paunovié, Krivokapi¢, Krsti¢, 2010, str. 19-25).

OpHocHO, /byJCKa ITpaBa Cy YHUBEP3aTHa U IIOCTOje HE3aBJUCHO Of BOJbE JIPJKABE,
YCTaBHOT MY 3aKOHCKOT ypehema. 3aTo je mpyxaBa Ty)KHa JIa ce Y3[P>KU Off Melllarba Y /bY/-
CKa ITpaBa U CaMO M3Y3€THO, y BAHPEHUM OKOTTHOCTMMA MM CUTYaljaMa, MOXKe Jla UX
oprannun. [Ton Jlok (John Locke), TBOpar; MofepHOr mmojMa JbYACKUX IPaBa, je YaK cMa-
TPao Jja BJIACTH Koje KpIlle JbYACKa ITpaBa HeMajy nerutumuret. Ponany JIBopkun (Ronald
Dworkin) cmaTpa fia je HOLITOBabe /bYACKNX IIPaBa YC/IOB 3a ,TIOTUTUYKY MOPATHOCT
(Dworkin, 2001, str. 124).

YHMBep3amHM MpaBHM 0014aj TapaHTOBaba CII00O0/ie peTUTije UMa IYTY TPajuLujy.
Crno6opa pennruje je Ha Ty neHTpanHe EBpomne ¢akTuuku rapanToBaHa jour Bectdar-
ckuM MupoM 1648. rogune. Hakon Tpupeceroropuuimer para nusmehy nmporecranara u
KaTO/MMKa KOHAYHO je YCBOjeH MPUHINI cuius regio, eius religio. Hemauka u nieHTpanna
EBpoma cy de facto mone/pere Ha mpoTectantcke (Ilamatnnar, Cakconnja, lllnesuja, bpan-
mepOypr, Hancka, Xonanpauja) n karonumdke semsbe (baBapcka, Aycrpuja, Boxemuja) ympkoc
TOMe IITO PUMCKM ITaIla Huje mpusHaBao oxpende Bectdanckor mupa (Blei, 2002, str. 87).

Y mopepHOM MehyHaponHOM TIpaBy, IpaBo Ha c06OAY BEPONCIIOBECTH je FapaHTO-
BaHO 4aHOM 18. YHUBep3anHe AeKmapanyje o /byACKMM IIpaBuMa u3 1948. roguse, 4a-
HoM 9. EBporicke KOHBeHIuje 0 /byACKUM IpaByuMa u3 1950. rogune (EBporncka KoHBeH-
1uja), wiaHoM 18. Mebynapopsor makTa o rpahaHCKVM 1 HOMMTUYKUM IPaBUMa 1 WIAHOM
10. IToBeme EY o ocHoBHuM npasuma us 2000. rogyune. EBporicku cyz 3a /byfcKa IpaBa,
TyMadehn yHUBep3aTHOCT U 06aBE3HOCT JbYACKUX IIPaBa y 0BOj 06/1aCTH, y HO3HATOj IIpe-
cynu y cny4dajy Kokkinakis v Greece ns 1993. rogute uctude fa c1o6opa BepoNuCIoBeCcTH
IpeJcTaB/ba jefjaH Off ,,TeMelba JeMOKpaTcKor ApyuTsa”. KomuTer 3a /byfcka mpasa YH,
y OmireM KoMeHTapy moBofioM WwiaHa 18. MehynapopHor nakTa o rpabanckym npaBuma
n3 1993. roguHe, ucTuye jga p)KaBa Mopa Jja FapaHTyje HECMETaHO OBMjarbe BEPCKUX
obpepa. Y mpaBHOj TeOpHju ce cMaTpa Jia ce co6ofia BepOUCIOBECTI CACTOjI Off IpaBa
Ha 1360p penurnuje, IpaBa Ha BepOHAYKY, IIpaBa Ha Bepcke 06pefie 1 3abpaHe IUCKPUMM-
Hal[yje JUPEeKTHE ¥ MHMPEKTHe, Kao 1 1a OHa y CeOU cafipyK11 IMYHA 1 eKOHOMCKa TIpaBa
(Bigovi¢, 2009, str. 35, 133).

Y yHyTpauImeM IpHOropcKoM npaBy Ycras Pery6nuke IpHe Tope 13 2007. rognue
y WIaHy 6. TapaHTYje HeIIOBPEeAMBOCT JbY/ICKUX IIpaBa U coboia, y WiaHy 8. 3abpaHy
AUCKPUMMHALU]je, Y WIaHy 14. paBHOIIPABHOCT BEPCKUX 3aje[JHNUIIA M BUXOBY CTO6OAY ¥
BpIIeHY BepPCKIX 0Opefia ¥ BEPCKUX NOCTIOBA, Y WIaHy 46. cnobony Beponcropectit. Ctapu
3aKOH 0 cTT060/IM BjepONCIIOBUjeCTH, JOHET Y BpeMe je[IHOIaPTIjCKOT I aTeMCTUYKOT CH-
creMa 1977. roguHe, je Takobe (popmanHo) rapaHTOBao MPaBo Ha ,,CTOOOLHO UCIIOBIje-
mame” Bepe (DZomi¢, 2013, str. 252).
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C mpyre cTpaHe, HeMa CyMHbe I Ce JbyZiCKa ITpaBa MOTY OTPAaHNYNUTY Y BaHPEIHUM
curyanujama. Takas cnydaj je 6una enugemuja COVID-19 y ITproj Topu y mepropy Map-
T-jye 2020. roguHe. Vnak, mpemMa IIpaBHOj TeOpUju 1 MehyHapoTHIM KOHBeHIjaMa, Kao U
npema YcraBy Lpne Tope, byzcka rmpaBa ce MOTY OTPaHMYMTY Y BAHPESHNUM CUTyalijaMa,
anu He ¥ yKuHyTH. Ha mpumep, neporaropHa Knaysynay 4iany 9. cras 2. EBporicke KOH-
BeHI[¥je O /bYICKMM IIpaByMa IIPOMICYje fa ce CMo6ofa BEpONCIIOBECTI MOXKeE ,,0TPaHM-
gt pajiyl 3alLITUTE jaBHOT 37paBsba. [Ipakca EBporckor cyza 3a /bycKa IrpaBa TyMadn
Taj cTaB 2. WwiaHa 9. Ha ciefehy HauYMH: OrpaHNYerbe C1000MIe BepOCIIOBECTH MOpa fa Oyxe
»IPOIIOPLIOHAIHO U CpasMepHO”. [Ip)xaBa je Ty>KHa a 3aJpIKIL ,,Hey TPpalaH 1 HEIPUCTpa-
caH” CTaB IIpeMa CBaKoj Bepckoj 3ajemunin (Ditertr, 2006, str. 286-287).

Taxobe, orpannyeme c1060/e BEpOUCIOBECTI MOPa Jia OATOBOPA ,XUTHO] IPYIITBe-
HOj OTpe6u” 1 MOpa fja ce TyMadn y cMuciy wiana 11. EBporicke KOHBeHIMje KOji rapaH-
Tyje c1o60Iy MUPHOT OKyIUbama. ¥ 4iaHy 17. ce MCTHUYe Ja ApyKaBa He CMe la OrpaHM4YaBa
crno6oze u mpasa y Mepyu Behoj oxi oHe koja je mpensubena EBpornckom xonBennujom. Y
ylaHy 18. ce HaBOAY Jla MOpajy ITOCTOjaTy TPaHMIIE OTpaHNYerba IIpaBa.

Kommrert 3a jpyncka npasa YH y OnmrreM KoMeHTapy 6p. 27 0 OrpaHIYebIMA JbY-
CKUIX IIpaBa MCTHUYE 1a OTPaHNYeka He CMejy [ja ,,HapyIIaBajy CYLITIHY CaMOr IIpaBa’
(Hanski, Sajnin, 2007, str. 15).

Opnroc nsmelyy HopMe 1 orpaHndersa He cMe fia Oyzie y KOpUCT orpanndema. [Ipomnucu
KOjIMa Ce OTpaHIYaBajy JbYICKa IIpaBa He CMejy [a Iajy HeorpaHIYeHY 1000y BlIacTiMa
KOje Cy HajllieXkHe 3a ibUxoBo cipoobheme. CmdHo kao 1 EBpoIcKu cyz 3a /byicKa IIpasa,
Komnrert 3a /pycka mpasa YH Tpaxku ja Mepe orpaHndersa /byACKIX ITpaBa Oyfy y CKIagy
Cca HaueJIoM CPa3MePHOCTH, OJIHOCHO JIa ce KOPUCTe ,,HajMarbe HaMeT/byBa cpefcTsa’. Komn-
TeT 3aXTeBa [, YaK I y BpeMe paTa I Be/IVKIX IPUPOJHIX KaTacTpoda, BIACTI MOPajy fa
MOKAXY [ja TAKBE BaHPEIHE CUTyallje IPeICTaB/bajy IPETHbY OIICTAHKY HaLMje.

Xamneme Bnagyke Joanuknja u penpecuja Haj CIIL y Bpeme 1 HakoH
emmpemuje COVID-19 y Lipuoj [opn y mepuopy mapt-jyn 2020.

Bnactu y Ilogropuuu cy uckopuctune enugemujy COVID-19 He camo [ja YKUHY
cmo60y OKyI/batba, Beh U 1a GpaKTUUKM YKUHY CTOOO0IY BepOUCIIOBECTU 1 TO CAMO 3a
jenHy BepcKy sajequuity. Ha Taj HaunH, Bractu y Llproj Topu cy, mox onpaspameM XuTHe
IpyIITBEeHe MOTpebe NI 3aIITUTE jABHOT 3IpaB/ba, HEIPOIOPIIMOHATHO 1 HECPa3MepHO
noctynaie 3a Bpeme emgemuje COVID-19. [Ta je mpaBu unb BaacTy 610 60p6a mpoTus
CIII] moka3syje 4yMmbeHMIIA fIa Cy pellpecuBHe Mepe IIPOTUB CBEIITeHCTBA HaCTaB/beHe 1
II0C/Ie 3BaHMYHOT YKIUIaha BaHpeTHMX Mepa rosofioM enuaeMuje COVID-19, 2. jyna 2020.
roguHe. laxse, CIII] je, mpeMa Haf[pMuCTOPMjCKOM U HaJJPUIIPABHOM TYMauerby BIACTI Y
[Mogropuiy, ymecto COVID-19, mocrana ,IipeTha ONCTAaHKY HOBe Halyje” MIN CMeTiba
crBapamny HekaHoHCcKe LITIII. Cnenehe unmenniie To mokasyjy.

Y Peny6muuu LlpHoj Topu cy Baupente Mepe yBenere 10. mapTa 2020. rofune. OHe
CY, Y CYLITUHM, YCIIOCTaBU/IE PEXKUM BaHPETHOT cTama. Braga Perrybnuke Ilpue Tope u
HarmonanHo koopAHaNmoHo Teno 3a 3apasHe 6onectu (HKT) cy yBenu sabpany myro-
Bama y fipkase norohene COVID-19: Urtanujy, lllnanujy, Vipan u Kuny (HKT je Boano
MMHHUCTap noponpuspene Munytin Cumosnh). YBesieHa je u 3abpaHa ynacka cTpaHUM
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Ip>XKaB/baHMMa KOjI Jo/Ia3e U3 TUX 3eMasba. [Ip>kaBbanu Ipue [ope koju cy ce us Tux
npxasa Bpahanu kyhu cy ynyhusann y xyhny usonauujy y tpajamy on 14 gana. HKT je
3abpaHKo crIopTcKe MaHuUpecranuje, 00yCTaB/beHN! CY TOAUIIBI OIMOPY 3IPABCTBEHNX
pagnuka. [Ternaector mapta 2020. rOfUHE Cy 3aTBOPEHN TPAaHNYHY [IpeIasiy, KadaHe u
KadeTepuje, peCTOpaHN, UTPAOHNIIE, TEPETAHE, TP)XKHU LIEHTPU, YTOCTUTE/bCKU OOjeKTIL.
JIBa maHa KacHMje cy yBefieHe gofaTHe Mepe. OOycTaB/beH je jaBHU IPeBO3 IYTHUKA Y
Mmebyrpazckom, mpurpasckoM u rpapckom caobpahajy (ayrobycuma u kom6ujuma), Kao
U [IPEBO3 Iy THUKA JKeJIe3HUIIOM. 3aTBOPEHN CY PPU3EPCKU ¥ KO3METUYKI CAJIOHM, Ko
U IIaJITepCKe caJie, KO, T030pUIITa. Y IIPOffABHIUIIAMA je OrpaHIdeH 6poj moTporaya
Ha 50 1 mponucaHa je o6aBe3Ha MUCTaHIIA.

JIBameceT mecTor MapTa je npornamiena emgemuja COVID-19 Ha 1enoj Tepuropuju
Penry6rmmke Lpue Tope. Tpuneceror mapTa yBefieHa je 3abpaHa M3/a3aka pafHIM JaHIMA
ox 19 mo 5 catu n cy60T0M op 13 catu 10 IOHeE/bKa y 5. Y TOM IepHOy Ha TEPUTOPUjU
Lpue Tope 6m10 je oko 90 sapaxkernx Bupycom COVID-19. Yerpraecror ampua je Beh
3abernexxeHo 278 obonenux u jegHonudppeH 6poj yMpimx.

Haxown oBor nepuopa maga 6poj sapaxennx. O 30. anmpua, xao n 4, 8, 11, 12, 15.
u 19. maja, HKT nocremnno y6naxasa Mepe. [l03BO/beHa je pekpeariyja y Ipupoau, Tpe-
HIH3M CIIOPTCKIUX PO ecroHaala, yKMHYTa je 3abpaHa KpeTama, pachopMupane mIpu-
BpeMeHe OonHuIe. JJ03BO/beH je TaKCU U Ty THUYKI IIPEBO3 1 OTBOPEHE Cy IIaKe, Kao I
YTOCTUTEbCKIM 00jeKTH 1 TPXKHU LIeHTPH. Bepckum 3ajenHnIiama je Z03B0O/beHO 00aB/babe
Cy>x61 y3 HOLITOBame ANMCTaHIle Off fABa MeTpa. [IpomncaHo je fa ce yHyTap BepCcKor
IIPKBeHOT 00jeKTa Hajlasy jeqHo /anije Ha 10 KBafpaTHMX MeTapa, a y HOpTaMa L[PKBEHNX
objexara 70 BajjeceT JINIA.

IBageceT npyror Maja BIaCTI OPTaHN3yjy MacOBHE IIPOC/IaBe aHa Ap>kaBHOCTH LIpHe
Tope Ha ynumama Buiite rpaosa. JIBasiecet metor Maja ¢y Braga Penry6rmke L pue Tope
HKT npornacumu Lipay Topy 3a (HaBogHO npBy y EBporn) Corona Free gp>xaBy jep Buiue
HIje 6110 060/IeNNX.

Y IlpuBpemenoj npenopyuu 3a npeserujy COVID-19 Brage Penry6muxe Ipre Tope
ot 29. Maja 2020. rofyHe Be3aHO 3a BjepcKa OKyIUbarba, TOKOM 0Opefia y LipKBaMa 1 MOJINT-
BEHIM IPOCTOPYMMA TPAKU Ce AVMCTAHIA Off 2 MeTpa y pefy I 3a BpeMe BepcKor obpera.
Maxkcumanas 6poj Bepuuka je 200 (Governement of the Republic of Montenegro, 2020,
June 8"). ITpenopyuyje ce oppkaBabe BEPCKUX 00pefia Ha OTBOPEHOM, Y3 IIPUCYCTBO MaK-
cumanuo 200 pyau. IIpenopydyje ce yBoherme Bueo mpeHoca ucpep pKBeHux obje-
Kara. BepHuun He Tpeba ma oTBapajy WK 3aTBapajy pKBeHa BpaTa U Tpeba MojeayHauHOo
fma ynase y upksy. Ha ynasy y pksy Tpe6a na 6yne nesnHpeKIoHo cpenctBo. Crapuju
BEpHULIU He Tpeba fja IPUCYCTBY)Y IUTYPIUju.

Konauno, xpaj enugemuje COVID-19 je spanuuno npornaien 2. jyna 2020. rogune.

CIIL y Upnoj Topu je momrosana cBe oBe Mepe. Y MapTy Cy IpeKMHYTe IIPKBe-
HO-HapOJHe JINTHje OpraHN30BaHe IOBOJKOM 3aKoHa 0 cr1obonu BjepouctoBujectu. Orar
Tojko ITeposuh, pexrop LleTnmcke 6orocnouje, je 19. mapra 2020. roguHe jaBHO HOHY-
MO IpKBeHe objeKTe Ap>kaBy paay GopMupama craruonapa i mossao sepauke CIII] na
ce npupapxasajy ynyrcrasa HKT.

Bractyt Hucy mpuxBatuiie OBy Ipys>keHy pyky u momoh pkse. Camo 48 caru mocre
nosusa [Tepositha 6moxuparne cy Cabopuu xpam y Huxmmhy. [IBanaecror ampua ¢y mpu-
Bejie 82-ropuinmber MuTpononura AMGUIOXyja. MUTPOIIONNT ¥ HEKOMKO CBEIITEHNKA Cy
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3afip>KaHu CKopo untas faH y Llentpy 6esbennoctu y [Togropumm. 3atum cy Ha nHGOp-
MaTUBHe pasroBope no3uBaHy csemteHnny y bujenrom Ilomy u Kotopy, mehy muma u
76-ropyiumby Momunno Kpusokanuh, Hajyrnenunju ceemrenuk y Bokn koropckoj. Kpu-
BoKanuh ymmpe camo fieBeT aHa HaKoH mpuBohema y Koropy. OnmruHCKo fp>KaBHO
tyxunamTso (OKT) y Kotopy mogHocy kpuBudyHe npujase MpoTUB JbYAU KOjU CY IIPH-
cycrBoBau caxpanu Kpusokanuha. Mutpononut Amuoxuje je 23. arpuia 1o fpyru
IyT I103BaH Ha MHPOMATMBHM pasroBop. Pasyor je 6110 ciy>kerbe oIle/ia IO3HATOM JCTO-
puyapy Bragumupy Josuhesnhy, xoje je, MHade, 6110 OpraHN30BaHO y CKIafly ca MepaMa
HKT (omeny je mpucyctsoBano camo 10 mbymm).

Konauno, ynpkoc unmennnn na cy mepe HKT y6naxkeHe 11 fa enmckon 6yanmbaH-
cko-HUKIMhKY JoaHMKuje Hije Mo3MBao HApOf /ja IPUCYCTBYje mpasHuKy CeeTor Bacn-
nmja Ocrpomkor 12. Maja (Micovi¢, 2020), OH je TOT /jaHa yXaTlIIeH ca joIll IeBeT CBellITe-
Huka CIIII. ¥V onTy)XxHOM Ipeory \miMa ce CTaB/ba Ha TepeT Aa ¢y 12. maja y Hukmmhy
HOCTYIIa/N CYIIPOTHO Hapen®aMa MIHICTapCTBa 3[paB/ba O CIIpeYaBalby OllacHe 3apasHe
6onecTu. YIIeTHOM 1 OMI/BEHOM eIMCKOILy ofipeheH je mpuTBOp off 72 caTa MaKo HMKaJa
HItje 6110 KPUBIYHO IOMbEeH 1 HUje TocTojama MoryhHoct ia he mo6ehwu, yruamu Ha cse-
poke mnu aa he nexora sapasuru Bupycom. Tako je rpy6o nmpekpuien 4iaH 5. EBporn-
CKe KOHBEHIJje O JBYACKMM IIPAaBIMA, KOjii IPUTBOP feduHMIIe KA0 U3y3€TaK jep ce OH
HpMMembyje caMo y caydajeBriMa MOryhHocTy 6eKCTBa, M3BpIleha KPUBIYHOT fe/a MK
IIMperba 3apasHux 6omecTu. Y ToM cMuUcy, y ciy4ajy Guzzardi v Italy, EBporncku cyn 3a
JbYJCKa ITpaBa je MCTAKao fla HUKO He MO)Ke OMTY IIPOM3BO/BHO JIMILEH CI0O0Te.

KoHnavHo, cBeZomy MpoTUB eNUCKOIA JoaHuKuja ¢y 6w npunagauny MYII LT,
TaKO /Ia je BbIX0Ba KpeIMOMIHOCT CIMYHA OHOj KOjy ¢y uMaiu cBefoiy Kajadunor Cun-
IlepMOHa IIpe BUIIIe OF Ba MUIeHNjyMa (Stijepanovic, 2010, str. 67-68).

C mpyre cTpaHe, Xallllleibe eNMCKOIA JOaHUKMja U3a3MBa BENUKE U BUIIEHEBHE ITPO-
tecte Hapoga y [beB/prma, bepanama, Byasu, Huxumnhy. ITonumuja 6ana cysasar Ha
Hapop 1 6pyTanHO pebuja JeMOHCTPaHTe, YK/by4yjyhn ManoneTHuKe u xeHe. Bojcka
Ipne Tope nsnasyu u3 xacapHu U JeMOHCTPATUBHO 3aysuMa nosuuuje Ha myty Iloparo-
puia-Hykmmh.

Haxon nymrama Ha crobony emmckona Joanukuja, OJK y Hukimhy saxTeBa 3a mera
KasHy 3aTBOpa Off jefjHe rofyHe 300T HABOIHOT Kplilera wiaHa 287. KprBudaHor 3aKoHMKa.
Ennckon Joanuxuje je ONTY>KeH fIa je MOYMHIO KPUBIUYHO JIE/I0 HEMOCTYIIakbha 110 34paB-
CTBeH!M IIPOMICKMA 3a Cy3bujambe omacHe 3apaste 6omectu. Cybeme y OcHoBHOM cyny
y Hukmnhy saxasano je 3a 19. jyn. HakoH xamnmiermba en1McKoIa JoaHNKHMja, TpefCceTHIK
Llpue Iope Hykanosuh 18. maja 2020. roguHe, y BpeMe Tpajama ernupemuje COVID-19,
nsjasbyje Ha lleTnby fa je UMb mherose BIaCTH CTBapame HEKaKBe ,I[PKBe Hal[MOHAI-
Hux [JpHoropara’.

KonauHo, iBa gana HakoH mTo je HKT npormacuna kpaj ennpgemnje COVID-19 y
L pnoj Topu, CIIL] opranusyje y bapy muTtujy y 4acT npBor cpIckor cserja JopaHa Bra-
pumupa. Vnax, monunuja mocue IuTHje yuajga y mapoXujcKu oM ¢ HaMepoM Ja IIpHu-
Befie cBemTeHnKe. OKyI/beHM Hapoj je To crpedno. [lan mocse Tora, y YIlIuby moam-
LMMja y paHUM jyTapbJM YacoBMMa IIpuBoaM cBelteHnka Cvubnha 360r yuecTBoBama y
mutuju y bapy. Yipasa nomunuje mogHoCHK 5. jyHa KpUBUYHY IIPUjaBY, IOHOBO Ha OCHOBY
wiaHa 287. Kpusnunor 3akonuka Perry6nuke I]pue Tope, mpoTus 6apcKor cBeIITeHNKa
3exosuha. [leceror jyHa BIacTy pylie pKBeHN KOHAK y YILUMBY Hoper npkse CBeTor
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Bacunnja OcTpoIIKOT, HaMeleH MOHaxumbaMa. HKakBo pelllere UM yro3opeme Huje
IIpe TOra U3JATO [PKBEHUM BIacTuMa. Pymreme je o6esbehnsana Crernujanta antuTepo-
puctiuka jepuania (CAJ) MYII LII. Yipasa nmomiuje y YILumsy, II0c/Ie KOHCYITanyje ca
OIK y tom rpany, 11. jyna 2020. ropgnHe HOZHOCK KPUBUYHY IIPMjaBy IPOTUB MUTPOIO-
mmta Amdunoxuja. YetTpHaecTor jyHa xarce cBemTennke y Ilogropuiu, bujenom Iospy,
Hanunosrpapy u Ilbesmbuma.

3axpydak: BracT y Ilogropuim xao ,,akI[MoHM KoMecap”
y BpeMe BaHpelHe CUTYyalllje

Brnactu y Ilogropunu cy ce y nepuopy MapT-jya 2020. rognHe moHauaae Kao
»aKIMoHu komecap”. To je mmojam xoju je y mpasHy Teopujy mpsu yBeo Kapn HImut (Sa-
mardzi¢, 2001. str. 342). On 03HaYaBa 3aKOHOJABLA Y BpeMe ,,aOHOPMAaIHOT CTamba’; KOju
pasapa JIeraJIHOCT ¥ JIETUTYMHOCT Iap/laMeHTapHe Ap>KaBe Pafii HABOJHOT YCIIOCTaB/barba
pena u mupa. Xanc Kensen (Hans Kelsen) yspok 3a TakBy BpCcTy pasapara IIpaBHOT CH-
cTeMa Ip’KaBe Hajla3) y JOMUHALV)jH jenHe mapTuje Hap npaBoM (Kelsen,1953, str. 93).

Y IlpHoj [opu je, ounrienHo, TaKBO IIOHAIIakbe BIACTH 1 BIafajyhe mapTuje nmano
3a b HaMeTame HekaHoHcke IITIIT. VsjaBa mpencennnka Lipue Tope, faTa y Bpeme emu-
nemuje COVID-19, To jacHO moKasyje. Y TOM KOHTEKCTY ce MOKe 00jaCHIUTI HACTaBIbabe
pelpecUBHUX Mepa U YKUJambe IIpaBa Ha CT000/ly BEpOUCIIOBECTI 1 ITOCTIe MTPOITIAlIeha
Kpaja emnpemuje COVID-19 (mpusoberse cBelITeHNKA 1 pylLIeke [PKBEHNX objeKaTa
y yClmoBMMa IPOAYXeHOT abHOpMaTHOT cTama). HajjacHuju mpumep sa TakBo IOHa-
IIame BIACTH je IPOM3BOJ/BPHO U IPOBOKATMBHO OffpehuBame IpuUTBOpa Off 72 caTa emnu-
ckormry CIIII Joanukujy. Brmact je 3nana ga he TakBo mocTymname JOBECTI L0 MaCOBHOT
OKyIUbama 1 IpoTecTa rpabana y Bumte rpagosa y LlpHoj fopu un mosehamwa MoryhHocTn
mpemsa 3apase off COVID-19. Mnak, ofyryunna ce Ha Xallllelkhe eNyCcKoIa JoaHNKuja 1
jomr 9 cBemtenuka. JJuckpumuHanuja u nporox CIILI y Ilpuoj fopu 3a Bpeme enupemnje
COVID-19 u nocrne mwe 1Majy cBoj y3poK y 3aKOHY 0 c1o60iM BjepoucrnoBujecTin. TakBo
[IOCTYTambe je, 6e3 CyMibe, HeJIeTUTMMHO U HeJleralaHo jep WiaHOBM 62—-63. 3aKOHa YBOe
HaJIpUIIPABHU Y HATPUICTOPUjCKM KPUTEPUjyM 3a offpehuBarme cBOjuHe HaJi MaHACTHPKMA
y Lproj l'opu, ogHOoCHO oMoryhaBajy \BUXOBO OTUMalbe Off CTpaHe BIAcT. Y IpaBHO—
VICTOPMjCKOM KOHTEKCTY BJIACT Ce MPOIOBCKY TIOHAIIIA MOMYT (hey/jaTHOT eHITIECKOT Kpasba
Xenpuja VIII (Henry VIII) koju je oTuMao LpKBeHY UMOBUHY fa 61 cebe camora mporva-
CMO 32 IIPKBEHOT IToraBapa. Tomac Mop je TakBO HMOHAIIIakbe ¥ 3aKOHE ONICa0 Kao 06pa-
4yH Oorare MamIHe ca cupoManrHoM BehuHoM. Mopepuu ¢paniycky npaBHuK Onu-
Buje Bo je BIacT koja JOHOCK TaKBe OAIyKe 6e3 TerMTUMUTETA OIICA0 Kao pa3bojHMKa
ca muurosbeM. Bract y LipHoj Topu xpumi fyry Tpaguuujy rapaHToBamba cnobope penn-
ruje i cno6ojie BepONCIIOBECTH KOja Ha eBPOIICKOM Ty CBOje 3adeTKe MMa jour y Becr-
danckom mupy us 1648. rogune. Konauno, Bnact y Liproj Topu xpium u mogepre mehyna-
POJIHe ITpaBHe M3BOPe KOjI FaPaHTYjy cT0OO0My BEPOUCIIOBECTH Kao LITO Cy: YHUBep3alTHa
meK/mapaluja o bYACKMM NpaBuMa n3 1948. rogune, EBporicka KoHBeH1IM]je O /bYCKUM
mpaBuMa u3 1950. roguue, Mehynaponsu makT o rpahaHckmM U MOMUTUYKMM ITpaBUMa
u3 1966. roguHe u IToBerba EY 0 ocHoBHMM mpaBuMa n3 2000. rofuHe.
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(Translation In Extenso)

Abstract: At the end of 2019, the Law on the Freedom of Religion was adopted in
Montenegro, causing protests and mass litanies from December 2019 to March 2020. After
the outbreak of the COVID-19 epidemic, the authorities in Podgorica actually abolished
the freedom of assembly and the freedom of religion. Thus the authorities in Montenegro,
under the pretext of the urgent social need or public health protection, acted disproportion-
ally and inappropriately during the epidemic. That was the violation of the international
conventions guaranteeing universal protection of the freedom of religion and the regula-
tions prohibiting discrimination. The COVID-19 epidemic was used by the authorities to
clamp down on the Serbian Orthodox Church in Montenegro for the purpose of establish-
ing the non-canonical Montenegrin Orthodox Church, expropriating the church property
and imposing the provisions of the illegitimate and illegal Law on the Freedom of Religion.

Keywords: COVID-19, international law, Montenegro, Bishop Joanikije, human rights

Introduction: the Law on the Freedom of Religion and people’s litanies in
Montenegro before the outbreak of the COVID-19 epidemic

This research is aimed at the legal and sociological analysis of the Law on the Free-
dom of Religion and its impact on the status of human rights in the Republic of Montenegro
during the COVID-19 epidemic, as well as the establishment of the cause-and-effect rela-
tionship with the attempt of constituting the non-canonical Montenegrin Orthodox Church.

At the end of December 2019, several months before the outbreak of the COVID-19
epidemic, the Parliament of the Republic of Montenegro adopted the Law on the Freedom
of Religion (the Law).? The public debate prior to the adoption of the Law did not include

! dejan.mirovic@pr.ac.rs

2 The Government of the Republic of Montenegro adopted the Draft Law on the Freedom of Religion
at its session of 5" December 2019. The draft was forwarded to the Parliament the following day.
The appointed rapporteurs were Minister of Justice Zoran Pazin and Minister for Human and Mi-
nority Rights Mehmed Zenka. The Parliament voted on 27 December. The whole parliamentary

group of the Democratic Front was arrested.
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the largest religious community in the Republic of Montenegro - the Serbian Orthodox
Church, i.e. the Episcopal Council of the Serbian Orthodox Church in Montenegro, con-
sisting of the representatives of the Metropolitan of Montenegro and the Littoral, the Epar-
chy of Budimlja and Niksi¢, and two eparchies that are partly situated in the territory of
the Republic of Montenegro (the Eparchy of Zahumlje and Herzegovina and the Eparchy
of Mileseva).> During the voting procedure in the Parliament of Montenegro, the largest
opposition group in the Parliament was arrested (the police forced its way into the Parlia-
ment hall). Forty-five members out of the total number of 81 members the Parliament of
the Republic of Montenegro. The Law came into force on 8" January 2020.

Within that context, the Law is undoubtedly illegal because, according to Academic
Kosta Cavoski, the law enactment procedure must be “public, detailed and sufficiently
long”, the procedure must include the public debate and voting in the legislative body,
whereas it is “extremely important” for the validity of the law to observe the prescribed
procedure with no deviations whatsoever (Cavoski & Vasi¢, 2006, p. 363).

Cavoski also emphasizes that the law enactment must include those participants the
law will refer to or those social groups that are most interested in its implementation. Carl
Schmitt, one the the greatest legal experts of the 20" century, believes that the decision of
the “mere majority” in the parliament, which is not legal, cannot be “just and reasonable”
(Samardzi¢, 2001, p. 317).

The Law on the Freedom of Religion is illegitimate as well. According to the legal the-
ory, the spirit of compromise among various social groups is the foundation of democracy,
as well as the legitimacy of the legal regulations. Famous Serbian jurist Slobodan Jovanovi¢
writes about that spirit of compromise or the sociological-legal context for law enactment
when studying the English legal system in the 19" century (Jovanovi¢, 1940, p. 104).

Carl Schmitt believes that the concurrence between facts and legal norms lies in the
basis of legitimacy (Schmitt, 2011, p. 53). As many as 500 years ago, Thomas More criti-
cized the illegitimacy of the law in England which, just as in Montenegro, served for the
expropriation of the church property. More described those illegitimate laws as a “conspir-
acy of the rich against the poor” (Luki¢, 1964, p. 278).

In the same period, Niccolo Machiavelli wrote that wise authorities must not under-
estimate people’s dissatisfaction when adopting laws (Machiavelli, 2012, p. 91).

Finally, modern French jurist Olivier Beaud thinks that the highest (sovereign) power
must be founded on legitimacy and it can justify its actions only in that manner; otherwise,
power with no legitimacy is an “outlaw with a gun” (Beaud, 2016, p. 3).

On the other hand, it was due to illegitimacy and illegality of the Law on the Freedom
of Religion that nonviolent protests in the form of religious and mass litanies broke out in
Montenegro in December 2019.* According to the minimum and public estimates of the

The negotiations on the Law on the Freedom of Religion were conducted with the Episcopal
Council of the Serbian Orthodox Church in Montenegro after and not before the adoption of the
Law as it would be logical. The authorities in Podgorica did not sign a bilateral agreement with
the Episcopal Council of the Serbian Orthodox Church in Montenegro although they signed the
agreements with the Islamic community and the Roman Catholic Church.

The religious and mass gathering in Niksi¢ was held on 21% December 2019 with about 20,000
people protesting against the Law. The relics of Saint Vasilije Ostroski were displayed.

729



Dejan M. Mirovi¢, Violation of universal human rights and persecution of the Serbian...

Ministry of Interior of the Republic of Montenegro, more than 100,000 people took part
in these protests on a daily basis. Based on the Report on religious freedoms by the United
States Department of State publicly presented by Secretary of State Mike Pompeo, as many
as 50,000 people gathered only in Niksi¢ and Podgorica on 10" June. In the period prior
to the outbreak of the COVID-19 epidemic (in March 2020), the protests or litanies were
held in all Montenegrin municipalities, including even those like Ulcinj, where the Ortho-
dox population is a minority. For the state with 600,000 inhabitants and the police forces
of about 2,000 people, such protests were a clear sign that the majority of the nation did
not support the Law on the Freedom of Religion.

Still, the people were most bitterly disappointed by Articles 62 and 63 of the Law. Pur-
suant to these Articles, the monasteries and churches built before 1918 should become the
ownership of the state if the Serbian Orthodox Church could not prove its ownership over
them. Moreover, the main criterion for determining the ownership was the product of the
quasi-legal and quasi-historical interpretation by the authorities. That criterion is a “con-
tribution” of Montenegrin citizens and the state to the construction of religious objects.
However, the most important religious objects, such as Purdevi Stupovi, the Monastery of
Moraca, the Monastery of Cetinje, and Ostrog, had been built many centuries before Mon-
tenegro was internationally recognized as an independent country at the Congress of Ber-
lin in 1878. Since there is no international and legal continuity between the Serbian medi-
eval states of the Nemanji¢ and Crnojevi¢ dynasties and the Ottoman Empire, on one side,
and modern Montenegro on the other side, the provisions of Articles 62 and 63 are inap-
plicable in terms of international law (Pordevi¢, 1967, p. 68) .

Having in mind that international law is beyond domestic law, according to the gener-
ally accepted monistic theory, the above provisions are absurd and inapplicable in domes-
tic law as well (Avramov & Kreca, 2008, p. 43).

The only continuity that may be relevant to the Law is the canonical one, with the
Episcopacy of Zeta founded by Saint Sava after the Serbian Church gained autocephaly in
1219 or the one with the Patriarchate of Pe¢ (Durkovi¢ & Jaksi¢, 2020, p. 31, 96; Dzomi¢,
2018, p. 5). However, for political reasons that continuity is not included in the Law.

A similar conclusion regarding Articles 62 and 63 may be reached when taking into
account the legal fact that since 1918 the Serbian Orthodox Church in Montenegro has
possessed the tenure over the religious objects for at least one hundred years. This implies
that the property holder did not and could not know that he/she was not authorized to hold
such property, whereas states usually prescribe the period of 20 years for the immovable
property so that the right of ownership through tenure could be gained. This land tenure
is recognized by all civilized countries (Stankovi¢ & Orli¢, 2001, p. 45).

The authorities in Montenegro obviously do not recognize that legal institute when it
comes to the objects of the Serbian Orthodox Church.

In the end, even the rapporteurs of the Venice Commission on the Law on the Free-
dom of Religion in their Opinion from 2019, essentially favouring the authorities in Pod-
gorica, admitted being “concerned” about the provisions of Articles 62 and 63 and invited
the authorities in Podgorica to consult the Serbian Orthodox Church regarding those Arti-
cles (Esanu, Velaers, Vermeulen, 2019, pp. 20-22).
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Universality of human rights and limits of restricting human
rights during an emergency

Modern legal theory considers that human rights have their origin in natural law
(moral or divine) and not in the positive or applicable legal order (Paunovi¢, Krivokapi¢,
Krsti¢, 2010, pp. 19-25).

Namely, human rights are universal and exist independently of the will of the state,
constitutional or legal settlement. That is why the state is obliged to refrain from interven-
ing in human rights and it can restrict them only exceptionally, in extraordinary circum-
stances or emergencies. John Locke, the founder of the modern notion of human rights,
even believed that authorities violating human rights were not legitimate. Ronald Dwor-
kin thinks that the observation of human rights is a prerequisite for “political morality”
(Dworkin, 2001, p. 124).

The universal legal habit/custom of guaranteeing the freedom of religion has had a
long tradition. In the territory of Central Europe, the freedom of religion has been guaran-
teed ever since the Peace of Westphalia in 1648. After the Thirty Years’ War between Prot-
estants and Catholics, the principle cius region, eius religio was finally adopted. Germany
and Central Europe were de facto divided into Protestant (Palatinate, Saxony, Silesia, Bran-
denburg, Denmark and the Netherlands) and Catholic states (Bavaria, Austria and Bohe-
mia), despite the fact that the Pope of Rome did not recognize the regulations of the Peace
of Westphalia (Blei, 2002, p. 87).

In modern international law, the right to freedom of religion is guaranteed in Article
18 of the Universal Declaration on Human Rights from 1948, Article 9 of the European
Convention on Human Rights from 1950 (European Convention), Article 18 of the Inter-
national Covenant on Civil and Political Rights and Article 10 of the EU Charter on Fun-
damental Rights from 2000. Interpreting universality and mandatory character of human
rights in this field, in its famous award issued in the case Kokkinakis v Greece from 1993,
the European Court for Human Rights points out that the freedom of religion represents
one of the “foundations of the democratic society”. In its General Comment in reference to
Article 18 of the International Covenant on Civil and Political Rights from 1993, the UN
Human Rights Committee emphasizes that the state must guarantee unobstructed perfor-
mance of religious services. The legal theory states that the freedom of religion consists of
the right to the choice of religion, the right to religious instruction, the right to religious
services and prohibition of discrimination, both direct and indirect, as well as that it should
contain personal and economic rights ion itself (Bigovi¢, 2009, p. 35, 133).

In Montenegrin domestic law, Article 6 of the Constitution of the Republic of Mon-
tenegro from 2007 guarantees the inviolability of human rights and freedoms; Article 8
prohibits discrimination, Article 14 prescribes equality of religious communities and their
freedom in performing religious services and activities, while Article 46 stipulates the free-
dom of religion. The previous Law on the Freedom of Religion, adopted during the one-
party and atheist system in 1977, also (though formally) guaranteed the right to the “free
confession” of faith (Dzomi¢, 2013, p. 252).

On the other hand, there is no doubt that human rights can be restricted in emergen-
cies. Such was the case of the COVID-19 epidemic in Montenegro in the period March-
June 2020. Nevertheless, according to the legal theory and international conventions, as
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well as the Constitution of Montenegro, human rights can be restricted, but not abolished in
emergencies. For example, the derogatory clause in Article 9, Paragraph 2 of the European
Convention on Human Rights stipulates that the freedom of religion can be “restricted” for
the sake of protecting public health. The case law of the European Court for Human Rights
interprets Paragraph 2 of Article 9 as follows: the limitation of the freedom of religion must
be “proportional and necessary”. The state is obliged to maintain a “neutral and impartial”
attitude towards every religious community (Duterte, 2006, pp. 286-287).

Moreover, the restriction of the freedom of religion must suit the “urgent social need”
and must be interpreted in terms of Article 11 the European Convention that guarantees
the freedom of peaceful assembly. Article 17 points out that the state must not restrict free-
doms and rights to a greater extent than the one stipulated by the European Convention.
Article 18 states that there must be limits to the restriction of the rights.

In its General Comment No. 27 on the restrictions of human rights, the UN Human
Rights Committee emphasizes that restrictions must not “disturb the essence of the law
itself” (Hanski, Sajnin, 2007, p. 15).

The relationship between the norm and the restriction must not be in favour of the
restriction. Regulations restricting human rights must not give unlimited freedom to the
authorities that are in charge of their implementation. Just like the European Court for
Human Rights, the UN Human Rights Committee requires that the measures of restrict-
ing human rights should be in compliance with the principle of proportionality, i.e. that
the “least intrusive means” should be applied. The Committee requires that, even during a
war or large-scale natural disasters, the authorities must prove that such emergencies pose
a threat to the survival of the nation.

The arrest of Bishop Joanikije and repression against the Serbian
Orthodox Church during and after the COVID-19 epidemic in
Montenegro in the period March-June 2020

The authorities in Podgorica used the COVID-19 epidemic not only to abolish the
freedom of assembly, but also to actually abolish the freedom of religion for only one reli-
gious community. Thus the authorities in Montenegro, under the pretext of the urgent
social need or public health protection, acted disproportionately and inappropriately during
the COVID-19 epidemic. That the real aim of the authorities was the fight against the Ser-
bian Orthodox Church is proved by the fact that repressive measures against the clergy
continued even after the official suspension of the emergency measures in relation to the
COVID-19 epidemic on 2™ June 2020. So, according to the quasi-historical and quasi-le-
gal interpretation of the authorities in Podgorica, instead of COVID-19, the Serbian Ortho-
dox Church became “a threat to the survival of the new nation” or an obstacle to the estab-
lishment of the non-canonical Montenegrin Orthodox Church. It is demonstrated by the
following facts.

In the Republic of Montenegro, emergency measures were introduced on 10" March
2020. They essentially established the emergency state regime. The Government of the
Republic of Montenegro and the National Coordinating Body for Combating Infec-
tious Diseases (NCT) introduced the prohibition of traveling to the countries affected by
COVID-19: Italy, Spain, Iran and China. (The NCT was led by Minister of Agriculture
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Milutin Simovi¢). It also included the prohibition of entry to foreign citizens coming from
those countries. The citizens of Montenegro who were returning home from those coun-
tries were sent to home isolation in the period of 14 days. The NCT prohibited sports events
and holidays were suspended for health workers. On 15" March 2020 the border crossings,
cafés and cafeterias, restaurants, playrooms, gyms, shopping malls and catering facilities
were closed. Two days later further measures were introduced. Public transport was sus-
pended for passengers at the inter-city, suburban and city levels (buses and vans) as well
as for passengers travelling by train. Hairdressing and beauty salons were closed, as well as
counter halls, schools and theatres. The number of customers in shops was limited to 50
and mandatory distance was prescribed.

On 25™ March the COVID-19 epidemic was declared in the whole territory of the
Republic of Montenegro. On 30™ March the prohibition was introduced for going out on
business days from 7 pm to 5 pm and on Saturdays from 1 pm to Monday at 5 am. In that
period, there were about 90 confirmed cases of COVID-19 infection in the territory of
Montenegro. On 14" April there were as many as 278 infected people and a single-digit
number of deaths.

After that period the number of reported cases began declining. From 30" April, and
also on 4™, 8™, 11*, 12, 15" and 19 May, the NCT gradually alleviated the measures. Out-
door recreation and training sessions of professional sportsmen were allowed; the prohi-
bition of movement was abolished, and temporary hospitals were closed down. Taxi and
passenger transport was allowed and the beaches, as well as catering facilities and shop-
ping malls were opened. Religious communities were allowed to perform services while
observing the two-metre distance. It was stipulated that inside a religious/church object
there should be one person per 10 metres square and up to twenty people in a church yard.

On 22" May the authorities organized mass celebrations of the Statehood Date of
Montenegro in the streets of many towns. On 25" May the Government of the Republic of
Montenegro and the NCT announced that Montenegro was a Corona Free state (allegedly
the first in Europe) because there were no more infected cases.

In its Interim Recommendation for COVID-19 prevention of 29" May 2020, the Gov-
ernment of the Republic of Montenegro demands 2-metre distance in queues and during
religious services in relation to religious conventions and during services in churches and
places of worship. The maximum number of believers was 200 (Government of the Repub-
lic of Montenegro 2020, 8" June). Religious services are recommended to be performed
outdoors, with the presence of maximum 200 people. The introduction of video broad-
casts was recommended in front of religious objects. Believers should not open or close
church doors and they should enter the church one by one. Hand disinfectant should be
supplied at the entrance of the church. Elderly church-goers should not attend liturgies.

Finally, the end of the COVID-19 epidemic was officially declared on 2™ June 2020.

The Serbian Orthodox Church Montenegro observed all these measures. In March
the religious and mass litanies in response to the Law on the Freedom of Religion were
suspended. On 19" March 2020, Father Gojko Perovi¢, the rector of the Cetinje Theolog-
ical Academy, publicly offered the religious objects to the authorities with the aim of set-
ting up infirmaries and invited the believers of the Serbian Orthodox Church to observe
the NCT instructions.
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The authorities did not accept such help offered by the church. Only 48 hours after
PeroviCs invitation, the Cathedral in Niksi¢ was blocked. On 12 April, 82-year-old Metro-
politan Bishop Amfilohije was taken to the police. He and several priests were kept almost
the whole day in the Security Centre in Podgorica. Then priests in Bijelo Polje and Kotor
had to report to the police, including 76-year-old Mom¢ilo Krivokapi¢, the most renowned
priest in the Bay of Kotor. Krivokapi¢ died only nine days after being taken to the police in
Kotor. The Municipal Prosecution Office in Kotor filed criminal charges against the people
attending Krivokapi¢’s funeral. On 23 April Metropolitan Bishop Amfilohije was called
to the police for the second time. The reason for it was his performing the service at the
funeral of outstanding historian Vladimir Jovicevi¢, although the funeral was organized
in line with the NCT measures (and attended by only 10 people).

Lastly, despite the fact that the NCT had been relaxed and that Eparchy Bishop of
Budimlja and Niksi¢ Joanikije had not invited the people to attend the feast of Saint Vasilije
Ostrogki on 12 May (Micovi¢, 2020). On the same day he was arrested together with nine
Serbian Orthodox priests. They are indicted of acting contrary to the orders of the Min-
istry of Health regarding the prevention of the harmful infectious disease, on 12 May
in Niksi¢. The reputable and popular Bishop was detained for 72 hours although he had
never been criminally prosecuted and there was no possibility of him escaping, influenc-
ing witnesses or transmitting the virus to anyone. That was the serious violation of Arti-
cle 5 of the European Convention on Human Rights. In that respect, in the case Guzzardi
v Italy, the European Court for Human Rights pointed out that no one can be arbitrarily
deprived of freedom.

In the end, the witnesses against Bishop Joanikije were members of the Montenegrin
Ministry of Interior, so their credibility is similar to that of the witnesses of Caiaphas’s
Sinderion more than two millennia ago (Stijepanovi¢, 2010, pp. 67-68).

On the other hand, the arrest of Bishop Joanikije caused huge protests taking place
for several days in Pljevlja, Berane, Budva and Niksi¢. The police threw tear bombs at the
people and brutally beat the protesters, including minors and women. The Montenegrin
Army left the barracks and demonstratively took positions on the road Podgorica-Niksic.

After Bishop Joanikije was released, the Municipal Prosecution Office in Niksi¢
demanded that he should be sentenced to one year in prison due to the alleged violation
of Article 287 of the Criminal Code. Bishop Joanikije was charged with committing the
criminal offense of not acting in line with medical regulations for the containment of the
harmful infectious disease. The trial in the Basic Court in Niksi¢ was scheduled for 19*
June. After the arrest of Bishop Joanikije, on 18" May 20202, amid the COVID-19 epi-
demic, Montenegrin President Pukanovi¢ stated in Cetinje that the aim of his government
was to establish “a church of Montenegrin nationals”

In the end, two days after the NCT announced the end of the COVID-19 epidemic
in Montenegro, the Serbian Orthodox Church organized a litany in Bar in honour of first
Serbian saint Jovan Vladimir. However, after the litany the police broke into the parish
home in order to arrest the priests. The people attended the litany stopped them. The fol-
lowing day, the police arrested priest Smilji¢ in Ulcinj because he had taken part in the
litany in Bar. On 5™ June, the police directorate filed criminal charges against Zekovi¢, a
priest from Bar, once again pursuant to Article 287 of the Criminal Code of the Repub-
lic of Montenegro. On 10* June, the authorities destroyed the church residence in Ulcinj,
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next to the Church of Saint Vasilije Ostroski, intended for nuns. No decision or warning
had been issued to the church authorities. The destruction of the building was supervised
by the Special Anti-Terrorist Unit of the Montenegrin Ministry of Inferior. On 11" June
2020, after consulting the Municipal Prosecution Office, the police directorate of Ulcinj
filed criminal charges against Metropolitan Bishop Amfilohije. On 14" June the priests
were arrested in Podgorica, Bijelo Polje, Danilovgrad and Pljevlja.

Conclusion: the authorities in Podgorica as the “action commissioner”
during the emergency

In the period March-June 2020, the authorities in Podgorica acted as the “action com-
missioner”. That term was first introduced into the legal theory by Carl Schmitt (Samardzi¢,
2001. p. 342). It denotes the lawmaker during the “abnormal state’, the one destroying legal-
ity and legitimacy of the parliamentary state for the alleged sake of establishing peace and
order. Hans Kelsen finds the cause for such type of destroying the legal system of the state
in the domination of one party over law (Kelsen, 1953, p. 93).

Such acting of the authorities and the ruling party in Montenegro was obviously aimed
at imposing the illegitimate Montenegrin Orthodox Church. It is clearly demonstrated
by the statement of the Montenegrin President during the COVID-19 epidemic. Within
that context, the continuation of repressive measures and the abolishment of the right to
the freedom of religion can be explained even after the official end of the COVID-19 epi-
demic (taking the priests to the police and destroying religions objects in the conditions of
extended abnormal state). The most flagrant example of such behaviour of the authorities
is the arbitrary and provocative issuance of the 72-hour detention for the Serbian Ortho-
dox Bishop Joanikije. The authorities knew that such acting would lead to a mass gathering
and protests of the citizens in several towns Montenegro and thus the increased chance of
spreading the COVID-19 infection. Nevertheless, the authorities decided to arrest Bishop
Joanikije and nine other priests. Discrimination against and oppression of the Serbian
Orthodox Church in Montenegro during and after the COVID-19 epidemic have their
cause in the Law on the Freedom of Religion. Such acting was undoubtedly illegitimate and
illegal because Articles 62 and 63 of the Law introduce a quasi-legal and quasi-historical
criterion for establishing ownership of the monasteries in Montenegro, i.e. they enable the
authorities to expropriate the monasteries. In the legal and historical context, the authori-
ties acted in Herodian manner, like feudal English King Henry VIII who took away church
property in order to declare himself as the religious ruler. Thomas More described such
behaviour and laws as the fight of the rich minority against the poor majority. Contempo-
rary French jurist Olivier Beaud describes the authorities making decisions with no legiti-
macy as an outlaw with a gun. The Montenegrin authorities have violated the long-stand-
ing tradition of guaranteed freedom of religion which on the European continent dates
back to the Peace of Westphalia in 1648. In the end, the authorities in Montenegro have
also violated modern international legal sources guaranteeing the freedom of religion, such
as: the Universal Declaration on Human Rights from 1948, the European Convention on
Human Rights from 1950, the International Convention on Civil and Political Rights from
1966 and the EU Charter on Fundamental Rights from 2000.
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