Oy T. Typunzosnh' 342.731:349.2

Yuusepautert ,, Yuuon - Hukona Tecna’, Ilpeinegru Hayunu pag
ITpaBuu axynreT [Tpumben 06/12/2020
Beorpap (Cp6uja) Vsmemwen 17/12/2020
Bepa I1. baknh? IMpuxsahen 17/12/2020
He3saBucHM ncTpaxxupad doi: [10.5937/socpreg54-29749|
Beorpap (Cp6uja)

Cama H. Crojkosuh 3nmatanosuh’
VIHCTUTYT [PYIITBEHNX HayKa

Beorpap (Cp6uja)

INCKPVIMMHALINJA 110 OCHOBY BEPCKIX
KAPAKTEPUCTHUKA Y OBJIACTU PATIA*

Caxerak: IIpeMeTHO UCTpaKMBaK€ pajia KOHLUIIMPAHO jeé Ha UCIIUTUBAKY I10-
Tpebe [1a ce 3alITUTH UCIIO/baBalbe C0OOJe BEPOUCIIOBECTY Ha MECTUMA Pajia, Kao U Jia ce
CIIpeuy JUCKPUMIHALM}A [I0 OCHOBY BEPCKIX KapaKTEPUCTUKA 3al0C/IeHuX. LIn/b mpaBHOr
¥ COLIMOJIOLIKOT CarjiefilaBarba c/I000/ie BEPOUCIIOBECTH Y PaJHOIIPAaBHOM JOMEHY Y Hero-
BOT YTHIIaja Ha yHanpeherbe HallMOHATHIX ITIO3UTUBHOIPABHYX pelllelba, Te XapMOHM3a-
Luje ca yIopeJHUM IPaBOM U IIPAKCOM, MMa CBOje Hay4HO U IPAKTUYHO ONpPaB/lamhe U
yTeMe/bembe jep je ped 0 MPOMOBMCabY jeHOT IIMPEr KOHLENTA - IOCTOjaHCTBEHOT pajia.
Y cpepuiuITy paja ce Kao eCeHIMjanHO IpoxuMa ciefiehe nmurame: [la nu je Behnucko,
JieK/IapaTMBHO, TapaHTOBabe CI000/e BepOUCIIOBECTH Ofipefi0aMa YcTaBa, Kao U IIO3UTHB-
HJM 3aKOHCKVM TeKCTOBVMA, I0BOJbHO 3 3aLITUTY Off BepCKe NMCKPUMIHALMje Y 0671acTH
paza, Kao U Ha Koju HauuH je Moryhe mosehaty 06MM 1 CTeIeH 3alITHTe IIPaBa MOjen-
Halla Ha 71060/l BepCKOT M3pakaBatba, Ha HAUMH [ja Ce He YIpo3e MHTepecH I10CI0faBLa
y yC/I0BUMa JOMMHALMje EKOHOMCKMX IPUHIIMIA Y HOC/IOBakby, KA0 ¥ Ha TPXKUIITY pajia
U YCIIOCTaB/bakhba PAaBHOTEXKE Ca COLMja/THUM LIM/bEBUMA Y KOHTEKCTY OIP>KUBOT Pa3Boja.
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YBog

ITpoknamanuja c1o60fe BEpOUCIIOBECTH U 3ALITUTA Off AUCKPUMIHAL[YjE TI0 OCHOBY
UICTE HEM30CTABHMU Cy JIE0 KOPITyca JbY[CKIX IIPaBa, IITO Ce, CBAKAKO, IIPEHOCH ¥ HA HOPMMU-
parbe rapaHIja 32 OCTBapuBarbe IIPaBa Ha JOCTOjaHCTBEH PaJ Y YIOPENLHOM IIPaBy, Kao I
y HaIMIOHA/THO]j perynaTusi. PasBoj MehyHapoHOr pagHOT IpaBa MIIAo je y MpaBIfy XyMa-
HU3alMje pajia, 09yBarbeM COLUjaTHOT MIPa, IPOMOBUCakbeM CI0007e pajia, jefHAKOCTI
U CONMMAAPHOCTH, Kao GyHJAMEHTATHUX BPETHOCTN. Y pasMaTpamy yCc/IoBa 3a OCTBa-
puBame IPUCTOjHOT pajja y CaBpeMEHOM APYIITBY, y YC/IOBMMA IJIaHETapHE €KOHOM-
CKe Kpu3e, Tpeba IT0IasuTH Off TOTA Jja Ce He PajM CaMo O eKOHOMCKOj, Beh 1 mopai-
HOj kpusu u kpusu (pemurujcke) mucnu (Markovi¢, 2010a, str. 117). C Tum y Be3u cy
u Hartopu MebyHapopHe opraHusanuje pajga ja yKkaxe Ha 3Hadaj [IOLITOBama c1obofe
BEPONCIIOBECT Ha MECTMMA Pajia, Y KOHTEKCTY KOHLIENTa JOCTOjaHCTBEHOT pajia, y yC/Io-
BUMa I7I00anu3anmje, TeXHMYKOT ¥ TEXHOJIONIKOT HallpeTKa, Kao U yTUIaja MUTpaLuja,
HapOYMTO OHMX eKCTEPHUX, Ha YC/IOBE M opraHusanujy paga. C TMM y Be3, IOCTeNHhUX
rOfIMHA, HAPOYUTO Y KOHTEKCTY JOMMHAHTHe IIOIy/IalioHe nonuTuke nosehama 6poja
pabama 360r cMamemha CTAHOBHUIITBA Y 3aIIa[HOEBPOIICKIM [ipyKaBaMa, (GOKYC UCTPaXKM-
Baya je Ha aHAJIM3Y YTUIIaja TONMUTHKA MOACTUIIakba MMUTpallja y KOHTeKCTYy nosehama
pajHe CHare, Te BYXOBOM YTUIAjy HA Paji U pajiHe OfHOCE YK/bYUyjyhu u oMeH ncrospa-
Barba peNnTHjcKor uaeHTuTeta nMurpanara (Etherington, 2019). Y cipoBesiernM ncrpa-
KUBambIIMa JIOUIIO ce /10 3aK/bydKa Jla MUTpanyje 3HadajHo nosehaBajy mHTeH3UTET
PEeNUTMO3HOCTY MMUTPALIOHOT CTAHOBHUIITBA Y CEKY/TaPHMM €BPOIICKMM Jp>KaBaMa
(Etherington, 2019). Ocum Tora, MaHupecTanyonyu o6muy pennrujckux yoehema kako
Ha MHJVBUIYaTHOM, TaKO I Ha OPTaHM3aLMOHVM HIBOVMA y CEKY/TapHUM Jp>KaBaMa
IpeMeT Cy UCTpaKMBama Ca acleKTa YTUIaja Ha APYIITBEHN, ami ¥ IpodeCHOHATHU
kuBoT y 3ajeguuuyu (Cadge & Konieczny, 2014). C gpyre cTpaHe, aMepIYIKy COLIVIOTO3U
noce6HO pasMaTpajy yTULlaj Teopuja APYIITBEHNX MOKPeTa Ha OCTBApUBalbe Hadesla
jeIHAKOCTM IIaHCK U IIOCTYIamba By/IHePaOMIHUX IPYIITBEHNX IPyHa y cBUM cde-
pama, yKbydyjyhm n y obmactu pajia 1 3anonbaBama, ca OKyCOM Ha pacHe ¥ eTHIIKe
MamIHe, Kao 1 Ha xxeHe (Burstein, 1991). OBpe ce ykasyje 1 Ha IOBe3aHOCT ca T3B. IIPaB-
HVM IIOKPETHMA, T€ Ha Y/IOTYy IPaBHO-IOMUTUIKNX 00/IMKa [lell0Bamkha ¥ OCTBAPUBABLY
jemHakocTH (IITPaAjK, 60jKOT, HeMOHCTpaluje, a/Iu U CYACKM CIIOPOBH), KAO CBOjeBpPCHE
Hajrpajme TPaAULMOHAHYX APYIITBeHUX nokpeta (Burstein, 1991). Mehyrum, oz
yTHIIajeM COLIMOJIOINIKe TeopHuje CeKyIapusaliyje, 3Hayaj IIoMMarmba peiuruje y robamrHoM
APYLITBEHOM KOHTEKCTY, T€ MHTEPKOHEKIIMja COLMOJIOTHje Pe/IUTHje Ca COLMIOTIjOM paja
nyro je 3anemapena (Cadge & Konieczny, 2014), 360r dera je nusb paza, usmeby ocraror,
U yKa3MBamwe Ha NOTpeOy MyITUAVCIVIIIHAPHOL, a/Ii ¥ MHTePAMUCLMIUIMHAPHOL carie-
IlaBamba MeCTa PeNurije y CaBpeMeHOM I7I06aTUCTIIKOM IPYIITBY. Y OBaKBYM YC/IOBVIMA,
y caBpeMeHOM, IJIOOATHOM JPYILITBY [O/A3H IO CYCPeTatba I CYKOOa pasInInTIX I{UBY-
NM3aIyja, ypylaBama HaI[OHATHIX eKOHOMUja I IpKaBa I TeXHe 3a YHUPUKAII]OM
Ky/ITypa 1 HauyHa >xyBoTa (Markovi¢, 2010b, str. 281). Y KOHTEeKCTY OBaKBOT IIPUCTYTIA,
IpYIITBEeHe, TT0CeOHO COLIMOMOIIKe HayKe Tpeba Jja MCTpaske M KPUTUYKY TPOMIICTIE KaKaB
je coljaTHO—eKOHOMCKI CHCTeM KOjit HacTaje MpoLiecoM Imobanusanuje u KakaB yTULA]
uMa Ha TokoBe u OyayhHocT cBeTa pasa, Oyayhu ga y Bemnkoj Mepu noraha apymrsesn
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II0JI0Kaj YOBEKA, Ier0BO JOCTOjaHCTBO, 3aTUM JOCTOjaHCTBO HETOBOT Pafia, @ HAPOUUTO
uMajyhu y Buny na je y ycmoByMa r1o06anHor KapakTepa eKOHOMCKOT XXIBOTA, YMjU CY
HOCHOIY My/ITYHALIMOHA/IHe KOpIIopaluje, 1 IIIo6aTHOT KapaKTepa TP>KUIITa pajia 0dy-
Balbe JOCTOjaHCTBa paja MPeTIIOCTaBKa OYyBaba JOCTOjaHCTBa YoBeka (Markovi¢, 2010b,
str. 281). C TuM y Be3u, €KOHOMCKa J1 COLIMja/IHa aHa/IM3a OfHOCa I7I00am3alje 1 KOH-
L[eNTa JOCTOjaHCTBEHOT Pajia Off CYLITUHCKe Cy BaXKHOCTH 3a U/IeHTU(DVKOBAbe U KPU-
TUYKO cariefaBame yTuliaja CTBapamba €eKOHOMCKOT, IOUTUYKOT U KYITYPHOT jeUH-
CTBa, OHOCHO EeTOBOT yTHIaja Ha paj foctojan dyoseka (ILO, 2013, str. 206). Tako,
HACYIPOT [1eMOrpa)CKOM U COLIMOJIOIIKOM CarjlefjaBamy MeCTa, y/Iore I 3Hadaja pen-
ruje y caBpeMeHOM (I106aHOM) [PYLITBY, Ca CTAHOBUIITA HayKe PaJHOT IpaBa MOTY
ce mudepeHIUpaTy Ba OCHOBHA IIMTaka Be3aHa 3a ICIo/baBambe C06ofie BEpPONCIO-
BECTM, Y3 YKa3MBarbe Ha HEOIXOMHOCT XOMMCTUYKOT M MHTETPATUBHOT Car/leflaBatba Ipe-
MeTa UCTpaKMBalba, Te He3aHEMapMBabhe METO/IA HaBeJeHMX HayYHNX JUCHUIUINHA Y
aHamm3n uctor. IIpBo ce ogHOCH Ha T3B. forum exterum IpUpofe NHAMBUYaTHUX Bep-
cknx ybehera, OTHOCHO OCcTBapuBame C1o60/ie BepONCIIOBECT BpIIEHhEM CITy>K0M1, CIIpo-
BohemeM Bepckux obpena, ofpeheHnM CTUIOM OfieBamba, IIOCeOHNM PEXXMMOM MCXpaHe
Ha MecTuMa paja. [Ipyro je mmpe npupoze, 1 oClefuIa je ycIoBa )XBOTa Y CaBPEMEHOM
APYLITBY U BeIOBOT pa3Boja, Y KOHTEKCTY I7I06anu3aluje M 3Ha4ajHUX MUTPALVjCKIX
KpeTarba, OJHOCHO IIOMMPEeHa CTAHOBUIITA PA3AMIUTUX PEIUTNja 110 NUTabUMa KOja
ce Be3yjy 3a OCTBapMBabe IPaBa Ha JOCTOjaHCTBeH pajl. OBJie je of] 3Havaja caraefaTu
U yCKIaguTy (pyHAAMeHTa/IHa CXBaTama IpaBa Ha paj ¥ BPEFHOCTH bYACKOT JOCTOjaH-
CTBa ca acrekTa BehMHCKUX penurnja (IpaBociaBba, KATOMUIN3MA, IIPOTECTAHTU3MA,
ucnaMa, jynansma u 6ynusma), Hapo4uToO, NMTakba MIHMMAJIHE 3apaje, 3allTUTe MaTe-
PUHCTBA, HOMUPEHA HOPOAUIHOT U ITPOodeCHOHATHOT KUBOTA, fiedjer pafia, u ci1. Vspa-
31Ta PEINTYjCKa, OFHOCHO BEPCKa XeT€POreHOCT M IMBEP3NUTET MCIIO/baBakha Bepe PajHO
AKTVBHOT CTAaHOBHUIITBA, TOCEOHO y 3allaJHUM Jp>KaBaMa, IIITO je Y BeMKOj Mepy IOCIe-
[UIla MUTPaIyja, 3aXTeBa MPeNCINTIBabe BakeN1IX HOpMaTHBHIX pelllerha, BUXOBY Hajl-
Tpajmby U KOHKPeTH3alujy, KaKo 611 ce, Y KpajibeM, CIIpednia JUCKPYMUHALIjA U OCK-
Typajio OCTBapuBarbe JOCTOjaHCTBA Ha pany. Behuna eBporckux gp>xaBa, ykpydyjyhu n
Cp61jy, y cBoM paJHOM 3aKOHOZIaBCTBY CaMo JIeKTapaTHBHO TapaHTyje cmobofy Bepo-
MCIIOBECTH, JJOK IOTIyHMja IpaB//Ia O 1heHOM OCTBAapUBakby HEPETKO 130CTajy. KoM-
IIJIEKCHOCT NPaBHe 3allTUTE Off JVCKPUMMHALIM]je 110 OCHOBY BEPCKMX KapaKTepUCTHKa,
Yy KOHTEKCTY OCTBapMBar-a IIpaBa Ha JJOCTOjaHCTBEH pajl, IIOC/IeMIIA je, IPe CBEra, Heo-
IIXOZHOCTH CarjeflaBarba KOHIeNTyalHUX 1 GUI030pCKUX OCHOBA Pas3IMIUTIX Pei-
THja, IITO 3aXTeBa M yTBphUBame OflHOCA ca eTUYKMM HadelMa 1 paJHOM €THKOM Y KOH-
TEKCTY CTAHOBMIITA PA3AIMIUTUAX PENUTMjA M BE3AHOCTH, OFHOCHO OJHOCA IyKPaTUBHOT
papa u cyx6e Bory. [Jakie, HEOIIXOIHO je YCK/IaANTYU CTAHOBUIITA PA3/INYNTUX PEIUTHja
BesaHa 3a paji ca MehyHapomHUM cTaHapAyMa paja, ITo je IM/b KoMe Texku 1 MebhyHa-
ponHa opraHMusanyja paja Kaja je 2002. roguHe IOKpeHy/Ia U IOAPKaJIa, Y Capajibl ca
CBeTCKMM CaBeTOM LIPKBY, MTHTEPPEIUTUjCKI [1jasIoT Y KOHTEKCTY IIPOMOBMCakha KOH-
LIeNTa JOCTOjaHCTBEHOT pajia.

VY pany ce IpMMeHOM COIIMOJIOIIKOT, HOPMAaTYBHOT ¥ YIOPEJHONPAaBHOT METOJa
y jellHOM pa3BOjHOM KOHTEKCTY carjefiaBa MecTo c1000/ie BEpOUCIOBECTI Y KOH-
TEKCTY KOHIIEINTa JOCTOjaHCTBEHOT pajia, IPOKIaMOBaHOT of cTpaHe MebyHnaponne
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opraHmsauje paja, ca LubeM Cy361jama 1 3alITUTE Off JUCKPUMUHALINjE 10 OCHOBY
BEPCKUX KapaKTepPICTUKA Y HALIMOHA/THUM OKBupuMa. [IpobieM penurmjcke TonepaH-
IMje Mopa ce IOCMATPaTy y MIMpPeM KOHTEKCY aHTPOIOMOIIKNUX (KY/ITYPHO-UCTOPUjCKIX,
conyjanHmx, ncuxonomkux) gaxropa (Sordan, 2006, str. 25). Hakon yrephupama KoH-
LIeNITyeTHO-TeOPIjCKUX IIOCTABKM JOCTOjaHCTBEHOT Pajia, Y Be3! Ca OCTBAPUBABEM
cro6opie BepOUCIIOBECTH, IPUCTYIIA Ce aHAMN3M HOPMATUBHUX pelleha I10jeMHIX
Ip>KaBa y 0BOj 06/acTy, ca IM/beM UieHTH(UKOBamba foOpe 3aKOHOJaBHe IIpaKce ¥
HOMOTEXHIMYKOM CMICITY, Kako 6u ce de lege ferenda ykasano Ha moryhe mpasije pa3Boja
[O3UTUBHE pajHe jIerncaatuse y somahem mpany. [la nu je sehuncko, fexmapaTuBHo
rapaHToBarbe C11060/e BepOUCIIoBecT ofpendamMa YcTaBa, Kao 11 y MO3UTUBHUM 3aKOH-
CKVIM TeKCTOBVIMA JIOBOJBHO 32 3aIITUTY Of BepPCKe IUCKPUMMHALNje y 06/1acTy paja,
Kao ¥ Ha Koju HauuH je Moryhe nmoseharu o6uM u cTeleH 3aIITUTe IpaBa IojefuHALA
Ha 710607y BEpCKOT M3pa’kaBamba, Ha HAYMH Jja Ce He yIrpo3e MHTePeCH IOCI0faBIa ¥
yC/IOBMMA TOMIUHAIje €KOHOMCKIUX IIPVHIINIA Y TI0OCIOBAbY, KA0 U HA TPXKUIITY paja
U YCIOCTaB/bakbha PAaBHOTEXE Ca COLMjaIHUM L[M/beBUMa, OCHOBHA CY MCTPaKMBauKa
nuTama Koja he 6utu pasmarpaHa u carnefjaHa y KOHTEKCTY Offp>KUBOT pasBoja, Ipu
4eMy BaXKHY YJIOTY MMajy T3B. OfP>KMBY Pa3BOjHU LM/bEBY KOjU, YIPABO, IPOMOBUILY
VMHKJIY3VBHU U Ofp>XMBM pa3poj y Cpbuju u ykasyjy Ha 3Hadaj epuMKacHUX IapTHep-
cTaBa y Luby obesbehuBama focrojancreHor paga (Decent Work Country Programme
Serbia 2019-2022, 2019, str. 27).

Crnobopa BepouCIioBeCTy 3al0C/IeHNX Y KaHJ/aTa 3a 3aI0C/Iehe
Ka0 eMaHallyja KOHIIeNTa JJOCTOjaHCTBEHOT pajja

Y MozepHOj IpaBHOj Teopuju je mpuxsaheH cTaB fja /byfcKa IpaBa MMajy CBOje Iope-
KJIO y IIPUPOFHOM IIpaBy (MOPaTHOM 1M O0XKAHCKOM), a He ¥ TO3UTUBHOM miy Baxehem
3aKOHCKOM IIOPETKY, Tfl€ C€ ICTa OCTBAPYjy HE3aBJMICHO Off BO/bE APKaBe, YCTABHOT /IN
3akoHcKor ypehemwa (Mirovi¢, 2020, str. 723). Ctora, ocTBapuBame c1000je BepOUCIo-
BECTY MIMA BE/IVKY COLMja/Hy, KY/ITYPHHU, €TUYKI U IPAaBHU 3HAYAj, jep Cy Penuruja u
BepCKa yBepema yTHullaza He CaMo Ha pa3Boj KYAType Hapoja, Hero i Ha Kpeuparme o6u-
YajHUX, JPYIITBEHNUX, ¥ €TMYKIX HOPMU, KA0 1 Ha CTBAapame IPABHUX IIPaBIIA y Pasyn-
YUTUM Jp>KaBaMa, II0OCPEHO, MM HETIOCPEJHO Y OHMMA Y KOjuMa He II0CTOj/ OJBOjeHOCT
Ip>KaBe U LIPKBe, IITO je KapaKTepUCTUYHO 3a Beh1nHy MycniumMaHckux ap>xaBa. Ocum
HO3UTHBHIX, KPO3 VICTOPH]Y, peIUTHja U Bepa 61ye Cy y3pOuHULIM CYKOba BeTUKNX pa-
3Mepa u 6pojHUX paToBa.

JMaKo je ex/IaTaHTHO fa je YTUIIAj penIuje yBeK 610 jauy y IPMBATHO] XXMBOTHO]
cdepu Koja ce TMUe ITOPOFVYHMX OJHOCA, a CNabMj| Kajla je ped o II0CIOBHOM aMOUjeHTY,
Kao YMEeHNUIIA [la pelINTruja Hitje peneBaHTaH (aKkTop Kajia je ped 0 paHOM MCKYCTBY
croju ia Mehynaponna opranusanyja paga y Puanendujckoj nexmapamyju (1944), kojom
ce pefedVHNITY IV/beB) OpraHM3alMje HAKOH [Ipyror cBeTcKor para, Kao JOIPUMHOC OCT-
BapMBaby COLMjaIHe IPaBJie FapaHTyje fla cBa JbyficKa 611ha, He3aBUCHO Off IO, pohema
WIN pace MMajy IIPaBo [a OCTBAPYjy CBOje MaTepujalHo O/IarocTame 11 ia ce AYXOBHO pas-
BUjajy y yC/I0BMMa C1000/Ie, JOCTOjaHCTBA, €KOHOMCKE CUTYPHOCTH U jeHAKMX LIAHCH
(International Labour Organization, 2012, str. 6). To ce geduHMIIe Ka0 OCHOBHM LIU/b

1186



Coyuonowku tipeineg, vol. LIV (2020), no. 4, cTp. 1183-1209

Koju Tpeba fja ce JOCTUTHE Y KOHTEKCTY Kpenpama 11 Boherma HallMOHaTHNX ITOINTHKA,
IITO YK/by4yje u pernonante (International Labour Organization, 2012, str. 6). Tepmun
ILyXOBHO pa3BMjame MOXe ce, u3Mebhy ocTanor, MHTepIpeTNpaTy y CMUCITY IIOLITOBAba
BepPCKIX yBepema II0jefifHalla Y Be3) ca IMYHIM pa3BojeM, Ifie Bepa, CBaKaKo, MMa 3Ha-
JajHy y/IOTY, II0CeOHO jep y OCHOBY IO4YNBa Ha offpeheHuM eTndaxkuM Havennma. Tako, Ha
perroHayTHOM HUBOY, OFHOCHO y okBuprMa CaBera EBpore, EBpOIICKOM KOHBEHIIMOM O
3aLITUTH JbYACKMX IIPaBa I OCHOBHMX cnobopa (1952) peduHuuiie ce mpaBo Ha coboxy
BEpPOMCIIOBECTU Ka0 OCHOBHO JbYZICKO IpaBo. UmaHoM 9. EBpoIIcKe KOHBEHI[Uje rapaH-
Tyje ce cnobofa MIUC/IN, CABECTH VI BEPOUCIIOBECTIL, Ifle OBO IIPABO YK/by4yje crobony
IpOMeHe Bepe MM yBepera U CI000y CBAaKOT Aa, OMI0 caM MM 3ajeHO ca IPYruMa,
jaBHO M/IM IIPMBATHO JCIIOJ/baBa BEPY WM YBeperhe MONMUTBOM, IIOf[y4aBarmbeM, 001dajima
mnn obpenom (European Court of Human Rights, 2019, str. 11). Orpanndersa mpasa cy
Moryha caMo 13 U3pUINTO 3aKOHOM Ae(VHICAHNX Pas/Iora 3alITUTe NHTepeca jaBHe Oe-
36€HOCTH, jaBHOT pefia, 3[paB/ba MIN MOPAJIa, VIV 3aIITITE IIpaBa 1 1060/ APYIUX.
Y npapy Cpbuje, cXomHO 3aKOHY O IIpKBaMa M BepCKUM 3ajefHunama (2006), cmoboma
BepOMCIIOBeCTH 0OyxBaTa c1060Ay fa ce IMa MU HeMa, 3a[p>KI MM IIPOMEHY Bepou-
CIIOBECT M/IN BEPCKO yBepee, OFHOCHO C10O0/y BepOBatha, CT0OO0LY NCIIOBeatha Bepe
y Bora, cnobony fa ce mojearHaYHO MM y 3ajeIHUIN Ca [PYTUMA, jABHO MIN IIPUBATHO,
UICIIO/baBa BEPOBAIbE MU BEPCKO YBEPere YUeCTBOBABEM Y OOTOCTYKemwhY U 06aB/bamy
BepPCKUX 06pefia, BEpCKOM ITOYKOM 1 HACTaBOM, HETOBameM I pas3BUjambeM BepcKe Tpa-
punuje, cnobony fa ce yHanpebyje n passuja Bepcka IpocBeTa U KyaTypa (3akoH o LjpK-
BaMma 1 BepckuM 3ajegrnrama PC, 2006, €. 3). 3akoH o pagy Cpbuje He fedunnire
noce6HO cnoboxy Bepoucnobecty, Beh ogpenbama koje ce ogHOCe Ha 3abpaHy HeIo-
CpefHe U IOCpefiHe JUCKPUMUHALN]e, U3Mehy octasor, sabpamyje u AMCKPUMMIHALIN}Y
110 OCHOBY BEPOMCIIOBECTH, KA0 MOCEeOHOT JIMYHOT cBojcTBa (3akoH o pany PC, 2005, u.
18, ct. 1). [eHepamHO MOCMaTpaHo, y TeOpuju, c1060/1a BEpOUCIIOBECTY 3HAUN CIOOORY
T0jefIVHIIA [Ia IPaKTHKYyje ofpeheny pennrujy, 3aTuM 3allITUTY Off YTHI[aja APYTUX pen-
IMja, Kao 1 PpaBo fia He MPAKTUKYje UCTY UK fa Huje mobopuuk Hujenne (Harris, Boyle,
Bates, Buckley, 2015, str. 429).

MebynapopgHna opranusanuja paga (MOP) je y unagendujckoj nexnapanuju
YTBpANIA IPaBO Ha IYXOBaH PasBoj MOjefIMHIIA Y KOHTEKCTY ITOIITOBAaba JOCTOjaH-
CTBa IMYHOCTH, YK/BY4yjyhu 1 ocurypame JoCTojaHCTBA Ha papy, Aa 6u y Jexmaparmuju o
(dbyHaMeHTaTHUM IPUHINIINMA U IpaByMa Ha pagy (1998) kao jeman ox uybeBa fgedi-
HIICAJIa e/IVIMIHICAtbe CBUX OO/IMKA HUCKPUMIHALMje Y 00/IacTH 3a0NUbaBatba I 3aHM-
Mama. Hanme, momroBame JOCTOjaHCTBA M OCUTYPakbe JOCTOjaHCTBA Ha pajy MOfpasy-
MeBa 3alLITUTY Off CBUX 00/IMKa JUCKPUMUHAL[Y]je 110 BUILEe PA3TNIUTUX OCHOBA, C TUM
Zia, oBfie, Tpeba ykasaru Ha To ga MOP y Jlexmapanuju o coLjujaaHoj IpaBy Y LUbY
npasegHe rno6anusanyje (2008) geduHMIIE U [OCTOjaHCTBO M AMCKPUMIHALIN]Y Ka0
noce6He BPeHOCTH, OTHOCHO IIPUHIIMIIE Y3 COLMjaTHy MpaBAy U jefHakocT. OBa fleKma-
paluja yCIocTaB/ba KOHIIEIT JOCTOjaHCTBEHOT Pajia KOjy I04MBa HA YeTUPU OCHOBHA
Iuba: MOCHENIBabhe 3aI0I/baBalha, YHANIPeheme colnjanHe 3alITUTE, IOUITOBAbE
(dyHIaMeHTaTHUX IPUHINIIA U IPaBa Ha pafy, Kao U IPOMOBICAbE COLMjATHOT Ayja-
nora u Havena Tpunaprtusma (ILO Declaration on Social Justice for a Fair Globalization,
2008, str. 9-10). 3abpana guUCKpUMMHALY]je je HAT/IAIIEeHa Kao ,,npecenajyhe” nurarbe
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y KOHTEKCTY OCTBapMBakbha OCHOBHUX I[M/beBa JOCTOjAHTBEHOT Pajia, X Ka0 BPEJHOCT,
OJJHOCHO IPMHIUII KOjU je HEOIXO/IaH YC/IOB 33 OCTBAapUBarbe HaBeJeHIX II/bEBA,
Koju ce cMaTpajy Mehycob6HO 3aBUCHUM, YCIOB/BeHUM 1 HefebuBuM. MOP je 2012.
roguHe 06jaBuo IIpupydHUK 0 yTHULajy pasauIUTUX peuruja Ha JOCTOjaHCTBEH pal
¥ coLluja/IHy IPaBAYy, e ce yKasyje Ha BaXXHOCT MHTEPPENIUTMjcKe capajiibe U yTBphu-
Bamba 33jeJHNYKIX CTAHOBMIITA ITO MUTAKBMMA KOja Cé OGHOCE Ha Pajl M PaJjHU OTHOC.
Y obmactu fuCKpUMMHALIMje Ha pafly, BAafajyhe penuruje, ofTHOCHO IPOTECTAHTHU3AM,
KaTONMYAHCTBO, MCIIAM, jyfjansaM u OynusaM 3ab6pamyjy AMCKPUMUHAL]Y 110 61710 KOM
OCHOBY U IIPOK/IaMYjy jefiHaKoCT Ipey borom, am u Ha 3em/bu Meby jbynuma, y3 To fia um
j€ 3ajeTHMYKO U MCTUIIAkbe jeTHAKOCTH JKE€Ha Ha PaJy y Be3J) Ca 3apajioM 3a pajl jeflHaKe
BPEHOCTH, Kao 1 moce6Ha 3amTnTa MateprHcTBa (International Labour Organization,
2012, str. 45-46).

Cro60opa BepomCIIoBeCTy y OKBIPMMa KOHI[EITa JOCTOjaHCTBEHOT pajia OfjpasyMeBa
3abpaHy AVMCKpYMUIHAIIMje TT0 TOM OCHOBY Y TIOITIefly 3aCHMBama, TOKA I IIpecTaHKa paj-
HOT OJIHOCA, K40 1 Be3aHO 3a YC/IOBe pajia. Y caBpeMEHOM IIpaBy OrpaHNdema cy Moryha
CaMo 13 3aKOHOM M3PUYUTO YTBPHEeHNX passiora, IJie je y JOMeHy paJHOT OfHOCa Off 3Ha-
Jaja OrpaHnderbe Koje ce OfHOCH Ha OCTBAapUBabe CI000/a U IIpaBa APyrux. Y pyra amma
MOTY ce K/TacUpMKOBATH MOCIOfaBIIN, OFHOCHO OCTBApMBahe 1 3aIITHTA TETUTUMHIUX
MHTepeca IT0CIoaBalia, ajll ¥ OCTa/lIU 3aIloC/IeHM, Te Tpeha m1ila, OHOCHO KIIWjeHTH.
Yecro ce femasa ja OCTBapuBambe IIpaBa Ha CT0OOY BEPONCIIOBECTH jefHE KaTeropuje
OrpaHMYaBa, OJHOCHO IPOTUBHO je YBepemuMa I IpaBuMa APYTUX, IITO je MOoCaeanIia
XeTepOreHOCTH Pe/IUTHja M JUBEP3UTETA HIXOBOT MCIIO/baBakba MV ITaK IITeTH eKOHOM-
CKMIM MHTepecHMa IOCIO0faBIA y CMUCTY OpraHusalmje pajia, TEXHIYKI U KaJlpOBCKI, a/li
U Be3aHO 3a OJJHOC ca KIMjeHTMa U OCTBapuBambe npodura. [Inrame je Ha KOju HAYNH
HOMMPUTH pas/inKe y UCIIObaBamby Bepckux ybehema Ha MectuMa paga meby npumag-
HUIIMMA Pas/IMYUTHX PeIUTMja Ha HAYMH JIa Ce He Kplle HUTK OrPaHM4YaBajy Ipasa ipy-
TUX, YK/bY4yjyhu 11 cripedaBarse HacTyIama IITeTe 0 €KOHOMCKE MHTepece ITOC/I0iaBIa.
C tuM y Besy, u3pakaBarbe PeIUINjCKIX YBepeba Ha MeCTUMA pajia MOXKe IMAT €KCII/IN-
LUTHY WK UMITIMIUTHY popmy. OHO MOXKe 6MTM Ha HAYMH f1a ce HepOPMAIIHO O TOME
TOBODM Ca KOJIeTaMa, OFHOCHO K/IMjeHTMMa, 3aTUM TaKO IITO C€ BPUIVM MOJNMTBA Ha Me-
CTMMa pajia, 3aXTeBa IIpyIarohaBarma MecTa 11 yC/IOBa pajia PeTUIUjCKIM yBeperbiMa I1oje-
muHI, Hocy ofieha u HakMT ca BepckuM obenmexujuma mnn mak o6esbehyje ncxpana xoja
je Besana 3a opipeheny pemurujy (Ecklund & Scheitle, 2017, str. 8). Haume, ocrBapusarme
IpaBa Ha c11060Jy BEpONCIIOBECTH II0jeVMHIX 3aII0C/IeHNX MOJKe HEeTaTUBHO YTHUI[ATH Ha
C060/y BEpONCIIOBECTY OCTAJINX 3aIIOCTIEHNX, A/l M K/IMjeHaTa APYTUX BePONCIIOBECTH,
Kao ¥ Ha eKOHOMCKe MHTepece MOC/IOfiaBlia Be3aHO 3a TPOLIKOBe Ipunarohasama MecTa u
yC/I0Ba pajia BepCKUM yBeperbiMa 3aII0C/IeHNX, /Il 1 [yOUTKa K/IujeHara 300 IIPaKTUKO-
Bamba BEPCKUX 0OerIexja Off CTpaHe 3armocieHnx. 360r rora je moTpe6HO 6/mKe perym-
caTy 06/1acT OCTBapuBama c1o6oyie BepPOUCIOBECTY Ha MECTUMA pajid Y HallMOHATHVIM
OKBMpUMa 1 06e36eIUTI OCTBapUBambe JOCTOjaHCTBEHOT Pajia 3a CBe KaTeropuje crpe-
yaBambeM JUCKPUMMHALIMje U Pa3BUjatbeM TONIEpaHIMje U KYITypPe paZia Kpo3 IIOMUPEH-Ee
CTAaHOBUILTA Pa3IMIUTUX PeTUTHja.
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ITojam 1 OCHOBM IMICKpMMMHALMj€ HA PaJly - OCBPT Ha
BEPCKY JVCKPUMIHALI]Y

ExcrmunuTHa feuHNIMja AUCKPUMMHAILUje 1aTa je y JOKyMeHTUMa Yjelnibe-
HIIX Halllja, OBHOCHO Y KOHBEHIIUjM O eMMMIHNUCAbY CBUX 00/INKA pacHe AMCKPYMUHA-
nuje (1965),° kao 1 y KoHBeHIj1 0 eMVMUHIICAY CBUX 00K JUCKPUMIHALIY]je )KeHa
(1979),° 1j. y MebyHapomHUM JOKYMEHTUMA KOjI peryIniy mocebHe 06/mmKe FUCKPUMU-
Hanuje. C pyre cTpaHe, omiura fepuHNUIMja AMCKPUMUHALMje Y 06/1acTI pajia U 3aIo-
I/baBakba, Ha YMjUIM OCHOBaMa IIPOUCTIYY IIPETXOHO HaBefjeHe TepuHMIIMje, cafipyKaHa
je y Konsenuuju 6p. 111 MebhyHaponte oprannsanyje paja Koja ce OfHOCHU Ha 3abpaHy au-
CKpUMMHAIMje ¥ 06/TacTy 3aIollbaBamka U 3aHNMamba 13 1958. roguHe. [Ipema 0BOM TOKy-
MEHTY, IMCKPMMIHaLMja IIOfIpasyMeBa ,CBAKO Pa3/INKOBabe, UCK/bY4MBaIbe VTN laBarbe
IpPeIHOCTY Ha OCHOBY pace, 60je KOXKe, TI071a, PeUTHje, ITOMUTUYKOT OIIpefie/berba, HaIlyo-
HaJTHOT MJIY COLIMja/THOT MOPEK/IA MM CBAKOT IPYTOT OCHOBA, a IOBOJM JIO TOBpENie Hauera
jeIHAKOCTM IIAHCH 1 NTOCTYIIakba y 00/1aCTH 3allolbaBakba 1 3aHNMama.” (Ypenba o paTu-
¢dukaunju Kousenunje Mehynaponue oprannsanyje paga 6p. 111, Koja ce ogHOCHK Ha [iu-
CKPMMMHAIIV}Y ¥ 00/IaCTH 3aIl0l/baBatba U 3aHMMaba, 1958). Y KonseHiuju jomr cToju ga
»IPYTY OCHOB” yTBpDyje ap>kaBa 4laHMI[A HAKOH KOHCY/ITOBama IIpeficTaBHMIKA OCTIO-
JaBalla ¥ paJHMKa UM Apyrux opranusanyja. OBo sHauM fa ce Ap>KaBaMa 4IaHMIaMa
0CTaB/ba fla caMe YTBpfie IofaTHe IPaBHO HeJ03BO/beHe OCHOBE AVICKPUMUHALIM]E, Y31-
Majyhu y 063up muxose mocebHoct. MehyTnm, passoj pagHor IpaBa, HAKOH yCBajarmba
Konsennyje, u1ao je y npasily 3alITUTe MabUHCKMX ¥ MApTMHAIN30BAHNUX IPYIITBEHNX
IPyIIa, OFHOCHO 3aIITUTE TXKE 3aIOLUBMBYX KaTeropyja T3B. PalbUBIUX IPyIIa HA TPXKMUIITY
paga (HIIp. MMLa ca MHBATUUTETOM, IPUITHIKA HAIIVOHATHNUX M eTHUYKUX MambJHa,
KeHa, pofiuTesba U C11.) 1 06e3bebema wuxose paBHonpaBHOCTU. OBO je pesyaTupano aa
ce cajia Tof, AUCKPYMMHALIMjOM IIOApa3syMeBa CBAKO Pas3/IMKOBatbe, MCK/bYUMBakbe VTN
faBame NMPeJHOCTH KOje HIje 3aCHOBAHO Ha OIPaBJJaHOM pasjiory, OFHOCHO y3UMa ce y
0031p 1 cBpXa Koja ce kel ocTuhy y KOHTEKCTy Bohema MonuTrKe pajia U 3aMolba-
Bama. Tako, y MehyHapopgHOM, pernoHamHoM u fomaheM npaBy He cMaTpa ce JUCKPUMU-
HaIMjOM ITpaBjbelbe pasinke 3060r 0cobeHOCTI ofipeheHor Moca Koji Kora JIMYHO CBOjCTBO
IpefcTaB/ba CTBAPHMU M OFTydyjyhnu yciioB obaB/batba IOCIa, aKO je CBpXa Koja ce >Kemn

5> [IucKpUMMHALMja [OfpasyMeBa CBAKO Pas/MKOBatbe, UCK/bYYMBatbe, OTPAaHNYaBatbe VN JaBatbe
IIPBEHCTBA HA OCHOBY Pace, KOjy MMajy 3a CBPXY W/IM 32 PE3YATAT fla HapyIlle MM /Ja KOMIPOMM-
Tyjy IpU3HaBambe, Y)KIBakbe UM BplIee, O]l jeflHaKMM yCTIOBUMA, IIpaBa YOBeKa M OCHOBHMX
crmo6ofa Ha IIONMUTUYKOM, €KOHOMCKOM, COLJjaTHOM U KY/ATYPHOM IOJbY WM Y 61710 KOjOj APYToj
o6macTy jaBHOT XnBoTa. [leuHnIMja AUCKPUMIHALIMje Ca 3aCHMBA Ha AeUHULIN]U CafpP>KaHO] y
Konseniuju MOP-a 6p. 111 o 3abpann gucKpuMmHaIje y 06/1acTu 3alolbaBamba 1 3aHNMamba.
3aKoH 0 paTnduKaLyji KOHBEHIINje 0 YKIAAkY CBUX 00/1Ka pacHe fuckpumuHanje (,CrL. mcT
COPJ”, 6p. 31/67).

JMckpuMuHaluja o3HavyaBa CBaKy pasiuKy, UCK/byuerbe UM OTPaHMYEbe y MOT/Iefy Moa,
IITO MMa 3a IOCTIeAMIY VI 33 LB A YTPO3U MU OHeMOTryhy ImpyusHambe, OCTBapMBatbe NN
BpIIeHe, Off CTPaHe KeHa, JbYACKMX IIpaBa M OCHOBHUX C10607a Ha MOIUTUYKOM, EKOHOMCKOM,
APYLITBEHOM, KYATYPHOM, I'pahaHCKOM MU JPYroM Mojby, 6e3 0031pa Ha BUXOBO 6payHO
CTame, Ha OCHOBY PaBHOIIPaBHOCTM MYILIKaplia 1 )KeHa. 3aKOH O paTHdUKaLyju KOHBEHIINje O
eIMMIHUCAY CBUX 00/MKa AucKpuMuHanuje sxeHa (,Ci. muct COPJ”, 6p. 11/81).
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noctuhu onpasiana, Kao U Ipefy3uMarme Mepa 3allTITe PABbUBUX KATETOPH)ja, T3B. Mepe
adupmMaTuBHe aKiuje, OFHOCHO Ho3uTNBHe AucKpumuHanuje (Lubarda, 2012, str. 113).
HMuckpuMuHarja y 061actu pajja 1 3aoljbaBaiba MOXKe Ce jaABUTU Of TPEHYTKA 3aCHMU-
Bamba JI0 IPecTaHKa PAIHOT OHOCA, YaK U II0 IIPECTAHKY PafHOT OJHOCA, Y IOI/IeNy MHIM-
BU/Iya/THUX U KOJIEKTUBHUX IpaBa 3anociaenrx (Lubarda, 2012, str. 112).

Y npasy Cpb6uje (Ycras Peny6mke Cp6uje, 2006) nepunnipyja IUCKpUMMIHALIAje
cafip)kaHa je y omiurteM 3aKoHy 0 3abpanu puckpummHanuje (2009), koju Kao moce6an
00/IMK IUCKpUMMHALMje IIPEo3Haje I AUCKPUMUHALN]Y y obnactu paga (wi. 16). Iog
IVCKPMMIHAIIMjOM Ce ITOfpa3yMeBa CBAKO HEOIPABAHO IIPAB/belbe PA3IMKe WIN Hejell-
HAKO [IOCTYIamke npeMa ofpehenoM muiy amm u rpyny, ma 1 IpeMa WIaHOBUMA BIXO0-
BUX IIOPOAUIIA WM SPYTUM ONUCKVM JIMIMMA, IPEAY3eTO Ha OTBOPEH MM IPUKPUBEH
Ha4JH, a HA OCHOBY CTBapHIIX V/IM IIPETIIOCTAaB/beHIX IMYHNX CBOjcTaBa. JJomahn 3akon
yBOAU MNPy fepUHUINjY AUCKPUMUHALIMjEe KOja Ce, Y OCHOBM, 3aCHIBA Ha HAYeITy jef-
HAKOCTM LIAHCU ¥ IOCTYIamkha, Kao ¥ Ha IPUHINIY 00jeKTUBHOT pasyiora, u npexsuba
3aIITUTY MIMpeT Kpyra JInIa [0 BUIIe OCHOBA (He caMo I0jeMHIIa, Beh 1 WwiaHOBe mberose
y>Ke U LIVpe HOPOANUIle, OFHOCHO APYTUX OIMCKUX JINIIa) — pace, 60je Koxe, Ipefaka,
IP>KaB/baHCTBA, HAIIVIOHATHOT UM €THUYKOT ITOPEK/Ia, je31Ka, BEPCKOT VN IO TUIKOT
yb6eberba, mIo/1a, poIHOTr UEHTHUTETA, CEKCYaIHe OPMjeHTALNje, IMOBHOT CTama, pobeba,
reHeTU4YKe 0COOEHOCTI, 3APaBCTBEHOT CTabha, MHBATMANTETA, OPAUHOT 1 IOPOSUIHOT
craryca, ocyhnBanocTH, cTapocHOr 064, M3ITIefa, WIAHCTBA Y HOIUTIIKIM, CHHANKAI-
HVIM 1 JPYTUM opranmsanujama (3akoH o sabpanu auckpumunanuje, 2009, €. 2, ct. 1).
3akoH, Takobe gocTa mmpoxo, 3abpamyje AUCKPUMUHALN}Y ¥ 00/1aCTI paja U 3aHOlba-
Bama, I TO Y KOHTEKCTY OCTBapuBamba IpaBa Ha paf, IpaBa Ha c1obofgan u3bop 3armo-
CTlerba, HAIIPeOBatha, CTPYIHOT yCaBpllaBama 1 IpodecroHaIHe pexabyinTariyje, Kao u
npaBa Ha o6esbebere jeHake HaKHAfe 32 paj jefHaKe BPELHOCTH, IIPABIYHE 1 3a/J0BO/bA-
Bajyhe ycrose paza, ogmop, 06pasoBatbe, CTyIame y CUHAUKAT U 3aIUTUTY Of He3arocye-
HocTH (3aKkoH o 3abpanu guckpummHanuje, 2009, 4. 16, ct. 1). 3amTNTy OF SUCKPUMU-
Hal[yje y)K1Bajy He caMo JIMIIa KOja CY y CTAaHJapAHOM PafHOM OIHOCY, Beh 1 cBako gpyro
JnIie Koje II0 6110 KOM OCHOBY y4ecTByje Y pajy (/iia Koja pafie Ha OCHOBY PaJJHOT aHIa-
JKOBaFba BaH PA/JHOT OJHOCA). 3aKOH TaKoDe Ipero3Haje 1 IpusHaje IpuMeny Mepa apup-
MaTVBHe aKuyje (T3B. TO3UTHMBHA AUCKPYUMIHALN]A), KOja Ce He CMaTpa AMCKPYMIHALIN]OM
y CMICITy OBOT 3aKOHA I, KaO TaKBa, He caHKiuonue ce (Stojkovi¢ Zlatanovi¢, 2019, str.
27-28). 3aKkoH 0 papy o 4I. 18 o 4. 23 perynuiie 3abpaHy IUCKpUMMHALIje Y 00/1acTy
paja 1 3amolUbaBamba. 3aKOHOM CY Hoce6HO fepuHICaHe HEIOCPeHA U TOCPeHA AN-
CKPMMMHAIIN]ja, ¥ TO KA0 CBAKO IIOCTYIalbe KOje 3aII0CTIEHOT/MH1ie KOje TPaXkil 3aIloCTIehe
CTaB/ba y HEITOBOJ/bHM)Y IIOJIOXKAj Y OHOCY HA APYTO JIMIIE Y MCTOj VI CIMYHOj CUTYALIUjI,
OIHOCHO YKO/IMKO HeKa Hau3I/Ie[, HeyTpa/Ha ofpenda, KpUTepujyM MIu IIpaKca CTaB/ba
wu 6 cTaBUIa HaBeleHa IMI[a Y HeIIOBOJ/baH II0/I0Kaj a Ha OCHOBY ofipebenor nmuaHOr
CBOjCTBa, CTAaTyca, OIpefie/berba W/IN YBeperba.

[TonasHa ocHOBa 3a pasMaTpame AUCKPUMUHALIMje II0 OCHOBY BEPCKIX KapaKTepu-
CTMKa y 00/1acTI Pajia jecTe 3HAYaj BEPCKOT MAEHTUTETA Y PAZHOIPABHOM [JOMEHY, IIPH
yeMy ce IOCeOHO yKasyje Ha BepCKe U [YXOBHe ITOTpeOe 3all0C/IeHNX I Ha HY>KHOCT
UMIUIEMEeHTAIlJje MOPA/IHOT I PeIUTMjCKOT AUCKypca Y 06/IacTy pajia U 3amolbaBama
pann ycxmahuBama Bepckux ¢1o6ofa ca fpyruM pelleBaHTHUM IIPaB/Ma I YCIOBMMA Ha
Mecty paga (Baki¢, 2019, str. 635). Y goMeny cnobofe BepOICIIOBECTI U JUCKPUMIHALIN]je
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y 3aIlol/baBalby 1 Ha pajiy 110 OBOM OCHOBY, Hajuenrhe ce cpehe nmocpenna guckpummHa-
11ja, Kajia IIOCIOfiaBIM IPIIVKOM yTBph1Batba ycIoBa 3a 3aCHUBambe PaJHOT OFHOCA VTN
yCI0Ba pajia UCTAaKHY OHe KOju 00jeKTMBHO HIICY Y HEIIOCPEJHO] Be3U Ca PafHIM 3a/a-
LJIMa U IOC/IOBYIMA, OFHOCHO y Be3l ca ofpeheHNM pafHUM MeCTOM HUTHU CY 3aCHOBAaHU
Ha OIIPaBJJaHOM PA3JIory, Kako Oy ce oHemoryhwm kanpuaaTu ogpebhene Beponcmnosecty
y OCTBapMBamby IIpaBa Ha JJOCTOjaHCTBEH pafl. Tako, Ha mpuMep, MOTy ce YCTaHOBUTH ITpa-
BIJIa OffeBalba KOja CTaB/bajy y HEIIOBO/LHMjM HOJIOXKa]j puIagHuKe ogpebene Beponcrio-
BECTU WIVM YTBPAUTH pafj aHMMa KOj)i ce CMaTpajy BepCKUM IIpasHULMMa y ofipeheHnm
penurujama, a Koje Hucy BehnHcke y fatoj gpxxasu. C TUM y Bes, cMaTpa ce AUCKPUMIHa-
TOPCKMM IIOCTYTIaEheM Y KOHTEKCTY 3allol/baBakba M IPUKYII/bakhe II0flaTaka O BEPONCIIO-
BECTM KaH/JJaTa 3a 3aI0CTIetbe, LITO yIa3u y JOMEH IPUBATHOCTH, I7ie C€ IIPaBO Ha Ipu-
BaTHOCT /IMYHMX NOfJaTaKa WITHTU KaKo Y MehyHapoHoM, Tako 1 y ynopenHoM 1 gomMahem
npasy. MebyTum, moryhHocT yrBphrBama Bepcke MpyUItagHOCTI Kao yC/IOBa 3a 3aIIOLba-
Bame Ha ofpehennm pagunm MecTuma npensubeno je y npaBy EBporicke yHuje, aim camo
YKOJIUKO je IOC/IOBabe II0C/I0faBIia 3aCHOBAHO Ha IIPMMeHM ofpeheHnx MopanHux 1
permrujckux npunnyia (Council Directive 2000/78/EC). Hanme, T je [03BO/bEHO Y CIIy-
4ajy yCTaHOBA 4Mja Je/IATHOCT NOYMBA Ha BEPCKMM IPMHININIMA, Ko LITO Cy OONHMUILE,
BepCKe IIKOJIe, Bepcke PpoHpanmje, XyMaHuTapHe opraunsanuje u ci (Risti¢, 2018, str.
19). Jaxse, nuTame IMCKPUMMHALMje II0 OCHOBY BePOUCIIOBECTI OOMYHO ce Besyje 3a
yTBph1Bame nmoce6HMX ycIoBa 3a 3aCHUBabe PAJHOT OHOCA, Iie OBY YCIIOBU MOPajy
fmia Oyny yHanper yTBpheH o cTpaHe IIOCTIOfaBLa Y CaMOM KOHKYPCY, Te [ia OIroBapajy
3axTeBMMa ofipeheHOr pajjHOT MecTa, OBHOCHO IIPUPOJY IIOC/IA @ CXOIHO IIPUMEHM IIPYH-
LVIIa jefHAaKOCTM LIAHCK U IIOCTYIama y obmactu paga (Kovadevié, 2015, str. 306). Tako,
oBa MOTyRHOCT, y KOHTEKCTY CIIpedaBarba JUCKPYMIHALje 10 OCHOBY BEPOUCIIOBECTI,
OCTaB/beHa je IOC/IOfjaBLIIMa CaMo YKOJIMKO je mpunafHocT ofpeheHoj Beponcnosectn
CTBapHU 1 OfTy4yjyhn ycroB o6aB/barba KOHKPETHOT TI0CTIA, C THM Jia je Ba/baHO pellierbe
JlaTo y CMepHMIIaMa AycTpainjcKe KOMICHje 3a /byfICKa IIPaBa, Ifie I0CTI0aBal] IPUINKOM
onpebuBama npunagHocTu ofpeheHoj BepoucnoBecTy, Kao MOCeGHOr YC/IOBA 3a 3aCHMU-
Balbe PaJIHOT OHOCA, MICTO He YTBphyje Kao ,,0/aHKeTHN” ycI0B Beh BeroBy OIpaBaHOCT
UCHNTYje y KOHTEKCTY TojeAnHavyHoT pagHor mecTa (Kovacevi¢, 2019, str. 706). ¥ caBpe-
MEHOM PaJfHOM IIPaBy JMCKPMMMHALja je 3a6parbeHa 1 Y KOHTeKCTY IIpecTaHKa pajHoOT
OfIHOCA, OfJHOCHO OCHOB 32 IIPeCTaHaK He CMe OUTH VICKPYMMHATOPCKY, Ta TAKO Y eBPOTI-
CKOM ITPaBYy 3aKOHMMa Ce IIPOIIUCYjy Pa3/o3n 3a OTKa3 yroBopa o pajly. BesaHo 3a ucnoma-
Baibe BEPCKNX yBepera Ha MeCTUMa pajia, y cJIydajeBuMa Kajia je Bepa Ou/Ia CTBapHU U
omyuyjyhu ycnos 3a o6aBjbame ofpeheHx HocnoBa, OFHOCHO pajiHMX 3a/laTaKa, U YKO-
KO Johe o ncrobaBama IOHallIamba Koje je CyIPOTHO yTBpheHNM yBepemuMa, OHO
MOyKe OMTI OCHOB 3a OTKa3 yroBOpa O papy, Ifie CXOHO HeMa4Koj CYICKOj IPaKCH, UCTO
ce MMa CMaTpaTy HOBPefoM obaBese JI0jaTHOCTH IpeMa IOCTIOfABLY 1 OIIPaBjaHNUM pa-
sorom otkasa (Kovacevié, 2016, str. 187).

3a pasnuKy off cupevyaBama JUCKPUMMHAIIMje 10 OCHOBY MHBA/IUJUTETA, THIE je
MehyHapofHNM YHUBep3aTHUM, PeIMOHaHUM 3aKOHMMa, Y BehyHM yropegHux npasa,
yxpyayjyhu u nomahe, npegsubena noce6na samrura 3a ocobe ca MHBAIUANTETOM, IIPABO
Ha pa3yMHO npuiarohasarme MecTa 11 yc/oBa pajia morpe6aMa NpuagHuKa pasandnu-
THX BEPCKIUX 3ajeJHNUIIA HIje IpenBubeno mocebHuM ogpenbama kako y MehynaponHom,
TAaKo HM y ynopepgHoM mpasy. Haume, moce6Ha 3aiuTuTa orea ce jeIuHO y 3aKOHCKOM
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yTBphUBamwy npaBa npumajgHuKa pa3InuuTUX penruja Ha mwiaheHo ofcycTBo ca paja 3a
BpeMe HajsehMx BepCKUX IpasHMKa, ITO je npensubeno n y nomahem npasy. Y morneny
OCTa/IMX MOJAIMTETa MCIIO/baBatba PeINIHje, IIyTeM MOIUTBH, CIIpoBoDherma BepcKux
o6pefa, OIHOCHO MCXpaHe, HAlMOHA/IHA 3aKOHOJABCTBA He YCTaHOB/baBajy I0ceOHa I1pa-
Buta. ITociomaBar; HeMa paBHY 06aBe3y Ha IIpunarohaBame MecTa U yC/IoBa paja Bep-
ckyM moTtpebama 3anocIeHnx, seh je opa o6aBesa MCK/py4nBO eTnukKe mpupope. CraHo-
BuLITe EBPOIICKOT CyZia 3a Jby/CKa IIpaBa y TOM JJOMEHY je la 3abpaHa Bplilera MOIUTBE
Y PaiHO BpeMe He IIpeficTaB/ba IIOBPe/y IIpaBa Ha CI000/y BepOMCIIOBECTY HUTY OCHOB
3a II03MBabe Ha IUCKPUMUHALIM)Y, KAO U [la C€ PACKUJ] YTOBOPa O Pafly Ca 3all0C/IeHUM
KOj!1 HMje o110 Ha [10Ca0 300T IIPaKTUKOBamba BEPCKOT 00pefia, MCTO TaKO, He MOXKe KBa-
7MUKOBATY Kao JYCKPYMIHATOPCKM HUTU Kao NOBpefia IIpaBa Ha 71060/ BepOMCIIO-
Bectu (Risti¢, 2018, str. 23-24). Ocum Tora, EBponickn cyn 3a /byzcka mpasa y Iornegy
HpyuMeHe 9I. 9 0 c71o60aM BepOUCIIOBeCTH, EBpOIICke KOHBEHIMje 3a 3aLITUTY /bYCKIX
pasa 1 c1o60j1a, CTOj) Ha CTAHOBMIITY MOTYRHOCTH ,,IIpeUCINTIBaba ICKPEHOCTI MH/M-
BUJya/HUX BEPCKVX yBeperba, OHOCHO IPMPOJie U BaKHOCTU BEPCKUX yBepema’ y CBa-
KoM 1ojefHayHOM ciy4ajy (European Court of Human Rights, 2019, str. 12), o ce,
CBAKaKo, IpUMelbYyje 'y 00/1acTy pajia 1 3anolbaBama. C TUM y Be3l, MaKO ce TapaH-
TYyje OIIITa CI000/ja BEPOUCIIOBECTH, Y CMUCITY CIIpoBODerba MOMTBY, BepcKux obpepa,
Hollema ofiehe U CI1., ¥ Ha jABHUM MeCTMMa, LIITO YK/bY4yje ¥ MeCTO pajia, OHa je pe/iaTu-
BHOT KapaKTepa JI OCTaB/beHa je MOIyNHOCT IIpencinTyBama 3Hayaja NCII0/baBalba Bepe
¥ TO KaKo yTBpDUBarbeM CTBapHMX BEPCKMX YBeperba IOjefIVHIIA M PeleBAHTHOCTY MCTOT
3a J[yXOBHU Pa3Boj II0jefiMHIIa y KOHTEKCTY ofipel)eHOr MofjanuTeTa TaKBOT MCIIO/baBakba
(monmTBa, Bepcka ofieha, HAKUT U CI1.), TAKO U Y Be3U Ca OCTBapUBaIbeM IIpaBa 11 c1o6ofa
IPYTHX, OBJie II0CeOHO IIpaBa MOC/IOfaBLa Ha 3AIITUTY beTOBMX €KOHOMCKUX MHTepeca
U yIpaBjbakba IPoLecoM 1 opranusanujoM paga. On 3Hauaja je n unmeHnna ga Espor-
CKI CYJ 3a JbY[CKa IIPaBa y CMUCIYy IpuMeHe 4. 9. EBpOIICKe KOHBEHI[Ije 3aXTeBa fla
caMa Bepa JIMa JOBOJbHY II0y3aHOCT, 030M/BHOCT, KOXe3Mjy ¥ BaXKHOCT, Ifie je Y IpaKcy
Cyna yrBpheHo fa 3alITuTy yXK1Bajy 1 arensaM, Hanudusam, cajeHToIor1ja, ApyUin-
3aM, XpuurhaHCTBO, MC/IaM ¥ IPUIARHOCT JexoBuHMM cBepormma (Krsti¢, 2018, str. 143).

[IpaBHU pexxuM cy3bujama BepcKe JUCKpUMUHALMje ¥
ynopengsoM 1paBy 1 y Perry6mu Cpoujn

Y npaBy Cjepumenux Amepnykux Jp>xaBa y mornasspy 7 3akoHa o rpahaHckum
IIpaBMMa rapaHTyje ce paBO Ha OCTBapMBaibe PEIUTMO3HIX YBepera Ha MeCTIMa pajia,
IITO HOZpasyMeBa JO3BO/BEHOCT CBUX 00/IMKA MCIIO/baBamba PEIUTMO3HUX BepoBamba 1
IIpaKcu Ha MeCTUMa Paja, C TUM Jja TOCTOju MOryhHOCT fa mocnofasal JoKaxe fa OH
HYje y MOTYhHOCTM [a IPMIArofyl MECTO U YC/IOBe Pajia BEPCKUM YBeperbyiMa 3aII0C/IEHOT,
OIHOCHO KaH[JIJIaTa 3a 3aI0CTIelbe, jep TO MIMa HeraTuBaH yTuliaj Ha nocnosabe (The Civil
Rights Act, 1964, s. 701). IIpu Tome, ocmogasarn Tpeba fa JoKaxe jga mpuaarohapare
IpefcTaB/ba 3HaTHO onTepehere 3a mocmosame (Risti¢, 2018, str. 28). Tako, aHanmM30M
cyacke npakce y Cjepumenum AMpudakuM JIp)kaBama, Cy[oBU IPUINKOM OfITy4MBamba O
YTUIIAjy MCIIO/baBakbha BEPCKUX YBepelba Ha MeCTMa pafia, Yy KOHTEKCTY II0C/I0Bamba, y31-
Majy y 063up cnenehe unmeHnIle — b IOCTOBabA Y MUCH]Y IIOCTIOAABIIA, Be3y ca APYTUM
opraHmsanyjama 1 u3sBope GprHaHCUpamba [I0C/I0Baba, CTelleH Kopuihema penrijcKmx
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IIPAKCH, HUBO Y KOM IIPOM3BOY U YCyTe OPTAaHM3aLlje MMajy PEIUTMjCKI KapaKTep, Kao
U 3aXTeBe KOju Ce CTaB/bajy IIpef 3aIl0C/IeHe 1 WiaHoBe pajiHe oprausanuje (Broughter,
2011, str. 135). CBako Apyro IOCTyIabe NOCTOaBIA Ma Cé CMaTPATU AUCKPYMIHALINjOM
110 OCHOBY BEPCKMX Kapakrepucruka. Ocum Tora, OIIUTY CTaB je [ja Ce, CXOIHO CY[CKOj
IPAKCH, ¥ CBAKOM TI0jeiTHAYHOM CITy4ajy YTBPDYjy »MOpaiHa 1 eTMYKa BepOBarba IITa
jé MCIIpaBHO a IITa NOTPELIHO, 1 /la JIX Ce JIMIle MCKPEHO NPUIP)KaBa BEPOBalba Koja Cy
HaK y CK/Iagy ca ogpeheHnM penurnjckum cTaHOBUIITYMA Ha Koja ce o3usa’ (Broughter,
2011, str. 135), mro oprosapa u paxcy EBporickor cyzia 3a jpyfcka IIpaBa y IOIJIeRY IIpH-
MeHe 4. 9 EBpoIicke KOHBeHIMje. Y aMepUYKOM IIpaBy, OTpaHN4YeIba OCTBapUBalba IIpaBa
Ha 710601y BepOUCIIOBECTI UCIIO/baBajy Ce Ha [iBa HIMBOA, I7ie Ce jefjaH OffHOCK Ha 00jeK-
TUBHE KPUTEPUjyMe Be3aHe 3a yTUIlaj UCTUX Ha IOC/IOBakbE IIOCI0/IaBla, Y KOHTEKCTY
eKOHOMCKIIX MIHTepeca I CTUIlatba IpopuTa y yclIoBMMa nbepaaHe eKOHOMHU]e, a IPyTH
je cy6jeKTMBHOT KapaKTepa U TH4Ye Ce HCTUHUTOCTH I jaulHe BEPCKUX yBepema Ioje-
[VHIIA Y KOHTEKCTY IPaKTUKOBakba, y3uMajyhn y 063up npumansocT ofpehenoj pemmrujiu.
YrBpbuBame cybjekTuBHOTr (pakTOpa apOUTPAPHOT je KapaKTepa, Ifje He IOCTOje jaCH!
KPUTEPUjyMUy, LITO yTUYe Ha IIPMMETHY HeYjeHaueHOCT CyfiCKe IIPaKce Y 0BOj 0O/IaCTIL.
Ocum Tora, TO MofpasyMeBa Mo3HaBambe QyHIAMEHTATHUX PEINTUja Y BbUXOBOj OCHOBI
u ynaxeme y ¢puno3odcke, OHOCHO eTHYKe II0CTaBKe PasIMINTUX PeIUIUjCKUX CTa-
HOBMILTA, Te MOJATIMTETa MCIIO/baBatba MICTUX Y CaBPeMeHO Jo0a IIyTeM BUI/bUBUX 00e-
Nexja v MaHudecTanuja.

C npyre cTpaHe, HEMAa4KO JPYHITBO MOC/IENHUX TOIMHA OJIMKYje IPUMETHA XeTe-
POTeHOCT Y CMIC/Ty MICIIO/baBatba BEPCKUX YBEPEIha, IITO je MOC/IeMIla 3HAYajHOT IIPK-
NMBa pafiHMKA MUTPAHATA, Y3 OYeKMBaHN Ipuius joi Beher 6poja y rogmuama Koje cefe.
3amurtura IpaBa Ha 110060y BEpPOUCIIOBECTH y 00/1aCT! pajia M 3aI0l/baBatba OCTBApYje
Ce YCTaBHYM rapaHIjyjaMa ay TOHOMIje BEPCKIX OpraHu3aluja, e je craHoBuite defe-
paJIHOT Cy/a fia II0CToj| obaBe3a IOC/I0faBalia Ja IPUINKOM yTBphuBama paJHIX 3aja-
TaKa ¥ II0C/I0Ba y3MYy y 0031p BepcKe KOH(IUKTE MM IaK IPUTOBOP CaBECTU KOjii MOTY
¢ TuM y Be3n HacTynutu (Weiss & Schmidt, 2008, str. 146). Ocum Tora, AUCKpUMMIHALIMjA
IIOCTOj I jEAMHO y CTy4YajeBMMa Kafla KaHIUIAT y BpeMe IOTICHBatba yroBOpa O pafy Huje
6110 yIIO3HAT ca 3aXTeBJIMa KOju IIpeCTaB/bajy IpefMeT mwerosor mpurosopa (Risti¢, 2018,
str. 36). YcraB meduHmIIe U paji BEPCKUX OpraHM3alja Koje MOry OUTU OpraHi3OBaHe ¥
006/1MKy KOopHopaluja, a 3aIl0c/ieH) 00MYHO UMajy cTaTyc cnyx6ennka (Risti¢, 2018, str.
36). Ha yroBope o0 pafy mpumemyjy ce oIira mpasuia feUHICAHA TIO3UTUBHYUM paj-
HJIM 3aKOHOJIaBCTBOM, C TUM Jia je yCTaHOB/beHa MOIyRHOCT Ja BepcKa opraHusaluja, Kao
HOC/IOfiaBall, yTBPAY fpyre o0/IMKe MOHALIaba Ha pajly Koju uMajy 3a b o6esbeheme
ayTeHTUYHOCTH Bepe Kojy ncnomasajy (Risti¢, 2018, str. 36). Taxo, Bepcke 3ajemHuUIIe MOTY
MHTEPHUM aKTMMa Jia yTBpie ToceOHa IIpaBI/Ia Ha pajly U y Be3) ca pafioM. YCTaB rapaH-
Tyje U IpaBo Ha IPMBATHOCT IMYHMX IIOJaTaKa, Y Koje ce kinacudukyjy n nadopmanuje
o mpumnagHocTy ofpehenoj Bepckoj 3ajefHUIIN, Iie TOCTOAABIY IPUINKOM 3aIIOLI/ba-
Baiba HEMajy IIPABO Ja I0OCTaB/bajy IUTalbha OBOT KapaKTepa, OCUM YKOJIMKO j€ BEPONCIIO-
BeCT off 3Havaja 3a ogpebhern mocao, ogHocHo ogpeheno paguo mecto (Ristié, 2018, str.
39). IToce6HO 3HaYajHO NUTakbe Y HEMAa4KOj CYACKOj IPAKCH jecTe UCIO/baBaibe BePCKUX
yBeperba IIyTeM ofiehe 1Im HaKUTa, OMHOCHO MCTUIIAbeM BePCKIUX CUMMOO/Ia Ha MeCTMa
paja, a rie Cy NpUMeTHA IBa PAa3IM4YUTa IPUCTYIA CY[0Ba, Y 3aBUCHOCTY Off TOTa fia JIx
jé y muTamy I0oCIofaBal] y jaBHOM M1 IPUMBATHOM CeKTopy. OBJie je HApOYUTO UCTULIAH
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C/Ty4aj HoOLlera Xuiaba of cTpaHe IIPUIIaHNUIA MICTAMCKe BEPOUCIIOBECTH, TTie je CTaHO-
BUIIITe HEMAYKIUX CY[OBa OMIIO [a, YKOMNUKO je TO CIy4aj y jABHOM CEKTOPY, Ap)KaBa nMa
o6aBesy Jja ce IIOHAIA HEYTPATHO, O HOCHO HOIlebe X1jaba ce cMaTpa JO3BO/bEHUM 1
IPefiCTaB/ba OCHOB [I031Bakba Ha BEPCKY AUCKPYMMHALN}Y, HOK Ce Y IIPUBATHOM CEKTOPY
HpMMelbYyje IPUHIMII IIpaBa [OC/IofaBalia Ha CI000/Y IIOCTIOBalba Y3 MCTUIIAbe IbeTrOBUX
exoHOMCKUX nHTepeca (Risti¢, 2018, str. 40). MebyTum, y 3akony o pajy Huje peryamcaHa
o6aBesa MOCTIOAABIIA 1A PaSHUIIMMA KOjIi IPUIIAZAjy BEPOUCIIOBECTIMA YNjU JAH OMOpa
HIIje Hefle/ba 00e36eu APYTH HaH 3a OAMOP, jep CY HaHM ofMopa nputarohenn morpe-
6ama papgunka BehnHcke, xpuirhaHcke BepoMCIOBECTH, IITO Ce TOKA3a/I0 Kao IpobieMm
y npakcu (Puctuh, 2018, cTp. 41). VicTo Baxku u 3a BepcKe [pasHUKe, I7ie IPUIaTHULIN
MaIbIHCKUX BePOMCIIOBECTY MMajy IIPaBo Ha ITaheHo OfiCYCTBO a OfICYCTBO ca pafia CaMo
yKOMUKo 5o6ujy ogobpeme nmocnogasia (Risti¢, 2018, str. 42).

YcraBom Perry6uke Cp6uje mpensuba ce 3abpana AMCKpUMUHALIM]jE II0 OCHOBY BepoO-
ucnosectu (4. 21), JOK ce y 4. 43 rapaHTyje c1o60fa MUC/IN, CABECTH U BEPONCIIO-
BECTH, IIPaBO Jja Ce OCTaHe IIPY CBOjOj BEPOMUCIIOBECTH MIIM [ja Ce MCTA IIPOMEHM, IIPaBo
Ha IPMBATHOCT BEPCKMX YBepelba, I7ie HUKO HUje JY>KaH fia ce O IhJIMa U3jalllibaBa, Kao I
paBo Ha c1oboxy n3paxkaBama Bepe. [Toce6HNM 3aKOHOM 0O 3a6paHN AUCKPUMIHAL]jE
3abpamyje ce BepcKa IUCKPUMMHALINjA, [Ae AMCKPUMMIHALM]A IOCTOjI aKO Ce MOCTYIIa
HPOTUBHO HayeNy CI00O0HOT MCIIO/baBalba Bepe MM YBePelba, OfIHOCHO aKO Ce JIMILY MIIN
rpynu mmua yckpahyje mpaBo Ha cTuIambe, Ofip>KaBaibe, U3paXkaBatbe I IIPOMEHY Bepe I
yBepeba, Kao U IPaBo Ja IPMBATHO WM jaBHO M3HeCe VIV IIOCTYIIN CXOZHO CBOjUM YBe-
pemuMa (w1 18, c1. 1). [laspe ce mpexsuba ga AMCKpUMMHALM}A HIfje IIOCTYTIabe CBEeILTe-
HIIKa, OJJHOCHO BePCKUX CTY>KOeHMKa Koje je Y CKIaJly ca BepCKOM IOKTPUHOM, yBepermbuMa
WIM LY/beBMMa LIPKBY ¥ BEPCKMX 3ajefIHNIIA, YIJMCAaHNX Y PETUCTap BePCKUX 3ajefHULIA Y
CK/Iafly ca II0ceOHMM 3aKOHOM KojuM ce ypebyje cro6ozia BepoucioBecTy 1 CTaTyc LpKaBa
M BepCKUX 3ajennuia (wi. 18, ct. 2). ¥V obnactu paga, 3aKOHOM 0 pajjy ce 3abparbyje Hero-
CpefiHa 1 IIOCPefHa NMCKPUMMHALM]jA 110 BUILE Pa3/IMYUTUX OCHOBA, YK/bYdyjyhnu u mo
ocHoBy Bepoucrnoecty (Wr. 18). Tako je puckpuMmHanuja 3abpameHa y OLHOCY Ha YC/IOBe
3a 3alolbaBame 1 n360p KaHANMAATa 3a 0baB/pame ofpehenor moca, ycinose pajga u
CBa IIpaBa M3 PaJHOT OJHOCA, 00pa3oBambe, 0CI0CO0/baBalbe U yCaBplllaBabe, Hallpeso-
Balbe Ha IIOC/TY ¥ OTKa3 yroBopa o pany, u yTBphyje ce a cy cBe ofipenbe yropopa o pagy
KOj¥IMa Ce yCTaHOB/baBa AVCKPYMIHANMja HumTase (wi. 20). Y moraesy KOHKpeTusanuje
IpaBa Ha cI000/y BEPONCIIOBECTH Y KOHTEKCTY Pajia M 3alOL/baBatba, PafiHiM 3aKOHO-
[AaBCTBOM HIUCY IpenBubeHa moce6Ha mpaBnia y cMUCITy IpuaarohaBara MecTa 1 yCIoBa
paza norpebama pafHIKa pasIMINTUX BepoucnosecTy. IJoce6HIM 3aKOHOM O IpyKaBHMUM
u fpyruM npasuunyuMa y Peny6omum Cp6ujn ypehyje ce npaso 3anocnennx Ha miaheno
OJICYCTBO Ca pajia 3a BpeMe ofipeh)eHnX BepcKIX IIpasHNUKa, ¥ TO IpUINIafHUKa XpuirthaH-
cKe (IIpaBOC/IABIIM M KAQTOJIMIIN), jeBpejcKe, Kao U IMIPUIIAHIKA MCTaMcKe 3ajepHune. [Ipu-
HafiHMIMa BehMHCKe BepOMCIIOBeCTH, Tj. IPaBOCIaBLMMa, FapaHTYyje ce U IPaBo Jja He
pajie Ha aH KpcHe ciaBe. MebyTum, y mocrenise BpeMe IpuMeTHa je IIpakca jja HOoC/Iofa-
BIIY 3aII0C/IEHMMA TPa)ke I0Ka3 fia C7laBe KPCHY C/IaBY, OFHOCHO IOTBPJY CBEILITEHNKA JIa je
IpJjaB/beHa KPCHa C7IaBa 3a)iCTa OHa KOjy CIaBM 3aIIOCTIeHH, 300r OpojHuX 3710y10Tpeba.”

7 https://www.alo.rs/vesti/drustvo/traze-dokaz-za-krsnu-slavu-donesi-potvrdu-od-popa-
pa-slavi-svetog-nikolu/274402/vest
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[TpumagHUIIMa IPYTUX BePCKIX 3ajefHNIIA (HIIP. JeXOBMHN CBEJOLIM, CajeHTOJIONIKA Bep-
CKa 3ajefHILA U CJ1.) He IIPU3Haje ce MpaBo Ha m1aheHo ofcycTBO ca pajia 3a BpeMe Bep-
CKMX [TPA3HNKa, YMMe 3aLITUTA CTI0O0/Ie BEPOMCIIOBECTH, Y OBOM IOMEHY, M30CTaje.

3aK/bydak

HcrpakuBame npobieMaTnke fUCKPUMMHALMje IO OCHOBY BEPCKIUX KapaKTepu-
CTHKA Y 00/1acTy pajia IpeACTaB/ba MIOKYIIAj fa Ce jefHUM [Ie/IOM OATOBOPHM Ha IUTabe
3aIITO je HepeTKa I0jaBa fja pOpMarHO MCTU MHCTUTYLMOHATHO-TIETUCTIATBHI MOJIEIN
y 06/IacTy pajia 1 3aMolUbaBamba Jajy pasiudnuTe pe3yiaTare y Ipakcy, a dije OfroBope,
usmeby ocranor, Tpeba TpaKUTH y KyITypH pajia M CBECTH IIOjeiluHalLa. Y YCIOBUMA
CaBpeMeHOT PajiHOT [IPaBa, @ HAPOUYNTO TEXHNYKO-TEXHOMOUIKIX MHOBAIMja Y 06/1acTu
paja, IuTame 3alTHTe C1060/e BEPONCIIOBECTH 1 3a0paHe JUCKPYMIHALIMje II0 OCHOBY
BEPCKMX KapaKTEPUCTHKA 3ay3UMa 3HAYajHO MECTO, jep KaKO je MCTHUIIA0 YYBEeHN UCTOPHU-
gap Ocsany lnenrnep: ,IIto ce Buie nuBynsanyja mpubakasa BpXy, KyITypa Kao
jesrpo penuruje, punosoduje, crBapanaurrsa u ymerHoctu he 6uryu 6musy gaa”. Oryna u
BebepoBo monmarbe 0 penuruju Kao GakTopy pajgHe KyaType (pagHuKa) 1 eKOHOMCKOT
pasBoja (II0CIOfaBIIA), IPY YEMY Ce UCTIYE [ja CY iBe OCHOBHE JOTMe YC/IoBIIe (popMu-
pama Ky/iTa pajia y CaBeMeHOM KallMTaIMCTHIKOM aMOMjeHTy: paljyiOHa/IaH OfHOC IIpeMa
60>xaHCTBY 1 IITeAba. [IpeMa TOMe, ClipedaBarmeM AVCKpPUMUHALI]jE 10 OCHOBY BEPCKIX
KapaKTepUCTUKA 3aMI0C/IEHNX OCTBAPYje ce YPaBHOTEXXeH OfHOC ITOCIOfABIIA 1 3aII0-
cneHor. IIpe cBera, mpusHaBameM c1060/e BEPONCIIOBECTY Ha MECTY Pafia, 3al0C/IeHN
(BepHNK) 061ja HAKZIOHOCT GOXKAHCTBA KOja Ce OCTIDKE CaMO YKOJIMKO Paiyt, IPUIAOHOCH,
npuspebyje. llltextba, Koja je y OCHOBM MaKcUMu3aLyje IpoduTra y yCIoBMMa JOMUHA-
L11je eKOHOMCKMX HPVHIINIIA, TOIPUHOCH fja TOCTIOAABAL] PALMOHATHO KOMOUHYje Cpef-
CTBa U paj ¥ HOCTIDKEe MaKCUMaIHy fo6uT, rae ce Behi eo HOBOCTBOpeHe BPEJHOCTH
MOpa yIITeeT! ¥ BPaTUTI Y LV/bY IPOLINpeba IPON3BOAIbE, Y3 IOLITOBAbE IPYHIIUIIA
XyMaHM3aluje paja, OCTBapera AyXOBHOT pasBoja 1 paja HOCTOjHOT YOBeKa.
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(Translation In Extenso)

Abstract: The paper aims to research the necessity of the policy and legal protection
of freedom of religion at the workplace, as well as to support the prevention of discrimina-
tion of the employees on grounds of religion. The sociological and legal normative method
regarding the implementation of the international principle of Dignity at Work, accompanied
by the integrated and holistic approach in the research, has been applied. The basic research
questions are defined as follows — whether the majority, declarative guarantee of freedom of
religion by the provisions of the Constitution, as well as by positive legal documents, is suf-
ficient for the protection against religious discrimination in the domain of labour, and how
to increase the scope and level of individual protection of freedom of religious expression, in
a way not jeopardizing the interests of the employer in the conditions of domination of eco-
nomic principles in business, as well as in the labour market, in addition establishing a bal-
ance with social goals in terms of achieving goals of the sustainable development agenda.

Keywords: freedom of religion, discrimination, labour relations, dignity at work

Introduction

Proclamation of freedom of religion and protection against discrimination based on it
are the necessary parts of the entire human rights corpus, making, by all means, an impact
on the standardization of guaranties concerning the realization of the right of dignity of
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work as comprised by the comparative jurisdiction, as well as by national regulations. The
development of the international labour law has been aimed at humanization of labour,
promotion of freedom of labour, equality and solidarity as fundamental values. Conse-
quential to that are endeavours of the International Labour Organization to emphasize
the importance of freedom of religion at the workplace in the context of dignity of work
under conditions of globalization, technical and technological development as well as of
impacts of migrations — especially the external ones - on both conditions and organization
of labour. Therefore, in recent years — and especially in the context of the dominant pop-
ulation policy aimed at raising the number of births because of the decreasing population
numbers in the West European countries - researchers have been focused on the analysis
of impacts made by the policies of stimulation of immigration in order to get workforce
increased, as well as on their influence on labour and labour relations, including the domain
of manifestation of religious identities of immigrants (Etherington, 2019). The conducted
research has come to the conclusion that migrations significantly increase the intensity of
the religiosity of the immigration population in secular European countries (Etherington,
2019). In addition, manifestation forms of religious beliefs at both individual and organi-
zational levels in secular states are the subject of research from the aspect of influencing
social and professional life in the community (Cadge & Konieczny, 2014). On the other
hand, American sociologists specifically consider the impact of social movement theo-
ries on the realization of the principle of equality of opportunity and treatment of vulner-
able social groups in all spheres, including labour and employment, with a focus on racial
and ethnic minorities and women (Burstein, 1991). Here the connection is also empha-
sized with the so-called legal movements and the role of legal-political forms of action in
achieving equality (strike, boycott, demonstrations, but also court disputes), as a kind of
upgrade to traditional social movements (Burstein, 1991). However, under the influence
of the sociological theory of secularization, the importance of understanding religion in
the social context, and the interconnection of sociology of religion with the sociology of
labour have long been neglected (Cadge & Konieczny, 2014), which is the reason why this
paper aims, in addition to the other subjects, to emphasize the necessity of both multi-
disciplinary and interdisciplinary perception of the place of religion in the modern glo-
balist society. In such conditions in the modern global society, there are encounters and
conflicts of different civilizations, the collapse of national economies and states and the
pursuit of unification of cultures and ways of life (Markovi¢, 2010b, p. 281). In the con-
text of this approach, social, especially sociological sciences, should explore and critically
consider what the socio-economic system is that emerges from the process of globaliza-
tion and what impact it has on the flows and future of the world of work, since it greatly
affects the social position of man, his dignity, the dignity of his work, and especially bear-
ing in mind that, in the conditions of the global character of economic life, whose bearers
are multinational corporations, and the global character of the labour market, preserving
the dignity of work is a precondition for preserving human dignity (Markovi¢, 2010b, p.
281). In this regard, economic and social analyses of the relationship between globaliza-
tion and the concept of decent work are essential for identifying and critically considering
the impact of creating economic, political and cultural unity, and its impact on work wor-
thy of man (ILO, 2013, p. 206). Thus, contrary to the demographic and sociological per-
ception of the place, role and importance of religion in modern society, starting from the
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standpoint of labour law science, two basic issues related to the expression of freedom of
religion can be differentiated by pointing at the necessity of holistic and integrative percep-
tion of the subject of this research without neglecting the methods of the quoted scientific
disciplines in the analysis of the issue. The first refers to the so-called forum externum of
the nature of individual religious beliefs, i.e. exercising freedom of religion by practicing
services, religious rites, certain styles of dress and having a special diet at work. The sec-
ond is of a broader nature, being a consequence of the living conditions in modern soci-
ety and its development, in the context of globalization and significant migration move-
ments, i.e. of reconciliation of various religions on issues related to exercising the right to
dignity at work. Here it is important to consider and harmonize the fundamental stand-
points concerning the right to work and the values of human dignity from the aspect of
majority religions (Orthodoxy, Catholicism, Protestantism, Islam, Judaism, and Buddhism),
especially the issues of minimum wage, maternity protection, reconciliation of family and
professional life, child labour, and the like. The pronounced religious heterogeneity and
diversity of religion practice among the active working population, especially in Western
countries, which is largely a consequence of migrations, requires a review of existing reg-
ulations and their upgrading and concretization in order to prevent discrimination and
ultimately achieve dignity at work. The majority of European countries, including Serbia,
only declaratively guarantee freedom of religion in their labour legislation, often lacking
more complete rules on its practice. The complexity of legal protection against discrimina-
tion on the basis of religious characteristics in the context of exercising the right to decent
work is a consequence, above all, of the need to consider the conceptual and philosophical
foundations of various religions, requiring establishment of relationships with ethical prin-
ciples and work ethics in the context of positions of various religions about connection, or
relationship, between lucrative work and service to God. It is therefore necessary to har-
monize the views various religions have about labour with international labour standards,
which has been the goal of the International Labour Organization since 2002 when it ini-
tiated and supported, in cooperation with the World Council of Churches, an inter-reli-
gious dialogue in the context of promoting the concept of dignity of work.

The paper uses the sociological, normative and comparative law method in a devel-
opmental context to consider the place of freedom of religion in the context of the con-
cept of decent work proclaimed by the International Labour Organization, with the aim
of combating and protecting against discrimination based on religious characteristics in
national frameworks. The problem of religious tolerance must be considered in a broader
context of anthropological (cultural-historical, social, psychological) factors (Sordan, 2006,
p. 25). After determining the conceptual-theoretical assumptions of dignified work, and
in connection with the exercise of freedom of religion, the analysis of normative solutions
of individual countries in this area is performed with the aim of identifying a good legis-
lative practice in nomotechnical terms, in order to indicate de lege ferenda possible direc-
tions of development of positive labour legislation in national jurisdiction. Whether for the
most part declarative guarantee of freedom of religion by the provisions of the Constitu-
tion, as well as by positive legal texts, is sufficient protection against religious discrimina-
tion at work and in what way it is possible to increase the scope and degree of protection
of individuals’ right to freedom of expression of religion without jeopardizing employers’
interests in the conditions of domination of economic principles in business, as well as in
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the labour market, and to establish a balance with social goals - these are the basic ques-
tions of this research that will be considered and analyzed in the context of sustainable
development. An important role is played by the so-called sustainable development goals
which promote inclusive and sustainable development in Serbia, pointing to the signif-
icance of efficient partnerships for the purpose of ensuring decent work (Decent Work
Country Programme Serbia 2019-2022, 2019, p. 27).

Freedom of religion as an emanation of the concept
of dignified labour

In modern legal theory, the position is accepted that human rights have their origin
in natural law (moral or divine), and not in a positive or valid legal order, where they are
exercised independently of the will of the state, constitutional or legal system (Mirovi¢,
2020, p. 723). Therefore, the exercise of freedom of religion has great social, cultural, eth-
ical and legal significance because religion and religious beliefs have influenced not only
the development of national culture but also the creation of customary, social and ethical
norms, as well as the creation of legal rules in different countries, indirectly or directly in
those without separation of the state and the church, which is characteristic of most Mus-
lim states. In addition to the positive outcomes, religion and faith have been the causes of
large-scale conflicts and numerous wars throughout history.

Although it is striking that the influence of religion has always been stronger in the
private sphere of family relations, and weaker when it comes to the business environment,
the fact that religion is not an irrelevant factor when it comes to work experience is sup-
ported by the International Labour Organization in the Philadelphia Declaration (1944),
which redefines the goals of the organization after the Second World War as a contribu-
tion to the realization of social justice, guaranteeing that all human beings, regardless of
gender, birth, or race, have the right to achieve their material well-being and to develop
themselves spiritually in an environment of freedom, dignity, economic security and equal
opportunities (International Labour Organization, 2012, p. 6). This is defined as a basic
goal to be achieved in the context of creating and conducting national policies, includ-
ing regional ones (International Labour Organization, 2012, p. 6). The expression “spir-
itual development” can, among other things, be interpreted in terms of respecting the
religious beliefs of individuals in relation to personal development, where faith certainly
plays a significant role, especially because it is based on certain ethical principles. Thus,
at the regional level, i.e. within the Council of Europe, the European Convention for the
Protection of Human Rights and Fundamental Freedoms (1952) defines the right to free-
dom of religion as a basic human right (Risti¢, 2018, p. 8). Article 9 of the European Con-
vention guarantees freedom of thought, conscience and religion, including freedom of
change of religion or belief, and everyone’s freedom to, alone or in community with oth-
ers, in public or privately, manifest religion or belief by prayer, teaching, custom or ritual
(European Court of Human Rights, 2019, p. 11). These rights are possibly restricted only
for reasons explicitly defined by law in order to protect the interests of public safety, pub-
lic order, health or morals, or to protect the rights and freedoms of the others. In Serbian
legislation, according to the Law on Churches and Religious Communities (2006), free-
dom of religion includes freedom to have or not to have, to keep or change religion or
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belief, i.e. freedom of belief, freedom to profess faith in God, freedom to individually or
in communities with others, publicly or privately, express faith or religious belief by par-
ticipating in worship and performing religious rites, religious instruction and teaching,
nurturing and developing religious traditions, freedom to promote and develop religious
education and culture (Law on Churches and Religious Communities of RS , 2006, Arti-
cle 3). The Labour Law of Serbia does not specifically define freedom of religion, but the
provisions relating to the prohibition of direct and indirect discrimination, inter alia, pro-
hibit discrimination on the grounds of religion as a specific personal feature (RS Labour
Law, 2005, Article 18, Paragraph 1). Generally speaking, in theory, freedom of religion
means the freedom of an individual to practice a particular religion, protection from the
influence of other religions, as well as the right not to practice it, or not to support any
religion (Harris, Boyle, Bates, Buckley, 2015, p. 429).

The International Labour Organization (ILO) established, by the Philadelphia Dec-
laration, the right to the spiritual development of the individual in the context of respect
of the personal dignity, including dignity at work, to define elimination of all forms of
discrimination in the field of employment and occupation by the Declaration of Funda-
mental Principles and Labour Rights (1998). Namely, respect for dignity and ensuring
dignity at work implies protection against all forms of discrimination on several differ-
ent grounds, pointing to the fact that in the Declaration on Social Justice for Fair Global-
ization (2008) the ILO defines dignity and discrimination as special values, i.e. princi-
ples abreast social justice and equality. This Declaration establishes the concept of dignity
at work as based on four main goals — promoting employment, improving social protec-
tion, respecting fundamental principles and rights at work, as well as promoting social
dialogue and the principles of tripartism (ILO Declaration on Social Justice for a Fair
Globalization, 2008, pp. 9-10). Prohibition of discrimination is emphasized as an “inter-
secting” issue in the context of achieving the basic goals of dignified work, and the value,
i.e. the principle as a necessary condition for achieving these goals, which are considered
interdependent, conditional and indivisible. In 2012, the ILO published a Handbook on
the Influence of Different Religions on Decent Work and Social Justice, which points to
the importance of both inter-religious cooperation and establishment of common posi-
tions on issues related to work and employment. In the field of discrimination at work,
the ruling religions, i.e. Protestantism, Catholicism, Islam, Judaism and Buddhism, pro-
hibit discrimination on any grounds and proclaim equality before God, but also on earth
among people, with the common emphasis on equality of women at work, referring to
earnings for work of equal value, as well as special maternity protection (International
Labour Organization, 2012, pp. 45-46).

Freedom of religion within the concept of decent work implies the prohibition of
discrimination on that basis in terms of the establishment, course and termination of
employment, as well as in relation to working conditions. In modern law, restrictions
are possible only for reasons explicitly established by law, where the restriction relating
to the exercise of freedoms and rights of others is important in the field of employment.
The classification of other persons includes employers (referring to realization and pro-
tection of legitimate interests of employers), as well as other employees and third par-
ties, i.e. clients. It often happens that the realization of the right to freedom of religion
granted to one category restricts or proves to be contrary to the beliefs and rights of
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others, which is the consequence of the heterogeneity of religions and of the diversity of
their manifestation. Sometimes it also harms the employer’s economic interests concern-
ing technical issues and workforce activity organization, as well as relations with cus-
tomers and profit making. The question is how to reconcile differences in the expres-
sion of religious beliefs in the workplace among members of different religions in a way
that does not violate or restrict the rights of others, including prevention of jeopardizing
economic interests of the employer. In this regard, the expression of religious beliefs in
the workplace may take an explicit or implicit form. It could be in the form of informal
talk to fellow workers, or clients, or practicing prayers at workplaces, requirements con-
cerning adjustments of places and conditions of work to individual religious beliefs, par-
ticular dress code and wearing religious symbols as jewellery, or requirements concern-
ing special diet as a part of religious practice (Ecklund & Scheitle, 2017, p. 8). Namely,
exercising the right to freedom of religion of certain employees can negatively affect the
freedom of religion of other employees, but also of clients of other religions, on the one
hand, as well as the economic interests of the employer regarding the costs of adjusting
places and working conditions to religious beliefs of employees, including loss of clients
caused by the religious practice and features of employees. For that reason, it is neces-
sary to regulate more closely the area of exercising freedom of religion at workplaces in
the national framework, and to ensure the achievement of decent work for all categories
by preventing discrimination, developing tolerance and work culture through reconcil-
ing the views of various religions.

Concept and basis of discrimination at work - retrospective
overview of religious discrimination

An explicit definition of discrimination is given in the United Nations documents,
i.e. in the Convention on the Elimination of All Forms of Racial Discrimination (1965)°,
as well as in the Convention on the Elimination of All Forms of Discrimination against
Women (1979)¢, that is in international documents regulating special forms of discrimi-
nation. On the other hand, the general definition of discrimination in the field of labour
and employment, on the basis of which the aforementioned definitions derive, is com-
prised by the1958 ILO Convention No. 111 related to prohibition of discrimination in

Discrimination means any distinction, exclusion, restriction or preference on the basis of a race
having as its object or result violation or compromission of recognition, practice or exercise, under
equal conditions, of human rights and fundamental freedoms in the political, economic, social and
cultural fields, or in any other area of public life. The definition of discrimination was based on the
definition established by the ILO Convention No. 111 on the prohibition of discrimination in the
field of employment and occupation. Law on Ratification of the Convention on the Elimination of
All Forms of Racial Discrimination (Official Gazette of the SFRY, No. 31/67).

Discrimination means any difference, exclusion or restriction in terms of sex, which has the
consequence or aim to jeopardize or prevent the recognition, realization or exercise, by women,
of human rights and fundamental freedoms in political, economic, social, cultural, civil or the
other fields, regardless of their marital status, on the basis of equality of men and women. Law on
Ratification of the Convention on the Elimination of All Forms of Discrimination against Women,
(Official Gazette of the SFRY, No. 11/81).
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the field of employment and occupation. According to that document, discrimination
means “any discrimination, exclusion or preference based on race, colour, sex, religion,
political affiliation, national or social origin or any other ground, and violates the prin-
ciple of equal opportunities and treatment in employment and occupation” (Regulation
on Ratification of the ILO Convention No. 111 Concerning Discrimination in Respect
of Employment and Occupation, 1958). The Convention also states that the “second
basis” is determined by the member state after consulting the representatives of employ-
ers and workers or other organizations. That means that it is left to the Member States
to determine the additional legally impermissible grounds of discrimination, taking into
account their specificities.

However, the development of labour law, after the adoption of the Convention, went
in the direction of protecting minority and marginalized social groups, i.e. the protection
of hard-to-employ categories, the so-called vulnerable groups in the labour market (for
instance, persons with disabilities, members of national and ethnic minorities, women,
parents and the like) and ensuring their equality. As a result, discrimination now means
any discrimination, exclusion or preference that is not based on a justifiable reason, mean-
ing that the purpose to be achieved in the context of labour and employment policy is also
taken into account. Thus, in international, regional and domestic jurisdiction, it is not con-
sidered discrimination to make a difference due to the peculiarities of a particular job when
personal feature is a real and decisive condition for doing the job if its purpose is justified,
as well as taking measures to protect vulnerable categories, the so-called measures of affir-
mative action, i.e. of positive discrimination (Lubarda, 2012, p. 113). Discrimination in the
tield of work and employment can occur from the moment of employment until the ter-
mination of employment, and even after the termination of employment, in terms of indi-
vidual and collective rights of employees (Lubarda, 2012, p. 112).

In Serbian legislation (Constitution of the Republic of Serbia, 2006), the definition
of discrimination was given by the General Law on Prohibition of Discrimination (2009),
which recognizes discrimination in the field of work as a special form of discrimination
(Article 16). Discrimination means any unjustified discrimination or unequal treatment
of a certain person or a group, as well as of members of their families or other close per-
sons, undertaken in an open or covert manner, based on actual or presumed personal
characteristics. National law introduces a broader definition of discrimination, which
is essentially based on the principle of equal of opportunity and treatment, as well as on
the principle of objective reason, and provides for the protection of a wider circle of per-
sons on several grounds (not only an individual but also members of his/her immedi-
ate and extended family, including other close persons) - race, colour, ancestors, citizen-
ship, national or ethnic origin, language, religious or political beliefs, sex, gender identity,
sexual orientation, property status, birth, genetic characteristics, health status, disabil-
ity, marital and family status, conviction, age, appearance, membership in political, trade
union and other organizations (Law on Prohibition of Discrimination, 2009, Article 2,
Paragraph 1). The law also quite broadly prohibits discrimination in the field of labour
and employment, in the context of exercising the right to work, the right to free choice
of employment, promotion, professional development and vocational rehabilitation, pro-
vision of equal pay for work of equal value, fair and satisfactory working conditions,
rest, education, establishment of and joining a trade union, as well as protection against
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unemployment (Law on Prohibition of Discrimination, 2009, Article 16, Paragraph 1).
Protection against discrimination is enjoyed not only by persons who are in a standard
employment relationship, but also by any other person taking part in the work on any
basis (persons working based on employment other then the employment relationship).
The law also identifies and recognizes the application of affirmative action measures
(so-called positive discrimination), which is not considered discrimination in the sense
of this law and, as such, is not sanctioned (Stojkovi¢ Zlatanovi¢, 2019, pp. 27-28). On the
other hand, the Labour Law, in Articles 18 to 23, regulates the prohibition of discrimina-
tion in the field of work and employment. The Law specifically defines direct and indirect
discrimination, as any conduct putting an employee/job seeker at a disadvantage com-
pared to another person in the same or similar situation, or if a seemingly neutral provi-
sion, criterion or practice, puts or would put these persons at a disadvantage based on a
certain personal characteristic, status, determination or belief.

The starting point for considering discrimination based on religious characteristics
in the field of work is the importance of religious identity in the field of labour law, espe-
cially pointing to the religious and spiritual needs of employees and the need to implement
moral and religious discourse in the field of work and employment, relevant rights and
conditions at the place of work (Baki¢, 2019, p. 635). In the domain of freedom of religion
and discrimination in employment and at work on the above basis, indirect discrimination
is most common, when employers, when determining the conditions for employment or
working conditions, determine those who are neither objectively directly related to work
tasks and jobs, i.e. to a certain job, nor based on a justified reason, in order to prevent can-
didates of a certain religion from exercising the right to decent work. Thus, for instance,
a dress code can be established putting members of a certain religion at a disadvantage,
or work can be determined on days that are considered religious holidays in certain reli-
gions not prevalent in a given country. In this regard, the collection of data on the reli-
gion of job candidates is considered discriminatory in the context of employment, which
enters the domain of privacy, where the right to privacy of personal data is protected in
both international and comparative and domestic law. However, the possibility of deter-
mining religious affiliation as a condition for employment in certain jobs is provided for
in the European Union law, but only if the employer’s business is based on the application
of certain moral or religious principles (Council Directive 2000/78/EC). Namely, this is
allowed in the case of institutions whose activities are based on religious principles, such
as hospitals, religious schools, religious foundations, humanitarian organizations, etc.
(Risti¢, 2018, p. 19). Therefore, the issue of discrimination on the basis of religion is usu-
ally related to the establishment of special conditions for employment, where these con-
ditions must be determined in advance by the employer in the job advertisement itself,
and to meet the requirements of a particular job, or the nature of work and the applica-
tion of equality of opportunity and actions in the field of work (Kovacevi¢, 2015, p. 306).
Thus, in the context of preventing discrimination on the basis of religion, this possibil-
ity is left to employers only if belonging to a certain religion is a real and decisive condi-
tion for performing a specific job, provided that a valid solution is given in the Australian
Human Rights Commission guidelines. Moreover, a certain religion, as a special condi-
tion for establishing an employment relationship, is not determined by the employer as
a “blanket” condition, but its justification is examined in the context of an individual job
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(Kovacevi¢, 2019, p. 706). In modern labour law, discrimination is prohibited in the con-
text of termination of employment, i.e. the basis for termination must not be discrimina-
tory, so the laws in European law prescribe the reasons for termination of employment
contracts. Regarding the expression of religious beliefs at work, in cases when religion was
a real and decisive condition for performing certain jobs, i.e. work tasks, and if there is a
manifestation of behaviour that is contrary to established beliefs, it may be the grounds
for termination of employment contract, where, according to German case law, the same
is to be considered a violation of the obligation of loyalty to the employer and a justified
reason for dismissal (Kovacevi¢, 2016, p. 187).

Unlike the prevention of discrimination on the grounds of disability - provided
by universal international, regional and by most comparative jurisdictions, including
national ones - as special protection of persons with disabilities, the right to the reason-
able adjustment of places and working conditions to the needs of members of different
religious communities is not provided by special provisions of either international or
comparative law. Namely, special protection is reflected only in the legal determination
of the right of members of different religions to paid leave from work during the most
important religious holidays, which is also provided for by national jurisdiction. Regard-
ing other modalities of religious practice through prayer, religious rites or specific diet,
national legislations do not establish special rules. The employer is not legally obliged to
adjust the working place and working conditions to the religious needs of the employ-
ees, but this obligation is exclusively of the ethical nature. The position of the European
Court of Human Rights in that domain is that the prohibition of praying during working
hours does not violate the right to freedom of religion nor is it a basis for denunciation
of discrimination, whereas termination of employment contracts with employees on the
grounds of absence from work due to religious rites cannot be qualified as discrimina-
tory or as a violation of the right to freedom of religion either (Risti¢, 2018, pp. 23-24).
In addition to the above, the European Court of Human Rights, as regards the applica-
tion of Article 9 on freedom of religion of the European Convention for the Protection
of Human Rights and Freedoms, stands for the possibility of “reviewing the sincerity of
individual religious beliefs, i.e. the nature and importance of religious beliefs” in each
case individually (European Court of Human Rights, 2019, p. 12), which is, of course,
applied in the domain of labour and employment. Regarding that, although general
freedom of religion is guaranteed in terms of conducting prayers, religious rites, wear-
ing clothes and the like, in public places as well, including places of work, it is of a rela-
tive character and the possibility of re-examining the importance of expression of faith
is available, both by determining the real religious beliefs of the individual and their rel-
evance to spiritual development of the individual in the context of a certain modality of
religious practice (prayer, particular dress and jewellery and the like) as well as regard-
ing the exercise of the rights and freedoms of others, in particular the employer’s right
to protect own economic interests and management of both process and organization of
work. It is also important that the European Court of Human Rights, in terms of appli-
cation of Article 9 of the European Convention, requires religion itself be of sufficient
reliability, seriousness, cohesion and importance, in which domain the Court’s case-law
provides that atheism, pacifism, Scientology, Druidism, Christianity, Islam and Jehovah’s
Witnesses also enjoy protection (Krsti¢, 2018, p. 143).
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Legal regime of suppression of religious discrimination in comparative
law and in the Republic of Serbia

In the law of the United States, Chapter 7 of the Civil Rights Act guarantees the right
to exercise religious beliefs in the workplace, which means that all forms of religious beliefs
and practices in the workplace are allowed, provided that the employer can prove that he is
not able to adjust the place and working conditions to the religious beliefs of the employee,
or the candidate for employment, because that could make negative impact on business
(The Civil Rights Act, 1964, p. 701). In doing so, the employer needs to prove that adjust-
ment is a significant burden on business (Risti¢, 2018, p. 28). Therefore, by analyzing the
US case law, courts take into account the following facts when deciding on the impact of
religious beliefs in the workplace in the business context - the purpose of the business and
the employer’s mission, the relationship with other organizations and sources of funding,
the level of practicing religion, the level at which the organization’s products and services
have a religious character, as well as the according requirements made to employees and
members of the work organization (Broughter, 2011, p. 135). Any other way of the employ-
er’s acting is to be considered discrimination on the basis of religious characteristics. In
addition, the general view is that, according to case law, “moral and ethical beliefs about
what is right and what is wrong are determined in each individual case, as well as whether
a person sincerely adheres to beliefs that are consistent with certain religious views the per-
son invokes” (Broughter, 2011, p. 135), which corresponds to the case law of the European
Court of Human Rights regarding the application of Article 9 of the European Conven-
tion. In American law, restrictions on the exercise of the right to freedom of religion are
manifested on two levels, the first referring to objective criteria related to their influence
on the employer’s business, in the context of economic interests and profit making within
a liberal economy, and the other one being of subjective character about truthfulness and
strength of an individual’s religious beliefs in the context of religious practice, taking into
account affiliation with a particular religion. Determining a subjective factor is arbitrary,
with no clear criteria established, and therefore affecting the noticeable inconsistency of
case law in this area. In addition to that, it implies knowledge of fundamental religions in
their basis and insight in philosophical, i.e. ethical principles of various religious views,
with the modalities of their manifestation in modern times through their visible features
and manifestations.

On the other hand, in recent years German society has been characterized by
noticeable heterogeneity in terms of the expression of religious beliefs, which is a con-
sequence of the significant rise in the number of new-coming migrant workers, with
greater numbers expected in the years to come. Protection of the right to freedom
of religion in the field of work and employment is achieved by constitutional guaran-
tees of autonomy of religious organizations, with the Federal Court position con-
firming that employers are obliged, while regulating tasks and duties, to take into
account religious conflicts or conflicts of conscience that presumably could arise as
a consequence (Weiss & Schmidt, 2008, p.146). In addition, discrimination exists
only in cases when at the time of signing the employment contract the applicant is
not aware of the requirements that are subject of his complaint (Risti¢, 2018, p. 36).
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The Constitution also defines the work of religious organizations that can be organized in
the form of corporations where employees usually have the status of their officials (Risti¢,
2018, p. 36). General rules defined by positive labour legislation are applied to employ-
ment contracts, provided that the possibility is established for a religious organization, as
an employer, to determine other forms of behaviour at work in order to ensure the authen-
ticity of the religion they express (Risti¢, 2018, p. 36). Therefore, religious communities can
establish special rules at work and in connection to work by their internal acts. The Con-
stitution guarantees both the right to privacy of personal data, in which information on
belonging to a certain religious community is classified, according to which employers do
not have the right to ask questions of this nature, unless religion is important for a partic-
ular job or position (Risti¢, 2018, p. 39). A particularly important issue in German case law
is the expression of religious beliefs through clothing or jewellery, i.e. through highlighting
religious symbols in the workplace, referring to which there are two different approaches of
courts noticeable, depending on the fact whether the employer is a public or private com-
pany. In this respect, the case of wearing a hijab by members of the Islamic faith is par-
ticularly highlighted. The position of German courts was that in the case of public sector
workers the state had an obligation to act neutrally, i.e. to consider wearing of it permissi-
ble, making the basis for invoking religious discrimination, while in the private sector the
principle of the right of employers to freedom of business was applied, with the emphasis
on the employer’s economic interests (Risti¢, 2018, p. 40). However, the Labour Law does
not regulate the obligation of the employer to provide workers who belong to religions
that do not recognize Sundays as days of rest with another day off, because days of rest
are adjusted to the needs of the majority workforce of Christian religion, which proved to
be a problem in practice (Risti¢, 2018, p. 41). The same applies to religious holidays, with
members of minority religions having the right to paid leave only upon approval granted
by the employer (Risti¢, 2018, p. 42).

The Constitution of the Republic of Serbia provides for prohibition of discrimination
on the grounds of religion (Article 21), while Article 43 guarantees freedom of thought,
conscience and religion, the right to belong to or to change one’ religion, the right to pri-
vacy of religious beliefs, without anyone’s obligation to declare them, as well as the right
to freedom of expression of religious beliefs. The special Law on Prohibition of Discrim-
ination prohibits discrimination on the grounds of religion, with discrimination existing
if the principle of free expression of religion or belief is violated, i.e. if a person or a group
of persons is denied the right to acquire, maintain, express and change religion or belief,
as well as the right to privately or publicly state or act in accordance with their convictions
(Article 18, Paragraph 1). Moreover, this Law does not consider as discrimination the kind
of conduct of priests or religious officials that is in accordance with religious doctrine,
beliefs or goals of churches and religious communities entered in the register of religious
communities in accordance with a special law governing freedom of religion and the sta-
tus of churches and religious communities (Article 18, Paragraph 2). In the field of work,
the Labour Law prohibits direct and indirect discrimination on several different grounds,
including religion (Article 18). Thus, discrimination is prohibited in relation to the condi-
tions for employment and selection of candidates for a particular job, working conditions
and all employment rights, education, training and advancement, promotion and termina-
tion of employment contracts, and determines that all provisions of the contract on work
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establishing discrimination are void (Article 20). Regarding concretization of the right to
freedom of religion in the context of work and employment, labour legislation does not
provide special rules in terms of adapting places and working conditions to the needs of
workers belonging to different religions. The special Law on State and Other Holidays in
the Republic of Serbia regulates the right of employees to paid leave from work during cer-
tain religious holidays, namely of members of the Christian religious community (Ortho-
dox and Catholic), Jews and members of the Islamic community.

As an assigned day off for members of the majority religion, i.e. Orthodox, people are
also guaranteed the right not to work on the saint’s day. However, the practice has been
recently noticeable that employers ask employees for proof of their saint’s day, i.e. confir-
mation given by the priest that the saint’s day is really celebrated by the employee’s family,
due to numerous cases of abuse’. Members of the other religious communities (e.g. Jeho-
vah’s Witnesses, Scientology religious community, and the like) are not granted the right to
paid leave from work during religious holidays, thus making protection of religious free-
dom in this area deficient.

Conclusion

Researching the issue of discrimination based on religious characteristics in the field
of work is an attempt to partly answer the question why it is not uncommon for formally
same institutional and legislative models in the field of work and employment to give dif-
ferent results in practice. The answer is partly found in both culture of work and conscience
of individuals. In the conditions of modern labour law, and especially having in mind tech-
nical and technological innovations in the field of work, the issue of protection of freedom
of religion and prohibition of discrimination based on religious characteristics makes an
issue of importance. As famous historian Oswald Spengler pointed out: “The more civili-
zations get closer to the top, the more culture as the core of religion, philosophy, creativ-
ity and art will be close to the bottom.” Hence Weber’s conception of religion as a factor of
work culture (worker’s) and economic development (employer’s), with the emphasis on the
fact that two basic dogmas have conditioned the formation of a cult of work in the modern
capitalist environment: a rational attitude towards divinity and austerity. Therefore, by pre-
venting discrimination based on the religious characteristics of employees, a balanced rela-
tionship between employer and employee is achieved. First of all, by recognizing the free-
dom of religion in the workplace, the employee (believer) receives the favour of the deity,
which is achieved only if he works, contributes and earns. Savings, which are the basis of
profit maximization in the conditions of domination of economic principles, contribute to
the employer’s endeavour to rationally combine both funds and work process and achieve
maximum profit, with the greater part of the newly created value having to be saved and
reinvested in order to get the production process expanded, with due respect to the prin-
ciples of humanization of labour, spiritual development and dignity of work.

7 https://www.alo.rs/vesti/drustvo/traze-dokaz-za-krsnu-slavu-donesi-potvrdu-od-popa-pa-slavi-
svetog-nikolu/274402/vest
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