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KVYJIITYPHO HACJIEBE - ITPABO, UTJEHTUTET U
JOCTOJAHCTBO

- IIpaBo Ha mpuCTyn KyITypHOM Hacel)y 1 Ha y)XKuBarbe Ky/ITypHOT
Hacreba Kao /bymcKo mpaBo —2

Caxerak: Y MehyHapogHOM IIpaBy /bYACKUX IIpaBa YCIOCTaB/beHOM HAaKOH JIpyror
CBETCKOT para, Kao jefHO off Ky/ITYPHMX IIpaBa, TPAAMILIMOHAIHO Haj3aIl0CTaB/beHMje Off
HeT KaTeropuja /byACcKuX npasa (rpabaHcka, MOMNTUYKa, €EKOHOMCKA, COLMjaTHA U KyII-
TypHa IpaBa), GUTypupa 1 IpaBo Ha ydenrhe y KyITypHOM >KUBOTY, a IbeTOB CETMEHT
IO TIPUPOAM CTBAPY je U IPaBO Ha IPUCTYI KYITypHOM Hacleby u yxuBamwe Kynryp-
Hor Hacneba. Jaxko je MehyHapomHOM mpaBy /bYCKNX IIpaBa TaKO yCIIOCTaB/beH OCHOB 32
TpeTMpame IIpaBa Ha IIPUCTYI KyITYPHOM Haclehy u yxuBame Kyn1TypHor Hacneba kao
JbYZICKOT IIpaBa, y Mel)yHapogHOIIpaBHMM aKTHMa Koju ce 6aBe MMTameM 3aIUTUTE KYII-
TypHor Hacneha yro je mpeosnagaBao MPUCTYII KOJ, KOTra Cy KyITypHa fo6pa mruhena
360T BUXOBE MHXEPEHTHE BpeTHOCTH. Tek je off HeflaBHO, U TO Ca I0jaBOM MOTpebe u
MHTEpPecoBaba [Ia Ce 04yBa Ky/ITypHA Pa3HOBPCHOCT U Jla Ce IITUTU HeMaTepyjaTHo Ky/I-
TypHO Hacnebe, movena fa ce HaramaBa Besa, IIa U IpaBHA Be3a, n3Mehy KynTypHOTr
Hacreba u /byfCKMX 3ajeHNIIA, TPYIIA 1 TIOjeAMHALIA Ca TOCeOHMM CYOjeKTMBHUM OfJHO-
coM IpemMa meMy. Tako ce IIOCTeIIeHO YCIIOCTaB/ba Ha JbYCKMM ITpaBJIMa 3aCHOBAH CUC-
TeM 3allITUTEe KYITypHOT Hacneha u gomasm o npubmokaBama OHOT cerMeHTa MeDhy-
HapOJHOT IpaBa Koju ce 6aBU /bYCKUM IIPaBUMa Ca OHJMM CeTMEHTOM Koju ce 6aBu
Kyn1TypHUM HacnebeMm. [la 61 ce Heko IpaBoO cMaTPaso JbYACKUM IIPABOM, IIOPES BO/bE
KpeaTopa IIpaBa Jja TaKo 6y/e, HEOIIXOHO je U NOCTojame ofipeh)eHNX BpefHOCTH Koje
IpeICcTaB/bajy OCHOB 3a TO 1 Koje 61 Tpebaso fa ce MITUTe KPO3 3aLITUTY TOT JbYJ-
CKoT npaBa. VI3 Husa MehyHapoHOIIpaBHNX aKaTa IIPOUCTUYE A Y TEOPUH je IIMPOKO
PacIpoCTpameHO CXBaTalbe J1a, KaJla ce pajy 0 KYJATYPHMM IIpaBuMa, YKbydyjyhn u
IpaBO Ha IPUCTYII KyITypHOM Hacnely u yxuBame KyITypHOT Hacneba, TakaB 0CHOB
IpeNCTaB/bajy UIEHTUTET, IIpe CBeTa KyITYPHU UAEHTUTET, U JbYICKO JOCTOjaHCTBO.

! branko@ius.bg.ac.rs
2 Osaj pap je npuor npojekry ,,Vigenturercku npeobpaxaj Cpbuje” 3a 2020. roguHy, Koju ce
cipoBopu of crpate IIpaBHor dakyntera YHuBepsutera y beorpapy.
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Maxo je, fakie, HOCTaB/beH OCHOB JIa Ce IIPaBO Ha IPUCTYII KyATypHOM Hacneby u yxu-
Bambe Ky/ITYpHOT Haceha TpeTupa Kao /byICKO IIPaBo, HEONXOJHO je fla ce pasjacHu 1 Ha
[IPAaBHOM IUIaHY paspajyl HU3 MUTamka Koja 61 Tpebano ga omoryhe edeKTuBHO y>KUBabe
HaBeJleHOT IpaBa. Taj 3ajaTak je y pykama Jp>kaBa, 611/10 Kao y4eCHULIMA y yCBajamby
axaTa MehyHaponHor npaBa 611710 Kao KpeaTopyMa HallMIOHa/IHOT IIpaBa, 11a 0CTaje OTBO-
peHo muTame Kakas he OMTHU 1BJXOB CTaB IIpeMa Jja/beM Pas3Bojy Ha JbYACKUM IIpaBUMa
3aCHOBAHOT CUCTEMa 3aIITUTe KyITypHOr Hacneba.

Kipyune peun: kynrypHo Hacnebe, /byncka npasa, KyITypHa IpaBa, IPUCTYIL, Y>KU-
Bambe, UIEHTUTET, JOCTOjaHCTBO

I1-¥YBog

CBOjcTBEHO je LIMBIIN30BAaHOM YOBEKY fla OCeT) NoBpeheHoCT 360r Herpaguparma
U IeBacTUpaba HEKOT KYATYPHOT fo6pa miu 360r HeKor fApyror obnuka yckpahnsama
MoryhHOCTI yXXUBamba y lbeMy. AKO ce pajy 0 KyITYPHOM ZOOPY M KYATYPHO] IIpaKcu
KOje 110 HeKOM OCHOBY ocehamo kao cebu Oucke, Kao CBoje, oHfia je Taj ocehaj mospebe-
HOCTU HY6TI)I/I 1 9€CTO C€ NOXNMBJbaBa Kao yap Ha JINYHN VIV KOJIEKTUBHN UAEHTUTET U
Ha JJOCTOjaHCTBO AaTor juia u gare rpyme. Ocehaj ppycrpupanoctu 6usa moce6Ho cHa-
KaH aKo Ta JIMIMMa Ha pacIojiaramby He CTOje OfiroBapajyhu npaBHM MeXaHM3MU KOjuMa
OV OTK/IOHM/IY CTakbe Koje X noraba, a HaXKanocT, ¥ Ha Mel)yHapoIHOM ITaHy ¥ y HaLMo-
Ha/IHMM IIpaBYIMa II0 IIpaBUIy HE HOCTOje e(l)I/IKaCHI/I MEXaHN3MU T€ BPCTE.

TakaB cy6jeKTMBHM [JOXXUB/bAj Cy UMAJIU ayTOP OBOT TEKCTA I €0 HErOBUX CY-
rpabana, xaga je 2011. rogune geBacTupana 6pana Xuppoenekrpane ,Mopasuia” y
VBamuuy, Koja je samtuheno xyarypHo go6po.* Hauwm cMo ce y cuTyanuju ga muMaMo
jacan ocehaj 1 cBecT 0 TOMe f1a HaM je, HA MHAMBU/[YATHOM 1 KOJIIEKTUBHOM HIBOY,
HOBpebeHO HEKO IIpaBo, a 1a TO IpaBO U ITYTE€BU 3a Ib€TOBY 3alITUTY HUCY O}IpebeHI/I y
BaxehyM mponucuma.

3 Xugpouentpana ,,Mopasnua’, koja ce Halasu Ha MCTOMMEHO] PELM Y CAMOM LieHTpy VIBamulie,
nsrpabena u mymreHa y paj 1911. rogute, Kao jeqHa off IpBuX xuppoenekrpana y Cpouju
(mpenm3HoO, ceMa 10 peny). Vsrpafmy XugpoLeHTpae ¢y GpuHaHCHPaIy IOCTOBHY JbYAM U3
VBamuie. PememeM 6poj 633-2/83 op 8. jyna 1983. roanue XuapoueHTpana ,Mopasumua” je
CTaB/beHa IIOf] 3aLITUTY KAa0 HEIIOKPETHO KYATYPHO AOOPO M YMHU CACTaBHU [0 IPOCTOPHO
KY/ITypPHO-UCTOPMjCKe LIe/IIIHE Off BeIMKOT 3Hauaja ,,Crapa yapmuja y ViBawumu’, yomucasne y
LlenTpanHu peructap 3aBofia 3a 3allITUTY CIIOMeHMKa KynType y Kpamesy non 6pojem ITKIII 20/
29.10. 1990. O Xugpouentpamu ,,Mopasuia” crapa ce JIT ,,Enekrponprspena Cpouje”. CrimeHcoB
reHeparop ofi 260KS koju je o camor moyeTka KopucTuaa XugpoueHrpana ,,Mopasuia” 1 faHac
paju, a IpUpOfHA KacKazia Ha peru je 1936. rogune Hajorpahena kameHO-6eTOHCKOM OpaHOM
BUCKHe 9 1 mmpuHe 16 Metapa. OBa 6paHa ca BOONAOM, CaBPIICHO YKIOIUbeHA Y CTEHOBUTY U
IIYMOBUTY 00asIy peKe 4uje je KOPUTO IPUINIHO Ay6OKO, OcTana je cuM6bon rpasa ViBamue,
IpUCYTaH Ha CKOPO CBUM pasIyieflHNIIaMa, CyBeHMPUMa ¥ IPAKTUYIHO CBY/A Ihe 61 rpaf 61o
BU3YaJIHO IIpeficTaB/beH. CraHOBHUIIMMA VIBamulle oBa OpaHa je 3HaYajHa 1 360T TOra LITO je Ha
jesepieTy GOpMIPAHOM USHAJ Hbe AelleHnjaMa 61/Ia HajsHayajHIja 11 HajIIoIy/IapHja I/Taka Ha
Mopasn1n, HasBaHa ,Hamep”. CBe cKyIIa, CTAHOBHMIIM VIBamilIie Cy IIpeMa 0BOM CHMOOITY CBOT
rpaguha nsrpagmnyu noceban emoTuBHM ogHoc (Markovié, Proti¢, 2012)
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A v HaNIM CMO ce, KaKo 00jeKTUBHO TaKo 1 110 CybjekTiBHOM ocehajy, y cutyanuju
Ha cnefehn HaunH onmcanoj y YHeckoBoj Jekmapanuju o HaMepHOM YHMIUTABamy Kyl-
TypHor Haceha ns 2003. ropyHe:

»-.. KYITypHO HacrteDe je 3HaYajHa KOMIIOHEHTA KY/ITYPHOT MACHTUTETA 3ajefjHILIA,
Ipylia 1 IojeMHAaLla, KA0 U COLMja/iHe KoXeslje, TAKO [ja lerOBO HaMepPHO YHMUILITABabe
MO)Ke JIa MMa IITeTHE MOC/IefNIe 110 /bY/CKO TOCTOjaHCTBO 1 /byAcKa mpasa” (UNESCO
Declaration concerning the Intentional Destruction of Cultural Heritage, 2003, Preamble).

HaK}Ie, TOp€ ONMCAaHU €JIEMEHTU KOje CMO MI VMHTYUTUBHO IIPENIO3HaBaIN 6I/UH/I cy
Beh npenosHaTy Ha HUBOY MehyHapogHMX TOKyMeHarTa.

A ympaBo y BpeMe Kajia je foluo jo fepacranyuje 6pane XE ,Mopasuua’, y Yienume-
HMM HallJjaMa je y TOKy 6m1o O6aB/berbe jefHIM OMTHIM KOHLEILMjCKUM HUTambeM I
oIpefiebebeM Ha OBOM IUIaHY 3aIITUTE KYATYpHOT Hacneba, a To je ycBajame leMoKpa-
TCKOT' KOHIIENITa KYyJITYPHOT Hacnel')a U Ib€TOBE 3alITUTE. OBaj IIPpUCTYII 3HAYM Ja KYJI-
TypHO Hacnele 1 leropa 3aITnTa, IIpe CBera NPUCTYI KYITYpHOM Hacneby 1 meroso
yXK1Batbe, IPeCTaB/bajy MUTame 13 cdepe JbYACKNX NpaBa, IITO 3HAYM A OHNM He CMejy
Ia 6y11y camo 6pura u rpegMeT OaB/bera JP)KaBHUX MHCTUTYLIMjA U SPYIUTBEHE EINTE, Beh
la MOPajy OMTH IIpefMeT MpeT APYLITBEHOTr HTepeCcoBamba MojeiHaLlA Y IPYLITBEHNX
rpyma. OBakaB IIPUCTYI je M3paXkeH Y 3aK/byUIIMa He3aBMCHOT ekcrepra YH 3a obmact
KynTypHux npasa, ®apupe llaxup (Farida Shaheed) y menoM usBemTajy on 21. MapTa
2011. rogmue, nogHeToM CaBeTy 3a /byfcKa IpaBa YH y ckmafiy ca \eroBoM pe3onyLijoM
10/23. HajsHavajHuj1 3aK/bYYIM 13 OBOT M3BEIITaja I7Iace:

»78. IIpaBo Ha IIPUCTYH KYATYPHOM Hacely 1 Ha BeroBo y)XuBarbe YMHM CAaCTaBHY
feo MehyHapopHOT KopITyca JbYACKMX IIPaBa 1 MMa IIPaBHY OCHOB, IIPe CBEra, y IpaBy Ha
ydenthe y KyITypHOM XMBOTY, Y IpaBy IpUIaJHMKa MAalbIHCKIX IPYIIa Ia Y>KUBAjy B/Ia-
CTUTY KYATYPY U IIPaBa JOMOPOJAYKOT CTAHOBHUILITBA Ha CAMOOIIPE/Ie/berbe U Ha OfPiKa-
Babe, KOHTPOJTY, 3allTUTY ¥ pa3Boj CBOT KynTypHor Hacieba. Jlpyra /pynicka mpasa Takobe
Tpeba fa Oyny y3eTa y 003up, HApOUMTO NPaBO Ha 1060y U3paKaBarba, IPaBO Ha BEPO-
JUCIOBECT, IpaBo Ha nH(opMICcame 11 IpaBo Ha 00pa3oBakmbe.

79. ITpaBo Ha IPUCTYI KyITypHOM HacneDhy u Ha meroBo y>xupame 06yxBara 1
IIPABO IOjefMHALA 1 3ajefHNLIA 13, inter alia, TO3Hajy, pasyMejy, MMajy pucTyI, nocehyjy,
KOPICTe, OfPKaBajy, pasMebyjy 1 pasBujajy KynTypHo Hacnebe, kao u 1a y>xuBajy 6maro-
maru KynTypHor Hacreha u crBapasamTBa apyrux. Y mera takobe craga 1 mpaso ydentha
y MAeHTH(UKOBaIbY, NHTEPIIPETHPAY 1 PasBojy KyATypHOr Hacneba, kao 1 y uspagu u
CrIpoBohey MonMMTIKa U IporpaMa beroBor ouyBama. Mebytum, Mory 6mTy mpusHaTu
PAa3IMYNTH CTENeH) IIPYCTYIIA Ky/ITYPHOM Hacnehy 1 meroBor yxxmBama, nMajyhn y supy
pasnuuuTe MHTEpPECe IojefHalla U 3aje[IHMLA KOjU 3aBMCE Off BUXOBOT OJJHOCA IIpeMa
onpehenom kynryprom Hacnehy” (HRC, 2011, paragraphs 78, 79).

Y nasefenoMm mnsBemrajy @apupe laxup sanpaso je caMo Ha NMpeUM3HMjY HAYUH
APTUKY/IMCAHO HELITO IITO ce Beh TOKOM BpeMeHa IpoOujajio y CUCTeM 3alUTUTe KyITyp-
HOT Hacyleha, a To je TpeTupame 1 CXBaTalbe IIOLITOBAbA Y 3aIUTHUTE KYITypHOT Hacneha
Kao CerMeHTa IIOLITOBamba I 3alUTITe KYITypHUX IIpaBa ofpehennx cybjexara. A samrura
KYITYpHMX IIpaBa Hije HOBMHA Y CUCTEMY 3alITHTe BYACKUX IIPaBa, I0CeOHO OHOM KOju
je Ha MehyHapoIHOM IUIaHy yCIIOCTaB/baH HaKOH JIpyror cBeTCKOr pata 1 crBapamwa Opra-
HM3aLMje YjequbeHIX Halyja.
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IT - Axtnt MebyHapopHOr IIpaBa 1 IpaBHYU OCHOB JIa Ce
IPUCTYI KyITypHOM Hacnehy u y>xuBame Kyn1TypHOT
Hacneha cMaTpajy /byAcKUM IpaBoM

3a ycrocTaB/bare OCHOBA Jla Ce IPUCTYI KYITYpPHOM Hacreby u yxupame KynTyp-
HOT Haceha cMaTpa JbyICKMM ITpaBOM Off 3Havaja Cy iBe rpyme MehyHapogHMX mpaBHMUX
aKara: C jefiHe CTpaHe, aKTI KOju ce 6aBe 3allITUTOM JbY[CKUX IIPaBa, a C IpyTre CTpaHe,
aKTH! Koju ce OaBe 3amITUTOM KyATypHOT Hacneba. ITpubmmkaBarme 1 cycpet IpUCTYIIA U
pelliera U3 OBe [iBe Cepije aKkaTa CTBOPUIIM Cy OCHOB Jia Ce IPUCTYI KYATYPHOM Hacrehy
U yXKMBame KyITypHOr Haceha cMaTpa /byCKIM IIPaBOM.

1. IIpaBHu ocHOB y MehyHapoHMM aKTUMa U3 JOMeHa 3alITHUTe JBYACKNX ITpaBa

MebyHapopHy akTy U3 00/1aCTM 3aIITUTE JbYACKUX IIPaBa 3alITUTOM KY/ITYPHOT
Hacneba U 3aIITUTOM IIpaBa IOjeAMHALIA M IPYIa Be3aHUM CIelM(UIHO 3a KYITYPHO
Hacnehe He 6aBe ce Ha eKCIUIMIMTAH HauuH, Beh nMmmnuTHO, mtutehn oxpehenn 6poj
JbYZICKMX TIpaBa U3 KaTeropyuje Ky/ITypHUX IIpaBa.*

4 KynrypHa npasa ce Mory fedunucaryt Ha crefgehn HaquH:
»KynTypHa mpasa mture npaBa cBake ocobe, IOjeANHAYHO ¥ Y 3ajeJHULIN Ca APYTUMa, Kao U
TpyIa Jbyfu, fa PasBUjajy U U3paKaBajy CBOjY JbYCKOCT, CBOj IOITIE], HA CBET U 3HaYeHa Koja ajy
CBOM IIOCTOjalby I Pa3Bojy, u3Mehy ocTasor, u Kpos BpeSHOCTH, BEPOBabha, yBEPerha, je3nKe, 3HaAbe I
YMETHOCT, I/IHCTI/ITY].U/IjC U HAYMHE )XMBOTA. TaKobe Cce MOory CMaTpaTi 3allITUTOM IIPUCTYIIAa KY/ITYPHOM
Hacnehy u pecypcuma koju omoryhasajy fa ce ofBujajy TakBu Iporecy uaeHTuduKanmje u paspoja”
(HRC, 2010, paragraph 9).

Ospie ce pajgy 0 npBoM U3BelTajy Koju je ®apupa Mlaxup caunHMIa CBOjCTBY HE3aBMICHOT
eKCIlepTa 3a Ky/ITypHa IIpaBa, FOAMHY aHa CTapujeM Of BeHOI IOMEHYTOr U3BelITaja KOju ce
OffHOCH Ha IIPaBO Ha IPUCTYI KyITypHOM Hacneby u yxuBame KynTypHor Hacieha. Linmp oBor
IIPBOT U3BellITaja je oppehuBambe ,,00yxBara 11 cafpykaja KyITYpHUX IIpaBa” pajy IpeLusrparma
OKBMPA HhEHOI MaHJaTa.

Kaga je ped o KyITypHUM IIpaBuMa, MOXe ce pelin fa ce paan o KaTeropuju mpasa Koja ¢y
Off caMOr IoYeTKa PasBoja CUCTeMa JbYACKIUX IIpaBa HAKOH [Ipyror cBeTCKOr para 6uia y pyrom
IUIaHy Y OFHOCY Ha IIpeocTasie YeTUPI KaTeropuje bYACKMX IpaBa (rpabaHcka, momuTnuKa,
€KOHOMCKa U COIMjajIHa), IITO Ce MOYKe BUJIETH U II0 TOMe LITO Ce Hajla3e Ha IOC/IeNbeM MeCTy
Y Haj3HaYajHUjM JOKYMEHTIMA YHMBEP3a/IHOT KapaKkTepa (WIaH 27. YHMBep3a/He AeKnapaiuje
0 JbYACKMM IIpaBUMa, WiaH 15. MehyHapogHOT makTa 0 eKOHOMCKIUM, COLIMja/THIM 1 KY/ITYPHUM
IIpaBuMa, WiaH 27. MebyHapogHor makTa o rpahaHCKUM U TOMUTHYKMM IIpaBuMa). Vako Xeneju
Cunsepman un JI. ®epyajnp Parnc koHcTaTyjy fia je ,jacHo fja o 1948. rogyHe mocreneHo pacre
uHTEpecoBamwe y YH u y opranmsanmjamMa Ha HallMOHa/JIHOM HUBOY 3a IIOAPYYje Ky/ITypHE
nuMeHsuje pyAckux mpasa” (Silverman and Fairchild Ruggles, 2007, str. 6), unuu ce ga je
MHOTO BMIIE y IPaBy ATaHAcHOC JyICaHNC, KOjU TBPAM Jja CY MaXKKY fielleHMjaMa MHOTO BUIle
MpUBJIaYN/Ie IIPEeOCTajle YeTUPY KaTeropuje JbyICKIX IIPaBa, a [ja je TeK Off JeBeleCeTUX TOUHa
IIPOLIJIOT BeKa JIOILJIO 10 [10jaYaHOr MHTEPCOBakba 3a Ky/ATypHa IpaBa:

»VIaKO Cy eKOHOMCKa 1 COLMja/THa IIPaBa yINIaBHOM UTHOPMCAHA Of MHOTUX 3€Masba, TO Ce
HoCe6HO OHOCU Ha KY/ITYpPHA ITpaBa, Koja Cy AelleHnjaMa OykBamHo 6uma 3abopaB/beHa Kako y
TEOPUjI TAKO U Y IPaKcH fp>kaBa u MehyHaponuux opranusarnja. Kynrypha npasa cy nsmaxia
MehyHapogHOj maXKiby TOKOM IIeJIOT TIepMoJia X/1agHol paifia, jep Cy ce mibepaHe eMOKpaTuje
ycpencpebusare na rpahancka 1 momuTIYKa IpaBa, a 3eM/be ICTOYHOT 6/10Ka Cy Ce KOHIIeHTpYCaIe
Ha eKOHOMCKa I COIlMjajIHa IpaBa. ... MebyTuM, moyerkom 90-1xX OBa cuTyalMja je modena fia ce
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IenTpanno mpaso u3 cepe KYITYpHUX IIpaBa Of 3Ha4Yaja 3a KyITypHO Haciebe jecte
(naxo HUje eKCITIMINUTHO ofpeDheHo Kao Jby/cKo mpaBo y MehyHapogHUM JOKYMeHTUMA)
IpaBo Ha IPUCTYI KyITYpHOM HacneDy u yxusame KyITypHor Hacleha, koje je u TemMa
osor payia. Kako rpyrra ayropa HaBoziy, mocMatpajyhm crBapy y KOHTEKCTY CUTYyaLuje Kaja
jé JIOIJIO 10 Kplllerha HaBEfIEHOT IIPaBa, ,aKo JbY/iY HeMajy IIPUCTYI /I HACY Y CTakby fia
YX1Bajy cBoje Hacnehe, OHZIa ce jaCHO TIOCTaB/bajy MMTamba KYATYPHUX TIpaBa, TpaHe JbYyJ-
cxknx npasa” (Ekern, Logan, Sauge, Sinding-Larsen, 2012, str. 214). ITopex Tora, ox 3Ha4aja
3a 0YyBaibe Ky/ITypHOT Haceha 1 ocTBapyBarbe IpaBa Ha IIPUCTYII M Y)KUBabe KyITyp-
Hor Hacreba cy u cnobopa nspakaBarma, IpaBo Ha 06pasoBarbe, C1060/;a BEPOUCIOBECTH,
IIPaBO Ha CAMOOIPe/e/bebe JOMOPOAAUYKMX/ay TOXTOHUX HapOJa UTH.

ITpaBo Ha mpucTyn KyITypHoM Hacneby 1 Ha y>xusame KyITypHOr Hacneba cBoj
OCHOB NMa HajIpe, y ogpenbama MehyHapopHUX fOKyMeHaTa 13 06/1acTy 3aIUTHTE JbYJ-
CKIX IIpaBa KOjMMa Ce TapaHTYje IIPaBo II0jeINHaLA [Ja YYECTBY]Y Y KYITYPHOM XXUBOTY
3ajepuuie. Hajpehn sHayaj Ha IIaHy mpok/laMoBama IpaBa Ha ydeurhe y KyITypHOM
XKMBOTY 1Majy ofiroBapajyhe onpen6e YHusepsanne fieknapanuje o /byACKUM IIpaBuMa
(1948, y mamem Texcty Y/IJbII) n MebynapomHOTr MakTa 0 eKOHOMCKUM, COIVjaTHUM U
KynITypHUM mpasuMa (1966, y samem texcty MITECKII)®.

YIJbII, HaKOH 1UTO y WiIaHy 22. IPOK/IaMYyje [a ,CBaKO, Kao YIaH JPYIITBA, NMa
IPaBo ... ]a OCTBapyje ... Ky/ITypHa IIpaBa HEOIIXO[Ha 3a CBOje JOCTOjaHCTBO 1 3a C11060-
JiaH pa3Boj CBOje IMYHOCTH, Y3 IoMoh ApykaBe 1 IyTeM MehyHaponHe capajiibe, a y cknagy
Ca OpraHMs3aLMjoM I CPefCTBIMA CBaKe pXaBe’, y wiany 27. cras 1. mpegsuba:

mau 27.
1. CBako uMa IIpaBo Aa CI0OOLHO YIeCTBYje y KYITYPHOM XXMBOTY 3ajefHIULIE,
Ia yXK¥Ba y YMETHOCTY 1 f1a YUIECTBYje Y HAYYHOM HAIIPETKY U y foOpobuTH Koja
OTyJa IPONCTHUYE.

»

MIIECKII u3 1966. y wnany 15. cTaB 1. Tauka a) u 6) mporcyje:

Jman 15
1. Ip>kaBe 4IaHuUIe OBOT IIaKTa IIPM3HAjy CBAKOM IIpaBa:
a) Ja y4ecTByje y Ky/ITYPHOM >KUBOTY;
0) ma ce kopuctu gocturayhuma Hayke U BYXOBOM IPUMEHOM

»

Y HaBepieHVM ofipef6aMa IPOK/IAMOBAHO IPABO CBAKOra fia ,,(CI000/HO) y4ecTByje
y KYITYPHOM >KMBOTY (3ajegHnie)” 110 IPUPORN CTBApPHU YK/bydyje y cebe 1 IpaBo Ha
HPUCTYII KyITYpHOM Hacrey u y>xuBamwe KyaTypHOr Hacteba, Majia je 3HaTHO IIpe Of

Melba, jep Cy [odeIe ja CBe BuILe 06uUjajy IPOCTOpa Ijieje ja Cy IOLITOBatbe 1 eUKACHA 3aLITHTA
nsMeby ocrazor KyITypHUX IIpaBa y BUXOBOM LIVPEM CMIUCITY CACTABHI eIeMEHT J€MOKPATCKOT
IPYLITBA, HEOIXO/AH IIPENYCIIOB 32 /bYACKO AOCTOjaHCTBO, I IIPEfCTAaB/bajy HEOIXONAH IPENYC/IOB
3a MUP ¥ CTAaGMTHOCT Ha HAIMOHATHOM, PeTMOHAMTHOM 1 riobanHom HuBoy. (Yupsanis, 2010,
str. 208-209).
5 COPJ je ITakt patudukosana y jyny 1971. roguse (,Cnyx6enu nuct COPJ - Mehynapopau
yrosopu’, 6p. 7/71).
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Ibera, a KaKO J1 HeKa Hay4Ha U TeXHMYKa JocTurHyha unne ieo KynarypHor Hacneha tex-
HMYKOT KapaKTepa, OHJla Cy Ha KyITypHO Hacnebe npumemuse 1 ofpende Koje IpokIa-
MYjy ¥ TapaHTYyjy IIPaBO CBAKOTaA ,,/ja yIeCTBYje Y HAYYHOM HAIIPeTKy U y fo6poburu
KOja OTyfia IIPOUCTHYE’, OJHOCHO ,,Jla Ce KOPUCTU [OCTUTHYhMMa HaykKe 1 BJIXOBOM
npyMeHoM . UniseHn1Ia ja IpaBo CBAKOTa ,,Jjd Y>KMBA Y YMETHOCTI KOje je IPOK/TaMOBaHO
y unany 27. cras 1. Y]I/bII, auje momenyTo y unany 15. MITIECKII, nema nmoce6uor
3Hayaja jep y>KMBarmbe y YMETHOCTM CBaKaKO YJMHM CaCTaBHM Jle0 IpaBa Ha ydyemhe y
KY/JITYPHOM >XMBOTY.

ITopep mpaBa ,cBakora” Ha ydeluhe y Ky/JITypHOM KMBOTY IIPOK/IaMOBaHOT 1 3ara-
PaHTOBAHOT Y HaBefleHNM aKTyMa, MehyHapopHu JoKyMeHTH 1y ofipende MehyHnapomHmux
JOKyMaHaTa Koju MMajy 3a IIWb CIIpeyaBaibe pacHe AUCKpUMUHaLMje (AUCKpUMMIHALje
10 OCHOBY pace, 60je MM HallMOHA/IHOT VI € THUYKOT HOPeK/Ia) WM 3alTUTY HOjelu-
HMX KaTeTopuja WM IPyIIa JbyAu, Takohe rapaHTyjy, y CBOM OIICery IpMMeHe, IIPaBo Ha
ydemhe y KyITypHOM XMBOTY.®

Kao 1mTo cMo peKsin, eBUZIEHTHO je 11 caMo ce II0 ceb Iofipa3yMeBa fia IOf, ,IPaBo
CBAKOra Jja y4ecTByje y KYJITYPHOM SKUBOTY He CaMo Ja IOTHafa, Beh y mweMy u jegHo of
LIeHTPA/IHMX MeCTa 3ay3MMa I ,IIPaBO CBAKOra Ha IIPUCTYII KYITYpHOM HaceDy u Ha y»xn-
Bame KynTypHor Hacneba”. Tako Bumjam Jloran koHcraryje: ,nanosu 22, 27 ... YHusep-
3aJIHe leK/apanyje o /byAcKuM mpaBuma (1948) npusHajy muramwa KyaTypHor Haceha kao
pyncka npasa.” (Logan, 2007, str. 44.) OBo norsphyje n Omnury KoMeHTap 21 Hac/IOB/beH
»[IpaBO CBAaKOra Jja y4ecTByje y KyATypHOM 1BoTy (wian 15. ctas 1. /a/ MITECKII)” koju
je KomureT 3a eKOHOMCKa, collMjaiHa ¥ Ky/ITYpHa IIpaBa yCBOjIO Ha CBOM y HOBeMOpy
2009. ropune u gocraBuo ra EkoHoMcKoM u conujanHoM capery Opranusaiuje yjefnme-
Hux Hanyja (Committee on Economic, Social and Cultural Rights, 2009).

¢ To je cry4aj Hip.: ca wiaHOM 5. Tauka e) vi) MelyHaponHe KoHBeHIIje 0 YK1Aamby cBIX 00/I1Ka pacHe
IVICKpYIMMHALMje KajJia ce pajiv O CIIpeyaBalby pacHe AMCKpUMIHALM]e, ca wiaHoM 27. MebhyHapon-
HOT I1aKTa o rpa)aHCKVM ¥ O/ TUYKUM IpaBUMa KaJja ce pajiy O IpaBuMa MarblHa, Ca WIaHOM 13.
Tauka 11) KoHBeHIIMje 0 enmMuHNCamby CBUX 00/IMKa AMCKPUMIHALYjE KeHa, ca WIaHOM 31. cTaB 2.
KouBseniyje o mpaBuma fieteta, ca wiaHoM 30. ctas 1. KonBeH1mje o mpaBuMa ocoba ca MHBa/IMAN-
TETOM, ca WIaHOM 43. cTaB 1. Tauka r) MelyHaponHe KOHBeHIje O 3allITUTH IIpaBa CBYUX PaJHMUKa
MUTpaHaTa I WIAHOBA HIXOBUX IIOPOANIIA, KA0 U Ca HI30M OApenOy U3 akaTa T3B. ,MeKOr ITpaBa .
Hajnpe, onpebyjyhu nojam xynrypsor xmuBota, KoMurer y 0BOM JOKyMeHTY KYITypy AedyHu1Ie
TaKO LITO KOHCTATYje Jja OHa

»00yxBata, 13Mely ocTaior, HaunHe XUBOTA, je3UK, yCMEHY M IUCAHY KIbVDKEBHOCT, MY3UKY
U mecMe, HeBepbaIHy KOMYHUKAL]jY, CCTeMe Pelurije I BepoBamba, odpefe 11 liepeMoHje,
CIIOPT ¥ UTPe, METOJIe IPOU3BO/IIbe VTN T€XHONIOTHje, IPUPOIHO OKPYIKEebe M OKPY>KeHe Koje
CTBapa 40BeK, XpaHy, ofichy 1 ckIoHuIITa, Ka0 1 YMETHOCT, 0OMYaje U TpajuLjy Kpo3 Koje
TIOjeVHIIN, TPYIIE IIOjeIMHALIA U 3ajeIHNIIE M3PakaBajy CBOjy XyMaHOCT I 3HadYerbe KOje f1ajy CBOM
II0CTOjakby Y TPajie CBOj IIOITIE] Ha CBET KOjy IIPEJICTaB/ba IbJIXOB CYCPeT Ca CIIO/bHMM CHIaMa Koje
yTUUy Ha BUX0B X1BOT (maparpad 13).

JMaxo oBfie Huje ynoTpeb/beH nspas KynTypHo Hacnebe, mobpojanu cy 6pojHU eneMeHTH KaKo
Marepuja/HOT TaKO VM HeMaTepujalHoOT KyaTypHor Hacneha. Jedunnuryhu y HaBeneHOM OKyMeHTY
T10jaM ,,y4eCTBOBATI , U pas/ayhi ra Ha ,,y4ecTBOBabE Y, ,IIPUCTYIL U ,JOHPUHOC” KYITYPHOM
xuBoTy, Komurer meby enemenre ,,mpucrymna” yk/pydyje u ,,y>KuBarbe KOPUCTU OF KY/ITYPHOT
Hacneha” (maparpadu 14-15). ToBopehu o o6aBesama ap>kaBe Be3aHUM 32 MTOLITOBAbE IPaBa
CBAKOIa J]a yYeCTBYje Y Ky/ITypHOM xuBoty, Komnrer HaBozu 06aBesy o6esbelersa ,,momrroama
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Kapa ce gaxie nMajy y Buay untupase ogpende mehynapoguux fokyMmenara us
cepe /byCKUX ITpaBa 1 TyMaderbe 3a Hallly TeMy Haj3HadajHMje Off 1BbUX, WiaHa 15. cras
1. /a/ MITIECKIL, koje je y Onmrem Munubemny 21 fao Komurer 3a ekoHOMCKa, COLMjaTHa
U KYJATYpHa [IPaBa, jaCHO je Jja y OHOM CerMeHTy MehyHapopHor npasa Koju ce 6aBu
3aIUTUTOM JBYACKMX IIpaBa MOCTOj! jacaH OCHOB Jia Ce IPUCTYII KyITypHOM Hacnebhy u
yXuBame KyITypHor Hacnel)a TpeTupajy Kao cacTaBHU [ieo KOPIyca 3aTapaHTOBAHUX
JbYACKUX IIpaBa. V Taj OCHOB je YCIIOCTaB/baH Off CaMOT II09€TKA Pa3Boja CUCTeMA 3aLUTHATE
JbY[CKMX IIpaBa HakoH JIpyror ceTckor pata. MehyTum fja 61 HaBesieHe mpokIaManuje
Hocrajie olepaTuBHe U eeKTUBHE, HEONIXOHO je fa O6yny paspabene y mehynapopuum
aKTHMa Koju ce crerndudHo 6aBe KyITypHUM HacneheM 1 leroBuM odyBameM, Kao 1 y
oziroBapajyhum HallMOHATHUM MPOIMCHMA.

2. IIpaBHM OCHOB y MehyHapORHMM aKTMMAa U3 OMEHA
odYyBarma KyITypHOr Hacteha

Hesaucunm exciept YH 3a obmact kynrypaux npasa ®apupa Illaxuy y HaBeeHOM
nsBemTajy 21. mapra 2011. roguHe yKasyje Ha HEOIIXO[HOCT IIOLITOBaba IIpaBa CBaKora
Ha IPUCTYI KYITYPHOM Hacnehy 1 salITuTy KyITypHOT Hacneba paay ouyBamwa caMor
tor Hacneha:

»1peTuparme MpUcTyIamwa KyITypHOM Hacely 1 yxuBama KynTypHor Hacneba kao
JbYICKOT TIpaBa IIPUCTYII je KOjU je HEOIIXO/IaH ¥ KOMII/IEMEHTapaH OuyBakby/3alTUTI KyJl-
TypHor Hacneba. [Topes ouyBama/samrnrte IpegMeTa uin MaHudecTanuje came 1o cebn,
oH 0baBesyje Ha y3uMarbe y 0031p IpaBa [ojefiHaL I 3ajeJHNIA Y OJHOCY Ha TaKaB
npeaMeT W MaHndecTanujy, a moce6HO Ha OBe3VBambe KyITypHOr Hacneha ca nspo-
poMm merosor crBapama” (HRC, 2011, paragraph 2).

IIpaBa CBAKOIa, II0jeANHAYHO WM 3ajeHO Ca [PYTMMa, y OKBUPY 3ajefHII[e W/IN TPYIIE, ... 1
MMajy IIPUCTYII COIICTBEHOM KY/ITYPHOM 1 je3andkoM Hacneby u Hacneby gpyrux” (maparpag 49,
tauka d). ¥ ummy o6esbehema momrosama mpasa cBakora Ha ydeurhe y KyITypHOM >KUBOTY,
KomureT KOHCTaTYje fa Cy ApiKaBe WIAHNILE Y>KHE a

HIOIITYjy U INTUTe KYITYpHO Hacebe y cBuM 06/mimMa, y BpeMe pata 11 Mupa i MpUpPOJHIX
KaracTpoda; Kynrypro Hacehe Mopa ce uyBaTn, passujari, oborahysary 1 mpeHocutu 6yayhum
reHepaljaMa Kao 3aIlic 0 /bYACKOM HUCKYCTBY I TeXHaMa, KaKo 61 ce MOACTaK/Ia KpeaTuBHOCT
Y CBOj CB0jOj Paa3HONMKOCTH I IIOfICTAKA0 MCTHHCKY Aujanor usmehy xynrypa. Takse o6aBese
YKIBY4yjy 6pury, odyBare 1 pecTayparyjy HCTOPUjCKIUX TOKATUTETA, CIOMEHIKA, YMETHIIKIX
Ierna U KIbJDKeBHUX Jiena, usMeby octanor.” (maparpad 50, Tauka a)

Y IpeTXOHOM LIUTATy aKIeHaT je CTaB/beH yIIIAaBHOM Ha MaTepujaHoO KyITypHO Hacnebe, amu
Komurer y OmmreMm KoMeHTapy 21 uctude u cnefehey obaBesy mpyxasa:

»{IpKaBe IOTHNCHNIIE, Y CIIPOBODerbY IpaBa cafip)KaHux y wiany 15, cras 1 (a) ITaxra, Tpeda
A My ¥ M3BaH MaTepujaTHMX acIeKara KynType (Kao IITO Cy My3eju, OubmmoTexe, HO30pUIITa,
61ocKoIM, CIOMEHNIY 1 MecTa GallTUHe) M YCBOje IOMUTIKe, IPOrpaMe 1 TPOAKTIUBHE Mepe KOji
rakobe pomosuIy eduKacaH IPUCTYI CBUX HeMaTepujaTHUM KyITypHUM Jo6pyMa (Kao LITo Cy
jesuK, 3Hambe U Tpaguiyja)” (maparpad 70).
Konauno, KoMuTeT MOoCe6HO McTUYe 06aBe3y MOLITOBAbA I 3ALITITE IPaBa MABIHCKUX I
IOMOPOJAYKMX IPYya U BUXOBMUX MPUIAHIKA HA 0UyBambe BIXOBOT KYITypHOT Hacleha,
mpucTyn ToM Hacnehy u yxxuBame Tor Haceha, kao 1 ofrosapajyhe mpaBo cByx 06ecnpaB/beHIX
M MapryHaIN30BaHNX I0jef1Hala u rpyna (maparpagu 25-39).
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OBakBo CTame, Koje je CacBUM eBIIEHTHO, 3a JIOTMYHY 011 IIoC/IenuIly Tpebaso na
MMa TPajHO U jaCHO NPUCYCTBO Ha JbY[CKMM IIpaBMMa 3aCHOBAHOT IIPUCTYIIA y CUCTEMY
3alITUTe KyATypHOr Hacneba Ha MehyHaponHoM many (a M y HallMOHAIHUM CHCTEMUMA
3amrrure KynrypHor Hacieba). MehyTum, myro Bpemena je mehynapopuu cucrem samrute
KyATypHOT Hacleha yrpaBo 610 TOTOBO MICK/bYYMBO CHCTEM ,04yBaba/3allITITe IIpeiMeTa
wt MmaHudecTanuje” (I1a 4ak y JyroM BpeMeHCKOM IIepMOly YITIABHOM IIPEIMeTa, a He I
MaHndecTalyje), a TeK je y pelaTMBHO CKOPMje BpeMe y Taj CICTeM I104erIo fia ce Ipobuja
U yCTa/byje y IbeMY 1 ,y3MMabe y 0031p IIpaBa [0jeMHalla, IPyIIa I 3ajefHULIA Y OFHOCY
Ha TaKaB IIpeMeT um Manudectanyjy’, Tj, Ha JbyACKAM IPaByMa 3aCHOBaH IIPYCTYII 04y-
Bamy KynrypHor Hacineba. O Tom mpo6ojy ViBon Joupepc kaxe cnepehe:

»Ilocmensyx rofuHa ... ojadaHa je Besa uaMelhy kynrypHor Hacreba u /pyackux mpasa.
Y MebhyHapomHOM ITpaBy YMHM Ce [a je BUI/bUB IIOMAK Off 3allITUTe KYITYpHOT Hacmeha kao
TAKBOT, 3aCHOBaHE Ha ETOBO]j MICTOPMjCKOj BPEJHOCTY 33 YOBEYAHCTBO, IETOBO] je/IVH-
CTBEHOCTY U HEOOHOB/BMBOM KapaKTepy, Ka 3aIllITUTI KYITypHOT Hacleha kao KbydHe
BPEHOCTH 3a HAapOJIe U IIOjeIVHIIE Y BE3U (monoBHe) U3TpaJihe IbUXOBOT KYy/ITYpPHOT MEH-
turera.” (Donders, 2020, str. 380)

Vnak, Hu jaHac ce He MoxKe pehi fia je Taj Ha JbYACKUM ITpaB/Ma 3aCHOBAH IIPUCTYII
y JOBOJBHOj MepM apTUKY/IMCaH y cepu 3aliTUTe KylITypHOr Hacneha.?

OBo usbujame JbYACKMX IIpaBa y IpBMU IUIAaH y Me)yHapOLHOM IIpaBy 3alITUTE KYII-
TYpHOT Hac/leha 3axTeBaro je 3aIpaBo IPOMEHY y CXBaTakby caMe CYIITHHE ¥ CMIUCIa KYJI-
TypHOT Hacneba. Hanwme, pannje je cMarpaHo fa KyITypHO Haciebe 3aBpebyje samtury
360r CBOje YHYTpallibe BPESHOCTU (YMeTHI/I‘{Ke, €CTETCKE, UICTOPUjCKE, TEXHUYKE WUTH,.), Tj.
7ia je TIoceTloBabe Te BPeTHOCTU OHO IITO KYITYpHO Hacmele 4nHM KynTypHuM Hacnehem
U YVHU I'a BpeJHNUM Opure 1 O4yBarma. Y MOC/IeNbe BpeMe je IIPUCTYI eBOIYUpPao Of TOT
006jeKTUBHOT Ka CybjeKTIBHUjeM, Tako Aa je oppebyjyhn enement camor nmojma kynryp-
Hor Hac/eba rmocrojame NojefMHala 1 3ajefHIIIA KOje IIpeMa JaTUM MaTepujaTHUM UK
HeMaTepyujaIHIM II0jaBaMa UMajy ofgpeheHn cy6jeKTUBHY OFHOC, Tj. JO>KUBI/bABajy UX Kao
cBOje, NZIeHTU UKYjY ce ca BbMMa U XKerle fla UX cadyBajy 3a 6yayha mokonema. OBakBo
onpebyBame KynTypHOr Hacleha ¥Ma JYHAMIYHY IMMEH3H]Y, jep ce BpPeHOCTH O KOjuMa
je ped Hacyebyjy 13 IPOLUIOCTY U IIPEAMeT CY JaHAIIbeT JOXKUBIbaja I TeXIbe [ja ce cady-
Bajy 3a 6ymyhHOCT.

8 Tako Ilerer Brejk KoHCTaTyje ja HM JaHAC, YIPKOC IIOMaKy y HOBHje BpeMe, IIPaBO 3aLITHTE
JbYACKUX IIPaBa HUje y JOBO/bHOj MepH YK/bY4eHO y IPABO 3allITUTE KYITYpHOT Hacieha:

»-.. MehyHapoHO mpaBo 3amTHTE KyATypHOT Hacneha He ofroBapa y moTmyHOCTH Ha
3axTeBe /bY[CKMX [IPaBa, yIPKOC HACTOjarbIMa TOKOM IOC/IE/ib1X TOMHA [ia ce MehyHaponxn
YroBOpY 113 06/TaCcTH 3alITHTE KYATYPHOT Haceha Buille OpujeHTHINY TpeMa /bYACKUM IPaBuMa.
JemaH off K/bY4HMX e/leMeHaTa y OBOM IIpoliecy 610 je Behe ykbyderme KyITypHMX 3ajeHMUIIA
6711Ke y pasnuduuTe acreKkTe yIpaB/bakha, KOH3epBalllje i odyBama, yKbydyjyhu, sHauajHo,
uaeHTudUKOBabe mTa Tpeba fa Oyae TpeTupaHo Kao Hacehe. OBaj mapTUIIATHBHY HPUCTYII
Moxke 3amcra ja 6yze cxpaheH Kao jefHO Off KJbyYHMX CPefiCTaBa 3a leMOKPATU3ALMjy OFHOCA
npema Hacreby y mpaxcu, Koji je, ¢ 0631poM Ha GpyHaMEHTAIHY /IOy IeMOKpaTuje y MOJePHIM
peXnUMMMa JbyACKNX MIpaBa, CYLITMHCKA OCHOBA 3a Ha /bYCKMM IIpaByMa 3aCHOBaH NPUCTYII
ylpaB/bamby HaclneheM 1 merosoM ouysamy. (Blake, 2015, str. 273)
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Y nomenyrom ussemnrajy @apupa llaxun onpebyje kynrypHo Hacnehe nomasehn
YIPaBoO Off TOT AMHAMUYHOT ¥ Cy6jeKTMBHOT KOHIIeNTa. [IMHAMMYHY aCleKT Ky/ITyPHOT
Hacneba ona oppebyje cnenehum peunma:

»Konmenr Hacneha ogpaxaBa fuHAMMYHYN KapaKTep Hedera IITO je pa3BUjeHO,
usrpabeHo miu CTBOpEHO, IPOTYMavyeHo U IPeTyMadeHo Y UCTOPHjHU 1 IIPEHOIIEHO Ca
reHepanyje Ha reHepanujy. Kyarypao Hacnehe nmosesyje mpouuiocr, cagaurmoct u 6yayh-
HOCT, jep 06yxBaTa cTBapy Hac/leleHe 3 MPOLIIOCTH 3a KOje Ce JaHac CMaTpa fja MMajy
TAaKBY BPEJHOCT VIV 3HAYA]j 1A IIOjeAMHIN VI 3aje[jHIILIe JKele fja UX npeHecy Oyayhum rexe-
panujama” (HRC, 2011, paragraph 5).

A cy06jeKTVBHY acIIeKT KOHIIENTa Kyl1TypHOr Hacnebha, noBesyjyhu ra ca onnm funa-
MIYHMM Of Kora je HepasasojaH, Papupa llaxuy onpebhyje opaxo:

»... TOBOPUTH O KYATYPHOM Hace)y y KOHTeKCTY /bYCKMX IIpaBa IofpasyMeBa
y3uMame y 0031p BUIIECTPYKOT Haclebha Kpo3 Koje IOjequHIIM 1 3ajeHMIIe U3PAXKaBajy
CBOjy XYMAHOCT, J]ajy CMIICA0 CBOM IIOCTOjamy, Tpajie CBOje IoI/Iefie Ha CBET U IpeJcTa-
B/bajy HBJXOB CyCpeT ca CIIOJbHUM CHlaMa Koje YTU4y Ha ’bIX0B XXUBOT. [Tof KynTypHuM
HaceheM Tpeba cxBaTuTH pecypce Koju oMoryhaBajy KynTypHy ugeHTUGUKaLujy u pa-
3BOjHe IIpoIiece IojeiMHalA U 3ajeJHIIIA KOje OHY, UMIUIMIIUTHO VN eKCIUIMIIUTHO, XKeJe
na npeHecy 6ynyhum renepanmjama” (HRC, 2011, paragraph 6).

Hagepnena mpoMeHa IIpycTyIa KOHIENTY KyITypHOT Hacneba u meroBoM ofipehemy
y MehyHapogHOM IpaBy 3alITHTe KYATYpHOT Hac/leha 1 IeroBo TpeTupame y KOHTEKCTY
JbYICKUX IIpaBa, HUje 3aIpaBo Oula us3pas Texxmwe f1a ce y MehyHnaponne akTe us cdepe
3alITUTe KyITypHOT Hac/leha yHece M3pa3 u paspaja OHOIa IITO je Ha OIIITHj! HAa4UH,
y BUZLy TIpaBa Ha ydemhe y KyITypHOM XUBOTY, Beh 6umo nmponncano y HaBefleHNM
aKTVMMa 13 061acT! 3aIITHTE JbYACKUX Npapa. OBa MpOMEeHa je IPeBacXOfHO Pe3ynTaT
YMbeHNIe Aa je MehyHapomHO mpaBo 3amITUTEe KyITypHOT Hacineha obyxsar cBor
MHTEepecoBarba I0YeNIo Ja MNPY Ha 04yBarbe KYITYpHe PasHOBPCHOCTU I HeMaTepyjaTHor
kynrypHor Hacneba (Blake, 2015, str. 273), rrie je HaBeeHa Cy0jeKTMBHA KOMIIOHEHTA
MHOTO IIPUCYTHU]jA U BUA/bUBUjA HETO KOJ O9yBaba MaTepyjaHUX KY/ITYPHUX f0bapa,
KOJ] KOjMX je 006jeKTMBHa KOMIIOHEHTa, IMaHEeHTHA BUX0BOj MaTepyjalHOj IPUPOLHY,
JOMMHAHTHUja ¥ BUIIe BU/bUBA. Jep OUyBame KYITYpPHE Pa3HOBPCHOCTHU 3aIIpaBo
HOofipasyMeBa 3alITUTY MaTepyjaIM30BaHNX MM HeMaTepuja30BaHMX M3pasa KyIType
U [yXOBHOCTY Pas/IMYUTUX JPYIITBEHUX TPYIIa U 3ajeHNUIIA, KA0 U HUXOBMX ITPUITAIHNKA.
Crora cy KOfi KyITypHe PasHOBPCHOCTH Y POKYCY IPyIIe U 3ajeflHIIIe KOje Ce [0 IPUPOAH
cTBapy o3uTNBHO ofipedyjy mpema corncrsenoM Hacneby, ncropemeno nmajyhn, rakobe
110 IIPUPOAY CTBapH, ofpeberr oTkIoH pema oprosapajyhem Hacneby gpyrux rpyna n
3ajeffHMIIa, Koje 61 MOITIO fla COTICTBEHMM IIMpereM MOTIICHE U YTacy HBUXOBO Hacnehe.
Ilaxne oBaj Cy6jeKTMBHU €IeMEHT IPyIla U 3ajeHNUIIA IpeMa BUXOBYMM KYITYpPHUM
HacehuMa y OCHOBU je U CpeMIITY CHCTeMa 3aIlITUTe KYITYPHe PasINIUTOCTU. A TaMoO
IZe je y UI'PM OJJHOC IpyIla U 3ajeHNUIA U HBMXOBMX IIPUIAZHNKA IIpeMa KyATypHOM
HaceDy, TaMo je y urpu u mpaBo TUX TPYIIa, 3ajefHNUIIA U [IOjeAMHALIA TIpeMa APYTUMa
TIOBOJIOM TOT Hacrneba, yk/pydyjyhu u JbyacKo IpaBo Ha IPUCTYTI KYATYpHOM Hacmehy u
yKuBame KyITypHor Hacneha. CIM4YHO je 1 ca HeMaTepyja/HUM KYITYPHUM HacneheM.
C 0631poM Ha BeroBy HeMaTepyjalHy HIPUPOAY OHO je, MaKO MOXe Jla MMa CBOj
MaTepyjalu30BaHN U3Pa3 U Pe3y/Tart, 10 IPUPOAM CTBApY HY>KHO Be3aHO 3a IOjeiuHIIe,
Ipylle 1 3ajelHNUIe KOjU Cy IberOBM TBOPUM M HOCUOLM, Y YMjU je IyX U U3pakajHe
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CII0cOGHOCTH OHO MHKOpHOpucaHo. [lakie, JOK MaTepujaTHo KynTypHO Hacnehe moxe
fia TIOCTOjU 1 OIICTaje 6e3 IMPUCYCTBA [0jeAIHALIA, TPYIIA I 3ajefHIMIIA KOjIL CY Ta CTBOPIIN
(ITO je Moce6HO OUNTITIEHO KON MaTepHjaTHIX TPAroBa o IIOCTOjalby Hapofia 1 IpyIia Koje
BIUIIIE He TIOCTOje), HeMaTepujaiHo Hacehe o mpaBuiTy 3axTesa jbype Koju he ra Hocutn y
cebu, MpyKa3MBaTH APYrUMa U IIPEHOCUTH Ha ipyre 1 koju he, 1o mpupoau crBapu, 6utn
Cy0jeKTUBHO Be3aHM 3a iera. VI oleT, TaMo Ijje ce pajiu 0 OZHOCY /bYAY IIpeMa IyXOBHIM
BPEIHOCTIMA KOje OHU T0XXIB/baBajy Kao CBOje 1 ofHOCKUMa 13MeDy /byu moBofoM Tux
BpPeJHOCTH, KOje IIpefCcTaB/bajy HeMaTep1jalHO KyITYPHO Haclehe, yrasumo y chepy
IpaBa, Ia U chepy bYACKUX IpaBa, IIpe CBera IMpaBa /by 0 KOjiMa je ped Ha IPUCTyI
TOM KYITYpPHOM Hacrehy u Ha y)X1Bambe Tor KynTypHor Hacneha.’

bes npeTensuje ja ykaskeMo Ha CBa MeCTa Ifie je Y JOKyMEHTIMa KOjii Ce TUYY 3allTUTe
KynTypHor Hacneba, moce6HO oMM 13 cepe T3B. ,MeKOr IIpaBa” Koju Cy BeoMa OpojHu,
yKa3aHo Ha IToTpeby HeroBama Bese nsMely mojeuHaria, rpyma u sajefHUIA ca KyITypHUM
HacneheM koje oHU JOXKMB/baBajy Kao CBOje, Te Ha YMIEHUIY [a TaKBa CyOjeKTUBHA
IIOBE3aHOCT IPeJICTaB/ba OCHOB 3a TPeTUPalbe ITPaBa THX MOjelMHAlla, TPyIIa U 3ajeHUIIA
Ha ITPUCTYI TOM Hacrel)y 11 ieroBo y)X1Bame Kao IBJXOBOT JbY/ICKOT IpaBa, moMeHyhemo
HeKe Off 3HaYajHUjuX Meh)yHapoHMX JOKyMeHaTa y KOjuMa je MCKa3aH M apTUKYIUCaH
Ha JbYACKMM TIpaB/Ma 3aCHOBAH IIPUCTYII O4yBamy KynTypHor Hacnebha. Tu poxymenTn
IPBEHCTBEHO CIa/iajy, Kao IITO CMO PEK/IM, Y fBe TpyIle — OHe KOju ce 6aBe MUTambeM
ouyBama KyITypHe pa3HOBCHOCTH (TIpe CBeTa YHMBeEp3asHa JieKIapaluja o KyITypPHOj
pasHoBpcHOCTH 13 2001. ronHe' n YHeckoBa KoHBeHIIMja 0 samTnTy 1 yHanpehemy
PasHOIMKOCTY KYITYpHUX u3pasa us 2005. rogune'')'” u oHe Koju ce 6aBe 3aLITUTOM

° ®apupa Mlaxup y cBoM usBelnTajy 13 2011. royte noce6HO ykasyje Ha IOMEHYTY IIOBE3AHOCT
Ipobujama aclekTa byACKUX IpaBa y MehyHapopHO IpaBo 3amTuTe KyITypHOr Hacneba ca
YK/bydemeM y [0/be MehyHapogHOIpaBHe 3allITUTe 1 HeMaTepyjaIHOT Ky/ITYpHOT Hacleha, mro
je mojaBa HOBHjer HaTyMa. IIo6pojaBIIN HeKe Off HajBXHUjUX MehyHapOmHMX MHCTpyMeHaTa 3a
3aLITUTY MaTepHUjaIHOT KYATYPHOT Hacleha 1 yKasaBIIy Ha OACYCTBO AYMeH3Mje /bYACKIX IIpaBa
y BMMa, OHa KOHCTaTyje Ha TTOMakK KOju ce IOTOAMO TIOCTe/IbIX TOfIMHA ,,Ca OUyBalba/3alITuTe
KY/ITypHOT Hacleha Kao TaKBOT, Ha OCHOBY HeroBe M3y3eTHe BPeJHOCTH 3a YOBEYaHCTBO, Ha
3aIUTUTY KyITYPHOT Hac/eha Kao 360T mberose MpecyqHe BPEFHOCTH 3a [OjeAMHIIE 1 3ajeffHILIe
Y OIHOCY Ha BJXOB KyITYpHU UaeHTHTeT 1 npuMehyje:

»KOHKpeTHO, HofaBame HeMaTepujaIHOT Hacleha Kao KyITypHOT pefMeTa Koju Tpebda
Zia ce samTuTy 6UIIO je MHCTpyMeHT noBehaHor Harnacka Ha Besu usMehy KynrypHor Hacneha
U KYITYPHOT UeHTUTeTa. VICTOBpeMeHO, CBe ce Buule y3uma y 063up ,fy6oko ycahena
mebysaBncHocT” n3mely HemarepujanHor u MarepujaaHor Hacneha. Yormmrreno rosopehw, mrro je
MHCTPYMEHT HOBMjH, TO je jaua Be3a ca MpaBMMa I0jefiMHalla 1 3ajeHNULA.

Bunujam Jloran u rpyma ayTopa OBy I0jaBy objalibaBajy Ha caefiehn HauuH: ,,... Ca OKpeTarbeM y
IIpaBIly IpM3HaBatba HeMaTeprjamHux o6mmka Hacneba — moehaBa ce BepoBaTHoha fja ce mokpehy
[IUTakba JbYACKUX IIPaBa ... jep Y CYLITHHY MMaMo IIOC/Ia ca YKMBMM HacreheM oTenoTBOpeHUM y
myouma’ (Ekern, Logan, Sauge, Sinding-Larsen, 2012, str. 214)

10 UNESCO Universal Declaration on Cultural Diversity, 2 November 2001, @wraH 1.

11" Convention on the Protection and Promotion of the Diversity of Cultural Expressions, adopted

in Paris, 20 October 2005

12V YHuBep3a/IHOj ieKIapauju 0 KyITyPHOj PasHOBPCHOCTH KOjy je [eHepanHa KoHdepeHmmja
YHecka ycBojuia 2. HoBeMbpa 2001. rofuHe, y3 KOHCTaTallnjy, U3 WIaHa 1, ja je KYATYpHA
PasHOBPCHOCT ,33jefHIYKO Haclehe yoBeuaHcTBa 1 Tpeba je MpenosHaTu 1 apupMmcaTu
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HeMaTepujaIHoT KynITypHOr Hacieha (mpe cera Yueckosa IIpenopyka 3a ouyBate Tpajm-
LMOHaIHe KynType 1 onkiopa, jour u3 1989. ronuue’ 1 KonseHuuja o ouyBamy HeMare-

pujanHor KyntypHor Hacieha s 2003. ropyHe

)15, mpnt gemy je HOce6HO KOJ OBUX JPYTUX

Y KOpUCT cafammbux 1 Oygyhux renepanmnja’, y wiaHy 7, HaclIoB/beHOM ,,KyrTypHo Hacnebe
Kao M3BOP KPeaTMBHOCTH , KOHCTATOBAHO je [ja Ce ,,CTBapaibe... OC/Tatba Ha KOpeHe KYITypHe
TpafuIje, a/Ii [[BeTa y KOHTAKTY ca APYIUM KyITypama’ Te [ja ,J3 TOT pasjiora Haclehe y cBum
o6muuyMa Mopa 6uTy cadyBaHo, yHanpebheno u npegaro 6ygyhum reHepannjama xao samuc o
JBYACKOM JMICKYCTBY U Te)XKEbaMa, KaKo 011 ce IOACTaK/Ia KPeaTUBHOCT Y CBOj CBOjOj PasHOMUKOCTH
U TIOJICTAaKA0 MCTUHCKM fimjasior Mehy KynTypama” Jlekmapariyja cayp>Ki 1 IOI/IaB/be HACTIOB/bEHO
»KyITypHa pasHOBpCHOCT U /byAcKa npaBa’ (WIaHOBU 4-6), Ha UMjeM IOYETKY, Y WIAHY 4.
HAC/IOB/bEHOM ,,/byficKa mpaBa Kao rapaHijuje KyJITypHe pasHOMIUKOCTH KOHCTaTyje Aa je
»OIOpaHa KyITypHe Pa3HOMUKOCTU €TUYUKY ... UMIIEPATUB, HEOLBOJjIB Of IIOIITOBAA BYACKOT
IOCTOjaHCTBA” KOjI ,,IIOfpa3yMeBa IMocBeheHOCT /bYACKIM IIpaBIMa I OCHOBHUM CI060faMa,
OCeOHO IpaByMa IPUNAJHIKA MabIHA 1 JOMOPOJIAYKIX Hapoya’.

YreckoBa KouBenrja o samrutu 1 yHanpebhewy pasHOMUKOCTU KYITYPHUX U3pasa U3
2005. roguHe, ucTuayhn y npeam6yn ,,3Hadaj KyITypHe Pa3HOMUKOCTH 3a IIYHO OCTBapeme
JbYICKIX IIPaBa I OCHOBHUX CTT060/a IPOKIAMOBAHNX Y YHUBEP3a/IHOj AeKIapaLiijit O /bYLCKIM
IIpaBUMa ¥ APYTUM YHUBEP3aTHO IIPM3HATUM JOKYMEHTIMa , Kao IPBO Of ,, OCHOBHIX Hadermra”
y WiaHy 2. HaBOAN ,,Hadesro momToBama /byACKIX IpaBa I OCHOBHIUX /106072, Koje MMa fiBa
acIeKTa, IpBY, IpeMa KOMe ,KY/ITYpHa PasHOMIKOCT Moxke 61Ty 3aiuTuheHa i yHanpehena camo
YKOJIMKO Cy 3arapaHTOBaHa Jby/CKa ITPaBa i OCHOBHE CTI0O0fIe, Kao LITO Cy Co60fia M3paKaBaba,
uHpoOpMICata 1 pasMmene nHdopMaluja, Kao 1 MoryhHocT fja mojepuniy 6upajy ogrosapajyhe
Ky/ATypHe uspase” U [PYTH, IIpeMa KOMe ,HIKO ce He MO)Ke [I031BaT! Ha ofipenOe oBe KoHBeHuuje
fia 611 KpIIMo MM OrpaHKYaBao /byACKa IpaBa ¥ OCHOBHe crobofie onpehene y YansepsanHoj
IeKIapanuju o /bYACKIM IPaBUMa WIN 3aTapaHTOBaHe MelyHapOgHUM IIpaBoM”
Recommendation on the Safeguarding of Traditional Culture and Folklore, 15 November 1989.
Convention for the Safeguarding the Intangible Cultural Heritage, adopted on 17 October 2003, at
The General Conference of the United Nations Educational, Scientific and Cultural Organization
meeting held in Paris, from 29 September to 17 October 2003, at its 32nd session.

IIpenopyka 3a ouyBarbe TpaAMLMOHAIHE KyIType 1 Gonkiopa kojy je [eHepanna Kondepenuuja
YHecka ycBojua 15. HoBeMOpa 1989. ropnHe mpenopydmia fa Ap>KaBe WIaHNIE YHeCKa
»TapaHTYjy IPaBo NPMUCTYIIA Pa3ININTHUX KYITYPHMX 3ajeHNULIA COLICTBEHOM BOIKIOPY HOAP-
»KaBajyhu BIXOB paji Ha IIO/bY HOKYMeHTal[Vje, apXUBUPatba, ICTPAKUBAba UTH,., KA0 U Y IPAKCH
tpaguuuje”. [Toce6an 3Hauaj Ha 0BOM IUIaHy MMa KOHBeHIIMja 0 OUyBamby HeMaTepUjaTHOT
KynTypHor Hacneba, koja je ycBojena y Ilapusy 17. okro6pa 2003. ropute. Y npeaMbym ose
KOHBEHI[}je je ICTAaKHYTO fla Ap>KaBe WIaHuie yBubajy ,,/a 3ajefHuIie, HOCeOHO ayTOXTOHE
3ajeHNIE, TPYyIIEe U Yy KPajibeM C/Iy4ajy MOjeMHIIN, UTPajy 3Ha4YajHy YOIy y IPOU3BOIILI,
O4yBalby, O p)KaBakby 1 IIOHOBHOM CTBaparmy HeMaTepljalIHor KyITypHOr Haceha, 1 Ha Taj
HAa4YVMH IOMaXxy oborahemwy KyITypHe pasHONMMKOCTH U /bY/CKE KpeaTUBHOCTI , Ka 6u meby
mbeBuMa KoHBeHIje moOpojaHuM y 4iaHy 1, oiMax HaKOH Ij1ba ,04yBatba HeMaTepUjaIHOT
Ky/ITypHOT Hacleha” 610 HaBeleH LWb ,,[IOIITOBAakba HeMaTepUjaIHOT KY/ITypHOT Hacneha
3ajelIHNUIIa, TPyIa U MOjeAMHAL|a KOjuX ce Tnde”. Y AedMHUINjU HeMaTepyjalTHOT KyATypPHOT
Hacreba 13 wiaHa 2. KoHBeHIIMje HaBeleHO je fia Taj IojaM ,,03Ha4yaBa IIpaKce, IpUKa3e, U3pase,
3Hama, BELITHHE, Ka0 I MTHCTPYMEHTe, IpefMeTe, apTedakTe U KyITypHe IPOCTOPe KOjI CY €
IbJIMa II0BE3aHM — KOje 3aje[JHNIIE, IPyIIe 1, Y IIOjeIMHNM C/Iy4YajeByMa, TI0jeJMHIM, IPEIIO3Hajy
Kao Jieo CBOT KyaATypHor Hacneha” u ,,Koje ce mpeHOCH ¢ reHepaliyje Ha reHepauujy (1 Koje)
3ajefIHIIIe 11 IPyIIe M3HOBA CTBAPA]jy, ¥ 3aBUCHOCTY Off IBbJMIXOBOT OKPY’Kekba, IbIIXOBE HHTePaKIIje
ca IIPMPOJIOM U BUXOBe MCTOpuUje” U Koje UM TIpyXKa ,ocehaj upjeHTTeTa M KOHTUHYNTETA,
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JIOILUIO /IO HAI/alIeHyjer poboja Ha /bYACKMM IpaByMa 3aCHOBAHOT KOHIIEIITa 3aIlTuTe
Ky/ITypHOT HacyeDa — au oBaj IPYCTYIT Ha/lasy CBOT M3pa3a 'y HOBUjUM JOKYMEHTHMa
KOjJ1 ce 6aBe MPBEHCTBEHO MaTepUjaTHUM KyITypHMUM Hacnehem.'®

ITpobujate npeje o morpebu 1o Beher ykbydema nojeAnHaIa, Ipyma 1 3ajefHILA
Y aKTUBHOCTY O4yBama KYITypHOT Hac/leha Koje OHM J0XK1B/baBajy Kao CBOje 11 JKeJle Ja
ra cadyBajy u npeHecy 6ynyhuM mokosbemma, o KOra je JOLIIO ca CYLITHHCKUM YK/bY-
4ereM Y MehyHapoziHO IIpaBo 3allTuTe KYITYPHOT Hacleha Opure 3a ouyBame HeMaTe-
pujanHor KynTypHor Haceha u 3a odyBame KylITypHe pa3HOBPCHOCTH, OuBa mpaheHo u
ozipeheHOM MepoM YK/byunBatha 3aMHTEePeCOBAHNX 3ajeHMLIA M Y CUCTeM IIpUMeHe HEeKIX
Off aKaTa U3 paHUj}UX BpeMeHa, KaJia je HacTojarbe [la Ce 04yBa Ky/ITypHO Hac/ebe, 1 To oHO
MaTepujanHe Ipupoge, 6umo MoruBucaHo BpegHouthy Tor Hacmeha kao TakBor.”

U Ha Taj HAa4MH IPOMOBMUIIE NOIITOBaKE NpeMa KYyATYPHOj Pa3HONUKOCTU U JbY[CKOj
kpeatuBHOCTH . IToce6HO je 3a Halry TeMy BaxkaH uaaH 15. oBe KonBeHIje HacoBbeH ,, Yora
3ajegHMIIA, TPyma I [OjeA1HaLa’, IpeMa KoMe: ,CBaka CTpaHa IOTIMCHNI[A HACTOJU [ia, ¥
OKBIPY CBOjIX aKTUBHOCTH 3 O4yBalbe HeMaTepujaIHOT Ky/ITypHOT Haceba, 06e36enu Hajumpe
Mmoryhe yuemrhe sajennuiia, rpyma u, y KpajimbeM CIy4ajy, HojefMHaLIa KOjiI CTBApajy, OLPKaBajy
U IIpeHOCe TaKBO Hac/mebe, M aKTUBHO UX YK/bY4H Y YIpaB/baibe byiMe. OBa o6aBesa je Hallia
Jaby paspazy 1 Mpenysupame y ofepaTBHUM YIIyTCTBMMA 32 IpuMeHy KoHBeHIMje 0 0uyBamy
HeMaTepujaHOT KyITYpHOT Hacleha, Koja ce JOHOCe Y CKIafy ca BeHUM WIAHOM 7.

Hamnpen cmo Beh nutupanu YaeckoBy [lekmapanujy o HAMEPHOM YHUIITABAKY KYITYPHOT
Hacneba us 2003. roguHe 10 KOjoj je KynITypHO Hacnehe ,,3Ha4ajHa KOMIIOHEHTA KY/ITYPHOT
U[eHTUTeTa 3ajefHNLIa, TPYIIa U [0jefiIHaLla’, 4 BeTOBO HaMepPHO YHIUILITaBabe ,MOXe fla Ma
IHITeTHe OC/IeANLIE 110 /bYACKO JOCTOjaHCTBO 1 /bYACKA IIpaBa’.

17 Tako, KoHBeHIIMja 0 3alUTUTH CBETCKe KYITypHe U IpupopHe Gamtute us 1972. roguse (,CL.
mict COPJ”, 6p. 56/74/) jenuno npensuba obaBesy fpkaBa MOTIMCHNUIIA HajIIpe A4, pagu
edukacHe 3alITUTe 1 LITO aKTUBHUje TIOMy/Iapy3aliyje KyITypHe i IPUPOfHe OallITIHe, yCBOje
OIIITY MOMUTHUKY Ca LM/beM JjaBara KyITYPHO] 1 IPUPOAHOj 6amTuam ogpehene dyHkimje y
JKMBOTY 3ajefHuIe (41aH 5. Tauka a) KoHBeHILuje), a 3aTUM 1 fla Tpefy3uMameM ofroBapajyhux
Mepa Ha 06pa3oBHOM 1 MHGOPMATUBHOM IUIaHY IOACTIYY MeDy CBOjUM HapoAyMa HOLITOBabe
U yBaXKaBame KyATypHe ¥ IPMpPOJHe balTiHe Ha Kojy ce KoHBeHIMja ogHOCH 1 MHpOpMuUIIY
jaBHOCT O OIIAaCHOCTHMMA KOje IpeTe TOj OALITMHM 1 O Mpey3eTUM MepaMa y IpUMeHN
Konsennuje (wian 27. Konsennuje). OBo 3aIpaBo He IIpefiCTaB/ba yBaXkaBambe I U3JIAXKeme ¥
cycpeT moTpe6u U MOLITOBakbe IIpaBa MojefjHALIA, TPYIIA U 3ajefHNIA HAa aKTUBAH aHTa)XKMaH
Ha 3alITUTH KyITypHOT Hacleha mpema koMe nMajy oprosapajyhm cybjekTuBHM OFHOC, Beh
HOIy/Iapu3alnjy KyJITYPHOT 1 IpUpofHOTr Hacneha pagu merose edukacHuje salTuTe I
pasBujame cBecT! Kof rpahaHa o 3Hauajy Ky/1TypHOT U IpupofHor Haceha oy cBeTcKor 3Havaja
U BUXOBO MOfICTHUIIabe fa To Hacnehe momTyjy. Mebytum, y aktuma ycsojerum 2007. 1 2008.
rofyHe y Be3u npuMeHe KoHBeHIMje O 3alITUTH CBETCKe KYJATYPHe M HPUPOJHE OalITIHE
npenBuba ce 1o MpBM NMyT aKTMBAH aHTKMaH 3aMHTEPECOBAHNUX 3ajefHNIIA Y 3aIITUTU OHUX
e/leMeHaTa CBETCKOT KYJITYPHOT M HIPUPORHOT Hacleha Koje oHe JOXMB/baBajy Kao CBOje
U KeJle J1a yYeCTBYjY y BeroBOM O4YyBamy U NpeHollehy Ha Oyayha nmokonema. Tako, Tok je
Komnrer 3a cBeTCKy 6auITHHY Ha CBOM 26. 3acefamy ofpxkanom 2002. roguHe y Byanmmenrtn
YCBOjIO 4eTHpM CTpaTellKa Ljuba 3a npuMeHy KonseHumje HasBaHa ,,qetupu 11 (,, four Cs) -
KpemubmnTeT, KOH3epBalLyja, M3rpajma Kamayrera u komyHukarja (Credibility, Conservation,
Capacity-building and Communication), Ha cBoM 31. 3acefamy ogpxxanoM y Kpajcruepeuy
(Christchurch) na HoBoMm 3emanay 2007. rofuHe, Ha mpeor ap>kase gomahnxa y Crparerike
LJbeBe Koje je Ha TOM 3aceflaby YCBOjIO HOAA0 U ,1eto It (,,fifth C*) - sajegunuia (Community).
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ITpo6oj 3axTeBa 3a ydeurheM sanHTepecOBAHNUX IPyINa U 3ajeJHNLA U BUXOBUX
HpUIIAJHMKA Y OroBapajyhuM akTMBHOCTIIMA Be3aHNUM 3a Ky/ITYpHO Hacnebe o kora je

JomaBame ,metor 11” y Crparelike u/beBe 3a NpuMeHy KoHBeHI[Mje O 3alITUTH CBETCKe
KYITypHe ¥ IPUPOJIHe OGaIITIHEe 00pasnoxkeHo je Ha cnefehu HaumH: ,,.. uaeHTUdUKAIIN]a,
yIpaB/bame U yCIIelIHO odyBambe Hacmeha Mopajy ce BpmnTy, rjie je To Moryhe, y3 3sHauajHO
YK/by4nBame JbYACKNX 3ajeffHILIA U TOMUpelbe CYKOObeHNMX NHTepeca, ITie je To HoTpebHo. To
He 61 Tpe6asio YMHNUTY IIPOTUB UHTEPECa, VN Y3 VICK/bYYMBaEbe V/IM MIPOMYIITakbe IOKaTHIX
sajeganua.’ (World Heritage Committee, Thirty first Session, 2007, Proposal for a ‘Fifth C to
be added to the Strategic Objectives, WHC-07/31.COM/13B, str. 2). Y 0BOM JOKYMEHTY I10jaM
»3ajenunie” je onpeben Ha crnenehn HaunH:
»3a moTpebe OBOT JOKYMEHTA, »3ajefHNIe” YK/BYUYjy CBe 00/INKe HeAP>KaBHIUX aKTepa.

V1 10 o HajMambyX rpyma rpabaHa, y 611710 koM 067Ky y koMe ce MaHudecTyjy. Mory ce KpeTaru of

HApPOJHIIX IPyTIAIyja Ka0 Ay TOXTOHNX, TPA/MIIMOHATHIX I/V/H TOKaTHUX Hapoia. OHu ce, nsmeby

OCTaJIOr, MOI'Y II0OjaBUTI Kao IPYLITBEHE TPYyIle, IIJIeMeHa, HeBIaIiHe OpraHusalyje, IpuBaTHa

npenyseha u/mmu nokanne Bnactu. Oxnpebyjyha kapakrepucTuka 3ajeHnIIa, y O0BOM CMUCITY, je

OHO LITO OHe T0ceAyjy. CBe OHe MMajy JMPEKTHY Besy, paheHy pe/leBaHTHUM MHTEPECHUMa, Ca

TOjefiM HaYHIM JIOKA/IMTETHMa 1 YeCTO Ce Pajy O Be3! Koja je Tpajala TOKOM BpeMeHa. TUInm4Ho

je [la Cy oBe 3ajefiHNLIe Y HEIOCPEHOj OMM3MHM THX oKanuTeTa. OBU HAPOLY /MM eHTUTETH

HY)KHO He 3aCTYIIajy HEIIOCPEJHO 3BaHITYHE P)KaBHE CTaBOBE 1 Moryhe je 3alpaBo f1a ce He ClIaxy

ca 3BaHMYHMM CTaBOBMMA.
OBaj npuctyn 6uBa uspaxen n 'y OnepaTuBHUM yIyTCTBUMA 3a IpuMeHy KoHBeHIuje o
cBetckoM Hacneby koja je Komurer 3a cBetcko Hacmebe ycBojuo y jarnyapy 2008. roguse, rue y
JieTy HaClIOB/beHOM ,,ITapTHepn y 3amtutu cBeTckor Hacmeha” usmely ocrasor croju:

»I1apTHepH y 3aLITUTU U 0YyBakby CBETCKe GallTHHEe MOTy OUTH OHY TIOje[IMHIM U ApyTe
3aMHTepecoBaHe CTpaHe, IOCEOHO JIOKa/NHe 3ajefHIIle, BIajiiiHe, HEB/IajHe VI [IPUBATHE
opraHmsalije 1 BIaCHUIM KOjJ MMajy MHTepec 1 ydeurhe y o4yBamy U YIIpaB/batby IMOBIHOM
cBercke Gaurrune.” (World Heritage Committee, Operational Guidelines for the Implementation of
the World Heritage Convention, WHC. 08/01, January 2008, maparpag 40.)

VI3 HaBeeHOT ce MO>Ke C IIPaBOM 3aK/bYYNTH Ja je CMIUCA0 HaBeJIeHNUX 3aXTeBa 3a MTo Behum
YK/byuemeM ,,3ajeHUIa” Y aKTUBHOCTHU yCMepeHe Ha peanmsannjy numbesa Konsennuje o
3aIITUTY CBETCKE KYITyPHe U IPUPOAHe OAIITIHe IIPEBACXOZHO TO MITO OHe MOTY OMTHO fa
IOIIPUHECY 3aLITUTU U OYyBamby OalITHHE O K0joj je peu. MehyTum, y mornaspy HacIoB/beHOM
»Pasmosn saurro cy sajenuuie 6urue” (,The Reasons Why Communities Matter®), HaBefeHI
TOKYMEHT y KOMe je IpeJ/IoKeHO yBoheme ,meror 11 Mehy Crparelike 1/beBe 3a MPUMEHY
KoHnBeHumje, HakoH nurara jegHe nsjase Koununpa Marype, npencenasajyher Komnrera 3a
cBeTcko Hacnehe (y ToM TpeHyTKy joun yBek Oyayher reHepanHor nupekTopa YHecka) ca 22.
cepuune Komurera ogpxane y Kjory 1998. rogune, koja ypaBo ropopu o sHauajy ydemrha
3ajemHNIIA 32 e()UKACHOCT 3aLITHUTE I OUyBamba CBeTCKe GamTuHe (Ta M3jaBa Imacu: ,bes
pasyMeBama U IOApIIKe IINpe jaBHOCTI, 0e3 MOIITOBama M CBaKOZHEBHE Opure TOKaTHUX
3ajeflHNLIA, KOje Cy UCTMHCKYU 9yBapu CBETCKe OalITHHe, HUjefjaH M3HOC CpefcTaBa WM BOjcKa
CTpy4ymaka Hehe 6UTH OBO/BHM 32 3aALITUTY IOKAUTETA.”), YKas3yje fa ce YK/byunBambeM
3ajelHMIA y aKTMBHOCTY NTpuMeHe KoHBeHIMje 3a/10BO/baBajy M HEKY APYTH JPYLITBEHN 3aXTEBH,
YK/BY4yjyhn 1 3axTeBe IOLITOBama JbYACKUX IIpaBa:

»MHOro0 je pasjora 360r Kojux 3ajefHIIe MOPajy OMTI jaCHO ITOBE3aHe Ca OYyBambeM
Hacreha. Hexn o oBux pasjora HUCY JMPEKTHO IIOBe3aHN ca odyBameM Hacnmeba, Beh ce mpe
OJJHOCe Ha pasyMeBarbe OHOTa ILITO Ce MOAPas3yMeBa IOf MIealoM /bY/CKIX [PaBa, COLMjaTHOT
pasBoja u/mnu 0OCHOBHMX ujeana rpabancTsa. ... (H)eonxoaHo je HAIOMEHYTH 1a BaKHOCT
yuemrha 3ajeqHuIe HIje OrpaHNYeHa Ha pasjore ouysama. (World Heritage Committee, Thirty
first Session, 2007, Proposal for a ‘Fifth C’ to be added to the Strategic Objectives, WHC-07/31.
COM/13B, ctp. 3.)
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JIOLLIIO Y YHUBep3aMHUM MehyHapomHuM JOKyMeHTIMa 13 00/IacTI O4yBatba KY/ITyPHOT
HaceDa, IIpe cBera OHNX yCBOjeHMX y OKBMUPY YHecKa, npaheH je u ofrosapajyhum mpo-
60jeM y OKBMPY periOHaIHUX JOKyMeHaTa 13 ucte obnactu,'® mehy xojuma je op moce6-
Hor 3Hadaja OxBypHa KoHBeHLuja CaBera EBpoIe 0 BpeHOCTH Ky/ITypHOT Haceha 3a
APYLITBO, yCBOjeHa y mopTyranackom rpagy ®apo 2005. ropune, 4nju je HOTHUCHUK U
Penry6nuxa Cp6uja.’’

18

19

®apupa llaxuyg y HaBeeHOM M3BELITAjy HABOAYM MHCTPYMEHTE ¥ MHULMjATUBE Ca JPYTUX
KOHTMHEeHATa KOJI KOj/X je IOLIO KO TaKBOT po6oja — [ToBerba 3a abpyuky Ky/ITypHI IIPEIOPOT
u3 2006. rogyHe (Charter for African Cultural Renaissance, preamble), nHcrmpucana, o @apuan
[Maxup, AGprykoM MOBE/HOM O JbYACKMM IpaByUMa 1 IpaByuMa Hapopa u3 1989. ropuse (African
Charter on Human and Peoples’ Rights, art. 22.1.), lexnaparnja ASEAN-a o kynTypHOM Hacreby
u3 2000. roguae (ASEAN Declaration on Cultural Heritage, preamble), kao n1 Mopern 3akoHa
3a 3alITUTY TPAaAMIMOHATHOT 3Haa I KYATYPHUX U3pasa Koju je caunHno CekpeTapujaT
[Manmduuxor popyma (Pacific Forum, Model Law for the Protection of Traditional Knowledge
and Expressions of Culture, in particular arts. 7 and 14.) — Shaheed, ctp. 10-11

Council of Europe Framework Convention on the Value of Cultural Heritage for Society, Faro,
27.X 2005, 3akoH o norBphusamwy OxBupHe KoHBeHIuje CaBeta EBpore 0 BpegHOCTI KYII-
TypHOT Hac/eba 3a pyuTBo 06jasibeH je v ,Cnyx6eHoM rmacHuKy Perry6nuke Cpbuje — Meby-
HapopHM yrosopu’, 6p. 1 ox 21. maja 2010. ropuHe.

OBa KOHBEHINja, Kao aKT 113 KPyTra OHMX Koju ce 6aBe caMUM KyITypHMUM Hacrnehem, y
IpeaMOy/Ii AMPEKTHO IIPpaBy MOCT IIpeMa aKTMMa 13 cepe /by[ICKIX IIpaBa I, Ha IPBOM MeCTY,
IIpaBy Ha yderihe y KyITypHOM KMBOTY, MCTHM4YYhI [ja Cy Ap>KaBe IOTIMCHMIIE:

»CBecHe ITpaBa CBaKOT IIOjefiMHIIA fia Ce, ToITyjyhu mpaBa 1 crobope IPyrux, aHraxyje y
IIOI7IeNy Ky/ITyPHOT Hac/eha ImpeMa corcTBeHOM 1360py, Kao Bifia IIpaBa fia ce CI000HO YK/bYUM
Y KyITYPHU KMBOT YTBpheHOT YHMBep3aTHOM [IeK/IapaliijoM O JbYACKUM IpaBuMa YjeIubeHNX
Haryja (1948) u 3arapaHToBaHOr MebhyHapogHUM TAaKTOM O €KOHOMCKVM, JPYIITBEHUM U
Ky1TypHUM npaBuma (1966)”,

Te fia Cy:

»CBecHe moTpebe fia ce CBaKM II0jefiMHAL] YK/bYUH Y CTalHU Ipoliec AeduHucama u
yIpas/batba KyITypHuM Hacnehem.”

W y unany 1. HacnmoB/beHOM ,,1InbeBn KonBeHLuje”, y TaUKN a. CTOju:

»CTpaHe MOTINCHNIe OBe KOHBEHIIMje CarylacHe C Jia:

a. IpU3HAjy fia je IpaBO Ha KYITYpHO Hacnebe HeofBOjuUBO Off IpaBa Ha ydemhe y
Ky/ITYPHOM >KMBOTY, Kao LITO je yTBpheHo y YHMBep3aIHOj AeKIapaLyjit o /byCKIM IIpaBuMa’.

Y wnany 2. Konseniuje gedunucana cy, ,y CBpXy oBe KOHBeHIUje , IBa II0jMa: ,KyITYPHO
Hacnebe” u ,,3ajegHnia nosesana ca Hacehem”. Kynrypro Hacnebe je nedmHmcano kao:

»CKYII pecypca HacleheHux U3 mpoIIocTy, Koje byay AeHTUPNKYjY, He3aBICHO Off
B/IACHUIITBA HaJ| BUIMA, Kao OJpa3 I M3pa3 HelIPeKIMIHO eBOIynpajyhux BpefHOCTI, YBepeba,
3Hama 1 Tpaguija. OHO 0OyxBaTa CBe BIIOBE )KMBOTHE CPEMHE HaCTa/le MHTEPAKIIMjOM JOBeKa
1 IPOCTOPA TOKOM BpeMeHa.

KonBeHn1yja nedunnie mnojam ,,3ajeqHullie nopesaHe HacneheM” Tako IITO HABOAM Ja Ce
OHa ,,CACTOjH ... OF II0jeAMHALIa KOj) BpefHyjy onpebeHe acriekTe KynTypHor Hacmeba Koje sxerne
1, y OKBMPY jaBHOT [le/0Baba, OfpiKe 1 peHecy Ha Oyayhe reneparyje”.

Y unany 4. (,IIpaBa u o6aBe3e Koje ce OAHOCE Ha KYITypHO Hacnebe”) Tauka a. nsmeby
ocTaor je npensubeHo a

»CTPaHe IOTINCHIIIE IPYU3HAjY Ja: ... CBU, NIOje[IYIHAYHO VU KOJIEKTUBHO, MIMajy IIPaBo [ja
YXKUBajy J06po6uT KynTypHOr Hacneha u jonprHoce werosom 6orahemy”
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Haxon naBegenor usseruraja ®apupe llaxuy, y oksupy Casera 3a /byficka mpasa YH
HacTaB/beHa Cy 3a/1aTama y IpaBIly TpeTHparma IpaBa Ha MPUCTYI KYATypHOM Hacnehy
U IIpaBa Ha y>KuBame KyITypHor Haclneba kao pypckux mpasa. Tako je HacmegHMIIA
®apupe Maxuy Ha MecTy CreLiujaTHOT U3BECTHOLA 32 0OIACT Ky/ITYpHUX IpaBa, Kapuma
Benyn (Karima Bennoune),? y ceom V3Bemurrajy ox 3. dpebpyapa 2016. rogute, Koju ce
HPeBaCXOHO OJHOCKO Ha IUTalbe HACK/THOT YHUIITaBaka Ky/ITypHOr Haceba, oo je
Y OKBUP KYITYPHUX IIpaBa YBPCTWU/IA 1 ,,]IPABO MOjeMHALIA ¥ TPYTIA .... 1A Y)KMBAjy ¥ UMajy
HPUCTYII YMETHOCTH, 3HalbY, YK/by4yjyhu Hay4Ha 3Haba, M CBOM Ky/ITYyPHOM HacieDy, kao
¥ OHOM KOje IIpUIIajia APYTMMa’ Kao U BMXO0BO IIPABO ,,/ia YIeCTBY]Y y TyMaderby, pa3pasiy
U pa3Bojy KynTypHor Hacneba u y pedopmymncay cBojux KynTyphux ugenrurera’ (HRC,
Bennoune, 2016, paragraph 9)*, xoucrarosana cienehe:

Konauno, y wrany 12. (,JocrynHoct kynrypsaor Hacneha u gemoxparcko yuemhe”),
npensubeo je crenehe:
»CTpaHe IOTIICHULIE ce 06aBesyjy Aa he:
a. IIOZICTULIATY CBAKOTa [a YYECTBYje ¥
- mpouecy ugeHTuduUKanuje, IpoydaBamba, TyMadeba, 3alTUTe, O4yBamba I
IpefcTaB/baiba KyITypHOT Haceha;

6. yseTu y 063up BpeHOCT KOjy CBaKa 3ajejHMI|a ToBe3aHa Hacmehem mpupaje
KynTypHoM HacreDy ca kojum ce moucrosehyje;
»

Mosxe ce saxpyuntu fa je OkBupHa KoHBeHIja CaBeTa EBpore 0 BpeZHOCTU KYITYp-
Hor Hacleba 3a ApyIITBO OTHUINIA KOPAK fa/ke Y OMHOCY Ha CBe IPETXOLHO HaBefjeHe
MebyHaponHonpaBHe akTe y ofpehuBamy mpaBa Ha IIPUCTYII U Y)KMBatbe KyITYPHOT Hacleha
Kao JbY/CKOT IIpaBa U TO Ha IPBOM MeCTY TMMe IITO je HallpaBWIa CIIOHY usMeby mpaBa Ha
yuenurhe y KyITypHOM >KMBOTY 3aTapaHTOBAHOT Y K/byIHIM MehyHapogHUM [OKYMeHTIMa U3
067acTy /bYACKMX IIpaBa U IMpaBa Ha KyITypHO Hacmebe (ykpydyjyhu mpaBo cBakor mojenHIa
fla ce aHTaXKyje y IIOIZIeNy KyATYpHOT Hacleha mpema comcTBeHOM 1360py, OFHOCHO fa ce
YK/BYUM y CTAIHU IIpoliec HeduHIUCaba 1 yIpaB/baba KYITYpHIM HacleheM), OfpeauBIIn 0BO
Ipyro Kao cermeHT mpBor. OcuM Tora, OKBIpPHA KOHBEHIIMja je Be3y /bYACKMX 3ajeHIIa ca
ozmpehennm kyaTypunM Hacnehem npennsupana ysobemwem 1 ogpebusarmeM mojMa ,3ajenHuIe
noBesaHe HaceheM” 11 MCTaK/Ia 3Haaj 11 OTPeOy BpefHOBalba BPEIHOCTH KOje CBAaKa 3ajeHIULIA
noBesaHa HacreheM mpupaje Hacnehy ca kojum ce moncrosehyje. Konauno, OkBrpHa KOHBeHI[Mja
Iperysupa ITa cBe 06yxBaTa IIpaBo Ha KYITYPHO Haclehe kao cacTaBHU fleo IpaBa ydeurhe y
KY/ITYPHOM XVMBOTY KOHCTaTyjyhu fia je mpaBo cBakora fia y4ecTByje y Ipolecy uneHTudukanyje,
IIpOy4YaBama, TYMauelba, 3allTHUTe, OUyBaba I IIPeCTaB/baba KyITypHOr Hacneha.
20" @apupa [laxup je 6ura HesaBucHu ekcrept sa o6nmact Kynryphux npasa (Independent Expert in
the field of cultural rights) o 2009. go 2012. roguHe, fa 6u, Ha OCHOBY OfroBapajyhe pesonyruuje
CaBerTa 3a /by/cKa IIpaBa, OuIa uMeHoBaHa 3a CIiel[ijaIHOT M3BeCTHOLA 3a 06/1aCT KY/ITYPHUX
npasa (Special Rapporteur in the field of cultural rights) sa mepuox of 2012. go 2015. roguse,

HAKOH 4Yera jy je Ha TOM I1107105kajy Hacnenmna Kapuma benyn.

21 »Ha OCHOBY pajia lbb€HOT IIPpEeTXOJHMKa, Cl'IeLU/Ija]'IHI/I n3BeCTUIAI, CXBaTa KyJITypHa IIpaBa

Kao0 3aIUTUTY, OCEOHO: (a) /bYACKe KPEaTUBHOCTH Y CBOj BeHOj Pa3HOMMKOCTI I YC/IOBA 32 BbeHO
OCTBapuBatbe, PasBoj U JOCTYIHOCT; (6) croboze nsbopa, M3pakaBara 11 pasBoja NAEHTUTETA, LITO
yK/by4yje mpaBo Ha usbop na ce He 6yme feo oppeheHnx sajeqHuIa, Kao 1 IPaBo Ha IPOMEHY
MILUbEHA WM HANYIITabe 3ajeAHIIE, Kao U Ha y4eurhe, Ha jeffHAKOj OCHOBHU, Y IIPOLIECY HEHOT
oznpebusama; (I1) npaBa mojef1HalLa U TPYIIA a YUYECTBY)jY — UIN He YIECTBY]y — Y KYITYPHOM
JKUBOTY 110 CBOM 1360y 1 [ia IPUMeEbYjy CONICTBEHE KYITYpHE obpaciie; (1) HBUXOBOT IpaBa Ha
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»CIIelVja/Hy U3BeCTU/IAL] Ce CIaXKe Ca CBOjOM IIPETXOHUIIOM [ia je IIpaBo Ha Ipu-
CTYI 1 yXUBame Kyn1TypHor Hacneha neo mehyHapopHor mpasa o /byICcKUM IpaBuMa.
Kynrypuo Hacrebe moBesaHo je ca JbYICKMM JOCTOjaHCTBOM U upenturerom” (HRC,
Bennoune, 2016, paragraph 89).

Oxo ocam Mecer KacHuje, 30. centem6pa 2016. roguHe, Caser 3a /byficka mpaBa YH
je yCBOjUO pe3oyLujy HaclOBIbeHY ,, KynTypHa mpasa u samTnTa KynTypHor Hacineha”? y
oBoM tokyMeHTy CaBeT 3a JbyfiCKa IIpaBa, IIOLITO je y IpeaMOy/IM yKa3ao Ha pU3MKe Koje
CTBapajy Kpllleke 1IN 3/10ynoTpebda mpasa Ha ydenrhe y KyITypHOM >KUBOTY, YK/by4yjyhn
U IIPaBO Ha IPUCTYII KyITYpHOM Hacnely u Ha yxuBame KynrypHor Hacneba,” y wiany 1,
[laKJIe Ha TPBOM MeCTY IO pefocIiefly IPMOPHUTETA »,TI031Ba CBE Ap>KaBe fia TOIITY]y, Ipo-
MOBMIIY ¥ HITUTE IIPaBO CBUX JIa YIECTBYjY Y KYJITYPHOM >KMBOTY, yK/by4yjyhu moryh-
HOCT TIIPUCTYIIa M Y>KUBawa y KyITypHOM Hacnehy”. VIIeHTUTUYHO yHo30peme 1 03UB
IpXKaBaMa Cy cafip)KaHM y mpeaMOyu 1 WwiaHy 1. HoBe (IIOHOBIbeHe) pesonyruje CaBeTa
3a Jpyfcka npasa YH nop uctuM HacnosoM (,KynTypHa mpaBa 1 3aliTuTa KyI1TypHOT
Hacneha”) ycsojeHom 22. mapra 2018. roguHe.

III - VigenTUTET M OCTOjaHCTBO KAO OCHOB 33 TPETUPAIHE
IpaBa Ha IPUCTYII KyITypHOM Hacnehy u Ha yxmBame
Ky/ITypHOT Haceba Kao JpyficKor mpaBa

Maxko ce pamy 0 UTamy Koje je HpeaMeT Pa3INIuTUX CXBaTamba, CTaBOBA I TEO-
puja, Morym 6ycMo pehu fia je, ma 61 Heko IpaBo OMJIO TPETHPAHO Ko IPaBO, HEOIIXOTHO
U JOBOJ/bHO JIa HOCUOLM B/IaCTU Yy HEKO] Jp>KaBU UIM Ha HUBOY HEKE Jpyre ApPYLITBEHO
TONIUTIYKE CTPYKTYPe, TIpe CBera HOCHOIIM 3aKOHOJ[ABHE BIIACTH, TIOCEMTYjy BOJBY fla TAKBO
IIpaBO [IOCTOj! y IPAaBHOM CYICTEMY KOjyI OHU CTBapajy u uujy npumeHy obesbebyjy. Ca
JbYICKMM IIpaBUMa CTBAapy CTOje Apyraduje:

»IIpema BehHy Hay4YHVKa Y 0BOj OO/IACTH, JbYfICKA TIPaBa Cy IPBEHCTBEHO MOPa/IHA
IIpaBa BYCOKOT IIPMOPUTETA KOja Cy YHUBEP3a/THO BPeHA, He3aBJICHO Of IIPAaBHOT IIpM3Ha-
Bama Off CTpaHe ofpeheHNX HAIMOHATHUX p>KaBa 1 off ofpeheHnx BpeMeHa 1 MecTa.
Caa jpyzcka 61ha objapeHa cy oBUM IIpaBMMa jeTHOCTaBHO 3axBa/byjyhu cBojoj mpumas-
HOCTH JBYZICKOj BPCTH. Y TOM IOITIENY, /bY/CKa IIpaBa ce OOMYHO BUfie Kao ypoheHa, Herpo-
Mem1Ba 1 HeoTyhusa. [Topep Tora, cMaTpajy ce MUHMMATHUM CTaHAAPANMA HEOIIXOFHUM

MHTepaKIUjy ¥ pa3MeHy, 6e3 063upa Ha IPUNIAfHOCT IPYNN 1 TpaHMIle; (e) BUXOBOT IIpaBa ja
YXKUBajy U MMajy IPUCTYI YMETHOCTH, 3HaIbY, YK/bydyjyhy HayyHa 3Hama, 1 CBOM KyITYPHOM
Hacneby, kao 1 OHOM Koje mpumazia Apyruma; 1 (e) BUXOBOT IpaBa Ja YYeCTBYjy ¥ TyMauemny,
paspaju 1 pasBojy KynTypHor Hacieha 1 y pedopMynucarmy CBOjUX KyITYPHUX UAEHTUTETA.

22 United Nations Human Rights Council Resolution 33/20 on cultural rights and the protection of

cultural heritage, A/HRC/RES/33/20, 30th September 2016.

»CaBeT 3a /byJicKa IIpaBa ... IpusHajyhu gasbe fa Kpurewe uau 3710ynorpebda npasa CBUX Ja
Y4eCTBYjy ¥ KyITyPHOM 5KMBOTY, YK/by4dyjyhu MoryhHoCT mpuctyna KynTypHoM Hacney u yxuBarbsa
Y 1eMY, MOXKe YTPO3UTHU CTAOMITHOCT, COLMjanHy KOXe31jy ¥ KYATYPHY MAEHTUTET 1 IPeACTaB/ba
orexxaBajyhu daxrop y cyko6y 1 I1aBHY HpeIpeKy A1jaiory, MIUPY 1 IOMUpPerY

23

24 United Nations Human Rights Council Resolution 37/30 on cultural rights and the protection of

cultural heritage, A/HRC/RES/37/17, 22nd March 2018.
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3a 3aLUTUTY HAjBUTATHUjUX U HajIPArolleHMjIX NHTepeca U BPeAHOCTH /bYACcKuX 61ha
- Ha [IpUMep, BUXO0Be CI060Jie, CUTYPHOCTH, jeAHAKOCTH, OIUTHYKe AP TULUIALAje 1
colujaiHe CUTYPHOCTH, [ja HabpojuMo camo Heke. UnHu ce fia je 0BO KpaTKo Bubere /byp-
ckux npasa HeymutHo. (Gordon, 2015, str. 114-115)

[Tpu 0BaKBOM CTakby CTBApH, a 61 HEKO [IPABO GMIIO TPETUPAHO KAO jefHO Off /bY/-
CKMX [IpaBa, KaKo Ha Mel)yHapoIZHOM TaKo 1 Ha HALMOHATHIM HUBOVMA,> HEOIIXOHO je
Jia TIOCTOj! BPEJHOCHA IIOJIOra 32 TO, Tj. [ja Ce TVM IIPABOM IUTHUTH, & HeTOBUM KPIIEHeM
nospelyje Heka Off OCHOBHMX BPEIHOCTH II0OBE3AHNX €A IIOJI0YKAjeM U TPETMAaHOM I10jefy-
Hal[a 11, EBEHTYA/IHO, Ka/ja Ce Pajii O KOJIEKTUBHUM [IPABYIMA, PYIUTBEHNX TPYIIa U 3ajefi-
Hua (MonyT MalbMHCKUX IPYIa, ZJOMOPOLadYKMX Hapopa uty.). OBa moTpeba 3a ycra-
HOBJBbEHEM OIIPAB/IAIba je YTONMKO Behia YKOMMKO Ce pajii O YK/by4rBatby HOBUX [IpaBa y
KPYT IPU3HATUX ¥ 3aITHheHNX JbYACKMX [IpaBa.

Bupenu cMo Hampen 1a 13 HaBeJeHX JOKYMEeHATa 113 00/1acTI JbYCKUX [IPaBa JIOHO-
IIEHVX HAKOH [IPyror cBeTCKOr para I 3 HOBMjUX HOKyMeHaTa U3 00/1acTy 3aIuTTe KyII-
TypHOr Hacmeha npousuIasu fa IpaBo Ha IPUCTYII KY/ITYPHOM Hacaeby u Ha y)XnBarbe
Ky/ITypHOT Hacneha Tpeba ja mpunaja KOpIycy 3arapaHTOBaHUX U 3alITHHEeHNX JbYACKIX
[paBa, ¥ TO KaTeropuju KyJATypHUX Ipasa. [locTaBsba ce IMUTambe Koje Cy TO BPEFHOCTH
KOje IpeJCTaB/bajy OCHOB Jla ce IPaBO Ha IPUCTYII KY/ITYPHOM Haciehy u Ha y)xuBarbe
KY/ITYPHOT Hacjeha cMaTpa JbyCKIM HpaBoM?

Hamr (1 He camo Haun)* OfroBOp je: YOBEKOB MAEHTUTET U JBYACKO JOCTOJAHCTBO.
A xako ucrnde ViBou [loHzepc, ,,KYAITYPHU UJEHTUTET Ce CMaTpa [eI0M JbYCKOT 10~
crojancta.” (Donders, 2020, str. 387)

[To ®apupy Llaxup, HYACKO JOCTOJAHCTBO U UAEHTUTET JIeXKe Y OCHOBU KYITYP-
HIX [IPaBa YOIILITe, a IIPABO Ha IIPUCTYII KyITYPHOM Hacyel)y 1 Ha y>XuBarbe Ky/ITypHOT
Hacreha criaga y Ty Kareropujy npasa:

»Y MHOTHMM acIleKTMMa, KyJITypPHa IIpaBa Cy K/by4Ha 3a IPU3HABAbE U [IOMITOBAE
JbYJICKOT JJOCTOjaHCTBa, jep IITUTE Pa3Boj M M3paykaBarbe pasIMINTIX BU3Mja CBETA — T0je-
AVHAYHUX ¥ KOTIEKTUBHUX — 11 00yXBaTajy BasKHe c11060fie OBe3aHe ca MNTAbIMA U/IeH-
turera” (HRC, Shaheed, 2010, paragraph 3).

25 V3meby Ta gBa HMBOA IOCTOjU KOpPEaLyja Kaji Cy OCHOBHA Jby/ICKa [IpaBa y IUTAIbY, Tj. KaTaIo31
THUX IIpaBa IpU3HATHUX U 3amTuheHnx Ha MehyHapogHOM HMBOY M OHMX KOja Cy IpM3HATa U
samTuheHa Ha HallMOHATHOM HUBOY Y AeMOKPATCKUM APYLITBMMA Moxe ce pehnu ma ce 'y
HOTIYHOCTH MOK/IAMajy.

26 Hasesr cmo Beh fia je feBacranyja Gpare Xunpoernekrpate ,Mopasuua” y ViBamwunu Ko rpabana

TOT MeCTa CTBOPIJIA YTUCAK /A je M3BPIIEH aTaK Ha HJIXOB UJICHTUTET U JOCTOjaHCTBO. Takobe

cMo Beh HaBenu fa je TakaB CTaB, OGHOCHO IIOBE3aHO TpeTypame (KYITYPHOT) UIeHTUTETA,

JbYZICKOT JOCTOjaHCTBA 1 JbYACKNX IIpaBa Kaja ce TOBOPM O KYITYPHOM Haclehy (1 meroBom

HaMepHOM YHUIITaBamby) CafpKaH y Tope LUTUPaHOj pedeHNIN U3 YHeckoBe [lekmapaiuje o

HaMepHOM YHMUINTaBawy Kyl1TypHor Hacmeha 3 2003. roguue. HaBenu cMo 1 KOHCTaTaLujy

Kapume BenyH (13HeTy Kao HeKy BPCTY OIpaBiara CTaBa fia IPaBO Ha IPUCTYI Ky/ITYPHOM

Hacrehy 1 Ha y>KuBame KyITypHor Hacebha mpezncras/pa feo MehyHaponHor mmpasa o JbyACKUM

IpaBMMa), a Ta je KOHCTaTanuja npeyserta op Papupe llaxun, koja roacu: ,Kynrypro Hacnebe

[IOBE3aHO je ca jbyAcKuM focrojanctoM u ugeHtutetroM.” (HRC, Shaheed, 2011, paragraph 2)
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Kapa je ped o upeHTHUTeTY, IpELU3HIje TNYHOM ULEHTUTETY, OH ce y MehyHnapon-
HOM IIPaBY /bYACKIX IIpaBa [0jaB/byje Kao samrruhieHa BpeHOCT caMa Mo cebu y WIaHy
8. KouBeHnnuje o npasuma pereta (1989), kojum ce ap>xaBe NOTHNCHUILE 00aBe3yjy Ha
TIIOIITOBabe IIPaBa JeTeTa Ha O49yBalbe UIAEHTUTETA, a TO IIPaBo, 10 IPUPOAY CTBAPy, NaKO
HEIPOK/IaMOBaHO, ¥IMa 11 OFPacTao YoBeK.”

C npyre cTpaHe, jacHO je Ia UIEHTUTET KA0 BPEFHOCT (1Ipe cBera y CBOM Cy0jeKTu-
BHOM BIJY, KOji1 MofipasymeBa BracTutu ocehaj u Bubere Hekor mija KOjuM upieHTHTe-
TCKUM KPYTOBMMA IIPUIIAJIA, /11 U Y 00jeKTMBHOM BUAY, KOju OApasyMeBa Kako Behnua
APYTYX TO BUAM) U IIOTpeda IberoBOr 04yBama, IPefCTaB/ba jeflaH Ol OCHOBA Ha KOjuMa
ce 6asupa HM3 Y MehyHapogHOM IIpaBy M HAIMOHATHUM IIPAaBHMM CHCTEMMMA 3arapaH-
TOBAHMUX JbY/ICKMX TIpaBa. Y TakBa IpaBa CIIafiajy HIpP. C10O0/Ia BEPONCIIOBECTH, IIPABO
Ha ITOLITOBakbe IIPUBATHOT 11 OPOANYHOT KMUBOTA, OO0/ M3paXkaBamwa, c1oboa yapy-
JKUBalba, IPABO Ha CK/Iallame Opaka, IpaBo Ha 0Opas3oBarbe, 3a0paHa JUCKpPUMMHALILje
ntpn. Heka off 3arapaHTOBaHUX IIpaBa, C [pyre CTpaHe, (IIOIYT pelyMOo IIpaBa Ha IpaBy-
YaH IOCTYIIaK WM KaXKibaBarba CaMO Ha OCHOBY 3aKOHA UTH.) HACY IIOBe3aHa ca UIeHTH-
TeToM. [lomroBame UIeHTUTETA KAO BPEJHOCTH, I TO OHOT BIJIA UAECHTUTETA KOjU Ha3M-
BaMO KyITYPHUM UIEHTUTETOM, jeflaH je Off OCHOBA I 3a IIOLITOBambe KY/ITypHUX IIPaBa,
yxpydyjyhn u mpaBo Ha yuernhe y KyITypHOM >KMBOTY 3arapaHTOBAHO HAIpef HaBefe-
HUM aKTuMa. A Kao mTo cMo Beh HaBenu, IpaBo HA MPUCTYI KYATYpHOM Haciaeby n Ha
yKuBame Ky/ITypHOr Hacleba je elleMeHT ITpaBa Ha ydenrhe y KyJITypHOM >KMBOTY.

ITpema ViBou [onpepc, ynpaso je cybjeKTHBHA JUMeH3Mja KyITYpHOT Hacneha u
IbErOBa Be3a Ca KYNTYPHUM UIEHTUTETOM OCHOB ¥ OIIPaBJambe 3a HeroBy yKYIHY IIpa-
BHY 3allITUTY, a TIOf] IbY TOTIA/Ia U IpaBHA 3aIITUTa 6a3MpaHa Ha JbYACKMM IpaByMa:

27 Ynau 8. KoHBeHIHje 0 IpaBUMa A€TeTa I71acH:

naH 8.

1. CrpaHe yroBopHuiie ce 06aBe3yjy Aa HOIITYjy IpaBo feTeTa Ha OYyBame
UJeHTUTETa, YK/bYdyjyhn Ip)KaB/baHCTBO, MIMe VI IIOPOAMNYHE OFHOCE Y CKIAAy ca 3aKOHOM,
6e3 He3aKOHITOT Melllama.

2.V cryyajeBuMa Kaja je ieTe He3aKOHUTO JIMIICHO HEKUX WM CBUX e/leMeHaTa
CBOT VIGHTUTETA, CTPaHe yroBopHulie he o6e36enutu ogrosapajyhy nomoh u samury kako
6u My 1mTo IIpe 610 Bpahen ngenTuretT.

OBuUM YIaHOM je 3arapaHTOBAaHO U 3amTrhieHo IPaBo, 1 TO IIPABO [leTETa, HA OYyBarbe U/eH-
TUTETa, IPM YeMy cajip>kaj M 00yXBaT ImojMa MJieHTUTeTa Hije oapehen u mpernusupan, a
npyMepa pajy HaBeleHN e/IeMeHTH UAeHTUTeTa (Ip>KaB/baHCTBO, IME U OPOAMYHI OFHOCH)
eBIJIEHTHO Cy M3a6paHy Kao efleMeHTH KOJf KOjUX je He3aKOHITO Melllarbe Kajia Cy lelia y IUTamby
Hajuemhe. MebyTum, jacHo je fa je o6yxBar mojMa ugenTuTeTa 3HaTHO mupy. Kako ce, mpema
wrany 1. Konsennyuje, 3a morpebe TOr JOKYMeHTa [ETETOM CMaTpa ~CBAKO /bYACKO 6uhe koje
HIje HaBPIIM/IO OCAMHAECT FOfIMHA KMBOTA, YKOIMKO Ce, T10 3aKOHY KOj! Ce IpUMerbyje Ha fieTe,
IIYHONIETCTBO He cTide paHuje’; KoHBeHnuja o mpaByMa fieTeTa rapaHTyje MOMITOBAkbe IIpaBa
Ha OYyBame MAEeHTUTeTa INIMMa KOja HIUCY JOCTHUITA HaBeleHN y3pacT. Mehytuwm, 6mmo 6u
6ecMmCIeHO 3aK/bYYMTH [ja caMo 360T Tora IITO He IOCTOju MehyHapogHOIpaBHY OKYMEHT
Koju 6u Takole rapaHTOBAO IPAaBO Ha OYyBarbe MIEHTUTETA UIA KOja BUIIIE HIUCY Jiella, 0coba
KOja je HaIlyHI/Ta OCaMHAeCT rofiiHa (I1a Yak 1 Marbe, aKo je IOCTala IyHOJIeTHA 110 TIPaBy CBOje
Ip)KaBe) M IpecTasa fja 6yye iete y CKmamy ca KOHBeHIjoM o mpaBuMa fieTeTa IpecTaje /ja uMa
[PaBO Ha OYyBakbe NCHTUTeTA. A/ OCTaje IMUTakbe yTeBa M MeXaH3aMa 3a 3allITUTY TAKBOT,
y MehyHapogHIM JOKyMeHTIMa HelPOK/TaAMOBAHOT U He3arapaHTOBAHOT IIPaBa.
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»Ba)KHa KapaKTepUCTUKa KOHIIeIITa Ky1TypHor Hacneba je merosa Besa ca Hapo-
[uMa, 3ajefHUIIaMa I KYITYpHUM nfeHTnTeT!Ma. Kynrypro Hacmebe He camo fa mma
00jeKTUBHY ANMEH3M)Y, Beh je moce6HO BaXKHO 300T meroBe CyOjeKTUBHE AUMEHSMjeE, Y
CMUCTTY KaKO I'a IIOjeTHIV U 3ajeIHMILIE NOKMB/baBajy Kao ITOBE3AHO Ca HUXOBUM KY/ITYp-
HVIM VAEHTUTETOM 1 ocehajeM IpUITagHOCTY 3ajeHULIN. YIIPAaBO CYIITHHCKA Besa uMeby
Ky/ITYPHOT Haceha 1 KynTypHOr MAEHTHUTETa [I0jefMHaLa, TPYIIa ¥ YOBEYaHCTBA OIIpa-
BJlaBa HAL[MOHAIHY 1 MehyHapopHy s3amTuTy u oyyBamwe KyarypHor Hacrteha.” (Donders,
2020, str. 79-380)

Juna IllenToH HaBOAY 1A je MIEHTUTET OCHOB 3 IIOCTOjarbe /bYACKMX ITpaBa YOIIIITe,
U MCTMYe, o3uBajyhu ce 1 Ha ipyre ayTope, fia je TO MoceOHO M3PaskeHO KOJ, KyNTyp-
HUX IIpaBa:

»KOHIIENT /byICKMUX IpaBa HEPACKMUAMBO je TOBe3aH Ca UJEHTUTETOM: CMaTpa ce a
CBM IIOjefMHIIN UMajy IIpaBa yIpaBo 360r CBOT MHXEPEHTHOT U jeJHAKOT MIEHTHUTETa Kao
/pyfckux 6uha.

... (C)Be cy ocobe BpXYHCKU 3aMHTEpEeCOBAHE 32 CBOj TMYHY UJCHTUTET M ... IPaBO
Ha KYJITYypYy IIOTHYe U3 OBOT MHTEpeca, jep je CBaKky IOjefjuHALl IPOU3BOJ, Kyn1Type.”
(Shelton, 2016, str. 1, 4)

Kako ugenrurer Moxxe fa Oyzie IMIYHU U KOIEKTUBHM (TPYIIHN), IIPU YeMY je KOJ, KyJI-
TYPHOT MIGHTUTETa Ta KOJIEKTUBHA IPUPOJia IIPUCYTHMja HETO y ApYruM cepama (jep cy
KY/ITypHe 0COOeHOCTY Hajuelthe OHO IITO je 3ajefHIYKO I10jeVIHUM JbYACKUM Ipylama
U 3ajeHNUIIaMa U IITO MX pas/MKyje U pasfBaja off SPYIUX IPyIIa M 3ajefHMLA), OHZIA je U
KOJ, JbY/ICKMX IIPaBa y YMjOj OCHOBM JIEXKU U UJIEHTUTET KaO BPEJHOCT, MOPeN MHAUBU/LY-
QJIHOT KapaKTepa Kao JOMMHAHTHOT y CBAaKOM C/Iy4ajy (Kajia ce Kao TUTY/Iap IojaBbyje
IIOjeMHALl), BUIIIE HEro KOJj APYTUX KaTeropyuja Ipasa IPUCyTaH M KOJTEKTUBHM Kapak-
Tep (Kajia ce Kao TUTY/Iap I0jaB/byje Ipyna uim 3ajennuna). Kaxo je kynrypHo Hacnehe
Hajuenthe pesyaTaT KOJIEKTVBHOT aHT)KMaHa paHMjUX reHepalyja, Koju je OCTaB/beH Kac-
HVjUIM reHepalyjaMa Koje Ia JO>KUB/baBajy Kao CBOj M XKeJle Ia Ta cadyBajy 3a 6yayhe rexe-
panuje,’ Ko IpaBa Ha IIPUCTYI KYITYpHOM Haclehy 1 Ha y>kuBame KyITypHOT Hacreba je
BeoMa IIPYICYTHA U Ta KOJIEKTUBHA KOMIIOHEHTA, TaKO Jja ce MOXKe pehn fa TuTynapu Tux
IIpaBa MOry 6MTY Kako ofipeheHe pyIuTBeHe IPyIIe U 3ajefHMLIE ca 3ajeSHUYKIM KYITYp-
HUM ofipebereM, TaKko 1 I0jeqHIY, IPUMTAJHIIN TUX 3ajeqHua.”” Ay HeKa KylITypHa

28 Busnjam Jloran KoHCTatyje: ,Hacnebe je pesynrar mpoueca cenexuuje; BpenHoctu Hacnebha cy
IpUIICaHe, a He nuxepentHe. (Logan, 2012, str. 6)

29V moreny MHAVBIIYa/IHE WIN KOJIEKTUBHE IIPUpPOJe IIPaBa Be3aHNX 32 KYNITypHo Hacebe, VBoH

Jonpepc HaBoaM: ,MoXe ce IIOCTaBUTY NUTAlbE 1A JIM Cy IpaBa Be3aHa 3a KyATypHO Hacnebe

WHJVBU/Ya/THA, KOJIEKTUBHA WIN ITPyIIHA TIpaBa. ViMajyhu y BUy mosagiHy 1 Of/IiKe KyaTypHOT

Hacneha kao akropa Msrpame KyITypPHOT MIEGHTUTETA 3ajeJHUIIA M HAIlMja, KOEKTUBHO

mpaBo ce unHM Hajopukaagaujum.” (Donders, 2020). A cM4HO Baku U 3a IpaBo Ha ydeuthe y

KY/ITYPHOM >KIBOTY, YIIPaBO 360T TOra LITO je KYATypa y OCHOBU KOMEKTUBHM (heHOMEH:
Mman 15 (1) (a) (MIIECKII, npum. B.M.P) roBopu o mpaBuma ‘CBUX Ha yYeCTBYjy Y
KY/ITYPHOM XXMBOTY, LITO 611 3HAYMIIO Aa je cyGjeKT oBOr IpaBa mnojesuHay. MehyTnm, yueurhe
Y KyITYpPHOM >XMBOTY Ma CHa)XHY KOJIEKTUBHY KOHOTauujy. Yuerrhe y KyITypHOM XUBOTY
O pasyMeBa IOCTOjatbe KY/ATYPHOT )XMBOTA [IOBE3AHOT ca KY/ITYPHOM 3ajefHUL[OM. [|pyrum
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mo6pa BeuKe BpeJHOCTH VIMajy YHMBEP3aIH! 3Hauaj, TAKO Ja Ce ca IhUMa MOTY MIeHTH!-
(b1KOBaTH CBI JbYIU Ha CBETY, OHOCHO Y/MTaBO YOBEYAHCTBO (Y IMTAHY je OHO LITO Ha3M-
BaMoO ,CBETCKUM KY/ITypHuM Hacnehem”).

Kapa je ped 0 JOCTOjaHCTBY, BeMy je y HajsHa4ajHMjuM MehyHapogHUM IIpaBHUM
aKTHMa YHUBEP3a/HOT KapaKTepa 13 00/IacTy JbY/ICKUX IIpaBa YCBOjeHMM HaKOH JIpyror
CBeTCKOT paTa IaTo BeoMa Ba)KHO, MOXKe ce pehi jeHO off LieHTpa/IHMX MecTa.

Taxo y npeam6ymm IToserbe YH nsmelyy ocranor croju:

»Mn Haponu YjennmeHnx Halyja n3pakaBaMo peleHOCT

ia TIOHOBO IIOTBPAVIMO BepPY y OCHOBHA IIPaBa YOBEKa, y JOCTOjaHCTBO U BPEIHOCT
JbYJICKe IMYHOCTH, Y PABHOIIPABHOCT JbYIM ¥ YKEHA M HallMja BEJIMKUX U MANKX,
»

Ay YHuBep3a/HOj IeKapaliji o JbyACKMM IIpaBMMa YOBeKa, IIOIITO je y peaM-
6y KOHCTaTOBAHO Jia je ,,...[PM3HABabe YPOHEHOT JOCTOjaHCTBA 1 jeJHAKUX 1 HeoTyhu-
BUX IIpaBa CBMX WIAHOBA JbY/ICKe IOPOJNIIe TeMeb CT000e, TIpaBe U MUpa y cBeTy U
HAKOH II03VBalba Ha HaBefleHy KOHCTaTalujy 13 npeamobyie Iloserse YH, y mpBoj peue-
HUILIM y WIaHy 1. je peueHo:

»1man 1.
Csa mpyncka 6uha pabajy ce cmobonna 1 jegHaka y JOCTOjaHCTBY 1 IpaBuMma. ... >

HaBenena pedenniia 13 wiaHa 1. YHUBep3a/lHe fieK/Iapanyje je oceGHO BaXKHa jep
OHa ,,OYMIJIEAHO VIMA 32 IIWb Jla IIOCTaBY OCHOB 3a JieTa/bHMje ofpende Koje cnene” (Beitz,
2013, str. 266-267), 1 TO CBUX OfipenOy KojiiMa Cy IIPOK/IaMOBaHa IojeiHa JbyCKa IIpaBa,
6e3 063mpa Ha TO Ja M ce Y TMM offpefbamMa Ha/asy Mo3MBame Ha JbYICKO JOCTOjaHCTBO.

VcrpakuBarma aKTUBHOCTY Ha uspanu tekcra Ilosemme YH u YuuBepsanne fexna-
panuje o MpaBMMa 4OBeKa YKa3yjy Ha TO Jla y HIOYeTHUM Bep3ujaMa U jeJHOT U IPyTor
LOKyMEHTa Hje OM/IO IIOMeHa JOCTOjaHCTBa M Marbe-BIUIIIE je II03HATO KaKo je HOLIIO
IO Tora fia LUTKpaHe ofpende Koje caip>ke OBaj TepMUH Oy YHeTe y OBe JJOKYMEHTe
(Beitz, 2013, str. 265-268). Vnak, He IOCTOje TParoBy O TOMe KOjyi KOHKPETHO CMICAO0 CY
ayTOpy HaBeIeHNX OfpeROy IpuiaBasIi TOM IIOjMY, @ Y TEOPUjI IIOCTOje pasMInTa CXBa-
Tama O CMICITY, 3Ha4ajy U JOMETY I03MBamba Ha IOCTOjaHCTBO Y TUM ofjperi6ama (B. HIIp.
McCrudden, 2008; Beitz, 2013; Steinmann, 2016; Valentini, 2017), Koja Uy 1 JO TBpAmbe
A ,,JbYICKO JOCTOjaHCTBO He JIOfiaje TeOpUju JbYACKUX IIpaBa HuluTa ceM ¢pase” (Kateb,
2011. HaB. npema Beitz, 2013, str. 260.). C gpyre crpaHe, [lerep JlojupexT KoHCTaTyje a
je ,OCHOBHM IIPMHIIUII Ha KOjeM ce Tpajii 3/latbe JbY/ICKMX TIPaBa ... jeFHAKO JJOCTOjaHCTBO
cBux Jpypckux 6uha” (Leuprecht, 2006, str. 552). Kapga ce uMajy y Bupy pasnnunra cxsa-
Tama U pasJM4nuTe TBP/ibe, YMHY HaM Cce BeoMa VICIIpaBHOM KoHcTaTauuja Kpucrodepa

pednma, IpaBo Ha ydenrhe y KyITypHOM KMBOTY MOXKe Ce Y)KMBATH CaMO Y KOHTEKCTY KyITyPHOT
KoekTnBuTeTa. KOMIUTET 32 €KOHOMCKA, COLMjaTHA 11 KY/ITyPHA ITpaBa Takohe CHaKHO IIPOMOBHIITe
KOJIeKTMBHY IMMEH3Ujy IIpaBa Ha y4elnhe y KyarypaoM xxusoty (Donders, 2020, str. 400).

30 YHusepsasHa gexnapanyja 1 y WiaHy 22. IpoK/iaMyje IpaBo CBAKOra ,Ha CoUyjanHy 6e3beHocT
1 IIPABO Jla OCTBApyje NPUBPEHA, APYIITBEHA M KY/ITYPHa IIpaBa HEOIXO/HA 32 CBOje JOCTOjaH-
CTBO 1 3a C/I0OOfIaH Pas3Boj CBOje TMYHOCTI; 0K je y WiaHy 23. cTaB 3. IPOK/IaMOBAHO IIPaBO Ha
IIpaBIYHY HAKHA/Y 3a paji Koja 0be3bebyje ,,ersucTeHInjy Koja OfroBapa JbyfCKOM JJOCTOjaHCTBY .
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Mex KpajieHa j1a 10CTOjaHCTBO Kao I10jaM ,HOCH OTPOMHY KOJIMYMHY CafipKaja, alu pas-
JIMYNTOT cafpikaja 3a pasmrunte byne” (McCrudden, 2008, str. 678).

Y cuTyanumju Kagj ce HAyYHMIM CIIOPe OKO TOTa KaKBO 3HaYerbe Tpeba Ja MMa I1ojam
[OCTOjaHCTBA y TEOPUjU /bYACKIX IIpaBa, MOYK/IA je HajpallMOHa/IHIje [ IIOTPasKMMO 3Ha-
Jere 113 CBAKOJHEBHOT roBopa’®! 1 Ipey3MeMo jelHy of e MHNUIIMja OBOT IojMa 13 online
Kejmbpuikor pedHnka, mpeMa Kojoj T0CTOjaHCTBO O3HAUaBa ,,3HA4aj U BPEFHOCT KOjy
ocoba nma, Koja IMHI [a je APYTY bYANU MOLITY]y VIN fja OHa caMa cebe momryje” >

IIITo ce Tiye MOryhHOCTM 1A /bYZICKO OCTOjaHCTBO OHAKO KakKo je oppebeno y Hase-
JIEHUM JOKYMEHTUMA CITy>KM Ka0 OCHOBA CBUM 3arapaHTOBAHUM JbY[CKIM IIpaBUMa, Japric

benurs usnocu cnegehe subeme:

~uHN MU ce jou yBeK HEyXBaT/bMBOM KOHIIEIIINja ‘YPO)EHOT HOCTOjaHCTBA /bYH-
CKe IMYHOCTH Koja 61 6mIa JOBO/BHO YBPCTA Ia OM M3POAVIIA YUTAB CIIEKTAP JbY/ICKUX
IIpaBa IPU3HATUX y CaBpeMeHoj Meh)yHapoiHOj HOKTPpIHIM /bYACKMX IpaBa. I1okyraj cTBa-
parba TaKBe KOHIIETIINje TeXN Ka ,,CBe0OYXBaTHOM~ II0jMY KOjH je TELIKO Pa3/IMKOBaTH Of
OIIITUjMX MOPATHUX CXBaTara. Y TOM IIOIJIefly, CKJIOH CaM Jija Ce CTIOXKIM Ca CTaBOM Jja
H031BaIbe Ha JbY/ICKO JOCTOjaHCTBO Y CABPEMEHO]j KYITYPU JbYCKIX IIPaBa 4ecTo CIYXKU
YITIaBHOM 3a CKpeTaibe IaXKibe Ha MOpaJIHa pasMaTpama Koja Cy IPUPOIHUje ONucaHa
TepPMMHUMAa KOj! Ce He MO3MBajy Ha 6110 KaKBY HUCTMHKTUBHY M Pa3yMHO yTBpheny
upejy. OBo, HapaBHO, He MOXKe YMabUTHU 3Hauaj OBUX pasMarpama. (Beitz, 2013, str. 288)

Mebytum, kbyunn MelyHapogHM JOKYMEHT) YHUBEP3aTHOT KapaKTepa JOHEeTH Y
LU/bY paspajie U Au3arba Ha yTOBOPHI HIBO OHe OCHOBE KOja je IIOCTaB/beHa y YHUBEP3all-
HOj meknaparuju, Mebynapopguu nakrosu us 1966. roguue (Mehynaponmu makT o rpabanc-
KVM M IIOIUTUYKMM HpaByMa u MelyyHapomsu akT o eKOHOMCKIM, COLIMjaTHUM Y KyATYp-
HMM IIPaBMMa), y MIAEHTUYHUM TeKCTOBMMa Ca IT0YeTKa CBOjIX IpeaMOy/ia KOHCTaTOBA/IN
Cy fia y ’bJMMa IPOK/IAMOBaHa 1 3aTaPaHTOBaHA ITPaBa MPOUCTIUYY U3 JbY/ICKOT IOCTOjaHCTBA:

»JpKaBe WIaHNIle OBOT IIaKTa cMaTpajyhn fja, mpeMa NpMHIUINMA U3PAKEHUM
y Hosemu VjenumeHnx Halyja, Ipy3HaBambe JOCTOjaHCTBA Koje je 6MTHO 3a CBe 4a-
HOBe JbyJICKe TIOPOJMIIE M IBIXOBUX jefHAKMX M HeOTyDUBUX IIpaBa, IpelCTaB/ba OCHOBY
cnobogie, IpaBJie U Mupa y cBeTy, yBubajyhn ma oBa mpaBa mpousnnase U3 JOCTOjaHCTBA
HEOJIBOjUBOT Off YOBEKOBE IMYHOCTH,

»
Hakon MehyHaponHyx makToBa 1 HeKUX APYTHX JOKYMeHaTa Ha YHUBEP3aIHOM VTN
PErMOHATHOM HUBOY, KA0 1 CY/ICKA IIPaKca, CTOje Ha CTAHOBUINTY /1A Jby/ICKa IIpaBa Ipo-
UCTUYY U3 JbYACKOT IOCTOjaHCTBA.>

31 MoskeMo fa IpeTIOCTaBMMO Aa ayTOpU HaBeleHuX oapen6u us Iloseme u YHUBep3anHe

IeK/Iapaluje y KojuMa ce oMIibe JOCTOjaHCTBO HICY UMaIH y BULY dumozodcka pasMaTparba
y HOITIeRy TOT I0jMa, Beh 1eroBo pegoBHO, yoOudajeHo 3HaUebe.
32 Cambridge English Dictionary, Ha nnTepHet agpecn: https://dictionary.cambridge.org/
dictionary/english/dignity , moceheno 5. geembpa 2020. roguse. VIcTH pedHIUK CafpyKu U APYTY,
cy6jexTuBHMjY feUHNULIMjY [T0jMa JOCTOjAHCTBO, KOja Hifje pe/leBaHTHA 3a HAIY TEMY: ,,MUPHO,
0301M/bHO 1 KOHTPOJIVICAHO MIOHAIIake 360T KOjer Bac /bY/1 IOITYjy .

By pesonoyuuju Tenepanne ckymutuae YH 41/120 op 4. netem6pa 1986. roanue (UN General
Assembly Resolution 41/120, Setting International Standard in the Field of Human Rights”, of

4 December 1986) Hac/IOB/bEHOj », YCIIOCTaB/batbe MehyHapOHMX CTaHAAP/AA Ha TIO/bY JBYACKIX
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Csa HaBefleHa (a 11 OHA HeHaBeJleHa) TT03MBakba Ha /bYZICKO OCTOjaHCTBO ¥ MehyHa-
POZIHMM aKTMMa KOjUMa Ce IITUTE Jby/ICKa IIPaBa HeIBOCMIUC/IEHO HABOJIE HA 3aK/by4aK
HOIyT OHOT Koju je usHeo Kpucrodpep Mex Kpazen, a mpema KoMe je ,,jacHO ja je nzeja
[IOCTOjaHCTBA OCTa/Ia eHTPa/IHY IIPMHIUII OPraHM30Bakba Y UJiejyl YHUBEP3aTHUX JbY[-
ckux npasa” (McCrudden, 2008, str. 675)

Besa mocTojaHcTBa M KynType Takobe je eBUieHTHA M KaO TaKBa je JOCTa PaHO KOH-
CTaTOBaHA y aKTMMa JOHOIIEHUM Yy okBupy cuctema Y H. Taxo je jom y umany I cras 1.
Tlexnapanuje o HayenMa MehyHaponHe KyITypHe capajme Kojy je TeHepanna koHde-
peHIja YHecKa ycBojua 4. HoBeMOpa 1966. ronuHe IpoKIaMOBaHo fia: ,CBaka Ky/a1Typa
MMa JIOCTOjaHCTBO U BPEJHOCT KOju Mopajy fa 6yny nomrosanu u ouyBan” (UNESCO
Declaration of Principles of International Cultural Co-operation, 1966). A y namper mome-
nyrom Omnmrem KomenTapy 21 Komurera 3a eKOHOMCKA, COLIMja/IHA M KYATyPHA IIPaBa,
HaCTI0B/bEeHOM ,,IIpaBo cBaKora fia y4ecTByje y KyATypHOM kuBoTy (uras 15. cTas 1. /a/
MITECKII)”, n3 HoBeMbpa 2009. roguHe, cToju: ,[IoTIyHa IIPOMOLIMja I IOLITOBAkE KYJI-
TYPHUX IIPaBa Off CYIUTUHCKE jeé BaXXHOCTHU 32 OfP>KaBabe /bYICKOT I0CTOjaHCTBA 1 1031 -
TUBHY COIMja/THy MHTepaKIVjy nsmeby mojeamnana u sajemHuIa y pasHONMMKOM U MyTI-
TUKYITYPHOM CBeTY.** A Ja IIOHOBMMO, IIPaBO Ha IPUCTYI KyITYpHOM Hacilehy u Ha
yXX1Bambe KyITypHor Haceha cacraBHM je ieo IpaBa Ha yderuhe y KyJITypHOM XMBOTY.

KonauHo, fa ce jour jenrom mososemo Ha VBou JJoHAepc, koja, roBopehn o HoBujuM
MehyHapopgHOIIpaBHMM MHCTPYMEHTUMA 32 3aIUTUTY KYATYpHOT Hacleha KoHcTaryje na

mpaBa’, faTe Cy CMepHHUIle Koje 61 fpkaBe wiannue 1 tena YH tpebano ga umajy Ha ymy
IIPUIMKOM pasBujaiba MHCTPYMEHATa Ha IO/by JbY/ICKMX IpaBa. IIpemMa oBMM cMepHMIIaMa ,, TAKBU
MHCTpYMeHTH Tpeba, inter alia, ... na 6yay TeMe/bHOT KapaKTepa U Ipousuiase 13 ypoheHor
JOCTOjaHCTBA 1 BPEIHOCTY JbYCKE IMYHOCTI .

V ,Beukoj gexnapaiyju 1 AKIMOHOM Iporpamy” ycBojeHuM 25. jyHa 1993. Ha CBeTCKOj
KOoHGepeHIMju 0 byAcKuM npaBuma y beuy (Vienna Declaration and Programme of Action,
World Conference on Human Rights, Vienna, 14-25 June 1993, UN Doc A/CONF 157/24) y
mpeaMOyiu je koHcTaTtoBaHO Aa Kondepeniyja ,,mpenosHaje u moTsphyje fa ca jbyjcka npasa
IPONCTIYY U3 JOCTOjaAHCTBA U BPEJHOCTH CBOjCTBEHE /bYACKOj IMIHOCTI .

V cenmoj ox meceT K/bYYHMX Tavyaka (mpuHuuma) 3aBpirHor akra u3 Xencuukuja (Final
Act of the The Conference on Security and Co-operation in Europe, adopted in Helsinki on 1
August 1975) u3 1975. rofyHe, HaCJIOB/bEHOj I IOl TOBabE JBYACKMX IIPaBa ¥ OCHOBHUX C10607a,
YK/bYIyjyhu cmo6opy MUCIIN, CaBeCTH, BepONCIIOBECTY MM YBepema , usMely ocTanor croju:

»lpXaBe yaecHure he ... mpomoBmcaTy 1 OfCTUIATH ePUKACHO BpILeme rpahaHckx,
HONUTUYKNUX, eKOHOMCKIX, COIMjaTHNX, KYATYPHMX U IPYTHUX IIpaBa 1 CT060/ja Koje cBe
IpousuIase us ypoheHor JOCTOjaHCTBA bYICKe TMYHOCTY M Off CYIITHHCKOT Cy 3HaJaja 3a
HheH CI000/aH 1 MOTIIYH Pa3Boj.”

Maxo ce EBporicka KOHBEHI[1ja 3a 3ALITUTY /bY[CKIX [IPaBa !l OCHOBHUX CI060/a He [O3UB

Ha JbY/CKO JOCTOjaHCTBO, 3a Pa3/IMKY Off HABEM|eHIX aKaTa, cTaB EBpOIICKOr Cy/ia 3a Jby/icKa IIpaBa

je na je ,cama cymruaa KoHBeHI1je IIOLITOBabe /bYACKOT TOCTOjaHCTBa 1 JbyficKe cnobone.” (The

European Court of Human Rights, Judgment of 29 April 2002, in case Pretty v. United Kingdom,
application no. 2346/02, maparpad 65)

3 Committee on Economic, Social and Cultural Rights, General comment No. 21 - Right of everyone

to take part in cultural life (art. 15, para. 1 (a), of the International Covenant on Economic, Social

and Cultural Rights), Document E/C.12/GC/21, adopted at the Forty-third session held on 2-20

November 2009, maparpad 1.
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»KOHBeHI1je 0 HacneDy cBe Bullle KOpUCTe je3VK M/IN Ce TI03MBajy Ha ‘TIpaBa’ U CBe BIILe
3aysyMajy IpUcTyl 0a3upaH Ha /byICKUM IpaBMMa, HoBe3yjyhu kynrypro Hacnebe ca
UJEHTUTETOM U JbYACKUM JOCTOjaHCTBOM U yK/bydyjyhu ob6pasoBarbe, yueurhe 1 ykiby-
4yBakbe Kao BakHe eneMeHTe 3aiutute Hacineha” (Donders, 2020, str. 389)

Kapia ce cBe HaBefieHO MMa y BUJY, jacHO ce HaMehe 3aK/by4yaK [ia BpeTHOCHY OCHOB
3a TpeTupare IpaBa Ha IIPUCTYI KyATypHOM HaceDy 11 Ha yxuBame KynTypHor Hacneba
IIPEICTAB/bAjy UAEHTUTET U JbYHACKO JOCTOjaHCTBO.

V — 3akmydax

Haxon 75 ropgysa op sappiieTka JIpyror cBeTCKOr paTa 1 OTIIOUMIbatba M3TPajiihbe HOBOT
MebhyHapomHOIpaBHOT MOpeTKa, HAKOH MPUO/IVDKHO jefHAKO TYTOr IIepyOofa U3TPANIbe, C
jeHe cTpaHe, CICTeMa 3aIUTUTE /byACKUX IIPaBa KAKO HA YHUBEP3aTHOM IIJIaHYy, Y OKBUPY
cucrema YH, Tako 1 Ha pernoHaIHOM IUIaHy, YK/bYdyjyhu U KaTeropujy Ky/ITypHUX IIpaBa,
TaKo U C IPYyTe CTpaHe, CUCTeMa 3aIITUTe KYITYpHOT Hacneba, Takobe u Ha yHuBepsan-
HOM (TIpe cBera y OKBUPY YHeCKa), TAKO 1 Ha PerMOHAIHOM IUIaHY, JaHaC ce Hala3uMo
y CUTyaluju la MOXKEMO /la KOHCTATYjeMO Jla TpaBoO Ha IPUCTYII U Ha Y>KMBaKe KyATyp-
Hor Hacneba mpepcraBsba /byCKo mpaBo. [la 61cMo 1o oBora fouum 61710 je IoTpebHO,
C jemHe cTpaHe, ja Y OKBUPY HaBeIeHOT CHCTeMa 3allTUTe /byCKMX IpaBa gobe o moc-
BehuBama Behe maxkme KyITypHUM HpaBMMa, TPaJULIMOHANHO (fieljeHjaMa) 3aHeMape-
HVIM y OfHOCY Ha rpahaHcka, HOMUTHYKa, eKOHOMCKA U COIlMjajHa IIpaBa, a IIoceOHo Ja
Ce MCTaKHe 3Hayaj ¥ PasjacHU CMICAO jOUI Y YHMBEP3a/IHOj NEeKIapaLyjy O JbYSCKUM IIpa-
BUMa IIPOK/IAMOBAHOT ITpaBa Ha ydelnhe y KynTypHoM >xuBoty. C apyre cTpane, 6uo je
HEOIIXOJHO JIa Ce Y CUCTeMY 3allTUTe KyITYpHOT Hacleha mpoMeHu mpucTyn u fia ce, 3a-
XBasbyjyhi IojayaHOM MHTEpeCOBarby 3a OUyBakbe KYITYpPHe Pa3HOBPCHOCT ¥ HeMaTepujas-
HOT KyITypHOT Hacyeba, ol MCK/bYuMBOT MHTEpEeCOBaba 32 04yBarbe KyITYPHUX fobapa 360r
IIIXOBE VHXEPEHTHE BPEeTHOCTH (POKYC IIpebaly Ha 3allITUTY KYNTypHOT Hacneba 360r 3Ha-
Jaja KOj/ OH JMa 33 3afHTePECOBaHe IPYIUTBEHE IPyIle U 3ajefHMIIE U 32 II0jef[HIIe Kao
IbJIXOBE NIPUIIA/IHNKE, TIPE CBETA 3 IbJXOB UJEHTUTET 1 JbYICKO JOCTOjaHCTBO.

MebyTnm, fa 6u Heko IpaBo 6O NPABO y IYHOM CMICITY peuyl HEOIIXOIHO je Jia
ETOB TUTY/AP (a TY je HEOIIXOJHO Ja Ce jaCHO 3Ha KO je TUTY/IAp, a KO Huje) MOXe TO
IpaBO peajyHo Ja YXIBa, ]a MOXe Jla Ta JICTUYe Y OJHOCY Ha JipyTe cybjekTe 1 fa ce
II03MBa Ha TO IIPaBO M TPaKM IbETOBO IIOLITOBAbE U 3AIITUTY IIPeJ HaJ/IeKHUM Opra-
HJMa Ha HaIlMOHA/THOM, @ eBeHTyatHo 1 Ha MehyHaponHom HuBoy. Kaza ce pagn o mpaBy
Ha IIPUCTYII KyITYPHOM Hacehy 1 yxunBame KynTypHOT Hac/eba, HEeOIIXOIHO je fia ce joI
Iopaji Ha OCTBAPERY OBUX YC/IOBa.

IIpe cBera, mpupoyna MehyHapogHONIpaBHMX M3BOpaA NpaBa 3alITUTE KYITYPHOT
Hacneha je TakBa Ja He oMoryhaBa HelocpegHO UCIIyBeme HaBeeHuX 3axTesa. O TOj
npupopu Vison Joupepc (ocphyhnm ce Ha akTe YHecka, anyu KOHCTaTalja BaXku 1 3a
IpyTe aKTe U3 OBe 00/IacTy) Kaxe:

»YHECKOBU YTOBOPY CY KJTACMYHU MehyHapO[HM yTOBOPU Y TOM CMUCITY IITO YI/IaB-
HOM MMajy XOPU30HTa/THI KapaKTep Kao criopasymu nsmeby nprxasa Koju ctBapajy mehy-
co6OHa npaBa u o6aBese. IbuxoBe oapenbe mpuMopasajy Ap>kaBe yrOBOPHIIIE A IIPO-
MOBUIIY KYITYPHY PasHOIMKOCT U LITUTe KYITYpHO Hacnehe u mpenysnmajy mMepe 3a
upeHTUUKALNjY M pasTpaHUderbe Kyn1TypHor Hacneha. KoHBeHIIje HeMajy BepTUKaTHI
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KapakTep Koju mpenBuba MaTepujaiHa npasa IojeAnHaLa /WK 3ajefHNLIA Ha KYITYPHO
Hacnebe. Oaj mehynpsxaBHn dokyc Takobe ce ornena y cucreMy MOHUTOPUHIA OBMX KOH-
BEHIIJja, KOjM je y MOTIYHOCTH Y pyKama apskasa.” (Donders, 2020, str. 353)

OcuM HaBeeHOT, fa O IPaBo HA IPUCTYI KYITypHOM Hacehy u y>KuBarmbe KyaTyp-
Hor Hacreha Moryio a ce edeKTUBHO OCTBapyje, HEONXOAHO je a HM3 IuTamba Oyny pa-
3jalllbeHa, Ipelu3ypaHa U Ha ofroBapajyhn HaunH perymicana: 1. Ko cy turynapu ror
mpasa, 2. llIta moxxe ma Oyze mpenmer Tor mpasa, 3. Koja oramhema unHe o mpaso, 4.
Koje cy obaBese aprkaBa (mmm fpyrux cybjexara) BesaHe 3a T0 mpaso, 5. Ha xoju Haunu
ce MO>Ke TOBPeANTH TO IpaBo 1 6. Koju mpaBHM Iy TeBM U CPeACTBA IIOCTOje 3a 3aLITUTY
TOT IIpaBa UTH,.

Ila 61 HaBefieHa IMTarba O1Ia pasjalilibeHa Vi Ipelu3ypaHa Ha ofiroBapajyhn HaumH
YIHY HaM Ce J1a je HeOIIXO/IHa JIETC/IaTBHA IHTepBeHInja 611710 Ha MehyHaponHOM 611710
Ha HAI[MOHAJITHOM HIBOY, a HajBepoBaTHMje Ha 06a HuBoA. TaKBa MHTEPBEHIIMjA 3HAUN
MO3WTMBAH aHTAXMaH JIp>KaBa 6110 Ha U3pajiu U 3aK/bydermy MehyHapogHor criopa-
3yMa OM/IO Ha yCBajaiby YHYTPAILIbIX IIPOINCA, a HajBepOBaTHHU]e 11 Ha je[lHOM U Ha JIpy-
rOM IITaHYy.

W 1y ce cpehemo ca cnegehom 60jasuu kojy je uspaswmia Llener brejk:

»MebhyTum, cHa>xHa pesepBa Ip>KaBHOT CyBepeHMTeTa IpeMa ofipehuBamy Haumo-
Ha/IHVX [TOJINTYKA Y YTOBOPMMA O Ky/ITYpHOM Hacnel)y y Benukoj Mepy orpaHindasa Mepy
y KOjOj OHe OfIMCTa MOTY Jia OfipakaBajy IPMUCTYII 6a3upaH Ha /by/ICKMM IpaBuMa. [IpaBo
JbYACKMX ITPaBa je 3allpaBO aHOMA/IMja Y CTBapamy MelyHapoyiHor IpaBa yTONIMKO IITO je
yCIEBasIO Jja MHTEPBEHMIIE Y IOMEHY HOPMA/IHO PE3EPBUCAHOM 32 [IPXKaBHM CYyBEPEHU-
tetr.” (Blake, 2015, str. 273)

YuHY HaM ce a TeK IpeAcToju 6opba 3a MOTIYHO IpUXBaTambe, afleKBaTHO Peryin-
came ¥ IIPUMEHY y IIpaKcy IpaBa Ha IPYUCTYI KYATYPHOM Haclehy 1 y>xuBame KyITyp-
Hor Hacteha Kao /byfICKOT IIpaBa.
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CULTURAL HERITAGE - RIGHT, IDENTITY AND DIGNITY

- Right of access to and enjoyment of cultural heritage as a human right -2

(Translation In Extenso)

Abstract: In international human rights law established after World War Two, one of
cultural rights that has been traditionally most neglected out of five categories of human
rights (civil, political, economic, social and cultural rights), is the right to participation in
cultural life, while its segment, by the nature of things, is also the right of access to and
enjoyment of cultural heritage. Although international human rights law thus establishes
the basis for treating the right of access to and enjoyment of cultural heritage as a human
right, international acts dealing with the matters of cultural heritage protection have had
a long-prevailing approach in which cultural goods were protected because of their inher-
ent value. It was only recently, with the emerging needs and interests in respect of the safe-
guarding of cultural diversity and protection of intangible cultural heritage, that the empha-
sis began to be placed on the relationship, including the legal one, between cultural heritage
and human communities, groups and individuals with a special subjective attitude towards
it. That is how the human-rights based system of cultural heritage protection was gradually
established and the segment of international law dealing with human rights was brought
closer to the segment dealing with cultural heritage. In order to consider a right as a human
right, apart from the will of law-makers to be like that, it also requires the existence of cer-
tain values which constitute the basis for it and which should be safeguarded through the
protection of that human right. An understanding deriving from a series of international
legal acts and being widespread in theory is that, when it comes to cultural rights, includ-
ing the right of access to and enjoyment of cultural heritage, such basis is constituted by
identity, first of all cultural identity, and human dignity. Therefore, although the founda-
tion is laid for the right of access to and enjoyment of cultural heritage to be treated as a
human right, it is necessary to clarify and elaborate, at the legal level, a number of questions
which should ensure effective enjoyment of this right. The task is in the hands of states,
either as participants in the adoption of international law acts or as national law-makers,

! branko@ius.bg.ac.rs
2 This paper is a contribution to the 2020 project “Identity Transformation of Serbia” conducted by
the Faculty of Law, the University in Belgrade.
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so the question remains open as to the nature of their attitude to further development of
the human-rights based system of cultural heritage protection.

Keywords: cultural heritage, human rights, cultural rights, access, enjoyment, iden-
tity, dignity

I - Introduction

It is characteristic of a civilized man to feel offended because of degradation and
devastation of a cultural good or because of any other form of denial of the possibility of
enjoyment in it. If it is a cultural good or cultural practice which we tend to feel as close to
ourselves or ours on some basis, the feeling of being offended is more profound and often
experienced as an assault on personal or collective identity and dignity of the given per-
son or group. The feeling of frustration is particularly strong if those persons do not ade-
quate legal mechanism at their disposal that would remove the state they are affected by
and, unfortunately, there are, as a rule, no efficient mechanisms of that type either at the
international level or in respective national laws.

The author of this text and some of his fellow citizens had such subjective experience
in 2011 when the dam of the Hydroelectric Power Plant “Moravica” in Ivanjica, which is
a protected cultural good.* We found ourselves in a situation where we had a clear feel-
ing and awareness of a right being infringed, at individual and collective levels, as well as
that the right and ways of its protection were not stipulated in the applicable regulations.

Moreover, we found ourselves both objectively and according to the subjective feel-
ing, in a situation which is described in UNESCO Declaration concerning the Intentional
Destruction of Cultural Heritage from 2003 as follows:

“.. cultural heritage is an important component of the cultural identity of communities,
groups and individuals, and of social cohesion, so that its intentional destruction may
have adverse consequences on human dignity and human rights” (UNESCO Declaration
concerning the Intentional Destruction of Cultural Heritage, 2003, Preamble).

3 Hydroelectric Power Plant “Moravica’, which is situated on the homonymous river in the very centre
of Ivanjica, was constructed and put into operation in 1911, as one of the first hydroelectric power
plants in Serbia (the seventh one, to be precise). Its construction was financed by businessmen from
Ivanjica. According to the Decision No. 633-2/83 of 8" July 1983, the Hydroelectric Power Plant
“Moravica” was placed under protection as an immovable cultural good and it makes integral part
of “The Old Bazaar in Ivanjica’, a spatial cultural-historical whole of great importance, recorded in
the Central Register of the Institute for the Protection of Cultural Monuments in Kraljevo under
number PKIC 20/ 29 October 1990. The Hydroelectric Power Plant “Moravica” is taken care of
by Public Enterprise “Elektroprivreda Srbije”. Siemens generator of 260KS, which was used by the
Hydroelectric Power Plant “Moravica’, is still in operation today, while a stone and concrete dam,
9 m high and 16 m wide, was added on to the natural cascade on the river in 1936. The dam with
the waterfall, perfectly fitted into the rocky and wooded bank of the river whose bed is quite deep,
became a symbol of the town of Ivanjica, appearing in almost all postcards, souvenirs and practically
in all places where the town is visually represented. The residents of Ivanjica also find the dam
important because on the small lake formed above there was the most significant and popular beach
on the Moravica River, called “Naper”, existing for decades. Overall, the residents of Ivanjica have
built a special emotional relationship to this landmark of their small town (Markovi¢, Proti¢, 2012).
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Therefore, the above-described elements we recognized intuitively had already been
recognized at the level of international documents.

At the time of the devastation of the Hydroelectric Power Plant “Moravica’, the United
Nations were dealing with an important conceptual question and determination at this
level of cultural heritage protection, namely the adoption of a democratic concept of cul-
tural heritage and its protection. This approach means that cultural heritage and its pro-
tection, primarily access to cultural heritage and its enjoyment, are the questions from the
sphere of human rights, which means that they must not be the concern and subject of
dealing only of government institutions and social elite, but they must also be the subject
of broader social interests of individuals and social groups. Such approach is expressed in
the conclusions of the UN independent expert in the field of cultural rights, Farida Sha-
heed, in her report of 21* March 2011, submitted to the UN Human Rights Council in line
with its Resolution 10/23. The most important conclusions of the report are as follows:

“78. The right of access to and enjoyment of cultural heritage forms part of interna-
tional human rights law, finding its legal basis, in particular, in the right to take part in
cultural life, the right of members of minorities to enjoy their own culture, and the right
of indigenous peoples to self-determination and to maintain, control, protect and develop
cultural heritage. Other human rights must also be taken into consideration, in particular
the rights to freedom of expression, freedom of belief and religion, the right to informa-
tion and the right to education.

79. The right of access to and enjoyment of cultural heritage includes the right of indi-
viduals and communities to, inter alia, know, understand, enter, visit, make use of, main-
tain, exchange and develop cultural heritage, as well as to benefit from the cultural heri-
tage and the creation of others. It also includes the right to participate in the identification,
interpretation and development of cultural heritage, as well as to the design and imple-
mentation of preservation/safeguard policies and programmes. However, varying degrees
of access and enjoyment may be recognized, taking into consideration the diverse interests
of individuals and communities depending on their relationship to specific cultural heri-
tages” (HRC, 2011, Paragraphs 78, 79)

In this report Farida Shaheed only articulates more precisely something that has pen-
etrated with time into the system of cultural heritage protection, and that is the treatment
and understanding of respect and cultural heritage protection as a segment of respect and
protection of cultural rights of certain subjects. Since protection of cultural rights is not a
novelty in the system of human rights protection, in particular the one established inter-
nationally after World War Two and the foundation of the United Nations Organization.

II - International legal acts and the legal basis for considering access
to and enjoyment of cultural heritage as a human right

Two groups of international legal acts are relevant for establishing the basis according
to which access to and enjoyment of cultural heritage would be considered a human right:
on the one hand, the acts dealing with human rights protection and, on the other hand, the
acts dealing with cultural heritage protection. Approaches and solutions from these two
series of acts coming closer and encountering one another created the basis for consider-
ing access to and enjoyment of cultural heritage as a human right.
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1. Legal basis in international acts in the field of
human rights protection

International acts from the field of human rights protection do not deal with cultural
heritage protection and protection of the rights of individuals and group regarding specif-
ically cultural heritage in an explicit manner, but implicitly, by protecting a certain num-
ber of human rights from the category of cultural rights.*

The central right in the sphere of cultural rights of importance to cultural heri-
tage is (although it is not explicitly determined as a human right in international doc-
uments) the right of access to and enjoyment of cultural heritage, which is the topic of
this paper. According to a group of authors, observing things in the context of the situ-
ation when the above-mentioned right was violated, “if people have no access to or are
unable to enjoy their heritage, then clearly the questions of cultural rights as a branch
of human rights arise” (Ekern, Logan, Sauge, Sinding-Larsen, 2012, p. 214). Moreover,

4 Cultural rights can be defined as follows:

“Cultural rights protect the rights for each person, individually and in community with
others, as well as groups of people, to develop and express their humanity, their world view and
the meanings they give to their existence and their development through, inter alia, values, beliefs,
convictions, languages, knowledge and the arts, institutions and ways of life. They may also be
considered as protecting access to cultural heritage and resources that allow such identification
and development processes to take place” (HRC, 2010, Paragraph 9).

This is the first report prepared by Farida Shaheed in the function of the independent expert
on cultural rights, preceding by one year her report referring to the right of access to and enjoyment
of cultural heritage. The aim of this first report is to determine “the scope and content of cultural
rights” for the purpose of specifying the framework of her mandate.

When it comes to cultural rights, it may be said that it is a category of the rights that has been in
the background from the very beginning of the development of the human rights system after World
War Two in relation to the remaining four categories of human rights (civil, political, economic and
social). It can also be seen from the fact that they are in the last place in the most relevant documents
of universal character (Article 27 of the Universal Declaration of Human Rights, Article 15 of the
International Covenant on Economic, Social and Cultural Rights, Article 27 of the International
Covenant on Civil and Political Rights). Although Helaine Silverman and D. Fairchild Ruggles state
that “clearly since 1948 there has been an increasing interest in the UN and the organizations at
the national level in the field of the cultural dimension of human rights” (Silverman and Fairchild
Ruggles, 2007, p. 6), it seems that Atanasios Yupsanis is right to a greater extent when claiming that
more attention has been dedicated to the remaining four categories of human rights for decades, and
only since 1990s there has been an increased interest in cultural rights.

“Although economic and social rights have been generally ignored by many countries, this
is particularly true for cultural rights, which have literally been forgotten for decades in both the
theory and the practice of states and international organisations alike. Cultural rights escaped
international notice for the whole Cold War period, as the liberal democracies were focusing upon
civil and political rights, and the countries of the eastern bloc were concentrating upon economic
and social rights. ... By the early “90s, however, this situation was beginning to change, as the
ideas that respect for and effective protection of inter alia cultural rights in their broad sense are a
constituent element of democratic society, an indispensable precondition for human dignity, and
constitute a necessary precondition for peace and stability at national, regional, and global level”
(Yupsanis, 2010, pp. 208-209).
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of importance to the safeguarding of cultural heritage and exercise of the right of access
to and enjoyment of cultural heritage are also freedom of expression, the right to edu-
cation, freedom of belief and religion, the right to self-determination of indigenous/
autochthonous peoples etc.

The right of access to and enjoyment of cultural heritage has its foundation first of all
in the provisions of international documents in the field of human rights protection, which
guarantee the right of individuals to participate in the cultural life of the community. The
most important provisions at the level of proclaiming the right to participate in the cul-
tural life are the pertaining ones in the Universal Declaration of Human Rights (1948, here-
inafter: UDHR) and the International Covenant on Economic, Social and Cultural Rights
(1966, hereinafter: ICESCR)°.

After proclaiming in Article 22 that “Everyone, as a member of society, has the right
... to realization ... of the cultural rights indispensable for his dignity and the free devel-
opment of his personality, through national effort and international cooperation and in
accordance with the organization and resources of each State”, in Article 27, Paragraph 1,
UDHR stipulates the following:

“Article 27
1. Everyone has the right freely to participate in the cultural life of the community, to
enjoy the arts and to share in scientific advancement and its benefits. ..”

In Article 15, Paragraph 1, Items a) and b), ICESCR from 1966 stipulates the following:

“Article 15
1. The States Parties to the present Covenant recognize the right of everyone:
a) To take part in cultural life;
b) To enjoy the benefits of scientific progress and its applications...”

In the above-listed provisions, the proclaimed right of everyone “to (freely) partici-
pate in the cultural life (of the community)”, also includes, by the nature of things, the right
of access to and enjoyment of cultural heritage, although it is much broader than it, and
since some scientific and technical achievements make part of cultural heritage of techni-
cal character, cultural heritage is also subject to the provisions proclaiming and guarantee-
ing the right of everyone “to share in scientific advancement and its benefits”, i.e. “to enjoy
the benefits of scientific progress and its applications”. The fact that the right of everyone
“to enjoy the arts”, as proclaimed in Article 27, Paragraph 1 of UDHR, is not mentioned in
Article 15 of ICESCR, has no particular relevance because enjoyment in the arts definitely
makes integral part of the right to participation in the cultural life.

Apart from the right of “everyone” to participate in the cultural life, as proclaimed and
guaranteed in the above-listed acts, international documents or provisions of international
documents aimed at preventing racial discrimination (discrimination based on race, colour

5> SFRY ratified the Covenant in July 1971 (“Official Gazette of the SFRY - International Contracts”,
No. 7/71).
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or national or ethnic background) or protecting certain categories or groups of people, also
guarantee the right to participation in the cultural life, within the scope of their application.®

As stated before, it is evident and goes without saying that “the right of everyone to
participate in the cultural life” does not only include “everyone’s right of access to and
enjoyment of cultural heritage”, but it also has one of the central places in it. Therefore, Wil-
liam Logan states: “Articles 22, 27 ... of the Universal Declaration of Human Rights (1948)
recognize the questions of cultural heritage as human rights” (Logan, 2007, p. 44). This is
also confirmed by the General Comment 21, entitled “Right of everyone to take part in
cultural life” (Article 15, Paragraph 1 /a/ of ICESCR), adopted by the Committee on Eco-
nomic, Social and Cultural Rights at its session in November 2009 and submitted to the
United Nations Economic and Social Council (Committee on Economic, Social and Cul-
tural Rights, 2009).”

¢ That is the case with, for example, Article 5, Item e) vi) of the International Convention on
the Elimination of All Forms of Racial Discrimination regarding the prevention of racial
discrimination, with Article 27 of the International Covenant on Civil and Political Rights
regarding the rights of minorities, with Article 13, Item c) of the Convention on the Elimination
of All Forms of Discrimination against Women, with Article 31, Paragraph 2 of the Convention on
the Rights of the Child, with Article 30, Paragraph 1 of the Convention on the Rights of Persons
with Disabilities, with Article 43, Paragraph 1, Item g) of the International Convention on the
Protection of the Rights of All Migrant Workers and Members of Their Families, as well as a series
of provisions from the acts of the so-called “soft law”.

First of all, when determining the concept of cultural life in this document, the Committee
defines culture by stating that it

“encompasses, inter alia, ways of life, language, oral and written literature, music and songs,
non-verbal communication, religion or belief systems, rites and ceremonies, sport and games,
methods of production or technology, natural and man-made environments, food, clothing and
shelter and the arts, customs and traditions through which individuals, groups of individuals
and communities express their humanity and the meaning they give to their existence, and
build their world view representing their encounter with the external forces affecting their lives”
(Paragraph 13).

Although the term cultural heritage is not used here, many elements of both material and
non-material cultural heritage are listed. Defining the term “to participate/take part in” in
this document and breaking it into “participation in”, “access” and “contribution” to cultural
life, the Committee among the elements of “access” also includes “benefit from the cultural
heritage” (Paragraphs 14-15). Speaking about the duties of the state in relation to respect for
the right of everyone to participate in the cultural life, the Committee lists the obligation of
ensuring “respect for the rights of everyone, individually, in association with others, or within
a community or group, ... to have access to their own cultural and linguistic heritage and to
that of others” (Paragraph 49, Item d). In order to ensure respect for the right of everyone to
participate in the cultural life, the Committee states that the state parties are obliged

“to respect and protect cultural heritage in all its forms, in times of war and peace, and
natural disasters; cultural heritage must be preserved, developed, enriched and transmitted to future
generations as a record of human experience and aspirations, in order to encourage creativity in
all its diversity and to inspire a genuine dialogue between cultures. Such obligations include the
care, preservation and restoration of historical sites, monuments, works of art and literary works,
among others” (Paragraph 50, Item a)
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Therefore, when taking into consideration the quoted provisions of international doc-
uments from the sphere of human rights and the interpretation of the most relevant one
for our topic, i.e. Article 15, Paragraph 1 /a/ of ICESCR, provided by the Committee on
Economic, Social and Cultural Rights in the General Comment No. 21, it is evident that
in the segment of international law dealing with human rights protection there is a clear
basis for treating access to cultural heritage and enjoyment of cultural heritage as integral
part of the guaranteed human rights. That basis has been established from the very begin-
ning of the development of the system of human rights protection after World War Two.
However, in order to make the listed proclamations operational and effective, it is neces-
sary to elaborate them in international acts dealing specifically with cultural heritage and
its safeguarding, as well as in corresponding national regulations.

2. Legal basis in international acts in the sphere of
cultural heritage safeguarding

Farida Shaheed, the UN independent expert in the field of cultural rights, in the
above-mentioned Report of 21 March 2011 points to the necessity of respecting every-
one’s right of access to cultural heritage and protection of cultural heritage for the purpose
of its safeguarding:

“Considering access to and enjoyment of cultural heritage as a human right is a nec-
essary and complementary approach to the preservation/safeguard of cultural heritage.
Beyond preserving/safeguarding an object or a manifestation in itself, it obliges one to
take into account the rights of individuals and communities in relation to such object or
manifestation and, in particular, to connect cultural heritage with its source of production”
(HRC, 2011, Paragraph 2).

Such state of affairs, as completely evident, should have a logical consequence in per-
manent and clear presence of the human rights-based approach in the system of cultural
heritage protection at the international level (as well as in national systems of cultural her-
itage protection). However, the international system of cultural heritage protection was for
a long time almost exclusively the system of “preservation/safeguard of an object or man-
ifestation” (in a long period, mostly of an object, but not of a manifestation as well). Rela-
tively recently that system started to include and accept as established “taking into account
the rights of individuals, groups and communities regarding such object or manifestation”,

In the previous quote, the emphasis is laid mostly on material cultural heritage, but in the
General Comment No. 21, the Committee also lists the following obligation of the states:

“in implementing the right enshrined in article 15, paragraph 1 (a), of the Covenant, should go
beyond the material aspects of culture (such as museums, libraries, theatres, cinemas, monuments
and heritage sites) and adopt policies, programmes and proactive measures that also promote
effective access by all to intangible cultural goods (such as language, knowledge and traditions)”
(Paragraph 70). In the end, the Committee particularly emphasizes the obligation of respecting
and protecting the rights of minorities and indigenous groups and their members to preserve their
cultural heritage, access to that heritage and enjoyment in that heritage, as well as the adequate
right of all the most disadvantaged and marginalized individuals and groups (Paragraphs 25-39).
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i.e. the human-rights based approach to cultural heritage safeguarding. This is what Yvonne
Donders says about that breakthrough:

“In the past few years ... there is a stronger relationship between cultural heritage and
human rights. There seems to be visible progress in international law from the protection
of cultural heritage as such, based on its historical value to humanity, its uniqueness and
non-renewable character, towards the protection of cultural heritage as a key value to peo-
ples and individuals in relation to (re)building their cultural identity” (Donders, 2020, p. 380)

However, it cannot be said even today that the human rights-based approach is suf-
ficiently articulated in the sphere of cultural heritage protection.®

This breakthrough of human rights in international cultural heritage law actually
called for the change in the understanding of the very essence and meaning of cultural
heritage. Namely, earlier it was believed that cultural heritage deserves protection due to
its inner value (artistic, aesthetic, historical, technical etc.), i.e. that the possession of that
value is what makes cultural heritage be cultural heritage and makes it worthy of care and
safeguarding. Nevertheless, the approach has evolved from the objective to the subjective
one lately, so that the determining element of the very concept of cultural heritage is the
existence of individuals and communities which have a certain subjective relationship to
the given material or non-material phenomena, i.e. experience them as their own, identify
with them and want to preserve them for future generations. Such determination of cultural
heritage has a dynamic dimension because the given values are inherited from the past and
they are the subject of today’s experience and aspiration to preserve them for the future.

In the given report Farida Shaheed determines cultural heritage starting from that
very dynamic and subjective concept. She determines the dynamic aspect of cultural her-
itage in the following manner:

“The concept of heritage reflects the dynamic character of something that has been
developed, built or created, interpreted and re-interpreted in history, and transmitted from
generation to generation. Cultural heritage links the past, the present and the future as it
encompasses things inherited from the past that are considered to be of such value or sig-
nificance today, that individuals and communities want to transmit them to future gener-
ations” (HRC, 2011, Paragraph 5).

This is how Farida Shaheed determines the subjective aspect of the concept of cul-
tural heritage, connecting it to the dynamic one it is inseparable from:

8 Therefore, Janet Blake states that not even today, despite the progress in the recent period of time,
human rights law is not sufficiently included in cultural heritage law:

“.. international cultural heritage law does not fully respond to the human rights demands,
despite the attempts in the past few years to direct international contracts in the field of cultural
heritage protection more towards human rights. One of the key elements in this process was greater
inclusion of cultural communities in various aspects of management, conservation and preservation
including, to a large extent, identification of what should be treated as heritage. This participatory
approach may be truly understood as one of the key instruments for the democratization of the
relationship to heritage in practice which, taking into account the fundamental role of democracy
in modern human rights regimes, is the essential basis for the human rights-based approach to
managing and safeguarding of heritage” (Blake, 2015, p. 273)
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“..Therefore, to speak of cultural heritage in the context of human rights entails tak-
ing into consideration the multiple heritages through which individuals and communities
express their humanity, give meaning to their existence, build their worldviews and repre-
sent their encounter with the external forces affecting their lives. Cultural heritage is to be
understood as resources enabling the cultural identification and development processes of
individuals and communities which they, implicitly or explicitly, wish to transmit to future
generations” (HRC, 2011, Paragraph 6)

This change in the approach to the concept of cultural heritage and its definition in
international cultural heritage law, and its treatment in the context of human rights, was
not actually the expression of an attempt to introduce in international acts from the sphere
of cultural heritage protection the term and elaboration of what has already been stipulated
in the listed acts from the sphere of human rights protection in a more general manner, in
the form of the right to participation in the cultural life. This change is mainly the result of
the fact that international cultural heritage law began extending the scope of its interest fur-
ther to the safeguarding of cultural diversity and intangible cultural heritage (Blake, 2015,
p- 273), where the given subjective component is much more present and visible than in the
safeguarding of material cultural goods, where the objective component, immanent to their
material nature, is more dominant and visible, because the safeguarding of cultural diversity
actually entails the protection of materialized or non-materialized expressions of culture and
spirituality of different social groups and communities, as well as their members. That is why
cultural diversities are in the focus of the group and community, which are by the nature of
things determined according to their own heritage, at the same time, also by the nature of
things, deviating from the corresponding heritage of other groups and communities, which
might expand and thus suppress and eradicate their heritage. Therefore, this subjective ele-
ment of groups and communities to their cultural heritages is basically in the focus of the sys-
tem of cultural diversity protection as well. And where the relationship of groups and com-
munities and their members to cultural heritage is included, there is also the right of those
groups, communities and individuals towards others regarding that heritage, including the
human right of access to and enjoyment in cultural heritage. It is a similar case with intangi-
ble cultural heritage as well. Having in mind its intangible nature, it is, by the nature of things,
although it may have its materialized expression and result, inevitably related to individuals,
groups and communities, which are its creators and bearers, and in whose spirit and expres-
sive abilities it is incorporated. So, while tangible cultural heritage can exist and survive with-
out the presence of individuals, groups and communities that created it (which is particu-
larly evident in material traces of the existence of peoples and groups that no longer exist),
intangible heritage as a rule entails people who will bear it in themselves, show it to others
and transmit it to others and who will, by the nature of things, be subjectively attached to
it. Once again, where there is a relationship of people to spiritual values they experience as
their own and relationships among people regarding those values that represent intangible
cultural heritage, we enter the sphere of law, and even the sphere of human rights, primarily
of the rights of access to and enjoyment of such cultural heritage of the people in question.’

® In her 2011 Report, Farida Shaheed particularly points to the above-mentioned connection of
the breakthrough of the human rights aspect in international cultural heritage law by including
intangible cultural heritage in the sphere of international legal protection, which is a recent-date
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Without aspiring to point to all the places in the documents regarding cultural her-

itage protection, particularly those from the sphere of the so-called “soft law” which are
quite numerous, here we point to the need for cherishing the relationship of individuals,
groups and communities to cultural heritage they experience as their own, as well as to the
fact that such subjective relationship constitutes the basis for treating the right of access
to that heritage and its enjoyment by those individuals, groups and communities as their
human right. We will mention some of the major international documents which express
and articulate the human-rights based approach to the safeguarding of cultural heritage.
Those documents primarily belong to two groups, as we have already said - those deal-
ing with the question of preserving cultural diversity (first of all, the Universal Declaration
on Cultural Diversity from 2001'* and UNESCO Convention on the Protection and Pro-
motion of the Diversity of Cultural Expressions from 2005')"?, and those dealing with the

10
11

12

phenomenon. Listing some of the most important international instruments for cultural heritage
protection and pointing to the absence of the human rights dimension in them, she states the
shift in the past few years from “preserving/safeguarding cultural heritage as such, based on its
outstanding value for humanity, to the protection of cultural heritage as being of crucial value for
individuals and communities in relation to their cultural identity”, she notes:

“In particular, the addition of intangible heritage as a cultural object to be safeguarded
has been instrumental to the increased emphasis on the link between cultural heritage and
cultural identity. At the same time, the “deep-seated interdependence” between intangible
and tangible heritage is increasingly being taken into consideration. Generally speaking, the
more recent the instrument, the stronger the link with rights of individuals and communities”
(HRC, 2011, Paragraph 20).

William Logan and a group of authors explain this phenomenon as follows:

“.. Turning in the direction of recognizing intangible forms of heritage - the likelihood
increases that the questions of human rights will be initiated... because essentially we
deal with ‘the living heritage embodied in people” (Ekern, Logan, Sauge, Sinding-Larsen,
2012, p. 214)

UNESCO Universal Declaration on Cultural Diversity, 2" November 2001, Article 1
Convention on the Protection and Promotion of the Diversity of Cultural Expressions, adopted
in Paris, 20™ October 2005
The Universal Declaration on Cultural Diversity, adopted by the UNESCO General Conference
on 2" November 2001, in addition to the statement from Article 1 that cultural diversity is “the
common heritage of humanity and should be recognized and affirmed for the benefit of present
and future generations”, in Article 7, entitled “Cultural Heritage as the Well of Creativity”, also
stipulates that “creation ... draws on the roots of cultural tradition, but flourishes in contact with
other cultures”, and “for this reason, heritage in all its forms must be preserved, enhanced and
handed on to future generations as a record of human experience and aspirations, so as to foster
creativity in all its diversity and to inspire genuine dialogue among cultures”. The Declaration
also contains a chapter entitled “Cultural Diversity and Human Rights” (Articles 4-6), and its
beginning, in Article 4, entitled “Human Rights as Guarantees of Cultural Diversity’, states that
“the defence of cultural diversity is an ethical imperative, inseparable from respect for human
dignity” which “implies a commitment to human rights and fundamental freedoms, in particular
the rights of persons belonging to minorities and those of indigenous peoples”

UNESCO Convention on the Protection and Promotion of the Diversity of Cultural
Expressions from 2005, pointing in its Preamble to “the importance of cultural diversity for
the full realization of human rights and fundamental freedoms proclaimed in the Universal
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protection of intangible cultural heritage (first of all, UNESCO Recommendation on the
Safeguarding of Traditional Culture and Folklore dating back to 1989"%, and the Conven-
tion for the Safeguarding of the Intangible Cultural Heritage from 2003')"*, whereas par-
ticularly in the second group there has been a more prominent breakthrough regarding

Declaration of Human Rights and other universally recognized instruments”, in Article 2
lists as the first of the “Guiding Principles” the “principle of respect for human rights and fun-
damental freedoms”, which has two aspects. According to the first aspect, “cultural diversity can
be protected and promoted only if human rights and fundamental freedoms, such as freedom
of expression, information and communication, as well as the ability of individuals to choose
cultural expressions, are guaranteed”, while according to the second one, “No one may invoke
the provisions of this Convention in order to infringe human rights and fundamental freedoms
as enshrined in the Universal Declaration of Human Rights or guaranteed by international law,
or to limit the scope thereof™.
Recommendation on the Safeguarding of Traditional Culture and Folklore, 15" November 1989.
Convention for the Safeguarding the Intangible Cultural Heritage, adopted on the 17 October
2003, at the General Conference of the United Nations Educational, Scientific and Cultural
Organization meeting held in Paris, from 29" September to 17" October 2003, at its 32nd
session.
The Recommendation on the Safeguarding of Traditional Culture and Folklore, adopted by the
UNESCO General Conference on 15" November 1989, emphasizes that the UNESCO Member
States “guarantee the right of access of various cultural communities to their own folklore by
supporting their work in the fields of documentation, archiving, research, etc., as well as in the
practice of traditions”. Of special significance in this respect is the Convention for the Safeguarding
of the Intangible Cultural Heritage, adopted in Paris on 17* October 2003. The Preamble of
this Convention emphasizes that the State Members recognize that “communities, in particular
indigenous communities, groups and, in some cases, individuals, play an important role in the
production, safeguarding, maintenance and re-creation of the intangible cultural heritage, thus
helping to enrich cultural diversity and human creativity”, while the purposes of the Convention
listed in Article 1, immediately after “safeguarding the intangible cultural heritage”, include
“ensuring respect for the intangible cultural heritage of the communities, groups and individuals
concerned”. The definition of intangible cultural heritage from Article 2 of the Convention states
that the concept
“means the practices, representations, expressions, knowledge, skills — as well as the
instruments, objects, artefacts and cultural spaces associated therewith — that communities, groups
and, in some cases, individuals recognize as part of their cultural heritage” and “is transmitted
from generation to generation, is constantly recreated by communities and groups in response to
their environment, their interaction with nature and their history, and provides them with a sense
of identity and continuity, thus promoting respect for cultural diversity and human creativity”.

Of particular relevance to our topic is Article 15 of this Convention, entitled “Participation
of Communities, Groups and Individuals, according to which:
“Within the framework of its safeguarding activities of the intangible cultural heritage, each
State Party shall endeavour to ensure the widest possible participation of communities, groups and,
where appropriate, individuals that create, maintain and transmit such heritage, and to involve
them actively in its management.”

This obligation was further elaborated and specified in the operational guidelines for the
implementation of the Convention for the Safeguarding of the Intangible Cultural Heritage,
pursuant to Article 7.
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the human-rights based concept of cultural heritage protection — but this approach is also
expressed in more recent documents primarily dealing with tangible cultural heritage.'®
The breakthrough of the idea of increased involvement of individuals, groups and
communities in the activities of safeguarding cultural heritage they experience as their own
and want to preserve it and transmit to future generations, which was brought about by the
essential inclusion of cultural heritage protection and care for the safeguarding of intangi-
ble cultural heritage and cultural diversity in international law, is also accompanied by the
involvement, to a certain extent, of interested communities in the system of application of
some of the acts from the previous period, when the attempt to safeguard cultural heritage,
particularly that of tangible nature, was motivated by the value of that heritage as such."

16 We have already quoted UNESCO Declaration concerning the Intentional Destruction of Cultural
Heritage from 2003, according to which cultural heritage is “an important component of the
cultural identity of communities, groups and individuals”, “so that its intentional destruction may
have adverse consequences on human dignity and human rights”

In that respect, the Convention Concerning the Protection of the World Cultural and Natural
Heritage from 1972 (“Official Gazette of the SFRY”, No. 56/74/) only stipulates that, to ensure
that effective and active measures are taken for the protection, conservation and presentation
of the cultural and natural heritage, the State Parties should, first of all, adopt a general policy o
give the cultural and natural heritage a function in the life of the community (Article 5, Item a)
of the Convention); by all appropriate means, and in particular by educational and information
programmes, the States Parties will strengthen appreciation and respect by their peoples of the
cultural and natural heritage defined in this Convention and keep the public informed of the
dangers threatening this heritage and of the activities carried on in pursuance of this Convention
(Article 27 of the Convention). This, in fact, does not constitute appreciation and meeting a
need or respect of the rights of individuals, groups and communities to active engagement
in the protection of cultural heritage towards which they have an appropriate subjective
relationship, but popularization of cultural and natural heritage of world importance and their
encouragement to respect such heritage. However, in the acts adopted in 2007 and 2008 regarding
the implementation of the Convention Concerning the Protection of the World Cultural and
Natural Heritage stipulate for the first time active engagement of the interested communities in the
protection of those elements of world cultural and natural heritage they experience as their own
and want to participate in its safeguarding and transmitting to future generations. Namely, while
at its 26" session held in Budapest in 2002 the World Heritage Committee adopted four strategic
objectives for the implementation of the Convention, called “four Cs” (Credibility, Conservation,
Capacity-building and Communication), at its 31* session held in Christchurch, New Zealand,
in 2007, at the proposal of the host country, it added the fifth C (Community) into its Strategic
Objectives. This addition of the fifth C to the Strategic Objectives for the implementation of the
Convention Concerning the Protection of the World Cultural and Natural Heritage was justified
in the following manner:

“..identification, management and successful conservation of heritage must be done,
where possible, with the meaningful involvement of human communities, and the reconciliation
of conflicting interests where necessary. It should not be done against the interests, or with the
exclusion or omission of local communities.” (World Heritage Committee, Thirty first Session,
2007, Proposal for a ‘Fifth C’ to be added to the Strategic Objectives, WHC-07/31.COM/13B, p. 2).

This document defines the concept of “community” as follows:

“For the purposes of this paper, communities’ involves all forms of non-State actors. That is,
from the smallest groups of citizens, in whichever form they manifest themselves. They may range
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The breakthrough of the requests for the participation of interested groups and com-

munities and their members in adequate activities related to cultural heritage, which ensued
in universal international documents in the sphere of cultural heritage safeguarding, pri-
marily those adopted within UNESCO, was also accompanied by the corresponding break-
through within regional documents from the same sphere.'® Of particular importance

from groupings of peoples as indigenous, traditional and/or local peoples. They may be presented
as, inter alia, community groups, tribes, nongovernmental organizations, private enterprise and/or
local authorities. The defining characteristic of communities, in this setting, is what they possess.
They all possess a direct connection, with relevant interests, to individual sites and often they have
a connection that has endured over time. Typically, these communities share a close proximity with
the sites in question. These peoples and/or entities are not necessarily directly representing official
State positions, and may actually be in dissent from official positions”

This approach is also expressed in the Operational Guidelines for the implementation of the
World Heritage Convention, adopted by the World Heritage Committee in January 2008, where
in the part entitled “Partners in the Protection of World Heritage’, inter alia, it is written:

“Partners in the protection and conservation of world heritage can be those individuals
and other stakeholders, especially local communities, governmental, nongovernmental and
private organizations and owners who have an interest and involvement in the conservation and
management of a world heritage property” (World Heritage Committee, Operational Guidelines for
the Implementation of the World Heritage Convention, WHC. 08/01, January 2008, Paragraph 40).

It may be rightfully concluded that the meaning of the above-listed requests for greater in-
volvement of “communities” in the activities directed at the achievement of the objectives of the
Convention Concerning the Protection of the World Cultural and Natural Heritage is mainly that
they can substantially contribute to the protection and safeguarding of the heritage in question.
However, in the chapter entitled “The Reasons Why Communities Matter®, this document in
which the fifth C was proposed to be introduced in the Strategic Objectives for the implementation
of the Convention first quotes the statement by Koichiro Matsuura, the Chairperson of the World
Heritage Committee (at that moment still the future Director General of UNESCO) from the 22
session of the Committee held in Kyoto in 1998, regarding the importance of the participation of
communities to efficient protection and safeguarding of world heritage. (The statement goes as
follows: “Without the understanding and support of the public at large, without the respect and
daily care of the local communities, which are the true custodians of world heritage, no amount
of funds or army of experts will suffice in protecting the sites”). The document then indicates that
by including communities in the activities for the implementation of the Convention some other
social requests are met, including the requests for the respect of human rights:

“There are many reasons why communities must be clearly linked to the conservation of
heritage. Some of these reasons are not directly connected with the conservation of heritage,
but rather pertain to understandings of what is understood by the ideal of human rights, social
development and/or basic ideals of citizenship. ... It is important to note that the importance of
community involvement is not limited to conservation consideration” (World Heritage Committee,
Thirty first Session, 2007, Proposal for a ‘Fifth C to be added to the Strategic Objectives, WHC-
07/31.COM/13B, p. 3).

In the above-mentioned report, Farida Shaheed lists instruments and initiatives from other
continents where there was such a breakthrough. Those include the Charter for African Cultural
Renaissance from 2006 (Preamble), inspired, according to Farida Shaheed, by the African Charter
on Human and Peoples’ Rights from 1989 (Article 22.1), ASEAN Declaration on Cultural Heritage
from 2000 (Preamble), as well as the Model Law for the Protection of Traditional Knowledge and
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among them is the Council of Europe Framework Convention on the Value of Cultural
Heritage for Society, adopted in Faro, Portugal, in 2005, to which the Republic of Serbia
is signatory too."

Expressions of Culture (in particular Articles 7 and 14), prepared by the Pacific Forum Secretariat
- Shaheed, pp. 10-11

1 Council of Europe Framework Convention on the Value of Cultural Heritage for Society, Faro, 27%
October 2005 The Law on the Ratification of the Council of Europe Framework Convention on
the Value of Cultural Heritage for Society was published in the “Official Gazette of the Republic
of Serbia - International Contracts”, No. 1 of 21* May 2010.

This Convention, being the act from the set of those dealing with cultural heritage itself, in
the Preamble makes a bridge towards the acts from the sphere of human rights and, in the first
place, the right to participation in the cultural life, emphasizing that the member states, signatories
to the Convention, are:

“Recognising that every person has a right to engage with the cultural heritage of
their choice, while respecting the rights and freedoms of others, as an aspect of the right
freely to participate in cultural life enshrined in the United Nations Universal Declaration of
Human Rights (1948) and guaranteed by the International Covenant on Economic, Social
and Cultural Rights (1966)”,

Moreover, they are:

“Convinced of the need to involve everyone in society in the ongoing process of defining
and managing cultural heritage®

Furthermore, Article 1 entitled “Aims of the Convention”, in Item a) stipulates:

“The Parties to this Convention agree to:

a. recognise that rights relating to cultural heritage are inherent in the right to
participate in cultural life, as defined in the Universal Declaration of Human Rights”

In Article 2, “for the purposes of this Convention”, two concepts are defined: “cultural
heritage” and “a heritage community”. Cultural heritage is defined as follows:

“as a group of resources inherited from the past which people identify, independently
of ownership, as a reflection and expression of their constantly evolving values, beliefs,
knowledge and traditions. It includes all aspects of the environment resulting from the
interaction between people and places through time;

The Convention defines the concept of “a heritage community” by stating that it

“consists of people who value specific aspects of cultural heritage which they wish,
within the framework of public action, to sustain and transmit to future generations”.

In Article 4 (“Rights and responsibilities relating to cultural heritage”), Item a., inter alia,
stipulates the following:

“The Parties recognise that everyone, alone or collectively, has the right to benefit from
the cultural heritage and to contribute towards its enrichment”.

Finally, Article 12 (“Access to cultural heritage and democratic participation”) stipulates
the following:

“The Parties undertake to:

a. encourage everyone to participate in

— the process of identification, study, interpretation, protection, conservation and
presentation of the cultural heritage;

b. take into consideration the value attached by each heritage community to the cultural
heritage with which it identifies;
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After Farida Shaheed’s report, within the UN Council for Human Rights the aspirations
were continued in the direction of treating the right of access to and enjoyment of cultural
heritage as human rights. So, Karima Bennoune®, Farida Shaheed’s successor in the position
of the Special Rapporteur in the field of cultural rights, in her Report of 3* February 2016,
which mainly referred to the question of violent destruction of cultural heritage, included
“the rights of individuals and groups ... to enjoy and have access to the arts, to knowledge,
including scientific knowledge, and to their own cultural heritage, as well as that of others”,
as well as their right “to participate in the interpretation, elaboration and development of
cultural heritage and in the reformulation of their cultural identities” in the framework of
cultural rights (HRC, Bennoune, 2016, Paragraph 9)*!. She also stated the following:

“The Special Rapporteur concurs with her predecessor that the right of access to
and enjoyment of cultural heritage forms part of international human rights law. Cultural
heritage is linked to human dignity and identity” (HRC, Bennoune, 2016, paragraph 89).

About eight months later, on 30" September 2016, the UN Council for Human Rights
adopted the Resolution on Cultural Rights and the Protection of Cultural Heritage.?? In

It may be concluded that the Council of Europe Framework Convention on the Value
of Cultural Heritage for Society went one step further in comparison to all above-mentioned
international legal acts in the determination of the right of access to and enjoyment of cultural
heritage as a human right, primarily by making a link between the right to participate in the
cultural life, as guaranteed in the key international documents in the field of human rights, and the
right to cultural heritage (including the right of every individual to be engaged regarding cultural
heritage as of their own free choice, i.e. to be involved in the permanent process of defining and
managing cultural heritage), determining the latter as the segment of the former. In addition,
the Framework Convention also specified the relationship between human communities with
certain cultural heritage by introducing and defining the concept of the “heritage community”,
emphasizing the importance and necessity of taking into account the values which every heritage
community assigns to heritage it identifies with. In the end, the Framework Convention specifies
what is included in the right to cultural heritage as integral part of the right to participate in the
cultural life, stating that it is the right of everyone to participate in the process of identification,
interpretation, protection, safeguarding and representation of cultural heritage.

20 Farida Shaheed was the Independent Expert in the field of cultural rights from 2009 to 2012 and,
on the basis of the given Resolution of the Council for Human Rights, she was appointed the
Special Rapporteur in the field of cultural rights for the period 2012-2015. She was succeeded by

Karima Bennoune in that position.

2 “Based on the work undertaken by her predecessor, the Special Rapporteur understands cultural

rights as protecting, in particular: (a) human creativity in all its diversity and the conditions for it to be
exercised, developed and made accessible; ((b) the free choice, expression and development of identities,
which includes the right to choose not to be a part of particular collectives, as well as the right to change
one’s mind or exit a collective, and indeed to take part on an equal basis in the process of defining it; (c)
the rights of individuals and groups to participate — or not to participate — in the cultural life of their
choice and to conduct their own cultural practices; (d) their right to interact and exchange, regardless
of group affiliation and of frontiers; (e) their rights to enjoy and have access to the arts, to knowledge,
including scientific knowledge, and to their own cultural heritage, as well as that of others; and (e) their
rights to participate in the interpretation, elaboration and development of cultural heritage and in the
reformulation of their cultural identities”

22 United Nations Human Rights Council Resolution 33/20 on cultural rights and the protection of

cultural heritage, A/HRC/RES/33/20, 30th September 2016.
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the Preamble to this document, the Council for Human Rights points to the threats posed
by the violation or abuse of the right to take part in the cultural life, including the right of
access to and enjoyment of cultural heritage,” and then in Article 1, ranking it as the top
priority, “calls upon all States to respect, promote and protect the right of everyone to take
part in cultural life, including the ability to access and enjoy cultural heritage”. An identi-
cal warning and invitation to the states are contained in the Preamble and Article 1 of the
new (revised) Resolution of the UN Council for Human Rights with the same title (“Cul-
tural Rights and the Protection of Cultural Heritage”), adopted on 22* March 2018.2*

I1I - Identity and dignity as the basis for treating the right of access to
and enjoyment of cultural heritage as a human right

Although this is a question subject to different ways of understanding, attitudes and
theories, we may say that in order to treat a right as a right, it is necessary and sufficient
for holders of power in a state or at the level of another socio-political structure, first of all
holders of legislative power, to have the will to ensure the existence of such law in the legal
system they make and whose implementation they ensure. The situation is completely dif-
ferent with human rights.

“According to most scholars in the field, human rights are primarily moral rights of high
priority that are universally valid, independent of any legal recognition by particular nation-
states or of particular times and places. All human beings are endowed with these rights sim-
ply by virtue of their humanity. In this respect, human rights are commonly seen as inborn,
unalterable and inalienable. In addition, they are considered the minimal standards necessary
to protect the most vital and precious interests and values of human beings - for example, their
freedom, safety, equality, political participation and social security, to name just a few. This
brief depiction of human rights seems to be uncontroversial” (Gordon, 2015, pp. 114-115)

With such state of affairs, in order to treat a right as one of human rights, both at the
international and national level,” it is necessary to have a value base for it, i.e. that the right
will protect, while its violation will infringe one of the basic values related to the position
and treatment of individuals and, potentially, when it comes to collective rights, of social
groups and communities (e.g. minority groups, indigenous peoples etc.). This need for
establishing justification is even greater if it comes to the inclusion of new rights into the
corpus of already recognized and protected human rights.

We have seen that from the above-mentioned documents in the field of human rights
enacted after World War Two and from the more recent documents in the field of cultural
heritage protection it derives that the right of access to and enjoyment of cultural heritage

= “The Council for Human Rights ... Recognizing further that the violation or abuse of the right of

everyone to take part, including the ability to access and enjoy cultural heritage, may threaten stability,
social cohesion and cultural identity, and constitutes an aggravating factor in conflict and a major
obstacle to dialogue, peace and reconciliation®
24 United Nations Human Rights Council Resolution 37/30 on cultural rights and the protection of
cultural heritage, A/HRC/RES/37/17, 22" March 2018.
There is a correlation between these two levels when fundamental human rights are concerned, i.e.
the catalogues of those rights recognized and protected at the international level and those which are

recognized and protected at the national level in democratic societies may be said to match completely.

25
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should belong to the corpus of guaranteed and protected human rights, more precisely to
the category of cultural rights. A question arises what values represent the basis for consid-
ering the right of access to and enjoyment of cultural heritage as a human right?

Our answer (and not only ours)® is: human identity and human dignity. As Yvonne
Donders emphasizes, “cultural identity is considered to be part of human dignity”
(Donders, 2020, p. 387).

According to Farida Shaheed, human dignity and identity lie in the basis of cultural
rights in general, whereas the right of access to and enjoyment of cultural heritage falls
into that category of rights:

“in many aspects, cultural rights are pivotal to the recognition and respect of human
dignity, as they protect the development and expression of various world visions - indi-
vidual and collective — and encompass important freedoms relating to matters of identity”
(HRC, Shaheed, 2010, Paragraph 3).

Speaking of identity, or more precisely personal identity, in international human rights
law it appears as a protected value per se in Article 8 of the Convention on the Rights of
the Child (1989), where the state parties undertake to respect the right of the child to pre-
serve his or her identity, and that right, by the nature of things, although unproclaimed,
also belongs to the adult.”

26 'We have already mentioned that the devastation of the Hydroelectric Power Plant “Moravica” in
Ivanjica caused the impression among the residents of that town that their identity and dignity
had been attacked. We have also stated that such position, i.e. interrelated treatment of (cultural)
identity, human dignity and human rights, when speaking of cultural identity (and its intentional
devastation) is contained in the above-quoted sentence from UNESCO Declaration concerning
the Intentional Destruction of Cultural Heritage from 2003. In addition, we have quoted the
statement by Karima Bennoune (made as a kind of justification for the position that the right
the right of access to and enjoyment of cultural heritage constitutes part of international human
rights law); the statement taken from Farida Shaheed is as follows: “Cultural heritage is linked to
human dignity and identity” (HRC, Shaheed, 2011, Paragraph 2).

27" Article 8 of the Convention on the Rights of the Child stipulates the following:

“Article 8

1. States Parties undertake to respect the right of the child to preserve his or her
identity, including nationality, name and family relations as recognized by law without
unlawful interference.

2. Where a child is illegally deprived of some or all of the elements of his or her
identity, States Parties shall provide appropriate assistance and protection, with a view to
re-establishing speedily his or her identity.”

According to this Article, the right of the child to preserve identity is a guaranteed and protected
right, whereas the content and scope of the concept of identity is not determined and specified. For
example, the listed elements of identity (nationality, name and family relations) are evidently selected
like elements where unlawful interference is most frequent when children are concerned. However,
it is clear that the scope of the concept of identity is much broader. Since, pursuant to Article 1 of
the Convention, for the purposes of that document, “a child means every human being below the
age of eighteen years unless under the law applicable to the child, majority is attained earlier’, the
Convention on the Rights of the Child guarantees respect of the right to preserve identity of the
persons who have not reached the given age. However, it would be pointless to conclude that only
because of the absence of an international legal document which would also guarantee the right to
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On the other hand, it is clear that identity as a value (primarily in its subjective form,
implying the someone’s own feeling and perception about the identity circles they belong
to, but also in the objective form, which implies the way others see it) and the need for its
safeguarding represent one of the bases underlying a series of guaranteed human rights in
international law and in national legal systems. Such rights include e.g. freedom of belief
and religion, the right to respect for private and family life, freedom of expression, free-
dom of association, the right to marry, the right to education, prevention of discrimina-
tion etc. On the other hand, some of the guaranteed rights (such as the right to fair trial or
the right to no punishment without law) are not linked to identity. Respect for identity as
a value, particularly the form of identity we call cultural identity, is also one of the bases for
the respect for cultural rights, including the right to participate in the cultural life as guar-
anteed by the above-mentioned acts. As we have already stated, the right of access to and
enjoyment of cultural heritage is an element of the right to participate in the cultural life.

According to Yvonne Donders, it is the subjective dimension of cultural heritage and
its link to cultural identity that forms the basis and justification for its entire legal protec-
tion, including also legal protection based on human rights:

“An important feature of the concept of cultural heritage is its link with peoples, com-
munities and cultural identities. Cultural heritage not only has an objective dimension, but
it is particularly important for its subjective dimension, in terms of how it is perceived by
individuals and communities as being associated with their cultural identity and their sense
of belonging to a community. It is precisely the intrinsic link between cultural heritage and
cultural identity of individuals, groups and humankind that justifies the national and inter-
national protection and preservation of cultural heritage” (Donders, 2020, pp. 79-380)

Dina Shelton writes that identity is the basis for the existence of human rights in gen-
eral and points out, quoting other authors as well, that it is particularly pronounced in rela-
tion to cultural rights:

“The concept of human rights is inextricably linked to identity: it is considered that
all individuals have rights because of their inherent and equal identity as human beings.

... All persons are ultimately interested in their personal identity’ and ... the right to
culture derives from this interest because every individual is a product of culture” (Shel-
ton, 2016, p. 1, 4)

Since identity can be personal and collective (group), whereas such collective nature
is more present in cultural identity than in other spheres (cultural specificities are most
often what is common to certain human groups and communities and what differs and
distinguishes them from other groups and communities), then in human rights with the
underlying identity as a value, apart from the individual character as dominant in any case
(when the titular is an individual), the collective character (when the titular is a group or

preserve identity of the persons who are no longer children, a person above the age of eighteen (or
even below eighteen if otherwise stipulated by the law of the respective country) is no longer con-
sidered to be a child according to the Convention on the Rights of the Child and therefore should no
longer have the right to preserve identity. Still, the question remains as to the paths and mechanisms
of protecting such right, unproclaimed and unguaranteed in international documents.
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community) is also present more than in other categories. As cultural heritage is most
often the result of collective engagement of previous generations which is left to succeed-
ing generations that experience it as their own and want to preserve it for future genera-
tions,” that collective component is also largely present in the right of access to and enjoy-
ment of cultural heritage, so it may be said that the titulars of those rights may be either
certain social groups and communities with the common cultural determination, or indi-
viduals, i.e. members of those communities.”” However, some cultural goods of great value
have universal significance so that all people in the word, i.e. entire humanity can identify
with it (it is what we call “world cultural heritage”

Speaking of dignity, it is given a very important, so to say one of the central places
in the major international legal acts of universal character in the field of human rights,
adopted after World War Two.

The Preamble to the UN Charter, inter alia, stipulates:

“We the people of the United Nations are determined

to reaffirm faith in fundamental human rights, in the dignity and worth of the human
person, in the equal rights of men and women and of nations large and small,

»

The Universal Declaration of Human Rights, after stating in the Preamble that “. .rec-
ognition of the inherent dignity and of the equal and inalienable rights of all members of
the human family is the foundation of freedom, justice and peace in the world” and after
invoking the above-mentioned statement from the Preamble to the UN Charter, states the
following in Article 1:

“Article 1
All human beings are born free and equal in dignity and rights. ...“*

28 William Logan says: “Heritage is the result of the selection process; the values of heritage are
ascribed and not inherent” (Logan, 2012, p. 6).

Regarding the individual or collective nature of the rights related to cultural heritage, Yvonne
Donders states: “Bearing in mind the background and features of cultural heritage as constructive
for the cultural identity of communities and nations, a collective right seems most appropriate”
(Donders, 2020). Something similar can also apply to the right to participate in the cultural life,
because culture is essentially a collective phenomenon:

29

“Article 15 (1) (a) (of the International Covenant on Economic, Social and Cultural Rights,
added by B.M.R.) speaks of the right of ‘everyone’ to take part in cultural life, reflecting that the
subject of this right is the individual. However, participation in cultural life has a strong collective
connotation. However, taking part in the cultural life has a strong collective connotation. Taking
part in cultural life implies the existence of a cultural life linked to a cultural community. In
other words, the right to take part in cultural life can only be enjoyed in the context of a cultural
collectivity. The ESCR Committee also strongly promotes the collective dimension of the right to

take part in cultural life” (Donders, 2020, p. 400)
30" The Universal Declaration in Article 22 also proclaims that everyone “has the right to social security

and is entitled to realization, of the economic, social and cultural rights indispensable for his dignity
and the free development of his personality”, while in Article 23, Paragraph 3 it proclaims the right
to just and favourable remuneration ensuring “an existence worthy of human dignity”.
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This sentence from Article 1 of the Universal Declaration is particularly important
because it is “evidently aimed at establishing the basis for more detailed provisions that
follow” (Beitz, 2013, pp. 266-267), namely all the provisions proclaiming certain human
rights, regardless of whether those provisions call for human dignity.

The research into the activities in the preparation of the texts of the UN Charter and
the Universal Declaration of Human Rights indicates that the initial versions of respective
documents did not mention dignity at all, and it is more or less known how the quoted
provisions containing this term were included in these documents (Beitz, 2013, pp. 265-
268). Nevertheless, there are no clues about the specific meaning given to this concept by
the authors of the given provisions, while in theory there are different ways of understand-
ing the meaning, importance and range of invoking dignity in those provisions (see, for
example, McCrudden, 2008; Beitz, 2013; Steinmann, 2016; Valentini, 2017), going so far
as to claim that “human dignity does not add to the theory of human rights anything but
a phrase” (Kateb, 2011, quoted according to Beitz, 2013, p. 260). On the other hand, Peter
Leuprecht believes that “the basic principle on which the building of human rights is raised
... is equal dignity of all human beings” (Leuprecht, 2006, p. 552). Bearing in mind differ-
ent understandings and different claims, we find it quite proper when McCrudden states
that dignity as a concept “carries an enormous amount of content, but different content for
different people” (McCrudden, 2008, p. 678).

In a situation when scholars disagree about the meaning that the concept of dignity
should have in the theory of human rights, it may be most rational to look for its mean-
ing in everyday speech® and take one of the definitions of this concept from the online
edition of Cambridge English Dictionary, according to which dignity “the importance
and value that a person has, that makes other people respect them or makes them respect
themselves”.?

As for the possibility of human dignity, the way it is determined in the above-listed
documents, serving as the bases of all guaranteed human rights, Charles Beitz takes the
following standpoint:

“It seems to me that the conception of ‘inherent dignity of human person’ is still elu-
sive, which would be solid enough to bear a whole spectrum of human rights recognized
in modern international doctrine of human rights. An attempt to create such conception
strives for a ‘comprehensive’ concept which is difficult to distinguish from more general
views. In that respect, I tend to agree with the attitude that calling for human dignity in
modern culture of human rights often serves mainly for drawing attention to moral con-
siderations, which are more naturally described by the terms that do not invoke any dis-
tinctive and reasonably determined idea. This, of course, cannot reduce the meaning of
these considerations.” (Beitz, 2013, p. 288)

31 'We can assume that the authors of the given provisions of the UN Charter and the Universal
Declaration which mention dignity did not take into account the philosophical considerations
regarding that concept, but only its ordinary, common meaning.

32 Cambridge English Dictionary, available at: https://dictionary.cambridge.org/dictionary/english/
dignity, accessed on 5" December 2020. This dictionary also has another, more subjective
definition of “dignity”, which is not relevant to our topic: “calm, serious, and controlled behaviour
that makes people respect you™
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However, the major international documents of universal character adopted for the
purpose of elaboration and raising to the contractual level of the basis established in the
Universal Declaration, international covenants from 1966 (the International Covenant on
Civil and Political Rights and the International Covenant on Economic, Social and Cul-
tural Rights) in identical texts at the beginning of their respective Preambles state that the
rights proclaimed and guaranteed rights in them derive from human dignity:

“The States Parties to the present Covenant,

Considering that, in accordance with the principles proclaimed in the Charter of the
United Nations, recognition of the inherent dignity and of the equal and inalienable rights of
all members of the human family is the foundation of freedom, justice and peace in the world,

Recognizing that these rights derive from the inherent dignity of the human person,

After the International Covenants, a series of other documents at the universal or
regional level, as well as case-law, have the standpoint that human rights derive from human
dignity.”

All the above-listed calls (as well as those not listed here) for human dignity in interna-
tional acts protecting human rights unambiguously lead to the conclusion such as the one
made by Christopher McCrudden, stating that “the idea of dignity has clearly become the cen-
tral principle of organization in the idea of universal human rights” (McCrudden, 2008, p. 675).

The relation between dignity and culture is also evident and as such it was stated quite
early in the acts adopted within the UN system. Article 1, Paragraph 1 of the Declaration of
Principles of International Cultural Co-operation, adopted by the UNESCO General Con-
ference as early as 4™ November 1966, proclaims that: “Each culture has a dignity and value
which must be respected and preserved” (UNESCO Declaration of Principles of International
Cultural Co-operation, 1966). In addition, the above-mentioned General Comment No. 21

33 UN General Assembly Resolution of 4" December 1986, entitled “Setting International Standards
in the Field of Human Rights, gives the guidelines which the UN member states and bodies should
take into account when developing instruments in the field of human rights. According to these
guidelines, “such instruments should, inter alia, ... be of fundamental character and derive from
the inherent dignity and worth of the human person”

Vienna Declaration and Programme of Action adopted at the World Conference on Human
Rights in Vienna on 25" June 1993 (UN Doc A/CONF 157/24) states in its Preamble that the
Conference “recognizes and affirms that all human rights derive from the dignity and worth
inherent in the human person”

The seventh of ten key points (principles) of the Final Act of the Helsinki Conference on
Security and Co-operation in Europe, adopted in Helsinki on 1* August 1975, entitled “Respect for
human rights and fundamental freedoms, including the freedom of thought, conscience, religion
or belief”, inter alia, stipulates:

“The participating States will ... promote and encourage the effective exercise of civil,
political, economic, social, cultural and other rights and freedoms all of which derive from
the inherent dignity of the human person and are essential for his free and full development.”

Although the European Convention on Human Rights and Fundamental Freedoms, unlike
the above-mentioned acts, does not call for human dignity, the position of the European of Human
Rights is that “the very essence of the Convention is the respect for human dignity and human
freedom.” (The European Court of Human Rights, Judgment of 29" April 2002, in case Pretty v.
United Kingdom, application no. 2346/02, Paragraph 65)
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of the Committee on Economic, Social and Cultural Rights, entitled “Right of everyone to
take part in cultural life (Article 15, Paragraph 1 /a/ of ICESCR)’, from November 2009, stip-
ulates: “The full promotion of and respect for cultural rights is essential for the maintenance
of human dignity and positive social interaction between individuals and communities in a
diverse and multicultural world”** For the sake of repetition, the right of access to and enjoy-
ment of cultural heritage is integral part of the right to participate in the cultural life.

Finally, we will once again quote Yvonne Donders who, speaking of the more recent
international legal instruments of cultural heritage protection states that “the heritage con-
ventions increasingly use the language of or make references to ‘rights, and they increas-
ingly take a human rights approach by linking cultural heritage to identity and human
dignity and by including education, participation, and inclusion as important elements of
heritage protection. In the monitoring of these treaties, states also embrace the link of these
treaties with human rights” (Donders, 2020, p. 389)

Taking all the above into account, a conclusion is clearly imposed that the value foun-
dation for treating the right of access to and enjoyment of cultural heritage consists of iden-
tity and human dignity.

V - Conclusion

Seventy five years after the end of World War Two and the beginning of the construc-
tion of a new international legal order, after an equally long period of the construction of, on
the one hand, the system of human rights protection both at the universal level, within the
UN system, and also at the regional level, including the category of cultural rights, and, on
the other hand, of the system of cultural heritage protection, both at the universal level (pri-
marily within UNESCO), and at the regional level, nowadays we are in the situation when
it is possible to state that the right of access to and enjoyment of cultural heritage represents
a human right. In order to achieve this, it was necessary, within the given system of human
rights protection, on the one hand, to reach the moment when greater attention is dedicated
to cultural rights, traditionally neglected (for decades) in comparison to civil, political, eco-
nomic and social rights, and particularly to emphasize the importance and clarify the mean-
ing of the right to participate in the cultural life, proclaimed as early as in the Universal Dec-
laration of Human Rights. On the other hand, it was necessary to change the approach in the
system of cultural heritage protection and, thanks to the increased interest in the safeguard-
ing of cultural diversity and intangible cultural heritage, to shift the focus from exclusive
interest in the safeguarding of cultural goods due to their inherent value, to the protection
of cultural heritage because of its importance to the interested social groups and commu-
nities and to individuals as their members, first of all to their identity and human dignity.

However, in order to make a right the right in the full meaning of the word, it is essen-
tial that its titular (where it is important to distinguish between those who are titulars and
those who are not) is able to enjoy that right in real terms, able to exercise it in relation to
other subjects, and to invoke that right and ask for its respect and protection before rele-
vant authorities at the national and potentially at the international level. When the right of

3 Committee on Economic, Social and Cultural Rights, General comment No. 21 - Right of everyone
to take part in cultural life (art. 15, para. 1 (a), of the International Covenant on Economic, Social
and Cultural Rights), Document E/C.12/GC/21, adopted at the Forty-third session held on 2-20
November 2009, Paragraph 1.
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access to and enjoyment of cultural heritage is concerned, it is necessary to work further on
the fulfilment of these conditions.

First of all, the character of international legal sources of the right to cultural heritage
protection is such that it does not ensure direct fulfilment of the listed requests. Yvonne
Donders (in relation to the UNESCO treaties, but the statement can be applied to other
acts in this sphere) says the following:

“The UNESCO treaties are classical international treaties in the sense that they mainly
have a horizontal character as agreements between states creating mutual rights and obliga-
tions. Their provisions compel states parties to promote cultural diversity and to safeguard
cultural heritage and take measures to identify and delineate cultural heritage. The Conven-
tions do not have a vertical character providing for substantive rights of individuals and/or
communities to cultural heritage. This interstate focus is also reflected in the monitoring
system of these conventions, which is fully in the hands of states.” (Donders, 2020, p. 353)

Apart from the above-mentioned, in order to enable effective realization of the right
of access to and enjoyment of cultural heritage, it is necessary to clarify, specify and ade-
quately regulate a series of questions: 1. Who are titulars of that right, 2. What can be the
subject of that right, 3. What authorizations make up that right, 4. What are the obligations
of the states (or other subjects) in relation to that right, 5. In what manner can that right be
violated, and 6. What legal ways and instruments exist for the protection of that law, etc.

To clarify and specify the above-listed questions in an adequate manner, it seems to us
that a legislative intervention is necessary at the international or national level, and proba-
bly at both of them. Such intervention involves the positive engagement of the states either
in the preparation and conclusion of an international agreement, or the adoption of inter-
nal regulations, most probably in both of these aspects.

That is where we encounter the following fear expressed by Janet Blake:

“At the same time, the strong reservation of State sovereignty found in cultural heri-
tage effectively limits the degree to which they fully reflect a human rights-based approach.
Human rights law is actually an anomaly in the creation of international law because it
has succeeded in intervening in the domain usually reserved for state sovereignty.” (Blake,
2015, p. 273)

It seems that the struggle for complete acceptance, adequate regulation and practical
application of the right of access to and enjoyment of cultural heritage as a human right
still awaits us in future.
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