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O MIEJU ITPVUIMEHE CTPAHOI ITPABA

Caxerax: EBonynuja nzeje o mpuMeHM CTpaHOT IIpaBa Be3yje ce 3a pafi IIOCTIIOcA-
topa 'y XIV u XV Beky. Llnmb pajia je a ykake Ha KOpeHe OBe 1jieje, Kao I Ha JIpyIUTBeHe
OKOJTHOCTH KOje Cy JIOTIpMHerne lheHoM pabamy. [laHac y mpakcy HeCrmopHa ONpaBAaHOCT
IIpMMeHe CTPaHOr IIpaBa je Kpo3 BeKOBe OpameHa M KpUTUKOBAHA Pa3/IM4UTUM apry-
MeHTMMa. XpOHONIOMIKY NIPUKa3 3aXTeBa IPUMEHY MCTOPUjCKOIIPABHOT METO/A, JOK Ce
KOMITapaTMBHY METOJ 3aXTeBa y aHa/IM3M YIOPEIHO IPaBHUX pellera. [IpuMena crpanor
IpaBa IUKTUPAHa je 3aXTeBOM 3a yBaKaBameM TyHIUX IerMTUMHIX MHTepeca, KOjii 3a Ib
MMa MCXOfj0Batbe PeLMIIPOYHe aKuuje. Y ycrnoByuMa rnobanmsanuje n nopehane nnrepax-
1je y APyl TBEeHNM OJHOCUMA, TPMMeHa CTPAHOT IIpaBa je pefjOBHA M0jaBa. Y M3BECHOM
CMICITy OHA 32 IIWJb MIMa ¥ CBOjY HeTalyjy Koja ce oIjiefia y I/I00amHOj U Per1oHaIHOj
yHU(UKaLMjy MpaBHUX MPOIINCA.

KipyuHe peun: mapruxynapusam, yauukauyja, puMeHa CTpaHOr IIpaBa, MehyHa-
POZIHO IPMBATHO IIPaBO

YBog

MebhyHapopHo mpuBaTHO mpaBo je 3acebHa rpaHa IpaBa Koja IPaBHO Pery/uiie
IIPUBAaTHOIPaBHE OJHOCE Ca €IEMEHTOM MHOCTPAHOCTH, OJHOCHO IIPMBAaTHOIIPABHE OIHOCE
KOju ce Be3yjy 3a Bulile cyBeperuteta. Condicio sine qua non 3a nepuHmcame BeHOT Ipef-
MeETa je II0CTOjalbe eleMeHTa MTHOCTPAHOCTH Y jeTHOM Off TPU €/IeMEeHTa IIPMBAaTHOIIPAaBHOT
opHOca (y cybjekTy, 0b6jekTy 1 y mpasyuma 1 o6asesama). O6/acT Koja perymiie oBe
opHOCe HasmBa ce cykob 3akoHa (conflict of laws). Tlopen crienuduaHOr MpegMeTa, 0Ba
rpaHa IIpaBa je 0coOeHa I II0 MeTOAY IIPAaBHOT pery/ycama Koju ce He Moxke Hahu Hu
y jeRHOj Kpyroj rpany npasa. PemraBame nmpaBHOr npobjemMa Kojii ce jaB/ba IPUIIKOM
I0jaBe eJIeMeHTa MHOCTPAHOCTH, Me)yHapoHO MPpUBATHO NPABO pelllaBa MyTeM KOMU3N-
oHor Metofa. CTPyKTypa KOIMSMOHOT IPaBu/Ia 6MTHO OACTYIA Off K/IACKYIHE CTPYKTYpe
IIPAaBHOT IIPABUJIA; CTPYKTYPE AMCIO3MLINja-CaHKIMja, KOja jeé MMaHEeHTHA CBUM OCTa/IM
npaBHMM HopMaMa. KomusyoHna Hopma 1Ma jBa 0coOeHa elleMeHTa: IIPaBHY KaTeropujy u

! jelena.belovic@pr.ac.rs

978


http://dx.doi.org/10.5937%2Fsocpreg55-31862

Couyuonowxu tipeineg, vol. LV (2021), no. 3, ctp. 978-996

TauKy Be3uBama. [IpaBHY KaTeropnjy Hajumpe MOXeMo JieDMHICATH Kao MPAaBHO IINTambe,
IpaBHM Ppo6yIeM KojJ fia je TOBOJia Criopy. 3afaTak KoIM3MOHe HOpMe Hije la MEPUTOPHO
pelyt IpaBHY Ipo6ieM, Beh fa y3 momoh Tauke BesuBama yIIyTU Ha MEPOLABHO IIPAaBO
(momahe mmu cTpaHo) y okBUpY Kora he ce cllOpHO IpaBHO MuTamke penraBatu. Tume ce
3a rocrtymajyhn opran orsapa MoryhHOCT fja ofcTynu of mpuMeHe gomaher mmpasa u fa
IpUMEHM CTPAHO IMPABO KAa0 MEPOIaBHO, YKOIMKO T'a TauKa BesyBama CaJp>kKaHa y f10-
Mahoj KONM31MOHOj HOPMI Ha TO IPAaBO YIIyTH U YKOIMKO Ce IIPYMeHa CTPAHOT IIpaBa, y
KOHKPeTHOM CITy4ajy, He KOCH ca ycraHoBoM fomaher jaBHor noperka. Cyz Koju ofydyje,
IO IIPaBUITY, TPAXKY pellerbe ca OCIOHOM Ha Komu3uoHe HopMme gomaher npasa (lex fori).
ITocTaBba ce MMTalbe 3aIUTO Cy Oalll IPMBATHOIIPABHY OHOCH TI y KOjUMa HeMa
alCoNyTHY NPUMEHY IIPMHIIVII Ia CBaKM OpraH mpuMemyje camo goMahe npaso (Varadi
idr, 2012, str. 30). Jerenujama yHasaz rnobanHo ce 6enexxn cBe Behn mporenar kpe-
Tamwa JbYaM 1 fobapa BaH rpaHUIla CBoje 3eM/be. [IpaBHa CUTYpHOCT 61/Ta 611 yrpoxeHa
y TeMe/b¥IMa aKo OM OBa KpeTara [JOBOAM/IA Y IIUTalbe CTATYCHa, CTBApHA, IIOPOJIYHA,
Hac/Ie[lHa U {pyTra [IPUBaTHA [TpaBa [10jef}HaLla, OTHOCHO CTBApHA I IMOBIHCKA [IpaBa Ha
pobu 1 moBozoM pobe Koja je mpeamet MehyHaponHe Tprosuse. Ilofena mpasa Ha jaBHO
¥ IIPMBATHO HOTHYeE jOLI U3 PUMCKOT IpaBa: ,lus publicum est quod ad statum rei publicae
spectat, privatum autem quod ad singulorum utilitatem: sunt enim quaedam publice utilia,
quaedam privatim, publicum ius in sacris, in sacerdotibus, in magistratibus consistit”?
EKOHOMCKM U IPYIITBEHU YCTIOBY IUKTUPAjy MTa he ce y KOHKpeTHOM JIPYLITBY
U Y KOHKPeTHOM BpeMeHY CMaTpaTy [IPMBATHOM, a 1ita cdepoM jaBHor mpasa. [Togerna
IpaBHMUX HOPMIU Ha jaBHY 1 IIPUBATHY cepy je AMHAMIYHA KaTeropuja, Koja He 3Ha4YM
HY>KHO ¥ jaCHO HOfiB/Ia4Yetbe rpanuna usMely mwiux. YirpaBo mofBaderhe OBMX IPaHNIIa,
Off 3HayYaja 3a IPYMEHY CTPAHOT [IPaBa, PE3y/ITAT je [PYIITBEHO-IOMUTUIKNX IIPUINKA
u oxomHocTH. Cepa jaBHOT IpaBa OCTaje pe3epBUCaHa 3a CTPOTY IPUMEHY IPUHIUIIA
TEPUTOPUjaTHOCTHU KOjJ HaJTa)Ke [ia CBaKM OpraH IpMMebyje camMo fomahe mpaso.

3adeny npyMeHe CTPAHOT IIpaBa y aHTUYKO 100a

Po6OBIaCHIYKI CHICTEM PYLITBEHOT ypebersa y pskaBaMa aHTIIKOT 062 Hernpao
je MoryhHOCT mpuMeHe CTpaHOT IIpaBa, YakK je U y)KuBarbe foMahux mpasa 6m1o ycmo-
B/baBaHO cTaTycoM rpahannua. Ipuke apxaBe cy byOoMOpHO dyBaje rpahaHcky dact u
npuBmeruje 3a T3B. rpabane 1o poberby, Majia cy n3BecHe OBJIACTILE KACHU]je faBaHe
U cTpaHiuMa (MeTely) Koju Cy MOIJIM fia CTUYy TPYKO pXKaB/baHCTBO. [locebaH croj
CTaHOBHMIITBA YMHIIN Cy POOOBM KOjI1, KAO LITO HABOAU APICTOTEN Y CBOjoj ITonuttiunu
HIICY OVIM HUIITA IPYTO 10 ,K1UBO opybe”, ,,akTUBHO 1 Apyraunje opyhe” Ha pacnonaramy
csoM rocnopapy (Enciklopedija, 2008, str. 167). Mebytum, nocrojame nonuca (rpago-
Ba-ZIp)KaBa), BIX0Ba OIMCKOCT U CrielIHM IPABOCYAHNU CUCTEM KOjI je ITOCTO0jao ¥
XeJIEHCKUM JipyKaBaMa M3HEPYO je IPaBHIUKe KOjii Cy TI03HABA/IN IPOIIVCE PAsTNIUTIX
rpazioBa-fp>xaBa. CBeCT U 3Hatbe O IIOCTOjaby PasIMINTOCTI Hifje 3HaYWIa i MOryhHOCT
IpYMeHe CTPAHOT IIpaBa. EleMeHaT MHOCTPAHOCTH Ce Y pacriopey OBaKBUX APYIITBEHNX

»JABHO ITPABO j€ OHO KOje Ce OHOCHU Ha MO/I0YKaj PuMcke npikaBe, a IPMBATHO OHO KOjeé Ce OfHOCH
Ha MHTepece MOojeMHIIA: HeK) MHTepecH Cy Jakie jaBHu, a Heku npusaran . Ulpijan, D. 1,1,1,2.
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OKOMHOCTH Morao Hahm camo y moryhnocTu ga apburap us Hekor gpyror nonuca Oyze
aHT)KOBaH Jia IOHeCe HeIIPUCTPACHY OIIYKY y criopy Mehy rpahanuma gpyror nonuca.

Y anTuukom Pumy mocrojane cy e Kareropuje crobopuux rpabana: pumcku rpaba-
HI M OCTA/IN CTOOOTHY JBY/V KOjU Cy MMaJIV CTaTycC TeperpuHa. [IpyMeHa puMckor mpasa
ius civile mpencTaB/bana je IpUBUIETMjy pUMCKUX rpabana. 3a meperpuHe je BaXno apyru
IIpaBHU CUCTeM, ius gentium, CUCTEM KOjH je HacTao aKTuBHOIIhy nperopa. IIpunkom
U3flaBama eVKTa JiellaBaIo ce Ja je MpeTop y3uMao y 0631p 1 06M9ajHO MM IINCAHO
IpaBo Heke off npoBuHIHUja. Mebytum, vernha je 6uma curyaruja fa je kpenpao cacBuM
HOBa JIpyradyja mpaBuia. Y TOM IU/by, MOTAO je y ius gentium yHeTHU U TI0jeiIHa Pellerba
U3 IoKamHor neperpuHckor npasa (Bujukli¢, 2018, str. 80). Ctporo y3eBIun, y TaKBUM
OKOJTHOCTMMA HE MO>XE€MO FOBOPUTM O IPYMEHN CTPAHOT IpaBa OHAKO KaKO Ia laHac
CXBaTaMo, jep Cy JMIja Ha KOja ce OBO IIPaBo IIPUMEUBAIO 6111 Be3aHa 3a jefjaH CyBe-
penuter. [IpeTop Koju je CTBapao OBO IIPABO MMAO je CIyXa 3a pasanKe 1 0C06eHOCTH
Koje cy y PuMcKy gp>xaBy yHOCM/IN ITIOKOPEHM Hapoau. PUMCKoO 1paBo je Kpos ius gentium
HACTOjajIo ia ITIOMUPY TIOJINTUYKE, KYITYPHE 1 BepcKe pasyvke usMehy Pumspana 11 cTaHOB-
HJIKa OCBOjeHMX IIPOBMHIIMja. MeTOx je IIpeTeda Jjeje 0 XapMOHU3ALUjI 1 YHUPUKALI
IIpaBHUX ITpaBIIa KaKBy AaHac nosHajemo. Kaza je Kapaxkanuuum egukrom ¢ moderka I1I
Beka (212.T. H. e.) MpaBO pUMCKOT rpahaHCTBa HOMe/bEHO U IIepeTpUHUMA, ius gentium
II0CTaje OILITE ITPABO 3a CBE HApOJie KOji CY XUBEIU Yy PUMCKO] Ip>KaBI.

Pym/bany HUCY MO3HABa/IM KOJM3MOHM METOJ, M TO jé jeflaH Off peTKUX IT0jMOBa
KOju HMje HaCTao y PUMCKOM IIPaBY, KOje Ca IIPAaBOM y>KIBa €IUTET HajBeMYaHCTBEHM]jer
IIPaBHOT CHUcTeMa. TaKBO MUII/bele O CBOM IIPAaBy MMaJM Cy U camy Pumsbanu, ma cTora
He uyzie Lluneponose peun (Jezdié, 1960, str. 21): ,,Incredibile est qem sit omnia ius civile
praetor, hoc nostrum incoditium as paene ridiculum”.?

Y cBeTmocTn pasMmIbarba HEKMX TEOPETMIapa O €BPOIICKOj IIPABHO]j KYATYPH, PUM-
CKO IIPaBO MIMa IBOCTPYKY y/Ory. [leTaTHOCT pMMCKMX jypUCIPY/ieHaTa Cé MOXKe CMaTpaTH
MCXOMYIIITEM ,,KTTac4YHe” eBPOIICKe KYATYpe 3aXBasbyjyhu MHTeIeKTyanusMy KIacuaHIX
PUMCKMX IIpaBHMKA. VICTOBpeMEHO, PUMCKO IIPABO je OTBOPEHN CICTEM 1 II0Ka3yje CIIel-
¢duaHe ocobuHe pasmuynTe of eBpoIcke npasHe Tpagunyje (Polojac, 2015, str. 177). Tako
ce MOXKe 3aK/bydIMTH I [A je CTBaparbe HaJHAIMOHA/IHOT IIpaBa y OKBUpPy EBporicke yauje
MMAJIO CBOjy IIpeTeyy BeKOBMMA YHA3a]l Y PUMCKOM IIPaBY, y OKBUPY KOTa je HaCTajaslo ius
gentium Koje je y KaCHMjeM HepHOfly OOMIO eNUTeT OIILITEr IIPaBa Koje ce IPMMebIBajIo
Ha cBe rpabaHe pumcke fpkaBe. Crora cTojyu TBpAmKa Kako npaBo EBporicke yHuje Huje
HEIIITO CaCBMM HOBO, HETO IIPEfICTaB/ba CBOjeBPCHY OOHOBY jefjHe jefMHCTBEHe IPaBHE
KY/IType Koja je HeKafia obyxsarana 1emy EBpomy (Stein, 2007, str. 144).

CpeI[H)OBeKOBHI/I MMapTUKynapmusam

JpyLITBeHe IpUINKe y CpefbeM BeKy Koju o0yxBaTa fo6a deynanmusMa 1 Iepruoz
CTBapaba aICoTy THCTIYKIX MOHapXuja 61te cy pasmuunre. Hakon maga 3anmagHor pum-
CKOT IlapcTBa 476. TofMHe M MHBa3Mje BapBapCKMX Hapoya, MOryhHOCTH 3a 110jaBy cykoba
3aKOHa HIUCY ce yBehae. Pasyor ToMe je HajumMpa mpuMeHa MPUHINIIA TePCOHATNTETA

»HeBepoBaTHO je KOMMKO je cBaKo rpah)aHCKo IIPaBo NMOpeJ] HaLller HeyIIOPEAMBO 1 YaK 1 CMEIITHO .
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- [IPaBO €THUYKE 3ajeJHIIIE KOjOj je MuIle IPUIIa/lajio IPUMEHBUBAJIO Ce Ha CBE HETroBe
npaBHe onnoce (Zivkovi¢, 2004, str. 10). Hekaza je MoryhHoCT 32 IpuMeHy cTpaHor ,,ipaBa’
IMPEKTHO 3aBMCUIA Off MOhM 3ajefHNIIe KOja je IpOAMpana Ha CTpaHy TepuTopujy. Tako
cy, peuumo, BruknH3u Koju cy yrmaBHoM 6y Jauiy, mycromehn Exrnecky y IX Beky
Hacenumu U BehnHy eHrnecke Teputopuje cesepHo off Temse. O61acT Kojy cy Hacemm
6urna je mosHara o, HasusoM Danelaw ([lejuno — naHcku 3akoH). Ty je n eHrmecko cra-
HOBHHIITBO MOPAJIO fia XXMBU M0 faHCKUM obudajuma (Rutherfurd, 2009, str. 186).

CpenboBeKOBHM NTAPTUKY/IAPH3aM OIJIEIA0 CE Y PasINIUTUM Ap>KaBaMa Koje Cy CTBO-
peHe Ha TEPUTOPUjI HeKaJallliber 3allafHOT PUMCKOT LIapCTBa IITO je 3a ITOC/IeNMITY MMATIo
PasIMYNTY IVIEMEHCKY IIPUIIAJHOCT KOja je 4ecTo faBaa IM0BOJja IINTakY: Koje 061yaje
U Koja IpaBmia Tpeba IPUMEHUTY IPUINKOM Perylucama cTaTyca aunal 3aHuM/bJBa
je mojaBa professiones iuris, Koje ce jaBpajy y VIII Beky 1 gocTa ce IIMPOKO KOPUCTE y
IX u X Beky (Varadi i dr., str. 232). Professiones iuris je usjaBa Kojy cTpaHKa y CIIOpY Jaje
Be3aHO 3a [UTambe peMa KoM mpasy >xuBu: Qua lege vivis? Y urepaTypu ce oBa nsjasa
BIJY ¥ KAO IIPBa 110jaBa ay TOHOMIIje BO/be y CMUCITYy MOTYNHOCTH [ja CTpaHKa cama 61pa
MepOJaBHO IIPaBo.

Jauamem Mohu deynanana u ¢peynanrHUX OFHOCA, TEPUTOPUjATHU TPUHIINAM OTH-
CKyje IlepCOHa/THM IPUHINI U Ha (eyxay ce, O MpaBITy, IPUMEYje jeflHO MpaBo 3a CBe
IeroBe CTAHOBHYKe. TeK ca peHecaHCOM I LIMperheM TProBadyKMX Besa 1 IbeparHijuM
[IpaBHUM CXBaTamblJIMa, TEPUTOPUjaIHI IPUHIINII Ce ocTeneHo HamymTa (Pak, 1995, str.
219). PeHecaHca y npaBy 3Ha4IIa je Bpahame ayTopuTeTa pyMCKOTL IIPaBa, @ HAPOUUTO
ayTopuTeTa JycTMHMjaHOBe KofuduKaluje us 533. rofuHe, Kao Haj3HAYajHUje U HAjyTH-
I1ajHMje IpaBHMYKe Kopudukanuje. [IpaBHe 1IKoJIe HacTajIe y IEPUOAY peHecaHce fjaje
Cy IIpBe JOKTPMHApHe pacipase noceeheHe cyko6y 3aKoHa 1 Kpeypare KOMM3UOHU MeTOf
Kao MeTOJ CBOjCTBEH IpobneMaruny ofgpehnsama MepogaBHOr IIpaBa. 3alpaBo, y 0BOM
IepUOAy ped je O MHTep/IOKaIHOM CYKOOY 3aKOHa, KOju Ce II0jaBjbyje Ha jefHOM pera-
TUBHO YCKOM IIPOCTOPY, n3Melyy eHTnTeTa KOjIt Cy OIMCKY [0 KYATYPHNM, COLjATHIM
U eKOHOMCKMM Kputepujymmma. Cama MOryhHOCT IIpiMeHe mpaBa APYror eHTUTETa Ce, y
OBAKBJM OKOJTHOCTVMA, HUje JOBOAN/IA Y IUTambe.

HajsHavajHuju fonpuHOC Teopuju MehyHapogHOT IpMBaTHOT IpaBa #aje Cy Tpu
mKoste cTaryTa y pasno6my nsmeby XII u XVII Bexa (Varadi i dr., str. 233).

Paji pBe, nTanMMjaHCKe IIKOMIE CTATYTa, Be3yje ce 3a AiBa Ilepuopa: paji rocaropa (XII
u XIII Bex) u pag mocrriocaropa (XIV 1 XV Bek). OBa Ikoia mpoydaBaja je cyko6 nsmehy
0619ajHNX IpaBuIa y HojeuHuM rpagoBuma. [lomntidke npuimke ¢ noderka XII Beka,
HacTasie yroBopoM o KoncTaniu ns 1183. roguHe, cTBOpiiIe Cy IIOTOJHO T/Ie 32 HACTaHAK
cykoba 3aKOHa ¥ IIPUMeHY CTpaHor pasa. HavMe, 0BUM yTOBOPOM je UTa/INjaHCKMUM Tpa-
TOBMMa NPY3HATA HE3ABUCHOCT Off CTpaHe HEMAUYKOT Liapa. Y TafallbyUM [IPYIITBEHUM
IpyUIMKaMa TProBIM 13 IpafioBa ceBepHe VTanuje BeoMa 4ecTo Cy 3aK/by4MBasIy IOC/IOBE Ca
TproBuMMa ca apyrux noppydja Llapcrsa (Pnangpuje, GrramaHcKe, M3 XaH3€aTCKUX IPafioBa
UTH.), IIa je 6110 IOTpeOHO pellaBaTyl CIOPOBe U IPUMEHNUTH 00MYajHa IIpaBuIa Koja cy
Ba)XIUIA Ha jeHOM of TUX nonpydyja (Pak, str. 219). [Iurame npuMeHe IpaBa IOCTAB/baJIO
ce I Kajia je JOIasuiIo 10 CyKoba ImpaBuia usMehy pasmnunTux rpajosa, IITo ce yCien
6113MHe IPOCTOpa BeoMa yecTo femasao. [Tosusajyhu ce Ha ayTopureT puMcKor mpasa,
IJIOCATOPM Cy KpeMpasy IOrMY Koja je oMoryhaBasa mpuMeHy CTaTyTa, OfHOCHO 3aKOHa,
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HEKOT ApyTor rpafa. JJormy je y dopmu roce mpBu KOHCTPyMcao AKyp3uje ca OCTIOHOM
Ha TIPBY KOHCTUTYIUjy JYCTMHMjaHOBOT KOfEKCa Koja je rmacua: , Cunctos populos quos
clementie nostre regit imperium...”, 13 koje je USBy4eH a contrario 3aK/by4ax Jja IOCTOje ,,OHN
HapoJM HaJl KOjuMa I[apCcTBO He B/lafa” U 3a Koje Bayke HeKM APYTU MPOIVICH.

Jlorma je mpefcraB/baia TEOPUjCKY OCHOBY 3a Pajj HOCTIZIOCATOPA, KOjU Cy O3HATH
II0 TOMe LITO Cy IIPBU KpeMpasy KOMu3noHu MeTof. Meby HajsHavajHMjuM nocTriocaro-
puma rcTnay ce umeHa Innyca (Cynus), bapronyca (Bartolus de Sassoferrato) u bannyca
(Baldus). MeTton moctriocaropa cacTojao ce y Tpylucamy CTaTyTa IOfL Koje IOTIajajy
onpebennu npasuu ogHocu. CBY CTaTyTH OV Cy TPYIMCAHU Y TPY KaTeropuje: peaaHu,
nepconanuy u MemosuTy (Zivkovié, str. 17). [Ipuponia cTaTyTa CIy>Kia je Kao Kputepujym
IbJIXOBOT BaXK€Hba: peaIHy Cy ce MIPUMEBMBA/IN CAMO Ha TEPUTOPUjU I'Pajia KOjI UX je [o-
Heo, IEPCOHAIHY Cy MMM 1 €KCTEPUTOPHjA/THO /IejCTBO, @ MELIOBUTH Cy Ce IPMMeHIBaN
Ha CBe IIpaBHe ITOCTIOBE KOjM CY Ce 3aK/byUMBaIN Y OKBUPY Ipajia (eKCTEPUTOPUjATHOCT je
3a OB€ CTaTyTe II0CTOjala y C/Iy4ajy Kafia ce CIIOp pelllaBao y Ipajy gpyradujeM off OHOTa
y KOMe je TIpaBHU M0CA0 3aK/byJeH).

[TapTukynapusaM je 61o obenexje n Gpannycke y XVI Bexy. [Ipxasa je 6uia no-
Jie/beHa Ha HeKOJIMKO 3aceOHMX IIPOBVHIIN]jA, OHOCHO IIPaBHYX MOpPYYja Koja Cy IpefcTa-
B/bajIa 30up coutimes-a (0614aja) KapaKTepUCTUYHMX 3a CBako ofpebeHo nonpyyje. C npyre
CTpaHe, jadame Oyprkoasuje 3HAUMIIO je U ONMpabe CTPOroj MPMMEHN MeCHUX 0614aja 1
HacTojara 3a IMUPOM IIPUMEHOM MapUCKUX 06M4aja MITOo je OfroBapano u MoHapxy. My
OBOM IePUOJY He MOXKEMO TOBOPUTH O CYKOOY 3aKOHA ¥ IIPMMEHM CTPAHOT IIpaBa OHAKO
KaKo I'a JJAHaC CXBaTaMo. JeHaKO Kao U y UTAJIMjaHCKVUM TpafoBuMa, n y Ppaniyckoj XVI
BeKa MOXKe ce TOBOPUTI O CYKOOy cucTeMa IIpaBua, CTaTyTa, OHOCHO 0614aja Koju ce
He MOTY M3je[[HaYUTH Ca CYKOOOM 3aKOHA Pas3ININTUX CyBepeHuTeTa. 3a paj ppaHIycke
IIKOJIe CTAaTyTa 3HauajHa cy uMeHa [lumynena (Dimoulin) n Japxantpea (D’Argantré).
[TpunafHUINTBO PA3IMYUTIIM SPYLITBEHUM CJI0jeBMMa 00e/IeXKIIIO je ¥ TeOPUjCKI Paf
OBUX Iycaria. JJuMyreH ce Kao IpuIagHNK 6yprKoasuje 3amarao 3a NpyMeHy IepCOHaTHOT
IIPMHINIIA, A IO3HAT je ¥ Ka0 TBOPal| KOHIIENTa ayTOHOMM]je Bojbe. [lap)KaHTpe ce Kao
6peTOHCKM 6apoH 3a/1arao 3a ayTOHOMU]jy bpeTame ¥ caMyM TUM U 3a IIUPY IIPYMEHY
TePUTOPMUjaTHOT IIPUHIINIIA.

Hacranak anmconyTUCTMYKMX MOHApXMja MPefiCTaB/bao je MepyUOf HallMOHATHOT
yjenumberba 1 CTBapaiba jefIMHCTBEHOT Hal[MOHaIHOT Tp>xumTa. Ilojenuum ayTopu Besyjy
HacTaHakK MelyHapogHOr IpUBATHOT IIpaBa yIpaBo 3a 0Baj Iepyof. [IpyITBeHN OTHOCK
KOjJ1 ITpaBHO 0(hOPMIBYjy HaCTaHAK CYK0Oa 3aKOHA M3Mehy pasnmMunTux cyBepeHnTeTa Ha-
CTasu ¢y y oBoM pasno6my. [IpBu myT omasu o cykoba sakona usmeby gomahe 1 crpane
3emsbe. Pa3Boj TprosuHe, HocpefHIYKA y/IOra y TPrOBUHM Kojy je nmana Xomanauja (XVII
BeK) U TIOCTOjatbe KOJIOHNjA/THIX TePUTOPHja 3aXTeBA/IN Cy APYTadmju IPUCTYII IPobmemMy
IIpUMeHe CTPaHor IIpaBa. IIpaBHY OCHOB 3a IIPMMEHY CTPAHOT IIpaBa HaheH je y mpuHImITy
»MebyHaponse yatuBocti” (comitas gentium). IIpBu Iy T je OBaj IPMHINI CTIOMEHYT Off
CTpaHe XO/IaHJCKOT TpaBHuUKa Xyra Ipounjyca (Hugo Grotius). [pounjyc ce cmaTpa 3ade-
THJMKOM HOBOBEKOBHeE LIKOJIe IPMPOHOT IIpaBa I yTeMe/byBayeM MeyHapoHOT jaBHOT
IIpaBa JIMIIEHOT PeNMUIMjCKOT yTulaja. IIpema merosoM Muibemy, HocToju boskaHCcKo

»OHM HapOZIM HaJl KOjiMa IIapCTBO Hallle MMUIOCTH BJIafia....
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npaso (ius divinum), koje npoycrude u3 Boxjer pasyma, 1 /byacKo npaso (ius humanum)
ca Tpu cBoja o0/MKa: IpaBo npupoge (ius naturae), rpabancko npaso (ius civile) u meby-
HapopHo npaso (ius gentium) (Luki¢, Kosuti¢, 2006, str. 92.). Ako je Iporujyc sHauajHO
uMe y Teopuju Mel)yHapoHOT jaBHOT IIpaBa, XO/MaHACKO-()IaMaHCKa MIKo/Ia Tora foba je
Iasia jedHO 3HaYajHO MMe U 3a Teopujy MehyHapogHor npuBatHor npasa. [lomasue npuH-
LVIIIe 3a IPYMeHyY CTpaHor Ipasa jao je Ynpukyc Xybep (Ulrikus Huber). Tpeha akcnoma
y IOITIaB/bY HETOBOT YyBEHOT fiena Praelectiones iuris u3 1689. roguse, Koja ce OZHOCH Ha
CyKo0 3aKOHa, J03BOJbaBa IIPOIINPERe [IejCTBA CTPAaHOT IpaBa U3 pas/ora KypToasuje.
OH je cMaTpao ja ce L[eJIOKYIIHO PaBO Jie/lu Ha: IPUPORHO (ius naturae) v TOSUTUBHO
(ius voluntarium). Ilo3auTuBHO ce fajbe Keny Ha: 60xaHcKo (ius divinum) v pyncko (ius
humanum); pyncKo ce gape genmu Ha: rpabhancko mpaso (ius civile) n MehynaponHo mpaBo
(ius gentium). JoI je y TO BpeMe U3paKeH CTaB Jia ius gentiurm arcTpaxyje IPUHLIIIE KOjU ce
OffHOCe Ha CoLlMja/iHe Hy>)KHOCTH — OTpeby 3a Koxaburtanujom (Zadorozhna, 2019, str. 161).

Comitas gentium

[TpBOOUTHA TOKTPUHA MHCTUTYTA COMitas gentium MOYMBa Ha IPETIOCTABIY alICO-
JIyTHOT TepPUTOPMja/IHOT CyBepeHUTeTa Ap>KaBe I BeHOT YHyTpallmer npasa (DPaji¢, 2006,
str. 114). AKo ce 1 IpuMelbyje CTPaHO IIPaBo, MO YUeHy XOMaH/CKO-(IaMaHCKe IKOJe, TO
ce YMHM Ha OCHOBY ofTyke fomaher cyzia koju Ha oBy MoryhHocT npucraje ex commodis et
tacito populorum consenso (y CKIamy ca 3ajefHUYKIM MHTEPECOM J Ha OCHOBY IpehyTHe
carmacHocty). Anicop6yjyhn gocturayha rimocaTopa u mocTrIocaTopa, Hajupe je IpUpoa-
HOIIpaBHa IIKOJIa MHCUCTUPANa Ha M3TPaJibyl CHCTeMa U CYICTEMCKOT HaulHa MUIIUBER:A, Ulije
je LIeHTPaIHO MeCTO 3ay31Mao Ie[YKTUBHI HAUVH 3aK/bydnBama. [Iopes crucTeMa mpaBHIX
IpaBIIa, TOCTOje ¥ TPUPOJHE OO/MMTaIyje ¥ MopasHe obaBese KojiMa ce perymmiie Mehy-
co6HO ToHalIamke. XybepoB KOHILIEIIT comitas gentium-a je CKyII IpaBuIa O KOjuMa JpyKaBe
BOJie padyHa y cBojuM Mehyco6HnM ofHOCHMa Ha 0cHOBY IpehyTHOTr criopasyma. ITpnveHa
CTpaHOT IpaBa He 3aCHNUBA Ce Ha IIPaBHO 06aBesyjyhem mpasuty. Vako cTporu nosuTrBmCTa,
OH je cMaTpao a je MOryhHOCT IIpyMeHe CTpaHOr IIpaBa 3aBUCHA Off 003upa MehyHaponHe
YITUBOCTH, JbyOA3HOCTH, OFHOCHO KypTOasuje, U [a OfIyKa O IPUMEHM CTPAHOT IIpaBa
IIpefiCTaB/ba aKT J0Ope Bojbe AprkaBa. Passujajyhu Xybepos mpuaiy ,mehyHapopse yaTn-
BoCTI, aMepunuky Teopetdap Cropu (Joseph Story) je cMaTpao fja IpaBy OCHOB IIPMMeEHe
IIpaBa CTpaHe ApKaBe JIeXu y 06ocTpaHoM uHTepecy 1 kopricHoctu (Dornis, 2017, str. 4).
[TpubmmxaBame KOHIEITA cormitas gentium mpaBHO obaBesyjyhem mpaBury mpeu myT je
norspheno y omyrm amepudxor BpxosHor cyna y cyuajy Hilton v. Guyot (Joel, 2008, 27).

Comitas gentium je IpaBUIO KOje YHOCH PaBHOTEXY Y IpyIITBeHe offHOCe. aHac,
comitas gentium MMa paHT Hadena MehyHapomHor jaBHOT IpaBa Koje Hamehe o6aBe3sy ca-
pajimbe U IprjaTe/bcKux ofHoca nsMeby nprxasa. [Tocmarpajyhu ca craHOBMIITA TPUMeHe
IIpaBa, OBa Capaiba CBAKaKO HIje HEKV MOPA/IHY TYKCY3 MIIM €KCTPAaBaraHTHO CKpeTatbe
ca T7IaBHOT TOKa pelllaBama OJHOCA KOjI ce Be3yjy 3a Bullle cyBepeHuTeTa. Hamporus,
MoryhHOCT IpyMeHe CTpaHOT IIpaBa y ofpeheHnM crydajeBuMa je IpenycinoB cTabMIHO-
CTIU OFHOCA ca efleMeHTOoM nHocTpanocty (Varadii dr., str. 105). Peu je o mpaBury koje ce
MO>Ke Ha3BaTy U IPABUIOM T3B. ,MeKOT mpaBa’ (soft law).
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Knacnune goxkrpune XIX n XX Beka

JInbepanncruuke uneje Ppanirycke Oypxoacke peBonyuyje 13 1789. rogune mokpe-
HyJIe ¢y KIyIKo orabaja Koje je IpeicTaB/basio IMOTIIYHM PacKup ca GpeyamTHnuM ApyITBe-
HuM cuctemMoM. C Ipyre cTpaHe, pa3BUTaK IPOM3BOJHUX CHAaTa JOBOAY IO CBECTPaHe
MebyHapopHe pasmene po6a 1 ycayra, ITo N3UCKYje MoTpedy Aa HOBOHACTAIN OHOCK
6yny npasHo perymucanu. Ha mouerky XIX Beka, y o6mactu rpahaHckor npasa, u3BplieHe
Cy TIpBe BeMKe KopuuKanuje mporca.

Teopmjcku nmpaBIy HaCTaIN y OBOM IIEPUOLY MOIY Ce CBPCTAaT! Y ABa KOHIIEIITa:
YHUBEP3JIMCTUYKN VM HO3UTUBUCTIYKU. YHUBEP3a/VCTHU Cy CMaTPa/N Jja peryyucarme
cykoba 3akoHa MOpa OMTHU jeTHOOOPa3HO Y CBMM 3eM/baMa, IITO 61 ce MIOCTUITIO IIOCTY-
IambeM y CKIaJy ca 3ajeHINYKIM MOJIe/IOM CTBOPEHVM allpMOPUCTUYKUM ITyTeM. CBaKako
Haj3Ha4ajHUjy NIPEICTABHMK OBOT KOHIEITA j€ HEMAYKI IJCaL] MICTOPMjCKOIIPaBHE LIKOJIe
Casumn (Savigny), 4nje ce allpUOPUCTUYKO pellierbe KOHIIEHTPICANIO Ha TPaXKelbe pelllerba
y IpaBHOM OJIHOCY KOju Ce Be3yje 3a Bullle cyBepeHnTeTa. Hamme, nmpema CaBumnjy, cBaku
IpaBHYU OJJHOC MIMa CBOje TeXUIITe 1 ceaunTe (Sitz), ¥ yIpaBo MeCTO Ka KOMe OfJHOC Tpa-
BUTHUPa Tpeba a IOCTYXM Kao TauKa Be3uBama 3a ofpehuBame MpaBHOT OKBMPA CXOTHO
4MjUM IIPABHUM NIpaBUINMa he ce CIIOpHY MIPaBHM OHOC PELIUTHU. JeAHAKO Kao ¥ I10
Ipounjycy u Xybepy, u no CaBumnujy ce IpuMeHa CTPAHOT IIpaBa MO>Ke O3HAUUTH Kao
IIpujaTe/bcKo fomylTame (comitas).

ITepron jayarsa HALMOHATHYX JJPyKaBa 3HAYMO j€ U jadarbe CyBEPEHOCTH U JiPKaB/baH-
cTBa. ManunHM (Mancini) je Kao IpeACTaBHUK YHUBEP3aMMCTIIKOT KOHIIETITA CHAKHO
HOJPXKaBao OBe aTpubyTe 11 CBOje pellierbe 3a CYKoO 3aKoHa 6a31pao je Ha IpUHLIMIY lex
nationalis. CBaka 611 Ip>xaBa MOpasIa IPUSHATY CIIELU(PUIHOCT IIPaBa, KYAType, HABUKA I
MOpaJa, KOji Be3yjy JIilie 3a leroBy HalMoHaIHy ap>kaBy (Batiffol, Lagarde,1981, str. 268).

Tpeha Teopuja kKoja HyIU YHMBEP3aMCTUYKO PEIIEH:e jecTe TeopHja ,CTEUeHNX IpaBa”
(vested rights), unju je TBopay mosHaTu ¢ppanuycku reopetdap Ilmne (Pillet). OBa Teopuja
HaJIa3y pelier-e y pMMeHM IIPMHINIIA TepUTOPMjaTHOCTH. Y cBoM pajy I1ne nomasu o
JiBe Te3e: 0 TPAjHOCTY U OIIILITOCTH MO/ba IPUMeHe Iponica (permanence et la généralite)
(Sajko, 2005, str. 37). Moryh je mapagnoxc, mpema [Injiey, y MOMEHTY HEIIOIITOBAaba, TAYHIje
HeMOTyNHOCTH TIOIITOBaba CTEYEHOT TIPaBa y 3eMJbJ Y KOjOj TO IIPABO /M He IIOCTOjU UK
je OHO CYIIPOTHO HbeHOM TopeTKy. [Tpo6yeM je IPBEHCTBEHO y TPAHMIIM, Tj. MEPUTY ZOKIIE
[OIVpe OrpaHIdehe CTeYeHIX TIpaBa Ha TEPUTOPU)jH ApXKaBa Koje Tpeba f1a ra MOLITYjy
U [0 KOje TpaHMuIle Te Ip>KaBe Tpeba [ja MOIITYjy TaKBa IIpaBa, jep UX Ha TO 06aBe3yjy
mehynaponHo npuxsaheHe u ycranoB/beHe o6aBese ipema pyrum apkasama (Corié, 93).

[TosnTMBMCTIYKE KOHIENIMje He TpaTajy 3a YHUBEP3aaTHNM pelleniMa Koja 6u
TpM3Haje CBe 3eM/be MY TTaK BerKa BehnHa semarba. CymTHHY OBe KOHIIETIIje N3pasio
je uTanmjaHcky HaydHUK AHIIory (Anzilotti) koju Kaxke ia cy mpaBmIa cykoba 3akoHa
II0 CBOM JiefioBamy MebyHapopiHa, anu ¢y ¢popmanHo yHyTpanma (Pak, str. 223). Cras fa
Cy HOpMe O IIpMMeHU TIpaBa CTPOTro HAIMOHATHOT KapaKTepa 3aCTYIasN Cy ¥ pPaHITyCKN
teopernyapu bapren (Bartin) u Kan (Kahn). Ebuxosu pagosu 61 cy nobyHa npoTus
CIIeKy/TaTUBHOT y4erba YHUBEP3aMUCTIIKe IIKOJIe 1 3a6yHe KOjy je OHa CTa/THO CTBapaa
pasnukama usmeby npeanHor Moyiena KOMM3MOHNX HOPMU ¥ CTBAPHOT CTalba MO3UTUBHOT
npaBa y noje;uHnM 3embama (Zivkovié, str. 73).
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YHudukanuja npaBHNX IpaBuiIa

LlenTpudyranne cuie CHaAXHO Cy Jie/IoBajle Ha TIy EBpore ¢ modeTka 0BOI MIJIEHIjY-
Ma. EKOHOMCKO, KyITYpPHO M IIOMUTIYKO YjeIUIbERHE Y jeTHOM MOMEHTY je Pe3yITUPao 1
UJIejOM O TIOTpebu JOHOIIeha jefHCTBEHOT ycTaBa 3a EBpony. OBaj mpojexar je mpomao
y mporjecy paruduxarnuje Ha pepepensymy 2004. rogyure. Yroop o YcTasy je ofbadeH Ha
pedepennymmnma y Ppaniyckoj (54,68% mpoTuB, y3 M3IMasHOCT 0f 69,34%) 1 XonaHauju
(61,7% npoTus, y3 usnasHoct of, 63%) (Borhart, 2013, str. 12). Mebytum, HeBe3aHo 3a
acreKTe MOMUTUYKOT yjelubera, poliec yHUbMKanyje MehyHapoIHNX IpMBaTHOIIPAB-
HIIX IIpoIINca Ha T1y EBporie Tekao je Marbe-BUIIIe HeCMeTaHO. Y a3y KOMyHUTAPHU3a-
1Vije IPMBATHOT IpaBa (mpaBHO oMoryheHa ckranameM AMCTepAaMcKor yrosopa 1997.
TOfIHe) IOHET je HU3 ypeaoy KojuMa ¢y yHU(DHUKOBaHe KONMU3UOHE HOPMeE Y PasINIUTUM
o6/macTuMa IPUBATHOT TTpaBa. YHMNKaIUja KOMM3MOHNX MPOINCa M3BPIIEHa je ca IIN/beM
HOCTU3amkba MehyHapoyiHe XapMOHUje y OfTy41BaIby, II0J] KOjoM ce IofipasyMeBsa fia he
IPUMEHA jeJUHCTBEHNX KOM3MOHMX IIPABM/IA JJOBECTH JIO jeHAKMX Pellerba, OHOCHO /IO
IpyMeHe IPaBHYUX IpaBy/Ia MCTOT IIPAaBHOT OKBMPA HA UIEHTNYHE YMIbeHNIHE OKOTHOCTH
u cutyanyje. MebyHnapopHa XxapMoHUja OfyTy4nBaiba je Hadesno ycrocTas/beHo of CaBumbija
U yjeIHO IpefcTaB/ba uaean MehyHnapopnHor npusatHor npasa. (Meski¢, Pordevi¢, 2016,
str. 25). OBaj Buj yHupUKaIje He yrpoykaBa IOCTOjambe MelyHapomHOT IpuBaTHOT IpaBa
Kao 3ace0He IIpaBHe IPaHe U yje[[HO BOAM padyHa O HOTPebM 3a IOCTOjatbeM pasiindm-
TOCTH U3MeDy IojeHaYHNX HAIMOHATHUX CUCTeMa IpaBuia. MehyTum, nporecn xoju
Ce OIHOCe Ha YHU(UKALN}Y MaTep1jaTHOMPABHIIX IPABIUIA, He caMo y okBupy EY Beh n
Y CBETCKUM pasMepaMa, CBAKaKO TO YMHe.

JemaH off BUOBa perynucama NpMBAaTHOIPABHUX OJHOCA Ca eJIEeMEHTOM MHOCTpa-
HOCTH jecTe ¥ ’bUMXOBO JJUPEKTHO peryancame (HEIOCPETHNM IIyTeM, 3a PasINKy Off
HOCPEIHOT KOMM3MOHOT MeTO/Ia) YHU(MKAIM]OM MaTepyjaTHOIIPaBHIUX MPOINca Koja y
KpajEb0j IMHIjI OTK/Iaa CYKOO 3aKOHA 11 OTPEeOY 3a BIXOBUM pPery/cameM. Vctoprjckn
IIOCMAaTPaHO, METOJ, HUje HOB. lus gentium, OMHOCHO IIPABO KOje Cy CTBapali IpeTOpu
y Apyroj monoBuH Peny6muke ogurpao je BeoMa BaXHY YIOTY y IIOBe3VBamby Hapoya
BeoMa Pas3/IMYUTUX KYITYpa, Bepa U mpaBHuX tpaguuuja (Bujukli¢, str. 80). Caxaxo He
UICTe, a/IM CIMYHE IPYLITBEHE OKOMTHOCTY IIOCTOj€e U JIaHaC, CaMo je TIATarbe KO je ayTOPUTET
Koju oBe mporiece mokpehe. Hamehe ce ofroBop ma meHTpnMa ekoHoMcke Mohy ofiroBapa
IpaBHa M3BECHOCT II0 IMTakby pasMeHe o6apa 1 yCIIyra y CBeTCKuM pasmMepama. CBakako
A MAPTUKY/Iapu3aM pelllerba y OBMM IMTAbIMA HIfje ITOXKe/baH M3 Pasjiora IITO ycropaBa
MebhyHaponny Tprosuny. [Turame je, MmehyTum, a nu je oBa yHn¢uKaiuja onpasnasa u
IIOK€/bHA KaJia je Ped O CTPOro JIMYHNUM IIpaBMMa II0jeMHaLIa.

3aK/byyak

3a cxBaTame OHOCA n3MeD)y mpaBa 1 APYIITBA HEOIXOLHO je PasyMeBarbe IPUPOfe
IpaBa U paBHOT pa3Boja. Kako To HaBogu mpod. Borcon (Watson), ,,pa3Boj npasa je
BEOMa CJIOKEH, U jefjlaH Off BeOMa 4eCTUX YMHIIAlla y TOM pa3Bojy jecTe I103ajM/b/Balbe,
TpaHCIUIAHTALVja [IPABHYX YCTAHOBA, Pelllerha, IIa 1 c1cTeMa’. [IpaBo Kao pyLITBEHA HAf-
Tpajiba 3aBJCHO je OfI CBoje Oase, OHOCHO APYIITBA Koje je Takohe 1HaMMYHa KaTeropuja.
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¥ conmonoruju sHayajHe Teopuje SPYIITBEHUX IIPOMEHA I IPYIITBEHOT pa3Boja jecy Iju-
K/M3aM, eBomyLuonnsam 1 ucropuuusam (Sljukié, Sljukié, 2013, str. 474).

Penenumja puMcKor nmpaBa ynpaso je JoOKas IMHAMWYHMX U UKINYHUX IPOMEHa
Koje ce fiellaBajy Ha I0/by IpaBa. MHOre ycTaHOBE ¥ MHCTUTYTU PUMCKOT IIpaBa U JlaHac
Cy J1€0 MO3UTUBHUX €BPOIICKO-KOHTMHEHTATHNX NIPAaBHUX CUCTeMA, MaJia X ITO3Haje I
AHIVIOCAKCOHCKM ITpaBHM cucTeM. CucTeM IpaBuIa ius gentium-a ykasyje Ha KOpeHe pe-
nemnmuje caBpeMennx mehyHapopguux Hadena. Takobe, comitas gentium xao eBoIyupaHo
HayesIo U JJaHaC YMHYU OCHOB IIPYMEHE CTPAHOT IIpaBa.

OBo mmpaBmsIO Ce BHIIIE He CMATpPa CaMo FeCTOM J0Ope Bojbe ITyTeM KOra jedHa Ip)KaBa
IpuMembyje IpaBo gpyre apxkase. Ped je o mehynaponHoj o6aBesn xoja je ocHOB Meby-
HapoJHe capasibe I Koja ce He MOXKe IIPOCTO CBECTH Ha jeAHOCTAaBHY 6asy penuIpoIHOr
[OHAIIaka 110 IpaButy do ut des. Paju ce 3aIpaBo O CTIOXKEHNM U AMHAMUIHUM YCTYII-
IMIMa Koje Ip)KaBe YMHe jefHe fpyruMa, MehycoOHo yBaxkaBajyhu nernTuMHe MHTepece 3a
IpYMEHOM IIpaBa pyTe Ap>KaBe Y3 OueKuBambe f1a he Te ApkaBe MOIMITOBATHU U YBAXKABATI
BeHe JIETUTVIMHe MHTepece 3a IpMMeHoM JoMaher npasa.

Vako ce mpuMeHa CTpaHOT IIpaBa CMaTpa UMBIIM3ALjCKIM JOCTUrHYheM, y pafy je
yKa3aHO ¥ Ha MHTEIPaTIBHE IIpoliece KOjI Ce y IIPaBy 10jaB/byjy y hopmu yHnpuKammje
npaBHUX npaBuia. [TojaBa eKOHOMCKe II06anu3aluje y CBeTCKUM pasMepama JaBHO je
3aKopadnia 1y fpyre chepe gpyurreHor skusota. [1ob6anHo nosehan crenen murpanuja
IOBOAM 0 OPOjHIX KOHTAKATa KOjU 3aiMpPy He CaMO y MMOBMHCKA U pajiHa IpaBa, Beh u
y OpyTa IpuBaTHa [IpaBa [ojefnHana (CTaTyCcHa, IIOpOAMYHA, HaclTegHa UTx.). CMaTpaMo
fia je Opucarme pasiiKa, Koje Cy ofjpa3 BeKOBMMaA CTBAPAHOT KY/ITYPHOT HEHTHUTETa IOoje-
IMHUX HapOJa, HEOIIPABAHO I HEIOXKE/bHO 1 1A je MOTPeOHO HEerOBaTH PasIMInTOCTI It
y CaBpeMeHOM IIPaBY U IPYILITBY.
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Abstract: The evolution of the idea of the foreign law application is connected to the
work of post-glossators in the 14" and 15" centuries. The aim of this paper is to present the
roots of the idea, but also to point out the social circumstances enabling its development.
Today’s indisputable justification of the foreign law application has been advocated and
criticized through various arguments for centuries. The chronological presentation requires
the application of the historical law method, while the comparative method is necessary
in analyzing comparative law solutions. The foreign law application is dictated by the
requirement for observing legitimate interests of others that is aimed at reciprocal action.
In the age of globalization and increased interaction in social relations, the application
of foreign law is a regular occurrence. However, in certain terms, the global and regional
unification of legal regulations could be seen as the negation of the foreign law application.

Keywords: particularity, unification, foreign law application, private international law

Introduction

Private international law is a separate branch of law that regulates private law relations
with a foreign level, i.e. private law relations connected to several sovereignties. Condicio sine
qua non for defining its subject is the existence of the foreign level in one of three elements
of private law relationship (in the subject, object or in rights and obligations). The field
regulating these relations is called the conflict of laws. Apart from the specific subject, this
branch of law is also characteristic by the method of legal regulation that cannot be found
in any other branch of law. Private international law resolves the legal problem arising
with the emergence of the element of foreignness with the aid of the collision method. The
structure of the collision rule significantly deviates from the classical structure of the legal
rule, i.e. the disposition-sanction structure that is immanent to all other legal norms. The

! jelena.belovic@pr.ac.rs

987



Jelena M. Belovié, Some remarks on the idea of the foreign law application

collision norm has two specific elements: the legal category and the connection point. The
legal category may be most broadly defined as a legal issue or problem that gives rise to a
dispute. The task of the collision norm is not to resolve the legal problem in a meritorious
manner, but to use the connection point to refer to governing law (domestic or foreign)
within which the contentious legal issue will be resolved. In that way, there is a possibility
for the acting authority to deviate from the domestic law application and to apply foreign
law as governing, if the connection point contained in the domestic collision norm refers
it to that law and if the foreign law application, in this specific case, is not opposed to the
institute of the domestic public order. The decision-making court, as a rule, seeks a solution
relying on the collision norms of domestic law (lex fori).

A question arises whether private law relations are the ones in which the principle
of every authority exercising only domestic law cannot be absolutely applied (Varadi et al,,
2012, p. 30). During several past decades there has been an increasing percentage of people
and goods moving outside the boundaries of their own countries. Legal security would be
threatened in its roots if these movements brought to question status, real, family, inher-
itance and other private rights of individuals, i.e. real and property rights to goods and in
relation to goods that are the subject of international trade. Division of law into public and
private originates from Roman law: “Ius publicum est quod ad statum rei publicae spectat,
privatum autem quod ad singulorum utilitatem: sunt enim quaedam publice utilia, quaedam
privatim, publicum ius in sacris, in sacerdotibus, in magistratibus consistit”?

Economic and social conditions dictate what will be considered a private or a public
sphere of law in a specific society at a specific time. The division of legal norms into public
and private spheres is a dynamic category that does not necessarily mean the drawing of
clear boundaries between them. This very drawing of boundaries, significant to the foreign
law application, results from social and political conditions and circumstances. The public
law sphere remains reserved for the strict application of the principle of territoriality that
calls for every authority to apply only domestic law.

Beginnings of the foreign law application in ancient times

The slave society as the social order in ancient states denied the possibility of the for-
eign law application while even the domestic law exercise depended on the citizen’s status.
Greek states jealously guarded their civil honour and privileges for the so-called citizens
by birth, although at a later stage they granted certain privileges to foreigners (metics)
who could gain Greek citizenship. A special stratum of population was made of slaves
who, as Aristotle states in his Politics, were nothing but “live tools”, “active and different
tools” available to their master (Encyclopaedia, 2008, p. 167). However, the existence of
polises (city-states), their closeness and specific judicial system in Hellenic states gave rise
to jurists who were familiar with the regulations of different city-states. The awareness and

knowledge about the existence of diversity did not also imply the possibility of the foreign

2 “Public law is the one that refers to the status of the Roman state, while private law is the one

that refers to the interests of the individual: some interests are, therefore, public, and some are
private” Ulpian, D. 1,1,1,2.
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law application. In the set of these social circumstances, the element of foreignness could
be found only in the possibility of an arbitrator from another polis being engaged to make
an impartial decision in a dispute between the citizens of the original polis.

In ancient Rome there were two categories of free citizens: Roman citizens and other
free people with the status of peregrines. The application of Roman law ius civile constituted
a privilege of Roman citizens. A different legal system, or ius gentium, applied to peregrines
— a system that was created through the action of praetors. When issuing edicts, a praetor
sometimes happened to take into account customary or written law of one of the provinces.
However, it was much more common for a praetor to create completely new and different
rules. To that end, he could introduce some rules from local peregrine law in ius gentium
(Bujukli¢, 2018, p. 80). Strictly speaking, in such circumstances we cannot refer to the foreign
law application as we see it today because the people who were subject to this law were bound
to a single sovereignty. The praetor who created this law paid attention to the differences
and specifics brought to the Roman state by the oppressed nations. Through ius gentium,
Roman law attempted to bridge political, cultural and religious differences between Romans
and the residents of the occupied provinces. This method is a predecessor of the idea of the
harmonization and unification of legal rules as we know it nowadays. When the Edict of
Caracalla from the beginning of the 3" century (212 AD) granted the rights of Roman citizens
to peregrines, ius gentium became general law for all the nations living in the Roman state.

Romans were not familiar with the collision method, so it is one of the few concepts
that were not created in Roman law, rightfully seen as the most magnificent legal system.
Romans themselves had such a high opinion about their law that the following statement
by Cicero comes as no surprise (Jezdi¢, 1960, p. 21): “Incredibile est gem sit omnia ius civile
praetor, hoc nostrum incoditium as paene ridiculum”.’

In the light of some theoreticians’ thoughts about the European legal culture, Roman
law has a two-fold role. The activity of Roman jurisprudents can be seen as the outcome of
the “classical” European culture due to the intellectualism of Roman jurists. At the same
time, Roman law is an open system demonstrating specific features that differ from the
European legal tradition (Polojac, 2015, p. 177). It can also be concluded that the establish-
ment of supranational law in the European Union had its predecessor dating centuries back
to Roman law, within which ius gentium emerged and at a later stage got the attribute of
general law applied to all citizens in the Roman state. Therefore it is reasonable to claim that
the European Union law is not something completely new, but it constitutes a specific revival
of a unique legal culture that used to cover whole Europe in the past (Stein, 2007, p. 144).

Medieval particularity

Social circumstances in the Middle Ages that cover the age of feudalism and the pe-
riod of the establishment of absolutist monarchies were quite different. After the fall of the
Western Roman Empire in 476 AD and the invasion of barbarians, there was no increasing
probability of new conflicts. The reason for that is the broadest application of the principle
of personality — the law of an ethnic community to which a person belonged was applied

* “Itis incredible how every civil law is unrivalled and even ridiculous in comparison to our civil law”.
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to all legal relationships of that person (Zivkovi¢, 2004, p. 10). Sometimes the possibility of
the foreign “law” application directly depended on the power of the community penetrating
into a foreign territory. For example, the Vikings who were mostly Danes, while ravaging
England in the 9™ century, settled in the greatest part of the English territory north of the
Thames River. The area they settled in was known as Danelaw. In it, the English population
also had to abide by Danish customs (Rutherfurd, 2009, p. 186).

Medieval particularity was reflected in different countries founded in the territory
of the former Western Roman Empire, the consequence of which was different tribal af-
filiation that often gave rise to the question of what customs and rules should be applied
when regulating a person’s status. An interesting phenomenon is professiones iuris that
emerged in the 8" century and was quite widely used in the 9 and 10™ centuries (Varadi
etal,, p. 232). Professiones iuris is a statement made by the party in a dispute as an answer
to the question what law he/she lives in: Qua lege vivis? In literature, this statement is also
seen as the first appearance of autonomy of the will in terms of the possibility given to the
party to choose governing law.

With the strengthening power of feudal lords and feudal relations, the principle of ter-
ritoriality suppresses the principle of personality and, as a rule, the same law is applied in the
feud to all its residents. It was only with the Renaissance, the expanding trade relations and
more liberal legal attitudes that the principle of territoriality was gradually abandoned (Pak,
1995, p. 219). In law, the Renaissance marked the recovery of the authority of Roman law,
and in particular the authority of the Code of Justinian from 533 AD as the most important
and influential legal codification. Law schools founded in the Renaissance period gave rise
to the first doctrinarian debates dedicated to the conflict of laws, and created the collision
method as a method specific to the problems of the governing law determination. In fact,
during this period there was an interlocal conflict of laws that emerged in a relatively narrow
area between the entities close to cultural, social and economic criteria. The very possibility
of applying another entity’s law was not brought to question in these circumstances.

The most significant contribution to the theory of private international law was made
by three schools in the period from the 12 to the 17" century (Varadi et al., p. 233).

The work of the first one - the Italian statute school - is associated with two periods:
the work of glossators (the 12 and 13" centuries) and the work of post-glossators (the 14%
and 15" centuries). This school studied the conflict between customary rules in certain
towns. The political circumstances at the beginning of 12 century, created by the Peace
of Constance from 1183, made fertile soil for the emergence of the conflict of laws and the
foreign law application. Namely, by the Peace of Constance, the German Emperor recog-
nized the autonomy of Italian cities. In the social circumstances of the time, the merchants
from the cities of North Italy quite often made business deals with the merchants from
other parts of the Empire (Flanders, the Hanseatic League cities etc.), so it was necessary
to resolve disputes and apply customary rules applicable in one of those territories (Pak,
p- 219). The question of law application was also posed in the event of the conflict of rules
between different cities, which occurred quite often due to spatial propinquity. Citing the
authority of Roman law, the glossators created a dogma that enabled the application of the
statute and/or law of another city. The dogma in the form of a gloss was first constructed
by Accursius relying on the first constitution of the Code of Justinian that read: “Cunctos
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populos quos clementie nostre regit imperium...”, from which a contrario conclusion was
drawn that there are “those people over which the empire does not rule” and for which
there are some other applicable regulations.

The dogma constituted the theoretical basis for the work of post-glossators, well-
known for being the first to create the collision method. The most outstanding post-glos-
sators are Cynus, Bartolus de Sassoferrato and Baldus. Their method consisted of grouping
the statutes which covered certain legal relationships. All statutes were grouped into three
categories: real, personal and mixed (Zivkovi¢, p. 17). The nature of the statute served as
a criterion of their validity: the real ones were applied only in the territory of the city that
had adopted them, the personal ones had an extraterritorial effect as well, while the mixed
ones were applied to all legal matters concluded within the city (extraterritoriality existed
for these statutes in case a dispute was resolved in the city different from the one in which
the legal matter was originally concluded).

Particularity also characterized France in the 16" century. The state was divided into
several separate provinces, i.e. legal regions that constituted a sum of customs (coutimes)
characteristic for each given region. On the other hand, the strengthening of bourgeoisie
also meant resistance to the strict application of local customs and efforts for the broader
application of Parisian customs, which also suited the monarch. We cannot speak of the
conflict of laws and the foreign law application in this period the way we see them today.
Just like in Italian cities, in France of the 16™ century we can speak of the conflict of the
systems of rules, statutes and/or customs that cannot be equalized to the conflict of laws of
different sovereignties. The names of Dumoulin and D’Argantré are important for the work
of the French school. The affiliation to different social strata also marked the theoretical
work of these writers. Dumoulin as a member of bourgeoisie strived for the application
of the personality principle and is also known as the creator of the “autonomy of the will”
concept. As a Breton baron, D’Argantré fought for the autonomy of Brittany and, accord-
ingly, for the broader application of the territoriality principle.

The emergence of absolutist monarchies constituted the period of national unification
and creation of a single national market. Some authors connect the establishment of private
international law to this very period. Social relations that legally constitute the emergence
of the conflict of laws between various sovereignties were created in this period. For the
first time the conflict of laws arose between the domestic and the foreign country. Trade
development, the intermediary role of the Netherlands in trade (17" century) and the ex-
istence of colonial territories called for a different approach to the problem of the foreign
law application. The legal basis for the foreign law application was found in the principle
of “international comity” or “comity of nations” (comitas gentium). This principle was first
mentioned by Dutch jurist Hugo Grotius. Grotius is considered to be the father of the new-
age school of natural law and the founder of public international law deprived of the religious
influence. In his opinion, there is Divine law (ius divinum) deriving from Divine reason, and
human law (ius humanum) in its three forms: natural law (ius naturae), civil law (ius civile)
and international law (ius gentium) (Luki¢, Kosuti¢, 2006, p. 92.). If Grotius is an important
name in the theory of public international law, the Dutch-Flemish school of the time gave

*  “Those nations over which the empire of our mercy rules..”

991



Jelena M. Belovié, Some remarks on the idea of the foreign law application

another outstanding name for the theory of private international law too. Namely, the start-
ing principles for the foreign law application were established by Ulrik Huber. The third
axiom in the chapter of his famous work Praelectiones iuris from 1689, which refers to the
conflict of laws, allows the expansion of the effect of foreign law for reasons of courtesy. He
believes that entire law is divided into: natural (ius naturae) and positive (ius voluntarium).
Positive law is subdivided into: Divine (ius divinum) and human (ius humanum); human
law is further divided into: civil (ius civile) and international law (ius gentium). Even at that
time there was a pronounced attitude that ius gentium abstracted the principles referring to
social necessities - the need for cohabitation (Zadorozhna, 2019, p. 161).

Comitas gentium

The original doctrine of the institute of comitas gentium is founded on the assumption
of absolute territorial sovereignty of the state and its internal law (DPaji¢, 2006, p. 114). If
foreign law is also applied, according to the teaching of the Dutch-Flemish school, it is done
on the basis of the decision of a domestic court which accepts this possibility ex commodis et
tacito populorum consenso (in line with the mutual interest and based on tacit agreement).
Absorbing the achievements of the glossators and post-glossators, first the natural law
school insisted on building the system and systemic manner of thinking, the central place
in which was taken by the deductive manner of conclusion. Apart from the system of legal
rules, there are also natural obligations and moral duties that regulate mutual behaviour.
Huber’s concept of comitas gentium is a set of rules the states take into account in their
mutual relations based on tacit agreement. The foreign law application is not based on a
legally binding rule. Although a strict positivist, Huber believed that the possibility of the
foreign law application depended on the concerns of international comity, kindness and/
or courtesy, and that the decision about the foreign law application constituted an act of
goodwill of the states. Developing Huber’s principle of “international comity”, American
theoretician Joseph Story believed that the real basis for the application of a foreign coun-
try’s law lay in mutual interest and usefulness (Dornis, 2017, p. 4). Bringing the concept
of comitas gentium closer to the legally binding rule was first confirmed in the decision of
the US Supreme Court in the case Hilton v. Guyot (Joel, 2008, 27).

Comitas gentium is a rule that brings balance to social relations. Nowadays, comitas
gentium is ranked as a principle of public international law imposing the obligation of
cooperation and friendly relations between countries. Looking from the perspective of law
application, this cooperation is definitely not a moral luxury or an extravagant deviation
from the main course of resolving relations that are associated with more sovereignty. On
the contrary, the possibility of the foreign law application in certain cases is the prerequisite
for the stability of relations with the element of foreignness (Varadi et al., p. 105). Itis a
rule that may also be labelled as the rule of so-called “soft law”.
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Classical doctrines of the 19 and 20™ centuries

The liberalist ideas of the French Bourgeois Revolution from 1789 triggered a series
of events that constituted a complete break with the feudal system. On the other hand, the
development of production forces led to the all-round international exchange of goods and
services, which demanded the legal regulation of newly-formed relations. At the beginning
of the 19% century, first great codifications of the regulations were conducted in the field
of civil law.

Theoretical trends created in this period may be classified into two concepts: univer-
salist and positivist. Universalists thought that the regulation of the conflict of laws had to be
uniform in all countries, which could be achieved by acting in line with the common model
created a priori. The most important representative of this concept is definitely Savigny,
a German writer from the historical law school whose a priori solution was focused on
looking for solutions in a legal relationship that is associated with more sovereignty. Namely,
according to Savigny, every legal relationship has its centre of gravity and seat (Sitz) and this
very place towards which such relationship gravitates should serve as a connection point for
determining the legal framework with the legal rules according to which the contentious
legal relationship will be resolved. Just like Grotius and Huber, Savigny also thinks that the
foreign law application may be labelled as friendly comity (comitas).

The period of the strengthening of national states also implied the strengthening
of sovereignty and citizenship. As a representative of the universalist concept, Mancini
strongly supported these attributes and based his solution to the conflict on the principle
of lex nationalis. Every state should recognize the specific features of law, culture, customs
and morality that bind a person to his/her national state (Batiffol, Lagarde, 1981, p. 268).

The third theory that offers a universalist solution is the theory of vested rights created
by the renowned French theoretician Pillet. This theory finds a solution in the applica-
tion of the principle of territoriality. In his work Pillet starts from two theses: about the
permanence and generality of the application field of the regulations (Sajko, 2005, p. 37).
According to Pillet, a paradox is possible at the moment of disrespect or, more precisely,
impossibility to respect vested rights in the country in which such rights either do not
exist or are contrary to its social order. The problem is primarily in the boundary;, i.e. the
measure reached by the restriction of the vested rights in the territory of the states obliged
to observe it and to which those states should observe such rights, because they are bound
to it by internationally accepted and established obligations towards other states (Cori¢, 93).

Positivist concepts do not search for universal solutions that would be recognized by
all or the majority of countries. The essence of this concept was expressed by the Italian
scholar Anzilotti, who believes that the rules of the conflict of laws are international in their
effect, but formally internal (Pak, p. 223). The attitude that the norms about law application
are of a strictly national character was advocated by French theoreticians Bartin and Kahn.
Their works were a rebellion against the speculative teaching of the universalist school and
the confusion it kept creating by the differences between the ideal model of collision norms
and the actual status of positivist law in some countries (Zivkovi¢, p. 73).
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Unification of legal rules

Centrifugal forces had a strong effect in the territory of Europe at the beginning of this
millennjum. Economic, cultural and political unification at one moment also resulted in the
idea of the necessary adoption of a unique constitution for Europe. This project failed in
the ratification process at the 2004 referendum. The Treaty Establishing a Constitution for
Europe was declined at the referendums in France (54.68% votes against, with the turnout of
69.34%) and the Netherlands (61.7% votes against, with the turnout of 63%) (Borhart, 2013,
p. 12). However, irrespective of the aspects of the political unification, the unification process
of the private international law regulations in the territory of Europe proceeded more or less
smoothly. In the stage of private law communitarization (legally ensured by the signing of
the Treaty of Amsterdam in 1997), a series of regulations was adopted that unified collision
norms in different fields of private law. The unification of collision regulations was conducted
with the aim of achieving international harmony in decision-making, which implies that
the application of unique collision rules will lead to equal solutions, i.e. the application of
the legal regulations of the same legal framework to identical factual circumstances and
situations. International decision-making harmony is a principle established by Savigny and
it is also the ideal of private international law (Meski¢, Pordevi¢, 2016, p. 25). This form of
unification does not threaten the existence of private international law as a separate legal
branch and it also takes care of the need for diversities existing between individual national
systems of rules. However, the processes referring to the unification of material law rules,
not only inside the EU, but also on a global scale, definitely do that.

One of the forms of regulating private legal relationships with the element of foreignness
is also their direct regulation (in a direct manner, unlike the indirect collision method) by
the unification of material law regulations that ultimately eliminates the conflict of laws and
the need for their regulation. In historical terms, this method is not new. Ius gentium, i.e. law
created by the praetors in the second half of the Republic period played a very important role
in connecting nations with quite different cultures, religious and legal traditions (Bujukli¢,
p- 80). Even nowadays there are similar, although definitely not the same circumstances,
but what matters is which authority initiates these processes. An answer is imposed that
legal certainty suits the centres of economic power when it comes to the exchange of goods
and services on a global scale. Naturally, particularity of the solution to these matters is not
desirable because it slows down international trade. However, a question arises whether this
unification is justified and desirable when it comes to strictly personal rights of individuals.

Conclusion

To understand the relation between law and the society, it is necessary to understand
the nature of law and legal development. According to Professor Watson, “the development
of law is quite complex and one of very common factors in that development is borrowing
or transplanting legal institutions, solutions and even systems”. Law as a social upgrade
depends on its base, i.e. the society that is also a dynamic category. Important theories of
social changes and social development in sociology are cyclism, evolutionism and histor-
icism (Sljuki¢, Sljuki¢, 2013, p. 474).
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The reception of Roman law is proof in itself of dynamic and cyclic changes occurring
in the field of law. Many institutions and institutes from Roman law are even today part of
positive European-continental legal systems, although they are familiar in the Anglo-Saxon
legal system too. The system of rules of ius gentium points to the roots of the reception of
modern international principles. Moreover, comitas gentium as an evolved principle still
constitutes the basis of the foreign law application today.

This rule is no longer considered only a gesture of goodwill through which one
country applies the law of another country. It is an international obligation that is the
foundation of international cooperation and that cannot be reduced to a simple basis of
reciprocal behaviour by do ut des. In fact, those are complex and dynamic concessions made
by countries to one another, while mutually observing legitimate interests in the application
of other country’s law and expecting that those countries will observe and respect its own
legitimate interests in the domestic law application.

Although the foreign law application is seen as a civilization accomplishment, the
paper also refers to integrative processes that appear in law in the form of the unification
of legal rules. The emergence of economic globalization on a worldwide scale has already
entered other spheres of social life. The globally increasing level of migrations has led to
numerous contacts that do not penetrate only property and labour rights, but also other
private rights of individuals (status, family, inheritance etc.). We believe that erasing dif-
ferences as a reflection of the century-old cultural identity of certain nations, is unjustified
and undesirable and that diversity should be pursued both in modern law and society.
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