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YTUIIAJ CYICKE ITPAKCE HA 3AKOHCKY PEI'YJIATUBY
Y OBJIACTU ITPABA JITBT 3AJEJHUILIE

Caxxerax: Y cBeT/Iy HajaB/beHOT JOHOIIEHa 3aKOHA O UCTOIIO/IHUM 3ajeHIIIaMa,
MOCTABU/IO Ce MUTAksE Jla I je TIPEJJIOT 3aKOHA ¥ CK/Iafly ca YCTaBOM, HAPOYMTO HAKOH
HajaBa fia 3akoH Hehe 6Ty normucan. Vako Ycras npeunsnpa fia je Opak 3ajefgHuiia
MYLIKapIia 1 )KeHe, CTPYy4bally HCTUYY a Ce Y OBOM C/Iy4ajy He Pafiii 0 3aKOHY 0 OpaKy
U TIOPOMIIV, HUTH Ce HBUM IpeBubha MoryhHOCT ycBOjema fielie off CTpaHe MCTOIOMHNX
I1aposa, Beh [a VICTH pEry/Iniie NUMOBIHCKE, 3JpaBCTBEHE, IIEH3VIOHE U IPYTE IIPaBHE Of-
HOCe MCTOIIO/IHMX ITApTHEePa KOjy >KMBE Y 3ajeJHULN. Y MICTO BpeMe, MHOT€ jaBHE IMYHO-
CTH TI03BasIe Cy TPaJUIIMOHaTHE BePCKe 3ajeffHNIIe fla pearyjy y Iiuby ofbpaHe ,,IIpaBa
Ha cnobony u 6ynyhHoct Hapona”, uctuuyhu na ce criopra nurama, Koja ce ofHOCe Ha
perynucame y3ajaMHUX IIpaBa 1 06aBe3a MCTOIOIHIX I1apOBa, MOy PEIINTH 3MeHaMa
nocTojehnx sakoHa y onpehernm obmacTuma. ¥ 3eM/bama y KojiMa IOCTOje CMIHM 3aKOHMN
3HAYajHY y/IOTYy MMaJjia je Cy/icKa IIPaKca, Kao M Pa3IMyuUTa 3[paBCTBEHA M MCUXOJIOIIKA
yapyxema. [Ipakca eBpOINICKMX CyOBa je HEyjejHaueHa, a CIy4ajeBy YeCTO 3aBplIaBajy
npey EBporickum cyziom 3a jbyficka rmpasa, ok cy y CAJl Ha caBe3HOM HUBOY CBY aHTU-
XOMOCEKCYa/THI 3aKOHM YKUHY TV ofTykoM BpxosHor cyza (Lawrence v. Texas 539 YC 558
[2003]). Ypkoc ToMe, jeIMHCTBEHM 3aKOH Y 0BOj 0O/IaCTH He IIOCTOjU Y IIpaBa MCTOHO-
HIIX TTapOBa Ce PA3NMKYjy Off 3eM/be 710 3eM/be. ¥ paay he 6uTy maT mperien sHadajHUjUX
CYACKUX OJITyKa y OBOj OO/IaCTV Y eBPOIICKMM JIp)KaBaMa, Kao 1 ofiTyka BpxoBHor cyzma
CAJl, xoje Hac MOTY HaBeCTY Ha pa3MUIIbamkbe 0 MOIyhyM IIpaBHUM HOCIeuaMa (He)
yCBajarba CIIOPHOT 3aKOHA O MICTOIIOIHIM 3ajefHMIIaMa, O HOCTYIIL1Ma KOjit 61 ce MO/
VHNOVPATN YKOINKO 61/[ TIAPTHEPU OIJTYIN/IN [a 3aTpaXKe CYICKY 3alUTUTY Yy UWbY IIPN-
3HaBamba (bUXOBUX 3ajeM‘-IeHI/IX JbYACKNX IIpaBa, Kao 1 O CAaAp KVMHN 3Haqajy OBAKBUX
CYACKUX ITpeCypa.

Kiby4ne peun: 3akoH 0 MCTOIOHUM 33jelHUI[aMa, ucrononuu naposu, JITBT npasa,
JbyfICKa TIpaBa, CyACKa IIpaKca
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YBog

Bpak ce pa3Bujao 1 Membao TOKOM UCTOPUje, OF fAesa obudaja u Tpaguuuje Ko
IpYLITBEHE YCTaHOBE peryicaHe IpaBoM, y iuby ypehema ogHoca nsmeby nBa mia (kaga
TOBOPMMO O MOHOIaMHOM OpaKy) My BuLlle 1UX (Y CIy4ajy IomuraMHor Opaka) pany 3ajef-
HIYKOT XXMBOTa I ofirajatba motomctsa (Covié, 2020, str. 13). akibyderbe Gpaka Moxe yTi-
LJaTV Ha IMOBUMHCKa IIpaBa 11 o6aBe3e, aJIlil M Ha pas/IYNTe IOpecke OJIaKIInIie, COLMjaTHy
omoh, cruname 60paska y ofpebhenoj nprxasy, ma ce Moxke pehn fja pasosu 3a 3aK/bydere
Opaka MOTry OUTH Pas/IMYNTH — IPABHIL, COLVja/THI, €MOLIVIOHAIHI, (PUMHAHCHU]CKM, BEPCKI,
a IMOHeKaz 11 n300p pOAUTe/ba, KA0 M IMPOMICaHa OpadHa IIPaBIIa, yK/bYdyjyhu u oHa Koja
npensubajy mon 6ynyhnx cynpy>kHuka Kao jefaH Off yCIOBa 3a 3aK/byYerbe IYHOBAXKHOT
6paka (Covi¢, 2020, str. 13). [laHac ce y MHOTMM JIp)KaBaMa 3aKOHCKa Pery/laTiBa Metba Kako
61 ce IPaBHO MIPUSHAJIO KOHCTUTYNCAE U IIPAaBHE MOC/IENULIe MCTOMOHYIX 3ajef[HMLIA, ajIit
U MICTOTIONHYX OPaKOBa 1 yCBajamba fielje Off CTpaHe OBMX IapoBa.

EBporicka KOHBEHIIMja O 3aIlITUTH /bYACKUX IIpaBa U OCHOBHUX cobofa’ jeMun
3aIITUTY IPUBATHOT U MIOPOAUYHOT KMBOTA (WIaH 8), LITO je MMPY KOHIIENT Of IojMa
6paka 1 06yxBaTa OffHOCe BAHOPAYHNUX [TAPTHEPA U IUXOBE Jielie, OHOCE VICTOIIOTHUX
IapoBa U TpaHcceKcyanHe ogHoce. Takobhe, nako wiaH 12 rapaHTyje 3alITUTY IIpaBa Ha
6pax 1 3aCHMBaIbe IOPOJuIle 0co6aMa pasINIUTOr Mo/a Koje Cy IOCTUTIe ofpehern
yspacT, EBponcku cyp 3a /byfcKa IIpaBa je CBOjUM OJJIyKaMa CTao Ha CTAHOBUILTE /1A ce
He MITUTU CaMO TPaJiMIIMOHA/THA TOPOAUIIA.

ITpaBo Ha c/1060JHO OIYYMBaIbe O 3aK/byUelby U packyjjamy Opaka, Ha OCHOBY
C71060JHO JATOT NPYCTAHKa MYLIKAPIIa ¥ >KeHe Ipefl APpXKaBHIM OPraHOM, jeM4l Ce WIAHOM
62 YcraBa Penry6ike Cp6uje®, a [TopoandHu 3aKOH HaBOAM fia ce Opak ce CKIama Iper
MatrdapeM.* 3aKoH 0 3a0paHy FUCKpUMHUHALY]je® 3a0parbyje TUCKPUMIHAL]Y 3aCHOBAHY
Ha TIOJTy, PORY U CEeKCYaIHOj OpMjeHTaLuju U feIHUIIE KX KO TeIIKe 0O/IMKe FUCKPUMI-
HaIyje, 10K je y MehyHaponHOM 1paBy y 0Boj ob6macTu sHadajua Pesonyunja EBpornckor
IIap/IaMeHTa KOjoM ce 3abparbyje HUCKPMMIHALINjA 3aCHOBAHA HA CEKCYa/THOj OPVjeHTaLIjI
(w1aH 6), Te ce NO3UBajy ipXKaBe WIAHMIIE 1a TAPAHTYjy jefHOPOAUTE/bCKIM IIOPOAUIIAMA,
HeBEHYaHMM IIapOBMMa ¥ MCTOIONHMM IIapOBMMa IIpaBa Koja MMajy U TPaAMULIMOHATHN
napoBu (wiaH 56 1 57), Kao u fa IIOJHECY aMaHMaHe Ha nocrojehe 3akoHe Y UMby peru-
CTpalije NCTOIONHNUX napoBa.’ [loBe/ba 0 0CHOBHUM IpaBuMa y EBporickoj yuuju us 2007.
TOfIVHE TapaHTYje 3alITUTY IPUBATHOT V1 MOPOAYHOT XMBOTA (WIaH 7), Kao 1 IIPaBo Ha
Opak 1 Ha 3acHMBame mopoyuile (WiaH 9) u 3abpamyje AUCKPYMIHALN}Y 3aCHOBaHY Ha
II0/IHOj opujeHTanyju (drau 21).7

Crnymc6enu nuciti CLIT' - Mehynapogru yiosopu, 6p. 9/03.

> Cnymbenu inacnux PC, 6p. 98/2006.

* Cnymbenu inacnux PC, 6p. 18/2005, 72/2011, 6/2015.

> Cnymbenu inachux PC, 6p. 22/2009.

¢ Pesonyuuja EBpornckor mapinamenra 6p. A5-0050/2000 o 16. mapTa 2000.

IToepa 0 ocHOBHMM HpaBuMa EBporicke yHuje je o6jaBbena 7.12.2000. rogune Ha Camuty EY y
Hunin, anu Kao monmuTidKa fekaapalja Koja Huje 6una o6asesyjyha. [Tormmcana je 12.12.2007.
TOfIMHe Ha IUIeHapHoj cemHuLy EBpornickor mapimamenTa y Crpas6ypy, a YroBopoM us JIncaboHna
II0CTaJIa je IIpaBHO 06aBe3yjyhyl JOKyMeHT y CBMM MHCTUTYLMjaMa U fp>KaBaMa wiaHuama EY.
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Y CA]] cy Ha caBe3HOM HMBOY YKMHYTU CBU aHTMXOMOCEKCYa/THY 3aKOHM OJTyKOM
BpxosHor cypa (Lawrence v. Texas, 539 YC 558 [2003]). Yiipkoc TOMe, jeAMHCTBEHY 3aKOH
y 0BOj 0071aCTI He IIOCTOjI.

ITpepior HanpTa 3aKOHA O MCTOIIOIHMM 3ajeJHUIIaMa, KOjI Ce y HALIOj IpXKaBu
HajaBsbyje Beh Ay>kn HU3 TOfMHA, lepuHMIIIE PETUCTPOBAHY MCTOIIOIHY 3ajefHNUIIY Kao
»3jEHMILY TOPOAMYHOT >KMBOTA 1B JIMLA MICTOT IT071a KOja jeé CK/IOI/beHa IIPeJ] Ha/IEXXKHIM
OpraHOM jaBHe BJIACTH Y CKIafly ca ofpesbama oBOr 3akoHa .® YV MCTOM WIaHY Ce HaBOAM
[la je HeperucTpoBaHa MCTOIIO/IHA 3ajefHNIIA OHA 3ajeIHUIIA IIOPOAMYIHOT KMBOTA [BA
NNIIA MICTOT T0J1a, KOja HUCY CKIONN/IA UCTOIOMHY 3ajefHIIIY ITpel Ha/IeKHVM OpTaHOM,
a MeDy kojuMa He TTOCTOje CMeTHbe 3a CKIIallakbe MICTOIIOHE 3ajeflHNIIe, IpefBuheHe 3aKko-
HoM. [la/buM 4MTameM IpeJJIora Hal[pTa youaBa ce fla Cé HaKOH IPONMCHBama yC/IoBa U
IIOCTYTIKA 3a CKJIallalba ¥ PETUCTPOBakbe 3ajelJHMIIE, OFHOCHO 32 HheH IpecTaHaK, Ipely-
31pa Koje Cy TO IIpaBHe MOC/IeinIie Koje MCTOIO/NIHA 3ajefHNIIa Tpou3Boau. Y TBphyjy ce
IpaBa ¥ 06aBese IIapTHepa UCTOIOJHE 3ajeffHILIe Y TOKY KPUBIYHOT IIOCTYIIKA, Y CIY4Yajy
NuLIeba cIo60fe, y CIy4ajy 60/IecTy M TOKOM OOTHIYKOL JIe4etha, a Y OKBUPY IMYHUX
IpaBa NapTHepa CIIopasyMHM 1360p IIpe3uMeHa, U3Ip)KaBarbe IIapTHepa I jeTeTa apT-
Hepa UCTOIIONIHE 3ajelHNIIe, JOHOIEHe OJ/TyKa y BE3U ca IETETOM Y CIy4ajy XUTHOCTU U
IIpaBo fIeTeTa Ha OfpyKaBame INYHMX ofHOca. IIpesior oBor Hal[pTa 3aKOHA perynuiie
U UMOBJHCKE OJJHOCE ITapTHEPa, NNTakba y BE3U Ca IeH3MjOM, IOPE3NMa, ali U IpaBa
13 coljMjasHe U fledje 3allTUTe, Kao 1 IPaBO Ha HAKHAJy HITeTe. Y TEKCTY Ce HUTTE He
KOpUCTU ped Opak, HuTH ce npepsuba MoryhHoOCT ycBojema felie, 6110 3ajeTHUYKI VIV
OJl CTpaHe jeflHOT IIapTHepa.

Vimajyhm y Bupy fa cyfcka mpakca y Hauroj gpxxaBu y obmactu saurrute npasa JIIBT
ocoba Huje 6oraTa Kao Impakca HeKIX APYIUX Ap>KaBa, OfHOCHO MO>keMo pehit 1 fia je Bprio
OCKYJIHa, a ¢ 0031pOM Ha TO Jja Ce Ha/Ia3\IMO Ha KOPaK Off yCBajarba 3aKOHA O MCTOIIO/IHIM
3ajeflHMIIAMA, BEPYjeM /la HaM HeKM NPUMePU U3 yIIOPeJHONIPaBHE CY/ICKe IIPAKCe MOTY
6UTY OF KOPUCTH M JATU HaM IpPelU3HNjy CIMKY 0 Moryhum mocrymmnuma Koju he ce,
6e3 cyMmbe, y HApeIHUM TOAMHaMa aKTye/IM30BaTy U Npef HallMM cyfoBuMa. Takobe,
IIPEI/IeflOM 3HAYajHIjUX IPeCcyfia y 0BOj 00/IaCTy MOXKe Ce YOUUTH Ha KOjyI HauuH U Y KOM
IpaBIly je Cy[CKa [IpaKca BPIIMIA yTUIIAj Ha M3MeHe Bakehe 3aKOHCKe perynatuse Koja
ce opgHocu Ha JITBT monynauwjy.

Cyncka npakca
Cnobopa rosopa (One, Inc. v. Olesen (1958))°

Y npBoj npecyu BpXoBHOT cyza Koja ce OFHOCHIa Ha XOMOCEKCYamHOCT, BpxoBun
cyn CA]l je npenHauno npecyny Huker JleBeTOT OKPY>KHOT aIle/IallIOHOT CyJia I TaKo
HOTBPAMO YCTaBOM 3ajeMUeHO IIPaBo c/1060fe TOBOPa, KOje ce y OBOM CIIY4ajy OfHOCUIIO

Yawn 2 Ipegyior HaljpTa 3aKOHA O MUCTOIO/IHMM 3ajefHunama. (2021). Available at: https://www.
paragraf.rs/dnevne-vesti/080321/080321-vest18.html

®  One, Incorporated, v. Otto K. Olesen, 355 U.S. 371 (1958), Available at: https://supreme.justia.
com/cases/federal/us/355/371/
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Ha XOMOcCeKcyanHOCT. C/ly4aj je IOKpeHyT HaKOH ILTO je u3fame yaconuca One us 1954.
roguHe nporaieHo y Jloc Aubenecy HenpuxiagHuM 3a 06jaB/prBarbe 300r cagpikaja
Koju je apupMIIcao XOMOCeKCyaIHa ICKYCTBA. YIPaBHUK IIOIITE je Hapefyo HOITaHCKUM
BJIACTVMA JIa Ce 3aIlJIEHM CIIOPHO M3flabe Jacomnuca. Vaxo je OKpy>xHU Cyfl cMaTpao fa
CaJprKaj 4acoIryca jecTe HEIPUCTOjaH U 1a Ce MOYKe HasBaTy je TMHOM IOpHOTpadujoM,
Te Jla Cé 0 XOMOCEKCYaTHOCTI MO>Ke pasroBapaTy ajay CaMo Ca Hay4HOT M KPUTUYKOT
CTaHOBMINTA, BpXOBHM CYJI je TpenHaumo Mpecyy y KOPUCT U3JaBada Koju ce IMO3UBao
Ha rioBpeny IIpsor (co6ona roBopa 1 yapyxuBama) 1 YeTpHaecTor aMaHIMaHa YcTaBa
(TormHa AMCKPYMMHALIMjA TPOTUBHA OfPeNiON O jeTHAKO] 3alITUTN).

JonymreHocT ucrononuux 6pakosa (Baker v. Nelson (1972))'

Bpxosuu cyx CAJl je muTame paBHOIPaBHOCTY OpaKkoBa IPBM YT pasMaTpao 1972.
TOAMHe, Kajia je map n3 MuHeamosnuca >keeo Jia ce BeHYa, a J03BoJIa UM je yckpahena
360r TOra IITO Cy 61N UCTOT To7Ia. Bejkep, y To BpeMe CTyAEeHT IIpaBa, OTKPHUO je fia 3a-
KOHM M1HecoTe He TOBOpe 0 oy 6yayhux Cynpy>KHUKa, HUTK A USPUUUTO 3ab6pamyjy
ncrononte 6paxose. Hakou 11to je mpsocrenenn OKPY>KHM CYZ 0Z0ALIMO HJIXOB 3aXTeB
u BpxoBHM cys, MuHecoTe je mpecyauo fa 3aK0oH 0 6paKy Koji MICTOIIOTHUM MapOBMMa
yckpahyje MoryhHoCT 3ak/bydera 6paka Huje guckpumunniyhy, 6yayhm ga cy mianm-
pame opofMnIie 1 MOiu3abe Jielle y OCHOBM yCTaBHe 3amTuTe 6paka. Ilap je cmarpao ja
cy ocum IIpBor 1 YerpHaecTor aMmaHIMaHa, Kao y cny4ajy One, Inc. v. Olesen, mospehenn
u Ocmu (cypoBa u HeyoOu4ajeHa kasHa) u JleBeTrt amanaMaH (IIpaBo Ha MPUBATHOCT).
ITon Bejkep ce xanno Ha oaIyKy, a Bpxosuu cyy CAJl je opbaruo sxanby ,,360r Hemo-
CTaTKa CyIITMHCKOT CaBe3HOT muTama’. Ilap ce y MehyBpemeHy BeHUao y pyroM OKpyTy
Mumnecore 1971. rofuHe, HaKOH ITO je bejkep mpoMeHno uMe y poHO HEYTPaIHO MIMe.
MuHecora je 1eranu3oBaja MCTOIIONIHE OpakoBe 26. jyHa 2015. roguHe.

AHTUIMCKPUMMHAIIMOHO 3aKOHOAABCTBO (Romer v. Evans (1996))"

Haxon mro cy Heku rpajjosu y Konopasy ycBojumm 3akoHCKe 1 IIOJ3aKOHCKE aKTe
KOju Cy ocuM 3abpaHe AMCKPUMIHALMje Ha OCHOBY PeIUIyje, pace 1 IojIa, npensyban u
3abpaHy AMCKPMMMHALMje Ha OCHOBY CeKCyasIHe OpMjeHTalyje, YCBOjeH je aMaH/[MaH /iBa
Ha YcraB y Komopany, kojuM je 3abpameHo 3aKOHOIABHOj, M3BPIIHO] U CYACKOj BIACTI
rpajioBa I OKPYTa JOHOIIEhe OM/I0 KaKBYX ITPOTINCA U OfITyKa IIPOTHB AVICKPYMUHAIIje
Ha OCHOBY CEKCYaJIHe OpMjeHTaluje, Te Cy YKMHYTHU CBY aHTUANCKPUMUHALMOHY 3aKOHN
KOju Cy 61/ y Besy ca cekcyanHoM opujeHTanujoM. Bpxosuu cyn CAJ je, ca urecr ria-
COBa 3a U TP I7Iaca IPOTUB, IIPECY/IMO A je CIIOPHUM aMaHAMaHoM Ycrasa y Komopamy
IpeKpllleHa K/Iaysy/a o jefHaKoj sauTuty 13 YerpHaecTor aMaHMaHa 360T Ha4MHA Ha
Koju je u3BojeHa ofpebena rpyna. Y BehnHcKoM MULIbelby je HaBeLEHO fia ,9aK I aKo,

10" Baker v. Nelson, 191 N.W.2d 185 (1971), Available at: https://law.justia.com/cases/minnesota/
supreme-court/1971/43009-1.html

""" Romer v. Evans, 517 U.S. 620 (1996)), Available at: https://supreme.justia.com/cases/federal/
us/517/620/
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KaKo Ip>XaBa TBPAU, XOMOCEKCYyaIl MOTY HpOHahI/I 3alITUTY Yy 3aKOHMMa 1 ITOINTUKAMa
OIILITEe ITPMMeHe, Y OBOM C/Ty4ajy ce OHM JMCKPMMMHMIIY, TaKO IITO MM ce 3abpamyje fa
Tpaxke crenyuIHy mpasHy samruty . CTora je 3aK/by4eHo fa ce y KOHKPETHOM CIIydajy
Ppaju o KpIIewy ITpaBa Ha jeIHaKy 3allITUTY ¥ fla ce Hamepa yckpahyBama mmpaBa ofipebenoj
Ipynm us ,,OITer ocehaja AHVIMO3NTETA HMKAla HE MOXKE€ CMaTpaTy JIETUTMHNUM JIP>KaB-
HMM nHTepecoM”. Cyziuje Koje Cy I71acajie IPOTUB CMaTpaJle Cy fia je aMaHAMaH 010 caMo
»IPUINYHO CKPOMaH HOKymaj” OYyBarba TPASULIMOHATHNAX CEKCYyaTHIX 06Mqaja, NIpOTUB
HAaIopa MOMMTHYKY MOhHe MamWHe /ja Te 3aKOHe PeBUAMpA.

ITpaBo Ha cmobony yapyxxusama (Boy Scouts of America v. Dale (2000))"

Y cny4ajy Boy Scouts of America v. Dale, BpxoBHM CY je pasMaTpao Ja i HeKa Ipy-
BaTHa opraHmsanuja Moxe fia n3nsoju JIFGT ocobe yrephuBamem oxpehennx npasuna, n
y OBOM C/Iy4ajy je OfTy4eHO y KOPUCT opraHusanuje. IloBoy 3a mokpeTame OBOT IOCTYIIKA
6ma je ommyka ameprykux nsBubhava 13 1990. rogyHe fa ce U3 opraHmsalyje UCK/bydn
noMohHuk nssubada [lej, HaKOH ILITO je y HOBMHAMa MAeHTUPUKOBaH Kao Boba nmesbejcke/
rej anmjaHce YHuBepsurera PyTrepc. Bpxosnu cyp y Iby Ilepsujy mpBo6uTHO je mpecypyo
fia cy usBmbauu MpeKpumIM Ap)KaBHY 3aKOH 0 3a0paHy AUCKPYMMHALIM]je, a/u je Ta OfLTyKa
IIOHMIITEHA OfTyKOM BpXoBHOT cyfa, ca IeT I7acoBa 3a 1 yeTupyu Imaca mpotus. Cyz je
YTBPAMO Jia 611 mpycu/baBatbe u3Brbaya a Bpate MCK/bY4eHOT WiaHa KPIIMIIO BIXOBO IIPBO
aMaHJIMAaHCKO IIPaBo Ha Clo6oy yApyXuBamwa. Vssubaun cy ucTumanu ja je XoMoceKcy-
aJTHO TOHAIIIAlbe y CYIIPOTHOCTM Ca BPEHOCTIIMA CafipyKaHNM Y U3BUDauKoj 3aKIeTBU 1
3aKOHY, TOCeOHO OHMMA KOje IIPefICTaB/bajy U3Pasi ,MOPATHO 1 YMCTO, U Jla OpraHu3aImja
He Xe/M [Ia IPOMOBHIIIE XOMOCEKCYa/THO IOHAIIabe Kao IETUTUMHIY OO/VK TTOHAIIamba.

[IpaBo Ha IPUBATHOCT U INYHY Ay TOHOMU]Y
(Lawrence v. Texas (2003))"3

Y ciy4dajy Lawrence v. Texas, Bpxouu cyn, CAJl je mpecyano fa cy 3aKOHU KOju IIPo-
IICYjy CAaHKI[MOHNUCabe XOMOCEKCYaTHIX offHoca HeycTaBHI. CyJ| ce TTI03Bao Ha ITPaBo Ha
IIPUBATHOCT U JINIHY ayTOHOMI/[jy, I/ICTI/I‘IYhI/I oa je KIay3yaoM O IIPpOIMCaHOM MOCTYIIKY
u3 YeTpHaecTor aMaHMaHa OFHOCHOLMA MIPECTaBKe /JATO

»ITYHO IIPABO Jja Ce IPMBATHO NOHaIIajy 6e3 BIajyHe MHTepBeHLuje, aa CraryT
npxaBe Texcac He mofipkaBa IETUTUMHY P>KaBHU MHTEPEC KOj MOYKEe OIIPAB/IaTy HheHO
yIUIUTaEe y IMYIHY Vi IPUBATHM MHTEPeC MOjefIHITA 1 IeTOB IPMBATHY KUBOT, I1a CTOTa
jaBHe Myieje 0 MOpajTy He MOTY OIIPaB/aTH KpIllekhe yCTaBHUX IIpaBa Jbyan .

IToBop 3a TIOKpeTame MOCTYIIKa 611/1a je ONTY>6a 3a MpeKpIlaj IpeMa TeKCAIIKOM
3aKOHY IIPOTUB COTOMMj€, HAKOH IITO Cy JIopeHc u [apHep OTKPUBEHM TOKOM CEKCYaTHOT

2 Boy Scouts of America v. Dale,530 YC 640 (2000), Available at: https://supreme.justia.com/cases/
federal/us/530/640/

Lawrence v. Texas, 539 US 558 (2003), Available at: https://supreme.justia.com/cases/federal/
us/539/558/
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OIIHOCA, a OJITYKa je 3Ha4YajHa jep Cy BOM, OCHM CIIOPHOT 3aKoHa y TeKkcacy, YyKMHYTH 3aKO-
HI O COHOMI/[jI/I y jOIH TpUHAECT PYIUX OPKaBa, YMMe CYy MCTOIIO/IHN CEKCYa/IH/ OJHOCK
HOCTA/IN JIETaHu y cBUM Ap>kaBama CAJlL.

Cynuja AutornH CKaba je CBOjy OIIYKY fia I/Iaca IPOTUB 00pas/ioxyo uctudyhu aa je

»IOHETO MIIIUberbe pesyntaT Cyjia, Koju je IPOM3BOJI KYIType afiBOKaTcKe mpode-
cuje, Koja je BehuM fienoM npucTasa Ha TAKO3BaHY XOMOCEKCYa/IHy areHjly, Te Jia je 3ay3eo
CTpaHy y Ky/ITYPHOM pary, ofcTymajyhu of cBoje ynore o6e3behubarma, kao HeyTpaaHOT
[IOCMaTpaya, U HOLITOBaba EMOKPATCKIX [IPaBIIa aHTAKOBaba .

ITpodecop AnTonnh mnojammasa Aa IIOCTOjU BepoBatbe Aa rej porpam (gay agenda)
IIOZIpa3yMeBa ,IICHXOJIOLIKY MeXaHy3aM oTyIubuBama myomke” (Kirk and Madsen 1989,
HaBefieHO mpema: Antoni¢, 2014, str. 66). 3atum crenn dasa ,,oMeTarma’, OFHOCHO OHEMO-
ryhaBame IpoTUBHIIINMA TIOKPETa, KOju ce Hajuelrhe OMICYjy Kao pennrno3Hu ¢aHa-
TULY, 2 TIPUCTYIIe MefVjuMa, HaKOH dera ce y Tpehoj dasu ,Ipeokperamwa” mpekuaajy
HeTaTMBHE acoLMjallMje Y BE3U Ca I'ej MATAILEM U MCTE Ce 3aMerbyjy SPYTUM IMO3UTUBHUM
acormjalujaMa, a Ha Kpajy Clefiu IMpoKa KaMIlama ofHoca ca japHouthy (Antonié, 2014,
str. 67, 68, 71). Vlmak, on cMarpa fia ce, 6e3 063upa Ha yTHUIIAj KOjI je MMaJIa, KEBbUra ayTopa
Kupxka u Mezncena, HUTH 610 KOji JPYTH CIIMC HE MOTY CMaTpPaTH HEKMM TajHUM IIPO-
TPaMOM ,,je[fHOT Au(y3HOT U PasTpaHATOr IIOKPeTa, Kakas je rej mokper y CAIl” (Antoni¢,
2014, str. 75).

PaBHOMpaBHOCT OpaKOBa I IIOPECKO IIPABO
(United States v. Windsor (2013))*

Y oBOM ci1y4ajy, Koji je 6110 jeHa of IJITaBHUX IPEKpeTHUIA Ha IIYTy Ka paBHO-
paBHOCTY OpakoBa, Bpxosuu cyg CAJL je ofry4io ja HOHMIUTY fleo 3aKOHA O Of0paHu
6paka u3 1996. romune, Koju je 6pak gedmHNCAO KAO ,TIPaBHY 3ajefHUIly n3meby jemHor
MYIIKaplia U jeHe KeHe Kao My>ka 11 xeHe . ClIydaj je pasMaTpao CUTYalljy ABe IapTHepKe
Koje cy ce BeHuase y Kanaziu npe npecembera y Ibyjopk, ipxkaBy Koja je IpM3Hasa bIUXOB
6pak. Buna3op je HAKOH CMPTM NapTHepKe IOKyIIasa /ja 3axTeBa n3ysehe o mopesa Ha
VIMOBMHY 32 IIPEXUBEJIE CYNIPYXKHIUKE, Y B€3U Ca MMambeM KOje jOj je )Ke/bOM IIPEMUHYIIe
apTHepKe [IPUIIATIO, /I je beH IIOKYIIaj 6110 Oe3ycrieniaH 360r ofpeada caBe3HOr 3aKOHa
0 onbpaHu 6paka. Ca IeT I71acOBa 3a 11 YeTUPH I/Iaca IPOTUB, BPXOBHM CYZ je mpecynno
1a CIIOPHM 3aKOH KPIIN IIPpaBIMJIAH ITOCTYIAK M IIPMTHIOVIIE jenHaKe 3aIOTUTE.

»OCHOBHI edeKaT OBOT 3aKOHa je f1a nleHTUdUKyje MoACKy 6pakoBa Koje CaHK-
LOVOHNIIE Op>XaBa U YIMHN X HejeIIHaKI/IM, OITHOCHO HAMETAbE HejeHHaKOCTI/I, a HEC HCKI
APYTY PA3Io3u MOMYT BlafinHe ePUKaCHOCTH , UCTAKAO je cyauja KeHemu y MuIbemy.
3akpyueHo je fa Ope/pak Tpu 3aKoHa 0 OfOpaHM 6paka, KOjuM ce Of0MjaIo CaBe3HO Mpu-
3HaBake MCTOIONHIX OPAaKOBa, IIPefiCTaB/ba KpIlIelbe KiIay3ysie O IPaBHOM IOCTYIIKY 13
ITeTor amMaH/[MaHa U Jla CaBe3Ha B/Iafla He MOXKe AVICKPUMMHICATI BeHYaHe UCTOIOTHE
IIapOBE€ IIPUJINIKOM yTprI/IBaH)a CAaBE€3HMX HAKHAJA M 3allITUTE.

' United States v. Windsor, 570 U.S. 744 (2013), Available at: https://www.supremecourt.gov/
opinions/12pdf/12-307_6j37.pdf
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PaBHompaBHOCT 6paxoBa 1 couyjanta npasa (Obergefell v. Hodges (2015))"

Osa ofryKa je o6aBesasia CBe fp>KaBe fia IIPU3Hajy UCTONONHE OpaKOBe MOJ CTUM
yCIOBIMA, Kao 1 OpakoBe 3aK/bydeHe n3Mehy ocoba cynmpoTHOr 1mona, Kao 1 cBa Ipasa
u obaBese Koju 13 Tora mpomsmnase. ¥ ciyqajy Obergefell v. Hodges, rpyma of deTpHaect
MCTOIO/IHUX IapOBa U [{Ba MYIIKApLa Yijyi Cy IAPTHEPY IIPEMUHYIIN IOJHEIN Cy IIpel-
craBKy TBpfehu fa cy Ap)xaBHMU CTy)XOEHULN IPEKPIIIIN K/IAY3Y/y O jeHAKO]j 3alTUTI
n3 YerpHaecTor amaHAMaHa 3a0paHUBIIIY M Jja Ce BEHYajy 1 He IpusHajyhu 6pakose
CK/IOI/beHe Y ApyTUM fip>kaBaMa. Bpxosuu cyn CAJL je mpecyano y i1X0BY KOPHCT ca TIeT
I[JIACOBA 3a U YeTHPM I71aca IPOTUB, HaBofeh fa je To ,MOHIDKaBajyhe moCTymabe IpemMa
VICTOIIO/THMM ITAPOBMMA KOju, Takobe, MOTy TEKUTH TPAHCIIEHAEHTHIM CBpXaMa Opaka” 1
IpORYXMBIIYM UM beHeduIMje 3arapaHTOBaHe OpavHMM IIaPOBIMIMa CYIIPOTHOT [TO71a, KOje
Cy ce Ipe cBera OfHOCKIIe Ha OeHeduIyje COLMjaTHOT OCUTYPatba, 3HPaBCTBEHE 3alITUTE I
GeHeduLMje IPEXUBEMNX CYHPY>KHIKA, OFHOCHO BaHOpauHux napTHepa. Cyp je ncrakao
fia je ,,6pax je KaMeH TeMerbal] HAlIer APYIITBEHOT IIOPEeTKA U fja HeMa pasjuke nsmeby
MICTOIIO/IHMX [IapPOBa Y IOITIEAy OBOT IIPMHINII,  [ia CIIPedaBarbe MCTOIOHIUX I1apoBa Ja
Cce BEHYAjy JOBOAM HIX y HECK/IAJ Ca IPYLITBOM, yckpahiyje um 6pojue kopucty o 6paka
¥ YBOZM HECTAOMTHOCT y EbIIXOBe Bese 6e3 OIpaBgaHor pasiora”. Y U3[BOjeHOM MUIUBEY,
cynuja Llox Pobeprc je Hamncao fja 3abpaHe MCTOMOMHMX GpaKOBa HUCY KpILIe K/Iay3yly
0 PEOBHOM IOCTYIIKY WM IIPABO Ha IPUBATHOCT, KA0O HI KJIAY3YITy O jefHAKO] 3aITUTI
jep cy OuJIe IoBe3aHe ca AP>KaBHIM VHTEPECOM — OUyBabeM TPAfULMOHA/IHe AeduHumje
6paxa. Takobe, oH cMaTpa 1a je ,,yHMBep3anHa fepuHuIMja 6paka” Kao ,,3ajefHILe My-
IIKApI{a 1 )KeHe” HacTaja a 6u ce 06e36€ea1I0 YCIeHO BacuTaBame Aelle, KpUTHKyjyhn
BehMHCKO MUIIUBErbe 300T OC/Iabalba Ha MOPaiHa yBeperba a He Ha YCTaBHY OCHOBY, 360T
HpOLINpera OCHOBHIX TIpaBa 6e3 Ollpesa MM YBaKaBarba MICTOPHje 1 Kopuiiherba mpaBo-
cyba Ha HaunH Koju IpBO6KTHO HUje 610 npensuber. OH je ynozopuo u fa he Munubeme
BehiHe Ha Kpajy JOBeCTI O MOCTIEANIIA TI0 BepCKy cnoboxy, Kao 1 ia jesuk Cyna Hamaja
IIPOTVBHUKE MCTOIIOHNX OpakoBa 6e3 ompaBpama.

Crobopa Beponcniosectn (Masterpiece Cakeshop,
Ltd. v. Colorado Civil Rights Commission)'s

BpxoBHM ¢y je y 0BOj OfTyIIV yTBPAMO fia TIeKap Huje 610 Ty>KaH fia IpaBy CBafiOeHe
TOPTe 3a JICTOIO/He Napose. PUINIIC je Ha BepCKOj OCHOBM OJOMO a HAIIPaBU BeHYaHY
TOPTY 3a XOMOCEKCYa/THI ITap, TBpAehn fja IpaB/bebe KO/ava 3a Hera IPeficTaB/ba YMETHOCT
KpPO3 KOjy MOsKe Jja Todacty bora, Te ja 61 IIpucrbaBambe Ha IpaB/bebe Koada Y KOHKpeT-
HOM CITy4ajy HapyIllaBajio iberoBy cT060/y rOBOPa U IIPaBO Ha MCIIOBEAbe PETIUTHje, IITO
je rapanToBaHo IIpBuM amauamaHoM. Ilap je mogHeo Tyx6y Komucnjn 3a rpahancka mpa-
Ba, T03uBajyhu ce Ha 3akoH 0 3abpann puckpumuHanyje y Konopany. Anemaryonn cyn y
Kornopapy je crao Ha crpaHy mapa, mehytum apryment BpxosHor cyza y kopuct @ummca

5 Obergefell v. Hodges, 576 US 644 (2015), Available at: https://www.supremecourt.gov/opin-
ions/14pdf/14-556_3204.pdf

16 Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Commission, 584 U.S. (2018), Available at:
https://www.supremecourt.gov/opinions/17pdf/16-111_j4el.pdf
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610 je ,,HelI03BO/bEHO HEIPHjaTe/bCTBO fP)KaBe IIPeMa HberOBIUM MCKPEHIM BEePCKIUM yBe-
pemuma”. Cyz je 3ak/by4no fa ,,Braja He MO)Ke JOHOCUTH IPeCY/e WM IIPETIOCTaB/baTI
HEJIETMTYIMHOCT BEPCKUX yBepera I ITpakcit’, 300r Jera ce 3akoH Komopaya, kojuM je 6mma
3abpameHa TUCKPYMIHAIYja XOMOCeKCyatalja pUIMKOM KYIIOBYHE ITPOM3BOJA U YCIyTa,
y OBOM CJTy4ajy MOpao IpMMebIBATI Ha HeyTpa/laH HaulH Y IOIJIely penruje.

[ToBpena mpaBa Ha BEPOUCIIOBECT
(Ladele v. Islington LBC, McFarlane v. Relate Avon Ltd)

Y cnyuajy Ladele v. Islington LBC, matu4apka y jaBHOj CIy»6u JIOKa/IHe CaMo-
yIIpaBe cMaTpasa je ia je 6pak UCK/bYy4InBO Besa 13Melyy skeHe 1 MyIIKaplia, y CKIafy ca
xpuirhanckuM yuermeM.! VcTomonHe mapTHepcke Bese Cy 3a by 61te cyrmpoTHe boxjem
IpaBy, a HAKOH yCBajarba 3aKOHa O PETMCTPOBAHUM 3ajeffHUIIaMa KOji je CTYIINO Ha CHAry
2005. rogune y YjenumeHnoM KpabeBCTBY, M H-eroBe IPYMEHE Y JIOKa/IHOj CAMOYIIpaBy
V31uHrToH, OHa je Bulle myTa oA0WIa a 06aB/ba FyXXHOCTY MaTUIapKe I LePeMOH]Y
perucTpoBarma NCTOMOMHNX 3ajefHIIA. YCIeuIe Cy >Kaabe Koera Ha BeHO AMCKPUMU-
HAaTOPCKO IOCTYMakbe Vi TOKPeTambe JUCIUIIIMHCKOT IIOCTYIIKA IIPOTUB e, Y3 MoryhHOCT
ry6/perba II0C/Ia yCIen, HeIOLITOBaba pafHux obasesa. O6pahajyhu ce Tpubynany 3a pague
CIIOPOBe, MICTAKIA je Jia je AMPEKTHO M MHAVPEKTHO JUCKPYMIHIICAHA U Y3HEMMPABAHA 110
OCHOBY penuruje, anu 6yayhu fa menn craBosnu Hucy npuxsaheHn, yrepheHo je fa Huje
6110 TIOBpefie paBa Ha BepoycrosecT. V mweHa xanda mogHeTa AlenalioHOM CYAY je
onbujeHa, a y 00pasyIoxKemy je HaBeleHo [ je ,,ibeH I0Ca0 UCK/BYINBO CEKyIapHe IIPUPOTE,
360r yera je eHa BepcKa cxBaTama Opaka He ocnobabajy o6aBese kojy 1MMa NpUINKOM
perucTpoBama ucTononHux 3ajesuuna’ (Nikoli¢, 2015, str. 78-79).

Cmiraan cry4aj je McFarlane v. Relate Avon Ltd. busmm crapemmsa 1ipkse y bpucromy
CMaTpao je fia Cy XOMOCEKCyaIHI OfHOCHU I'PellHy ca cTaHoBulITa bubnuje, 36or vera
ux He Tpeba moxgpyxasaru.'® Ox 2003. go 2008. roanHe, Kao ICUXOTEPAIEYT Y IPUBATHO]
OpraHusanuju, Koja ce 6aBIUIa IPY>KambeM yCIIyra CaBeTOBaba ¥ Be3U Ca CeKCyalHUM 1
eMOTVBHIM IapPTHEPCKUM OfHOCKMa, paayo je ca JITBT ocobama, anu je 360r Bepckux
cxBaTama I104e0 Ja n3beraBa Takse cay4ajeBe. HakoH moKpeTarma FUCHMUIUIMHCKOT 110~
CTYIIKa IPOTUB Ibera i OTIYLITaba Ca IOC/A, CY/ 38 pajiHe CIIOPOBe IIPECYAIO je Aa Hije
IOCTOja/Ia JUCKPUMUHALMjA HUTY OTIYILITakbe 300T IeTOBIX PENMUTIjCKIX YBepema, Beh
ZIa je y3pok 610 ,HEeIOLITOBabe IPaBIIa O PaJHOM [IOHAIIAkY OpraHu3alje y Kojoj je
3armocieH”. AmellaljoH CyJ je, Takobe, ToHeo onbujajyhy mpecyny, mosusajyhu ce y 10j
Ha nipecyny Ladele v. Islington LBC (Nikoli¢, 2015, str. 79).

VicrononHo popuresctso (Frette v. France, E. B. v. France,
Gas and Dubois v. France)

EBporicku cyp 3a jpyfcka npasa je, moctynajyhu mo npepcrasuy @pera nporus
dpaHIfycKe, HAKOH LITO je MY je Of01jeH 3aXTeB 3a YCBOjerbe feTeTa 300T CeKCyaiHe

7 Ladele v. Islington LBC (2009) EWCA Civ 1357.
8 McFarlane v. Relate Avon Ltd. (2010) EWCA Civ. 880.
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opujeHTalje, JOHeO 3aK/bydak fa u3Mebhy npxxasa wianmuna Caseta EBpore He mocroju
3ajefHUYKM CTaB II0 OBOM IIMTAY, Te [a je 300r Tora oIyKa ppaHI[yCKOr CyAa y CKIafy ca
wranoM 21. KouseHnuje o mpasyma feteta 1 06aBe30M JpiKaBa fia yCBOjerbe Oyzie y CKIagy
ca HajbOJbIM MHTEPECOM JIETeTa, y3 CaIACHOCT HAIIEKHNX BIIACTY, Y3 Mepe 3allITHTe feTeTa
U Y3 YC/IOBe M MOCTYTAK Koje ofpel)yjy Ap>kaBe CBOjUM HaIlMOHATHVM 3aKOHO/IaBCTBOM. '’

Mnak, EBporncku cyp 3a /byficka IIpaBa je y ciy4ajy E. b. npotus ®panijycke crao
Ha CTaHOBMINTE fla PpaHIyCKe BIACTH, ycKpahuBameM IIpaBa XOMOCEKCyalIuMa, Oucek-
cyaniyMa 1 nesbejkama fia ycBoje Jielly, CpoBofie IUCKPUMUHATOPCKY IIPAKCY Y OFHOCY
Ha TIOjefiuHIle, YMMe Cy NoBpefue unaH 8 u unaH 14 EBporicke KOHBeHIIMje O JbYACKIM
IpaByMa, aiu U GPaHI[YCKU 3aKOH KOj IPOIINCYje fia, HOpefi apoBa, U I0jeNHIIU MOTy
AIINLMPATH 32 YCBOjetbe fmette.”’

Cryuaj Iac u [Ty6oa nporus Ppanirycke cmaTpa ce Behum mopasom rej mobuja. Hakon
IITO je jeffHOj Off MApTHEPKY OIOMjeH 3aXTeB 3a YCBOjeme [jeTeTa Koje je ieHa IMapTHep-
Ka 1o61Ia BaHTeIeCHOM OIUIOAHOM, EBPOIICKH CyJ je CTao Ha CTAaHOBUIITE [ja WIAH 12.
KouseHuuje (mpaBo Ha 6pax 11 mopoauily) He ob6aBesyje Ap>KaBe [a JIeraIn3yjy NCTOIIOIHEe
6pakoBe, a /ja Ip)KaBe, y CTydajy IIOCTOjarba 3aKOHA O PETVMCTPOBAHOM ITAPTHEPCTBY, MMajy
IUCKPEIMOHO TIPaBo ia OfTyde Koja he mpaBa 6MTH Ipy3HaTa MCTONOMHUM NTApTHEPUMA.
JuckpuMMHaNVja Ha OCHOBY CeKCyaslHe OpMjeHTalyje je MCK/bydeHa U 300T YMbeHnIe
Jla HeBeHYaHMM XeTepOCeKCyalTH!M MTapOBNMMa, TaKohe, Hije JOCTYITHO yCBOjeme Aele y
®pannyckoj.” Tonuny faHa kacHUje, 3akoHOM 2013-404 103BOJbEHO je 3ajefHNYKO BpIIeHhe
pPOAUTEbCKMX OBTamhera NCTOMONMHUM TApOBJIMa KOjU Cy BeHYaH!, YKOJIMKO je fieTe
ycBOj10 jemaH ox cynpyskuuka (LOI n° 2013-404 du 17 mai 2013 ouvrant le mariage aux
couples de personnes de méme sexe).

3aK/by4yHa pasMaTpama

Kapia roBopyumo o eBonyLiuji 3aKOHOZiaBCTaBa y obnacty 3amtute npasa JITBT momy-
JaLyje, MO>Ke Ce YOYUTH ia Ce OHa OfjBMjajIa IIOCTEIeHO, Ofl HeperncTpoBaHe KoxabuTanuje,
PErncTpOBaHMX MAPTHEPCTABA, [I0 U3jeJHaYaBatba XOMOCEKCYaTHIX M XETEPOCEKCYaTHNX
6pakosa 11 omoryhaBara MICTOIIONTHIM ITAPOBYIMA JIa Y’KIBajy POIUTE/bCKA IIPaBa Ha UCTH
HA4YMH Kao M XeTepocekcyaaHu naposu. CBa nuTama Koja ce TMYy IOPOAMYHOIPaBHIX
OfHOCa, IIPe CBera JONYIITEHOCT 3aCHIBaba 6paka, yCBojerbe felie, 1o 3ajeqHITIK M
Off CTpaHe jeJHOT apTHepa (Kajia ce y ylI03M YCBOjeHNKa Ha/lasy fieTe APYror IapTHepa),
IPOMOBICalbe ¥ IOACTHIIAIbE BELITAYKe OIIOfIbE Y ITAHMPAHVIM J1e30€jCKIM IOpOoAMLaMa,
Ia M CyporaT MajYMHCTBO Y CUTyalMju Kajla iBa MyIIKapIia Hoxerne fa ce Haby y ynosn
poauTeba, 110 MPaBMITY Cy HajoCeT/bUBMje 00IACT U IHIXOBOM PETY/IMCAbY Ce IPUCTYIA
Hajuyemrhe HakoH ucreka ofpeheHor 6poja rofgMHa o IpU3HaBaba U PETYINCarba T

' Frette v. France, (2002). No. 36515/97. Available at: https://www.equalrightstrust.org/ertdocu-
mentbank/frette%20v%20france.pdf

% E.B.v. France, (2008). no. 43546/02, Available at: https://advokat-prnjavorac.com/zakoni/EB-
protiv-Francuske.pdf

2! Gas and Dubois v. France, (2012). no. 25951/07. Available at: https://ordoiuris.hr/predmet-gas-
i-dubois-protiv-francuske/
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KOja ce OfjHOCe Ha MIMOBMHCKA IIpaBa, IIpaBa 13 00/IaCTH COLlMjaIHe U [iedje 3alITuTe 1
IMTama y Be3! ca IeHsujaMa 1 nopesyuMa. Vako npepioxxenn HaupT 3akoHa 0 ICTOIIONHIM
3ajelHMIIaMa HUje 3aKOH 0 OpaKy 11 HOPOJMIIN, CMaTPaM Jia IIPOTUBHMIIN BeIOBOT YCBajamba
He Ipellle KaJia 3aK/by4yjy, WIU Hacayhyjy, #a je OH yBOZ y IIOTIIYHO V3jeHa4YaBabe XOMO-
CeKCYa/IHIX 1 XeTePOCEKCYa/THIX IIapOBa 1 Y 06/1acTit GPAIHOT ¥ POANTE/HCKOT IPABa, IITO
Ce JTAKO MOYKe 3aK/bYYMTH ITIOCMATParbeM Pa3BOjHOT ITyTa 3aKOHCKE PeryaaTuBe y IpyTuM
npxaBama. Ha Tom myTy yTuiaj cyficke mpakce je HeCyMbJBO M3y3€THO 3HayajaH, jep je
OHa CBOjVIM ay TOPUTETOM, 113 TO{MHE Y TORUHY, KPUWIA Iy T IPOIIMPUBaY 001Ma IpaBHe
samture JITBT ocoba. Ipyro je muTame KOMMKO CY CYLOBM Y CBOM pajiy He3aBJMCHU 1
ocnobobenu of yTuIiaja Ipyrux nNpefcTaBHUKA BAACTH M Pa3IMINTUX MHTEPECHUX TPYIIa.
Kapa rosopnmo o mopopum, mpodecop lllysakosuh saxmpydyje fa ce mapTHjcKy Ipo-
rpamcku craBoBu y Cp6uju kpehy on konsepsatusHor (CIA CaHlax) fO IOCTMOIEPHOT
(CIIC), naBopehnm na Behuna cTpanaka y mopoamIiy BUAM 3ajefHUIIY MYIIKApLa, XKeHe I
BIXOBe fierie, foK jennHo CIIC ,momuise apupmucame npasa JIIBT nonynamyje, u3 dera
TIOCTIEAVIHO CIefie ¥ TIpaBa y JOMeHY MOPOANYHe TIONMUTHKE, ¥ TIOCTaB/ba MNUTambe Ja TN
Ce Ha Taj HAuUH ,,BPIIN peBU3Nja cTaBoBa o mopopuuyu u3 [Iporpama n3 2010. roguue”
(Suvakovi¢, 2020, str. 50, 55). [Iporpamu cTpaHaKa ¥ MOTUTHKE KOjy CIPOBOJIE Y CTBAp-
HOCTH 4eCTO ce He TTOAYAApajy, jep ce CTpaHayKa IMONMUTHKA I HeHe ujeje y 6p3oM Xony
ycariailaBajy ca 3aXTeBMMa I CTaHJapuMa je[jHe CBETCKE IIOIMTIKE KOja II0CTaje CBe
BUJBMBH]a, fleNyje ITTaCHO 1 6e3 HeKaalliber IPUKPUBatha, Y CBUM CerMEHTIIMA HAIINX
XKMBOTA, ILITO Ce ITOKA3a/Io ¥ TOKOM OBe Hociefe manneMuje. Cpbuja jecte pemaTuBHO
KOH3€epBaTMBHA Cpe/iiHa, Y K0joj 1 CpIicKa ITpaBOC/IaBHa IIPKBa MIMa 3Ha4ajaH yTUIIaj Ha
Kpeuparme jaBHOT Mibelba. IIpaBocIaBHa IPKBa 1IMa KOH3ePBATUBHI CTaB O XOMOCEKCY-
aJIHOCTH, HApounTo y ncTouHoj EBpomnu u Ipuxoj. Crora ce He Moxke odekusati Aa he ce
HOTITYHO M3jeJHAYaBakbe XOMOCEKCYaTHNX 1 XeTePOCEKCYaTHMX TapoBa Y CBMM 06/1acTiMa
moropuTy 6p30, HUTH IMpeKo Hohu, MaKo MM ce YMHU fia ce KpeheMo y ToM mpaBIy.

Kao mITo ce BUfM y IpuKasy HEKMX C/Iy4ajeBa U3 CyACKe IIpaKce, IIOCTYNIN KOju ce
TUYY 3aLITITE IPaBa Ha CTOOOAY BEPONCIIOBECTHL, KOju ¢y v Be3u 3a JITBT npaBuma, yectn
cy, mto Huje usHeHabemwe, 6ynyhu na BehnHa Bepckux 3ajemHinia He Iiefia 61arOHaKIOHO
Ha 3aKOHCKe IIPOMeHe y 0BOj ob6rmacTu. VIHTepecaHTHa je M3jaBa pUMOKATOMIMIKOT Kap/iyi-
Hasta Pajuxappa Mapkca, npencenasajyher Hemauke Oyckyticke KoH(pepeHLje, KOji KaxKe

»a CMO IO Cajja MMaJIJ Ty PA3/IMKy — HeKM Cy IIPOTHUB, HEKM CY 3a, ONJIa je OTBO-
peHa guckycuja...Mu (IjpkBa) MMaMO CBOj MOPa/IHU CTaB O O6PAKy U TO je jacHO, ann
CeKy/lapHa Jip>KaBa MOPa PEryaucaTi UCTOIOIHE IAPTHEPCKE OJHOCE U JOBECTU UX Y
IIpaBefIaH IIO/I0aj, @ MM, Kao LIPKBa, He MO>KeMO OMTY IPOTHUB TOra... BepyjeM fia 1jpkBa
MO>Ke OMTH [JIaBHU jYHAK y pasBojy IIypamucTudkux apyurrasa” (Mac Donald, 2016,
HaBeJIeHO IIpeMa: Covié, 2020, str. 177).

TymauemeM KypaHCKUX ajeTa M XaJiuca, BUAUMO Aa OHM 0Cyhyjy xomocekcyanHe
pantbe (3ajenHo ca BehHOM 06/1MKa BaHOpAaYHMX OHOCA Y MC/IAMY), /i Ce TPAaHCPOTHE
0co6e 4eCTo IPUXBATA]y YKOIMKO Ce IPUAPKaBajy TPaFULIVIOHATTHIX POTHIX HOPMY HAKOH
TpaH3uLyje, I1a TAKO MPAHCKa B/IajJja He CaMo J1a J03BO/baBa 1 IIPYM3Haje oIlepalijy IIpOMeHe
nona, Beh 1 cy6Benmonne taj mocrynaxk. Tpeba pehu ga ce Behnna gpxasa ca Behun-
CKUM MYC/IMMaHCKIM CTAHOBHUIITBOM, Kao 1 OpraHusaljyja 3a MCIaMcKy capaniby (eHIL
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OIC), ycuporusuna yHanpehemwy JITBT npasa y YjenumenuM Hauujama, y [eHepaHoj
cxymutyan win YHXPII-y, anu cy Anbanuja u Cujepa JleoHe moTmmcare feKnapanujy
YH kojom noapsxasajy JITBT mpasa (JITBT sakonu o 3sabpanu fUCKpUMMHALYjE JOHETH
cy y An6anuju u na ceseprom Kumnpy) (Covi¢, 2020, str. 178, 179).

Jemau 6poj ayTopa HaBOAY [a JOCAALIbHA UCTPAKUBAKA He [I0OKa3yjy [a OffpacTambe
fielle y MCTOIIONIHOj IIOPOANIIM YTUY€E Ha IbUXOB IICUXMYKYM Pa3Boj, [ja je Mojiesia yaora
IpeMa 0Ty Maka Hero paHuje, Kao 1 Jja ce IapoBM y 3aK/bydeHoOM Opaky demihe Hanase
Y POBUTE/bCKO] Y1031 ¥ OFHOCY Ha IIapOBe KOji JK1Be Y BaHOpauHOj 3ajennuuy (Bianchi,
Milkie, Lamb, HaBemeHo mpema: Covig, 2015, str. 401, 402, 405). C Apyre CTpaHe, HABOAY
ce jia je pabame ocHOBHa QyHKIMja cTynama y Opak 11 3aCHMBamba OPOANLIE M UCTHUYE Ce
CyMba y MOryhHOCT ycIlellHe coljanm3sanyje fielie y XOMOCeKCyaTHOM OpaKy, OGHOCHO
Y 3ajeHNILY Y KOjoj He 61 6yt Ipucy THU popuTerbu o6a nona (Suvakovié, 2013, str. 166,
168; Antonic, 2014, str. 96).

ITpodecop Anronnh HaBopM Ha KoxabuTanyja 11U IapTHEPCKO foMahMHCTBO Mpy-
Kajy M3BECHY JPYIITBEHY 3aIUTUTY U COLIUjaTHy CUTYPHOCT, jep APYIUTBO ,,AMa MHTepeca
fia TIOIPKM CBaKy BPCTY CTaOMIHIX, MOHOTAMHIX Jby6aBHMX (CEKCya/lHMX) Be3a 1 Jia ce
HopMaym3yje HaunH xusoTa JITBT ocoba” (Antonié, 2014, 208). Ha oBaj HaunH 61 ce Mo-
I71a 06e30euTI U ,,Cpa3MepHa IPM3HATOCT U COLMjaIHa adupMaliyja 3a ne3burej napose,
a J]a TO He YIPO3U TaKO BaXKHY MHCTUTYLIH)Y Kao 1WTo je 6pak” (Antonié, 2014, str. 208).

Takobe, on pasmukyje ofHOC perpecuje (TpafUIMOHATINCTIIKI MOJIEN), Y CUTYALVjIL
KaJla II0CTOj1 jaBHA U IPUBATHA OCY/a, IIa M IPOTOH U Pa3/IMYMTa KPIIeHa hIUXOBUX JbY/I-
CKUX IIPaBa; OIHOC ToNepaHIyje (bepanHn Mofien) Kafia XOMOCEKCYaTHOCT Hije 3aKOH-
CKM CaHKILIMOHNCAHa, a/l CBAKO MMa CTI000/Y [ia BpeHyje MOPaTHOCT XOMOCEKCYaTHMX
OffHOCa U JIa VIX He TIOfip>KaBa (M3 BePCKIUX Pa3/iora, Ha IpyMep) Wi ia 6yzie paBHOAYIIAH
II0 TOM IIUTaBY; OHOC IpUHYAHe adupMalyje (IIporpecBUCTUYKI MOJEN) KOju ce jaB/ba
Kajja IOCTOj! ,yHUBep3ajIHa 0OaBe3a IIPaBHOT U CTATYCHOT (MOpa/IHOT) U3jeiHaYaBatba
XOMOCEKCYaTHUX I XeTePOCEKCyaTHNX Be3a — off 6paka, TpeKo ycBajama fielie, 10 ip)KaBHe
HOMONM y BelTauKoj OIIOALY U IPMXBaTaba rej KynType y Mefujuma” (Antonic, 2014,
str. 204). OH 3ax/pydyje fa cy npsu u Tpehn Mofen ,ayToputapHe KpajHoCTI, fia ce Tpehn
Mogien cBe vemihe npomcyje kao npean y CAJI n sempama EY, a cam ce 3amaske 3a 6uparme
cpenmer, mibepanHor mopnena (Antonié, 2014, str. 205).

W nape BepyjeM fa KBaUTET jejHe TIApTHEPCKE BE3€ I OTHOC Ca IeTETOM He 3aBJCe
Off Heunje ceKcyaHe opujenTtanuje. Takobe, cmaTpam na je mpaBo cBake ocobe fa My 3a-
KOH jeMun ofipel)eHa mpaBa 11 BUXOBY 3alITUTY, HA HAYVMH Ha KOjJ TO YMHU HPEIOKEHN
Hanpr 3akoHa 0 MCTOIONHMM 3ajeHUILIaMa, U Y TOM CMIUCTY CPefitbi THOepanTHI MOJie
M Jienyje IpUXBaT/buB. MebyTuM, TeHeHIMje ¥ YIIOpeIHOM IIPaBy Y 0BOj 06/1acTH 1
HA4YMH Ha KOjy Ce CIIPOBOJM IOUTHUKA KPeUpPaba IPyIITBA, YNHU MU Ce, LI1ajby IOPYKY
na he y 6ynyhnoctu 6t Mmoryhe HoBLeM kpenpaTu cBaku OZHOC KOji je Hekaf 610 1c-
K/bY4MBO IIPUPONHOINIPaBHY, off bora nar, a ja he 3akoHOZaBCTBO U Cy/CKa Ipakca 6uTu
caMo y QYHKLMjM ITOfIPIIKe IOTPOIIAYKOM IPYIITBY y KoMe Moxe, uan he mohwu, ma ce
wratu u Tyha Marepuiia u teno xoje he mpomasutu Kpos mopobhajue 600Be 3a feTe Koje
he ce 3BaTy HamMM, HE3aBMCHO Off TOTA Jja /TN Ce HATA3MIMO Y XeTePOCeKCYanHOj NN Y
XOMOCEKCYa/IHOj Besu nin 6paxy. VI To je ono mto Tpeba HajBuire fa Hac 6pute. [Topyka
Jia ce HOBLIEM MO>Ke KYINTH balr CBe.
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Abstract: In the light of the announced adoption of the Law on Same-Sex Unions, the
question arises whether the draft law is in accordance with the Constitution, especially after
the announcements that the law will not be signed. Although the Constitution specifies
that marriage is a union of a man and a woman, experts point out that in this case it is not
a law on marriage and family, nor does it provide for the possibility of adoption of children
by same-sex couples, but that it regulates property, health, pension and other legal relation-
ships of same-sex partners living in the union. At the same time, many public figures have
invited traditional religious communities to react in order to defend the “right to freedom
and future of the people”, emphasizing that contentious issues related to the regulation
of mutual rights and obligations of same-sex couples could be resolved by amending the
existing laws in those areas. In the countries where similar laws exist, case law has played
a significant role, just as various medical and psychological associations. The European
case law is not uniform, and cases often end before the European Court of Human Rights,
while in the United States at the federal level, all anti-homosexual laws are repealed by a
Supreme Court decision (Lawrence v. Texas, 539 U.S. 558 [2003]). Nevertheless, there is
no single law in this area and the rights of same-sex couples vary from country to country.
The paper will provide an overview of significant court decisions in this area in European
countries, as well as the decisions of the US Supreme Court, which may lead us to think
about the possible legal consequences of (non)adoption of the disputed Law on Same-Sex
Unions, about procedures that could be initiated if partners decided to request judicial
protection for the purpose of recognizing their guaranteed human rights, as well as the
content and significance of such court judgments.
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Introduction

Marriage has developed and changed throughout history, from the part of customs
and tradition to the social institution regulated by law, with the aim of regulating the rela-
tionship between two persons (speaking of monogamous marriage) or several persons (in
the event of polygamous marriage) for joint life and upbringing of children (Covi¢, 2020,
p- 13). Marriage conclusion may affect property rights and obligations, but also various
tax reliefs, social assistance, acquiring the right to residence in a country, so it can be said
that the reasons for marriage conclusion are various - legal, social, emotional, financial or
religious, and sometimes the choice of the parents, which also refers to prescribed marital
rules, including the ones stipulating the sex of future marital partners as a condition for
valid marriage conclusion (Covi¢, 2020, p. 13). Today in the legal regulations in many
countries are changed for the purpose of legal recognition of the conclusion and legal
consequences of same-sex unions, but also of same-sex marriage and the adoption of
children by these couples.

The European Convention on Human Rights and Fundamental Freedoms?* guaran-
tees the protection of private and family life (Article 8), which is a broader concept than
the concept of marriage and includes the relationships of extramarital partners and their
children, the relationships of same-sex couples and transsexual relationships. Moreover,
although Article 12 guarantees the protection of the right to marry and to found a family
to men and women of marriageable age, in its decisions the European Court for Human
Rights has taken the position that the protection does refer only to the traditional family.

The right to free decision-making about entering or dissolving a marriage, based on
the free consent of a man and a woman before the relevant state body, is guaranteed by
Article 62 of the Constitution of the Republic of Serbia’, while the Family Law stipulates
that marriage is entered before the registrar.* The Law on the Prohibition of Discrimination®
prohibits discrimination based on sex, gender and sexual orientation and defines it as
serious forms of discrimination, while in international law, an important document in
this field is the Resolution of the European Parliament. It prohibits discrimination based
on sexual orientation (Article 6) and invites the member states to guarantee single-parent
families, common-law couples and same-sex couples the same rights that are enjoyed by
traditional couples (Articles 56 and 57), as well as to submit amendments to the applicable
laws for the purpose of the registration of same-sex couples.® The Charter of Fundamental
Rights of the European Union from 2007 guarantees the protection of private and family life
(Article 7), as well as the right to marry and to found a family (Article 9), while prohibiting
discrimination based on sexual orientation (Article 21).

Official Gazette of Serbia and Montenegro — International Agreements, No. 9/03.

> Official Gazette of the Republic of Serbia, No. 98/2006.

* Official Gazette of the Republic of Serbia, No.18/2005, 72/2011, 6/2015.

*  Official Gazette of the Republic of Serbia, No.22/2009.

¢ Resolution of the European Parliament No. A5-0050/2000 of 16™ March 2000.

The Charter of Fundamental Rights of the European Union was published at the EU Summit
in Nice on 7" December 2000, but as a non-binding political declaration. It was signed on 12
December 2007 at the plenary session of the European Parliament in Strasbourg, and according
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In the USA, all anti-homosexual laws were abolished at the federal level by the de-
cision of the Supreme Court (Lawrence v. Texas, 539 US 558 [2003]). Nevertheless, there
is no single law in this field.

The Draft Law on Same-Sex Unions, which has been announced for many years in
our country, defines a registered same-sex union as “a union of family life of two same-sex
persons which was entered before the relevant state body in compliance with the provisions
of this Law”.® The same Article states that an unregistered same-sex union is the union
of family life of two same-sex persons who did not enter the same-sex union before the
relevant state body, but between whom there are no obstacles to entering the same-sex
union as stipulated by the Law. By further reading of the Draft Law, it can be seen that
after stipulating the conditions and the procedure of entering and registering a union, i.e.
its dissolution, the legal consequences produced by the same-sex union are specified. The
rights and obligations of the partners in the same-sex union are determined during criminal
proceedings, in the event of the deprivation of liberty, in the event of illness and during
hospital treatment, and within the personal rights of the partners — consensual choice of
the surname, financial support of the partner and the partner’ child in the same-sex union,
decision-making about the child in an emergency, and the child’s right to maintaining per-
sonal relationships. The Draft Law also regulates property relations between the partners,
matters regarding pension, taxes and the rights in relation to social and children protection,
as well as the right to indemnification. The text does not use the word “marriage” anywhere
nor does it stipulate the possibility of adopting children, either jointly or by one partner.

Bearing in mind that our country’s case law in the field of the protection of rights of
LGBT persons is not as rich as case law in some other countries or it may be even described
as rather scarce, since we are one step from the adoption of the Law on Same-Sex Unions,
I believe that some examples from the comparative legal case law may be of use and give
us a more precise picture of potential procedures that will no doubt take place before our
courts too in the oncoming years. Furthermore, by reviewing important rulings in this field,
it may also be seen in what manner and direction case law has influenced the amendments
to the applicable legal regulations regarding LGBT population.

Case law
Freedom of speech (One, Inc. v. Olesen (1958))°

In the first ruling of the Supreme Court regarding homosexuality, the US Supreme
Court reversed the ruling of the lower-instance Ninth Circuit Court of Appeals and thus
confirmed the constitutionally guaranteed right of freedom of speech, which in this case

to the Treaty of Lisbon. it became a legally binding document in all EU institutions and member
states.

8 Article 2 of the Draft Law on Same-Sex Unions. (2021). Available at: https://www.paragraf.rs/
dnevne-vesti/080321/080321-vest18.html

°  One, Incorporated, v. Otto K. Olesen, 355 U.S. 371 (1958), Available at: https://supreme.justia.
com/cases/federal/us/355/371/
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referred to homosexuality. This case was initiated when the 1954 issue of One magazine
was declared inappropriate for publication in Los Angeles because of the content promoting
homosexual experiences. The Postmaster ordered the Post Office officials to confiscate the
contentious issue of the magazine. Although the Circuit Court believed that the content
of the magazine was obscene and could be called cheap pornography, as well as that ho-
mosexuality could be spoken about only from the scientific and critical perspective, the
Supreme Court reversed the ruling in favour of the publisher that cited the violation of the
First Amendment (freedom of speech and association) and the Fourteenth Amendment of
the Constitution (sexual discrimination against the provision on equal protection).

Permissibility of same-sex marriage (Baker v. Nelson (1972))"

The US Supreme Court considered the matter of the equality of marriages for the
first time in 1972, when a couple from Minneapolis wanted to get married, but was not
permitted because they were of the same sex. Baker, a law student at the time, discovered
that the laws of Minnesota did not mention the sex of future spouses nor did they spe-
cifically prohibit same-sex marriage. After the first-instance Circuit Court refuted their
request, the Supreme Court of Minnesota decided that the law on marriage depriving
same-sex couples of the possibility to enter marriage was not discriminatory, since family
planning and children upbringing were in the essence of the constitutional protection of
marriage. The couple thought that, apart from the First and Fourteen Amendments, as in
the case One, Inc. v. Olesen, the Eighth Amendment (cruel and unusual punishment) and
the Ninth Amendment (right to privacy) were also violated. John Baker filed a complaint
against the ruling and the US Supreme Court refused the complaint “due to the lack of a
substantive federal matter”. In the meantime, this couple got married in another district
of Minnesota after Baker had changed his name into a gender-neutral name. Minnesota
legalized same-sex marriage on 26™ June 2015.

Anti-discrimination legislation (Romer v. Evans (1996))"!

After some cities in Colorado had adopted legal acts and bylaws which, apart from
prohibiting discrimination based on religious, race and sex, also stipulated the prohibition
of discrimination based on sexual orientation, the Second Amendment to the Colorado
Constitution was adopted, prohibiting the legislative, executive and judicial power of the
cities and districts to enact any regulations and decisions against discrimination based on
sexual orientation. Therefore, all anti-discrimination laws related to sexual orientation were
abolished. The US Supreme Court voted with six votes in favour and three votes against that
the contentions Amendment of the Colorado Constitution had violated the clause about
equal protection from the Fourteenth Amendment due to the manner in which particular

10" Baker v. Nelson, 191 N.W.2d 185 (1971), Available at: https://law.justia.com/cases/minnesota/
supreme-court/1971/43009-1.html

""" Romer v. Evans, 517 U.S. 620 (1996)), Available at: https://supreme.justia.com/cases/federal/
us/517/620/
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group was singled out. The majority opinion states that “even if, as the government claims,
homosexuals can find protection in the general-application laws and policies, in this case
they are discriminated by prohibiting them to seek specific legal protection”. Therefore, it
was concluded that in this case the right to equal protection had been violated and that the
intention of depriving a particular group of the right out of “general feeling of animosity
could never be considered a legitimate state interest” The judges who voted against thought
that the amendment was “a rather modest attempt” of preserving traditional sexual customs,
against the efforts of the politically powerful minority to revise those laws.

Right to freedom of association (Boy Scouts of America v. Dale (2000))*

In the case Boy Scouts of America v. Dale, the Supreme Court considered whether a
private organization could single out LGBT persons by establishing certain rules; in this
case, the ruling was made in favour of the organization. The cause for initiating the pro-
ceedings was the 1990 decision of American scouts to exclude assistant Scoutmaster Dale
from the organization, after he was identified in the press as the leader of the Lesbian/Gay
student alliance at Rutgers University. The Supreme Court in New Jersey initially ruled
that the scouts had violated the state law on the prohibition of discrimination, but that
decision was annulled by the decision of the Supreme Court, with five votes in favour and
four votes against. The Court established that forcing the scouts to readmit the excluded
member would violate their First Amendment right to freedom of association. The scouts
kept pointing out that homosexual behaviour was opposite to the values contained in the
Scout Oath and Law, particularly those represented by expressions “morally straight” and
“clean”, and that the organization did not want to promote homosexual behaviour as a
legitimate form of behaviour.

Right to privacy and personal autonomy (Lawrence v. Texas (2003))"

In the case Lawrence v. Texas, the US Supreme Court ruled that the laws prescribing
the sanctioning of homosexual relationships were unconstitutional. The Court cited the
right to privacy and personal autonomy, emphasizing that the clause on the prescribed
procedure from the Fourteenth Amendment gave the applicants

“full right to behave privately without the state intervention, that the Statute of Texas
State did not support a legitimate state interest that could justify its intervention in the
individual’s personal and private interest and his private life, therefore public ideas on
morality could not justify the violation of the people’s constitutional rights”

The cause for initiating the proceedings was the claim for the violation according
to the Texas anti-sodomy law, when Lawrence and Garner were caught during sexual

2 Boy Scouts of America v. Dale,530 US 640 (2000), Available at: https://supreme.justia.com/cases/
federal/us/530/640/

Lawrence v. Texas, 539 US 558 (2003), Available at; https://supreme.justia.com/cases/federal/
us/539/558/
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intercourse. This is a landmark decision because it abolished, apart from the contentious
Texas law, the laws on sodomy in another thirteen states, which made same-sex sexual
intercourse legitimate in all US states.

Judge Antonin Scalia justified his decision to dissent by pointing out that the

“opinion is the product of a Court, which is the product of a law-profession culture
that has largely signed on to the so-called homosexual agenda... The Court has taken
sides in the culture war, departing from its role of assuring, as a neutral observer, that the
democratic rules of engagement are observed”.

Professor Antoni¢ explains that there is a belief about the gay agenda implying “a
psychological mechanism of numbing the audience” (Kirk and Madsen 1989, quoted ac-
cording to: Antoni¢, 2014, p. 66). It is followed by the stage of “disturbing’, i.e. preventing
the opponents of the movement, who are most frequently described as religious fanatics, to
access the media, and then, in the third stage of “reversing’, negative associations cease to
exist in relation to the gay issue and they are replaced by other positive associations. In the
end, there is a broad public relations campaign (Antoni¢, 2014, p. 67, p. 68, p. 71). However,
he thinks that, regardless of the impact it had, the book written by Kirk and Madsen or any
other writing cannot be considered a secret agenda of “a diffuse and branched movement
such as gay movement in the USA” (Antoni¢, 2014, p. 75).

Equality of marriages and tax law (United States v. Windsor (2013))™

In this case, as one of the landmarks on the road towards equality of marriages, the
US Supreme Court decided to annul part of the Defense of Marriage Act from 1996, which
defined marriage as a “legal union between one man and one woman as husband and wife”.
The case considered the situation of two female partners who got married in Canada before
moving to New York, the state that recognized their marriage. After her partner’s death,
Windsor sought to claim the federal estate tax exemption for surviving spouses regarding
the estate she inherited by the will of the deceased partner. However, her attempt failed
because of the provisions of the Federal Defense of Marriage Act. With five votes in favour
and four votes against, the Supreme Court ruled that the contentious Act violated the due
process and the principles of equal protection.

“The principal effect of this Act is to identify a subset of state-sanctioned marriages
and make them unequal. The principal purpose is to impose inequality, not for other
reasons like governmental efficiency”, Judge Kennedy emphasized in the opinion. It was
concluded that Chapter 3 of the Defense of Marriage Act, which refuted federal recognition
of same-sex marriage, was the violation of the clause on the legal proceedings from the Fifth
Amendment, and that the federal government could not discriminate married same-sex
couples in the process of determining federal fees and protection.

" United States v. Windsor, 570 U.S. 744 (2013), Available at: https://www.supremecourt.gov/
opinions/12pdf/12-307_6j37.pdf
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Equality of marriages and social justice (Obergefell v. Hodges (2015))*

This ruling made it mandatory for all federal states to recognize same-sex marriage
under the same conditions as marriage entered by persons of opposite sex, as well as all the
rights and obligations deriving from it. In the case Obergefell v. Hodges, a group of fourteen
same-sex couples and two men whose partners had died filed an application, claiming that
state officials had violated the clause on equal protection from the Fourteenth Amendment,
forbidding them to get married or not recognizing marriages entered in other federal states.
The US Supreme Court ruled in their favour with five votes for and for votes against, stat-
ing that it was “humiliating acting towards same-sex couples that can also aspire towards
transcendent marriage purposes” and continued the benefits guaranteed to married oppo-
site-sex couples, which primarily referred to social insurance, healthcare and the benefits of
surviving spouses and/or out-of-marriage partners. The Court emphasized the following:

“Marriage is a keystone of our social order and there is no difference between same-
and opposite-sex couples with respect to this principle, while, consequently, preventing same-
sex couples from marrying puts them at odds with society, denies them countless benefits
of marriage, and introduces instability into their relationships for no justifiable reason”

In a separate dissenting opinion, Judge John Roberts wrote that same-sex marriage
bans did not violate the Due Process Clause, the right to privacy, or the clause on equal
protection because they were related to a state interest — preserving the traditional defi-
nition of marriage. Moreover, he thinks that the “universal definition of marriage” as “the
union of a man and a woman” arose to ensure successful childrearing. Roberts criticized
the majority opinion for relying on moral convictions rather than a constitutional basis,
and for expanding fundamental rights without caution or regard for history and for using
the judiciary in a way that was not originally intended. He also warned that the majority
opinion would ultimately lead to consequences for religious liberty, and he found that the
Court’s language unfairly attacked opponents of same-sex marriage.

Freedom of religion (Masterpiece Cakeshop, Ltd.
v. Colorado Civil Rights Commission)'®

In this ruling, the Supreme Court established that the baker was not obliged to make
wedding cakes for same-sex couples. Phillips refused on religious grounds to make a wed-
ding cake for the homosexual couple, claiming that cake-making for him was an artistry
for the glory of his God, so that forcing him to make a cake in this specific case would
violate his freedom of speech and his right to profess his religion as guaranteed by the
First Amendment. The couple filed a claim to the Colorado Civil Rights Commission,
citing the Anti-Discrimination Law of Colorado. The Colorado Court of Appeals took
the side of the couple, but the argument of the Supreme Court in favour of Phillips was

5 Obergefell v. Hodges, 576 US 644 (2015), Available at: https://www.supremecourt.gov/opin-
ions/14pdf/14-556_3204.pdf

¢ Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Commission, 584 U.S. (2018), Available at:
https://www.supremecourt.gov/opinions/17pdf/16-111_j4el.pdf

707



Ana V. Covi¢, The Influence of Judicial Practice on the Legislation in the Sphere of LGBT...

“an impermissible hostility toward his sincere religious beliefs” The Court concluded that
“the government cannot act in a manner that passes judgment upon or presupposes the
illegitimacy of religious beliefs and practices”, and that is why the law of Colorado that
prohibited discrimination of homosexuals on the occasion of purchasing products and
services in this case had to be applied neutrally regarding religion.

Violation of the right to religion
(Ladele v. Islington LBC, McFarlane v. Relate Avon Ltd)

In the case Ladele v. Islington LBC, a registrar in a local self-government service, the
London Borough of Islington, believed that marriage was a union exclusively between a
woman and a man, in line with the Christian teaching.'” She found same-sex partnerships
contrary to God’s law and after the adoption of the Civil Partnership Act that came into
force in the United Kingdom in 2005 and its application in the Borough of Islington, on
numerous occasions she refused to perform her registrar duties and to officiate at the cere-
monies of registering same-sex unions. Her colleagues complained about her discriminatory
behaviour and disciplinary proceedings were initiated against her, with the potential risk
of her losing the job due to the disrespect for her work duties. In her application to the
Employment Tribunal, she complained of direct and indirect discrimination and harassment
on grounds of religion, but since her positions were not accepted, the ruling was that there
had been no violation of her right to religion. Her appeal to the Court of Appeals was also
refused because the Court held that “she was being required to perform a purely secular
task, so her religious view of marriage did not release her from her duty of officiate at the
ceremonies of registering same-sex unions” (Nikoli¢, 2015, pp. 78-79).

A similar case is McFarlane v. Relate Avon Ltd. The former archbishop of a Bristol
church believed that homosexual relationships were sinful from the Bible point of view and
therefore they should not be supported.'® Between 2003 and 2008, as a psychotherapist in a
private charity providing relationship support regarding sexual and emotional partnerships,
McFarlane worked with LGBT persons, but soon began to avoid such cases based on his
religious beliefs. After disciplinary proceedings were initiated against him and his dismissal
from his job, the Employment Tribunal ruled that there had been no discrimination or
dismissal due to McFarlane’s religious beliefs, but that the cause was “failure to observe the
employment rules of the organization he worked for”. The Court of Appeal also refused his
appeal, citing the ruling Ladele v. Islington LBC (Nikoli¢, 2015, p. 79).

Same-sex parenthood (Frette v. France, E. B.
v. France, Gas and Dubois v. France)

Acting upon the application of Frette v. France, after Frette’s request for child adoption
was declined because of his sexual orientation, the European Court for Human Rights,
concluded that the member-states of the Council of Europe had no common attitude about

7 Ladele v. Islington LBC (2009) EWCA Civ 1357.
8 McFarlane v. Relate Avon Ltd. (2010) EWCA Civ. 880.
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this matter. Therefore, the ruling of the French court was pursuant to Article 21 of the
Convention on the Rights of the Child and the obligation of the member-states to make
the adoption in line with the best interests of the child, with the consent of the relevant
authorities, with the protection measures for the child and the conditions and proceedings
determined by the states in their national legislation."

However, in the case E. B. v. France, the European Court for Human Rights took the
position that the French authorities, by depriving homosexuals, bisexuals and lesbians of
the right to adopt children, implemented discriminatory practice towards individuals,
thus violating Article 8 and Article 14 of the European Convention on Human Rights and
Fundamental Freedoms, as well as the French law stipulating that, apart from couples,
individuals could also apply for the adoption of children.?

The case Gas and Dubois v. France is considered one of the greatest defeats of the gay
lobby. After a lesbian woman’s request was refused to adopt the child her partner had got
through artificial insemination, the European Court took the position that Article 12 of
the Convention (right to marriage and family) did not obligate the states to legalize same-
sex marriage, while in the event of the existence of the law on registered partnership, the
states had a discretionary right to decide what rights to recognize to same-sex partners.
Discrimination based on sexual orientation was also refuted due to the fact that com-
mon-law heterosexual couples are not allowed to adopt children in France.?' A year later,
the 2013-404 Law granted permission of joint performance of parental authority to same-
sex couples who are officially married, if the child was adopted by one of the spouses (LOI
n°2013-404 du 17 mai 2013 ouvrant le mariage aux couples de personnes de méme sexe).

Final considerations

Speaking of the evolution of legislation in the area of the protection of LGBT pop-
ulation rights, it can be seen that it occurred gradually, from common-law cohabitation,
registered partnerships to the equalization of homosexual and heterosexual marriages and
enabling same-sex couples to enjoy parental rights in the same manner as heterosexual
couples. All matters in relation to family and legal relations, primarily the permission to
enter marriage, to adopt children, either jointly or by one partner (when the adoptee is
the child of the other spouse), promotion and encouragement of artificial insemination in
planned lesbian families, even of surrogate motherhood in the situation where two men
would like to become parents, are, as a rule, the most sensitive fields, and their regulation
should be approached most often after a certain period of time from the recognition and
regulation of the matters regarding property rights, rights from the field of social and
children protection, as well as regarding pension and taxes. Although the proposed Draft

' Frette v. France, (2002). No. 36515/97. Available at: https://www.equalrightstrust.org/ertdocu-
mentbank/frette%20v%20france.pdf

2 E. B. v. France, (2008). no. 43546/02, Available at: https://advokat-prnjavorac.com/zakoni/EB-
protiv-Francuske.pdf

! Gas and Dubois v. France, (2012). No. 25951/07. Available at: https://ordoiuris.hr/predmet-gas-
i-dubois-protiv-francuske/
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Law on Same-Sex Unions is not a law on marriage and family, I think that the opponents
of its adoption are not wrong to conclude or anticipate that it is an introduction into full
equalization of homosexual and heterosexual couples in the field of marital and parental law,
which can be easily concluded by watching the developmental road of legal regulations in
other countries. The influence of case law on that road is no doubt exceptionally important
because case law, with its authority, on a year-to-year basis, paved the way for expanding
the scope of legal protection for LGBT persons. Another question is to what extent the
courts are autonomous in their work and free from the influence of other representatives
of authorities and various interest groups. As far as the family is concerned, Professor
Suvakovi¢ concludes that party program attitudes in Serbia range from conservative (the
Party of Democratic Action of Sandzak) to postmodern (the Socialist Party of Serbia), stat-
ing that most parties see the family as a union of a man, a woman and their children, while
only the Socialist Party of Serbia “mentions the affirmation of the LGBT population rights,
from which the rights in the domain of family policy consequently derive”, and a question
arises whether “the attitudes about the family from the 2010 Program are revised” in this
manner (Suvakovi¢, 2020, p. 50, p. 55). The party programs and the policies they implement
in reality are often divergent because the policy of a party and its ideas are adjusted quickly
and on the go to the requirements and standards of the world’s policy that is becoming
increasingly visible, and acting loudly and with no former concealment, in all segments of
our lives, which has also proved true during the ongoing pandemic. Serbia is a relatively
conservative environment in which the Serbian Orthodox Church also has a significant
influence on the creation of the public opinion. The Orthodox Church has a conservative
attitude to homosexuality, particularly in East Europe and Greece. Therefore it cannot be
expected that full equalization of homosexual and heterosexual couples in all fields will
occur soon or overnight, although it seems to me that we are going in that direction.

As it can be seen from the description of some cases from case law, the proceedings
regarding the protection of the right to freedom of religion, which are related to LGBT
rights, are frequent, which is not surprising since the majority of religious communities
do not look favourably at the legal changes in this field. It is interesting to hear the state-
ment of Roman Catholic Cardinal Reinhard Marx, the Chairman of the German Bishops’
Conference, who says that

“so far we have had that difference — some are against, some are in favour, and it
was an open debate... We (the church) have our moral attitude about marriage and it
is clear, but the secular state must regulate same-sex partnerships and place them into a
fair position, while we, as the church, cannot be against it... I believe that the church can
be the main public voice in the development of pluralist societies” (Mac Donald, 2016,
quoted according to: Covi¢, 2020, p. 177).

From the interpretation of Quranic verses and hadiths, we can see that they condemn
homosexuality (together with the majority of forms of extramarital relationships in Islam),
but transgender persons are often accepted if they observe traditional gender norms after
transition. Therefore, the government of Iran not only allows and recognizes the sex-change
operation, but it also subsidizes that procedure. It should be noted that most countries with
the majority Muslim population, as well as the Organization of Islamic Cooperation (OIC)
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objected to the improvement of LGBT rights in the United Nations, the General Assembly
or UNHCR, whereas Albania and Sierra Leone signed the UN Declaration that supports
LGBT rights (LGBT laws on the prohibition of discrimination were enacted in Albania
and Northern Cyprus) (Covi¢, 2020, p. 178, p. 179).

A number of authors state that the research conducted so far does not show that
children’s growing in same-sex family affects their mental development, that the division
of roles based on sex is smaller than before, as well as that officially married couples more
often have the role of parents as compared to common-law couples (Bianchi, Milkie, Lamb,
quoted according to: Covi¢, 2015, p. 401, p. 402, p. 405). On the other hand, it is stated that
childbirth is the basic function of entering marriage and founding the family, and there is
doubt about the possibility of children’s successful socialization in a homosexual marriage
and/or the union where the parents are not of opposite sexes (Suvakovi¢, 2013, p. 166, p.
168; Antoni¢, 2014, p. 96).

Professor Antonic states that cohabitation or a partnership household provide certain
social protection and security, because the society “has an interest in supporting every type
of stable, monogamous love (sexual) relationships and in normalizing the way of life of
LGBT persons” (Antoni¢, 2014, 208). In this manner, it would also be possible to provide
“proportional recognition and social affirmation to lesbian-gay couples without jeopardizing
such an important institution as marriage” (Antoni¢, 2014, p. 208).

Furthermore, he distinguishes the repressive attitude (traditionalist model) in the
situation when there is public and private condemnation, or even persecution and different
violations of their human rights; the tolerant attitude (liberal model), when homosexuality
is not legally sanctioned, but everyone is free to value the morality of homosexual rela-
tionships and not to support them (for example, for religious reasons), or to be indifferent
about that issue; the attitude of forced affirmation (progressive model) that emerges when
there is a “universal obligation of legal and status (moral) equalization of homosexual and
heterosexual relationships — from marriage, via children adoption, to government subsidies
for artificial insemination and gay culture acceptance in the media” (Antoni¢, 2014, p. 204).
He concludes that the first and the third models are “authoritarian extremes”, and that the
third model is more frequently prescribed as an ideal in the USA and EU member-states,
while he himself advocates choosing the median liberal model (Antoni¢, 2014, p. 205).

I still believe that the quality of a partnership and the relationship towards the child
do not depend on someone’s sexual orientation. Moreover, I believe that it is the right of
every person to be guaranteed certain rights and their protection by the law, in the manner
the proposed Draft Law on Same-Sex Unions does and, in that respect, the median liberal
model seems acceptable to me. However, the tendencies in comparative law in this area
and the manner of implementing the policy of the society creation seem to send a message
that in the future it will be possible to use money in order to create any relationship that
was exclusively natural and legal in the past, God-given, and that the legislation and case
law will solely be in the function of supporting the consumer society I which it can or will
be able to pay someone else’s womb and body that will undergo labour pains for the child
who will be called ours, independently of whether we are in a heterosexual or homosexual
relationship or marriage. That is exactly what should concert us most - the message that
money can buy absolutely everything.
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