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Koje je n3Heso MuHMCTapcTBO MOIVIM O ce TOCMATpaTy Kao IOKyLIaj Bpahama BepOayHoOr
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IIpaBHVX HOPMM ITOKYIIATN ja HpeI/ICHI/ITajy MOI‘th/I yTI/IHaj M3ME€HA aHTUAVICKPVYMIHAIIIO-
HOT 3aKOHOZJABCTBA HA OJJHOC [{P)KaBe I IIPKBe, A/l U Ha €BEHTYA/THO Cy301jarbe BepCKIX
mpasa u cnobopa y Perry6mun Cpbuju y HapegHOM [IEPUOLY.
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YBog

YcTaBHM NPUHINII CEKYTAPHOCTH Kao II0jaM Koju fiepuHMIIIe MHTerPaIHe OFHOCE
Ap>KaBe U IIPKBe Ma CBOjy KOMIUIEKCHY U IyTY UCTOPMjCKY no3anyHy. OH HacTaje Kao
IpaBHa ITOC/IEMUIIA 3aITa/[HOEBPOIICKOT CYK00Oa IIapCTBa U IAIICTBA OKO CBETOBHE BIIACTIL.
IlaHac cy ogHOCH [ipyKaBe U LPKBe PasIndnuTo ypeheHn y pasnuantiM IpaBHUM CUCTEMU-
Ma. Tako nocToje cucTeM Jip)KaBHe IIPKBE, CCTEM KOOIEPAaTBHE Of[BOjeHOCTH U CUCTEM
JMCTaHLMpaHe HeyTpanHocTu. CucTeM KOOIepaTMBHE OfIBOjEHOCTH jecTe MOfiel KOju
HpUMelbyje Be/Ki 6poj eBPOIICKIX pkaBa. Ka 0BOM Mojieny KOHBepIipajy 4ak 1 ocTase
IpXaBe y KojuMa rmpeosnalyjy npyra asa mopena. Peny6mka Cpouja je cBeTOBHa [ipykaBa
U IIPKBe 11 BepcKe 3ajefHuIle cy oapojere of me (Ustav RS, ¢l. 11). Yerasuu cyn Cpbuje je
2010. ropuHe fepMHMCAO IPUHINI CBETOBHOCTY KA0 ,,KOOIEPATUBHY OffBOjEHOCT ; & TO
3Ha4U JIa, MIaKO Cy Ap>KaBa ¥ IIPKBe OffBOjeHe, OHe capabyjy y mmby o6ocTpaHOT 1 ommirer
nnrepeca (Odluka Ustavnog suda RS, br. IUz 455/2011).

MopepHa ceKymapHa IpkaBa je [y>KHa fja jeMdit IIpaBa 1 c1obofe pKBaMa 11 Bep-
CKMM 3ajegHMIamMa. Bepcka cobogia je KOMIUIEKCHA U TTOApasyMeBa MHAVBUIYaTHO, KO-
JIEKTMBHO U KopriopatusHO mpaso. [IpaBo Ha camooppebhere 3Haun fja IIpKBe U BepcKe
3ajefiHNIIe CaMOCTATHO ofipelyjy cBoj muenTHTeT U ypebyjy cBojy yHyTpauImy oprannsa-
11jy, BpIlee BepCKUX oOpefia 1 IPYIMX BepcKMX Hocnosa. Onaspe ciey obaBesa fpxase
Jia IjpKBaMa ¥ BepCKUM 3ajeHUIIaMa y ’BIXOBUM II0CIOBMMA HpY>Xu rmomoh y ckmagy ca
rpahaHCKVM 3aKOHMMA U TO je jefaH of CTy6oBa caBpeMeHOTr IIPaBHOT OJHOCA fIpyKaBe I
npkse. IpkBe 11 Bepcke 3ajeHMIIe MMajy ITPaBO Jja CONICTBEHe Mocnose ypehyjy u Bpie
CaMOCTaJIHO ¥ CTTOOOJHO Off APXKABHOT YTHUIAja Y CKIALy ca 3aKOHOM.

»IIpaBHO IPM3HATK L[PKBY 3HAYM IIPM3HATY CUCTeM 00aBe3a y OfHOCY Ha LIPKBY I
EH UEHTUTET KOjUX Jp>KaBa MOpa Jia Ce IPUXBaTH, OTHOCHO, IIPABO fla Ce Bepyje Tj. ia
ce IIPaKTHUKYje Bepa 3Ha4M obaBesy ip)kaBe IIpeMa OHMMa Koju Bepyjy. [lakie, cmobopa
BEPOJICIIOBECTH je TPUPOJIHO TIPABO, @ ApXKaBa y chepy MO3UTUBHYX TPABHIUX IIPOIMCa
TO IPaBO MOPa Jia rapaHTYje, IOK ca Apyre CTpaHe [[PKBa MOPa Jla MOLITYj€e 3aKOHE KOju
Baske 3a cBe rpah)aHe 1 TO je jeMlaH e/IEMEHT y3ajaMHOT, KoonepatusHor ofiHoca” (Sijakovié,
2011, str. 471-472).

Ho, cpricko aHTUMCKPYMIHAIIVIOHO 3aKOHO/IABCTBO, KA0 ¥ HOBY NIPEIO3N 1 pe-
IIeHba, Y IOjeIHIM CerMeHTVMa JOTHULIA/IN Cy Ce M OCHOBHUX BEPCKMX CT1000fa, ai U
HadyesIa ceKynapHocTH. Tako je mpenarad 3akoHa o M3MeHaMa 1 IOITyHaMa 3aKOHa O 3a-
OpaHM AVICKPUMIHALN]e M3HEO Pelllerha Koja 61 AUpeKTHO pefeduHmcana OHOC ApKaBe
U LIpKBe 1 0301M/bHO YTPO3WIa II0jefiyiHe 3ajeMueHe Bepcke crnoboge.

1. lIIta je cmobona BepoucroBecT?

3axTeBM 3a TONEPAHIMjOM Y CaBPEMEHOM CBETY Tpake, u3Mely ocTasor, n Bepcky
TOJIEPAHIIN]y jep PasIu4MTa BEPCKA YBEPelba U Jla/be U3a3MBajy Pasop U HETPIIe/bU-
BOCT, IPOTOH 1 AucKpuMuHaiyjy. Vimajyhu y Bugy pasmranre obpaciie ofHOCa Ap>KaBe
IpeMa BePCKOM IUTypajm3My, Off Be/IMKOT 3Havaja je feduHucame CTaHAap/Aa 32 IIOIITO-
Bame c10607ie BepoNCIoBecTy Koju 6u 6umy mmpoko nprxsahenn. Crora cy u Hanopu
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MehyHapopHMX opraHusanja ycMepeHn Ka yCIloCTaB/bakby rapaHIiija y by 3alliTUTe
OBUX IIpaBa. ,C106071a BEpOVCIIOBECTH IIOfipasyMeBa CI0O0RY /byy ,Ha” 1 CTIOOORY Jbyau
»O” onpebeHe pemnruje, kao 1 C10OORY fa Majy WM Jla HEMajy PeIUrHjy, ia yIPaKbaBajy
unn ga He npakTukyjy ogpebeny Bepy” (Treneska Deskoska, 2014, str. 66-67). Crobona
MIICITH, CABECTH 1 BEPOMCIIOBECTH TIPECTaB/ba 3HAYAjHO JBYACKO IIPABO KOje ce cMaTpa
HEOJIBOjMBUM CEIMEHTOM JIeMOKPATCKOT IIypPalUCTIYKOT APYLITBA. 3a JeMOKPATCKO
IPYLITBO Cy Off CYIITHHCKOT 3Ha4aja 06a acIeKra Te c1060fie — MojefyHaqHI V1 KOJIEKTUB-
HI. AyTOHOMHO IIOCTOjambe IIpKaBa 1 BEPCKIUX 3ajeHM1I[a HeoTyhUBM je M cacTaBHU €0
IJTypan3Ma y IeMOKPATCKOM JIPYIITBY U 3alITHTA yBepera [0jeAMHI[a Mopa OfCTULIATH,
a He 06eCXpabpuTH, Y3ajaMHO HOLITOBAbE I TOJIEPAHIIN)Y TpeMa APYIUM Bepama. ,, V3 Tux
pasjiora gy>KHOCTH JIp)KaBe Ce He CBOJie CaMo Ha y3[piKaBaibe Of 3afjipama y crobony
MICIN, CAaBEeCTH 1 BePOMCIIOBeCTH, Beh 1 Ha IIpefysiMarbe Mepa IIO3UTUBHE aKIyje pajn
obesbehuBama ja KOHKpeTHa paBa Oyay genorBopHa” (Purdevié, 2009, str. 8).

[nTame mpasa Ha CI0OOY BEPOUCIIOBECTH CBAKAKO je jeffHO Off LIeHTPa/THUX [IUTaba
mebyHapoznHor cuctema /byACKUX IpaBa. [|Ba Haj3sHAYaAjHIja MHCTPYMEHTA Y TOM JOMEHY,
Mebynaponuu maxT o rpah)aHCKuM U IOMUTHYKNM IIpaBuMa 1 EBpPOIICKa KOHBEHIja O
3aITUTH /bYACKVIX [IPaBa I OCHOBHIIX CI000J[, Y TOTOBO MAEHTUYIHOj (GOPMY/IALVjH PEryILIY
OKBMP U TPaHMNIle Y>KMBakba BEPCKUX cr1obopa. TeMerb Ie/IOKYITHOT CHCTeMa JbYACKUX ITpaBa
jecTe CTaB Jia je YOBEK ay TOHOMHO, paIjioHanHo 6uhe u fa je cTora croco6an u cnobopaH aa
CaMOCTa/THO MVIC/IM U Jla CTHYe 11 Merba cBoja ybehera. CBaku 40oBeK 1Ma IIpaBo Ha cIo60xy
mucmn. OBa je c1o6ofa IMPOKa U arconyTHa, 6e3 003upa Ha cafpyKaj MUCIH, ¥ He MOXKe
ce HII TIOf, KOjUM ycmoByMa orpannynti. Orpanndera Koja cy moryha y Besu ca cmo6ogom
MMIIBbEHbA J CABECTU MOTY Ce HAMeTAaTV CaMo KaJia je ped O BIXOBOM JCIIO/baBalby, JaKIe, He
O MIUIIUBEEHY HETO O jJABHOM IOCTYTIAY. TepMuHM ,,Mmcao’, ,yBeperse’, ,,caBecT” I ,,BEPONCIIO-
BeCT’ MOTY Ce OBHOCKUTH Ha IIMPOK CIIEKTAp MHTEIEKTyaTHe 11 fYXOBHe aKTUBHOCTIL. Tek Kaf
JILie M3Pa3y COIICTBeHe MUC/IM 1K yoehera, [pykaBa IoCTaje CBeCHa IIXOBOI IIOCTOjarba I
kapakrepa (Purdevi¢, 2009, str. 87-89). CyiuTnHa ocTBapuBama ,,cI000fe BEpOUCIOBECTH
yTBpheHa je 6pojHUM MehyHapomHNIM JOKyMeHTIMa, a IPOTyMadeHa ofrykama EBporickor
Cyfia 3a /byficka IpaBa u Komucuje 3a /byjicKa rmpaBa YjeaumbeHnX Haluja.

2. Mopgenu ogHOCa IpKBe U gp>Kase y EBponn

KoHTeKcT y KoM je cmo6ojia BepoMCIIoBeCTI 3aTapaHTOBaHa Kao jeffHO Of OCHOBHMX
TbYCKUX ITPaBa jeCy IPaBHU CUCTEMI MOJEPHUX CEKY/TAPHUX JIp)KaBa. Y TUM CUCTEMUMA
yTBpbuBame coboge BeponciioBecty 11 ypehrpame HaueTHOT OfHOCA IpyKaBe IpeMa LpK-
BaMa 1 BePCKIM 3ajefjHMIIaMa [0 IPMPOAMU CBOje MECTO Hajla3u y yCTaBy. 3aipyxasajyhn
ce CKJbYy4YMBO Ha Ty EBpone, IpMMETHO je /la He IIOCTOje Kpajibe, EKCTPeMHE BapMjaHTe
OffHOCa IIPKBe 1 Jip>KaBe Koje 01, ¢ jeffHe CTpaHe, IofipasyMeBaie 3ab6paHy penmnruje, a ca
Ipyre CTpaHe, IOTIIYHO CTamame gp)XaBe U 1pkse (Simovié, 2015, str. 721-722). Tako, ca-
BpeMeHy EBpoITy Of/IMKYje HEKONMKO PasINYNTIX KOHIIENAaTa, OMHOCHO YCTAaBHMUX MOfie/la Ha
KOjuMa TIOUMBAjy CeKyMapHe ApyKaBe 1 Koje M0KeMo KmacuduKosaTu y Tpu rpyne. Koruenr
AMCTaHIpaHe HeyTPATTHOCTY JIpKaBe I I[PKBe, KakaB moctoju y @paniryckoj, [lopryrany,
Cnosenuju, Typckoj, y IyXy nanijusmMa CMelITa peIurujy y IpMBaTHO JPYLITBEHN IPO-
crop (Markesi¢, 2014, str. 306), Te mogpasymeBa ofcycTBO GYHKIMOHATHNX Be3a usMehy
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LPKBE 1 p>KaBe, HEYTPATHOCT JIp)KaBe y MOITIeNy IPKBEHNX IIUTalba, Y3/Ip>KaBarbe BePCKUX
3ajeHMIIA OFf AMPEKTHOT Mellama y jaBHy cdepy (Simovié, 2015, str. 727-728). [Ipuniun
0IBOjeHOCTH je TekoBMHa DpaHIycKe peBoIyLje y K0joj je meduHucaH crienudnuyan
nojam laicite koju 06yxBaTa jBa IPMHIIMIIA: IPYHLUII HEIIPU3HABatba 011710 Koje peurije
Kao Ip)KaBHe I jeMCTBO crobope Bepouctosectu (Simovié, 2015, str. 728-732). Konnenr
KOOIIEpAaTBHE OfIBOjEHOCTY JIp>KaBe U LIPKBe, o3HaT y Hemaukoj, XpBatckoj, VTanmju,
INomckoj, Cpbuju, mourBa Ha IPUHIUITY Celapaliyuje IpKBe I Ap)KaBe, a/lu IofipasyMeBa 1
IIpU3HaBambe MHOTOOPOjHMX 3ajeJHMYKIX 3ajlaTaka Ha KOjiMa IIpKBa U fipxkaBa capabyjy.
OBaj MoJie/I Ha3uBa ce jOLI 1 MOIE/IOM 3/1aTHe cpefiuHe (Avramovic, 2007, str. 108). Koxuent
Ip>KaBHe LIpKBe ce IpakTukyje y [puxoj, Jauckoj, Bennkoj bpuranuju, ®unckoj (Purdevié,
2009, str. 143). Mopen gp>kaBHe Bepe MY Ap>KaBHe LIPKBe [I0fpasyMeBa 3aip)KaBarbe HEKIX
VMHCTUTYLMOHATHMX Be3a Ca I[PKBaMa ¥ BEpCKUM 3ajeJJHMIIaMa, Kao HIIp. CTaTyca IpyKaBHe
npkse (Ipuka) nin npermmrame ApXKaBHUX U BEPCKUX 3aKOHOIaBHUX (yHKIMja (Bemnka
Bpurannja) (Beogradska poslovna $kola, 2010, str. 8). Tako je y Bemkoj Bpuranuju MmoHapx,
Kao Lied aprkaBe, ICTOBPEMEHO U IOIIaBap AHIIMKaHCKe LpkBe (Avramovié, 2007, str. 106).

Haxste, Mogenu npaBHoOr ypehemwa ofHOCa Ip>kaBe 1 IIPKBe Cy KOHTEKCTYATHO pa-
3MMYUTH KA0 Pe3Y/ITaT KOMIIEKCHUX MCTOPYjCKIX OKOTTHOCTH KOje Cy AeduHucasIe hIUXOB
opHoc. Hauns Ha Koju ip>kaBa ypebyje ofHOCe ca IpKBOM CITafia Takobe 1 y mojbe cobopHe
IIpolLieHe CBaKe II0jeilMHAYHe AprKaBe, ajlii TO II0jbe He MO>Ke OMTI HeorpaHudeHo. 360r Tora
Cy pasnnyuTa CXBaTarba O TOMe IITa IIPeJCTaB/ba Melllalhe CBETOBHE B/IACTH Y PEINUTMjCKa
IIUTarba I IITa Ce MOYKE CMATPATy HEIIPYMEPEHNM PENUTUjCKIM aHTa)KOBabeM Y IP>KaBHO]
cdepu (Petrovi¢, 2013, str. 110). PaspBajarbe 0Ba ABa eHTUTETA 3HAYY IPELIVISHO Pas/n-
KOBakbe IhbUXOBMX KOMIIETEHIM]ja, a/Il HE U O[ICYCTBO MHTEPaKIMje, OMHOCHO capafiibe.
YraHOBM KOHKpeTHe IIPKBe Cy UCTOBPEMEHO U rpabaHy gp>kaBe ca CBOjMM IIpaBUMa I
obaBesama. Ha Taj HaumH, LpKBa U fpy)KaBa Cy Y cCBOM QYHKI[MOHNUCAY JUPEKTHO yryheHe
Ha capajby Y JOLMPHUM obnacTuMa ApylTBeHe genatHocty (Subotié, 2009). Maxo 6u
ce MorIo pehn na BehyHy eBpOIICKUX cucTeMa KapaKTepuIlle Ujieja OBOjeHOCTH Ap>KaBe
U L[pKBe Kpo3 MehycoOHy capaimy 1 MoACTULabe TOIepaHIuje, OBU CUCTEMI CY Y He-
IpecTaHoj TpaHchopMaLyji y KOjoj 1Ba IIO/Iapi30BaHa MOfie/Ia — CHCTEM OJfBOjEHOCTH U
CHICTeM JIp>)KaBHeE IIPKBe — KOHBEPIMpajy Ka MOJeTy KoollepaTUBHE OfIBOjeHOCTH KOju ce
cse Buie mypy EBponom. [lakie, koonepanyja je ganac par excellence ojam y ogHOCMa
np>xase 1 1pkse y EBponu (Avramovic, 2007, str. 107).

3. 3abpaHa Bepcke AMCKpUMIHALMje
y 3akoHOfaBCTBY Perty6nuke Cp6ouje

OcHoB 3abpaHe IMCKPUMUHALYje jeCTe Haueslo jeHaKOCTH, U y CIy4ajy Kajja cy
rpabaHy HejemHaKM y CBOM IIOJIOXKajy yCIIel CBOT JIMYHOT CBOjCTBA, jaCHO je Jja OCTOjI
RUCKpUMMHaIja. VIspas ,,muie” nin ,,cBako” OZHOCH Ce Ha CBe KOji MMajy IpaBHU Cybjek-
tuBMTeT (PU3MUKa U IpaBHA JIUIIA) Y OKBUPY CPIICKOT IIpaBHOT nopetka. OTyxa ce 3abpa-
Ha JUCKPUMIHALMje He OFHOCH caMo Ha (usnuka, Beh u Ha mpasHa muna (Milenkovié,
2010, str. 26). 3aKoH 0 IIpKBaMa U BepCKuM 3ajegHnuniama u3 2006. roguse geduHuiie
TpajiMIMOHAIHe L[PKBe M BepCKe 3ajelHNUIIe Kao OHe BepcKe 3ajeHuLe Koje y Cpoujn
MIMajy BUIIEBEKOBHU UCTOPUjCKU KOHTUHYNUTET U UUjM je TIPAaBHU CYOjeKTUBUTET CTeUeH
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Ha OCHOBY I0CeOHUX 3aKoHa. TpagunnoHanHe npkse cy: CpIckKa IpaBOC/IaBHA IPKBa,
Pyumoxatonmuka 1jpkBa, CloBadka eBaHTeIMIKa IIpkBa, Peopmarcka xpunrhaHncka mpksa
u Epanremryxa xpumhaHcka 1jpkBa. Bepcke 3ajegante cy: Vcmamcka 3ajenHuna 11 JeBpejcka
3ajegHuia (Zakon o crkvama i verskim zajednicama, ¢l. 10-16).

ITpema YcraBy Cpricke mpaBoc/iaBHe IIPKBe, TpaBHA /nIa y CpIICKOj IIpaBOCTaBHOj
upksu cy: [larpujapmmja, enapxuje, ipKBeHe OIIITUHE, MAaHACTUPY, 3ay>KOMHe, caMo-
CTaJIHe YCTAaHOBe U TaKBU (POHJIOBY, IIpeMa LIPKBEHOj HaMeH, IojefuHy XpaMoBu. OBa
IpaBHa JIMIIa CIOCOOHA Cy Ja 10 MPOINCHMA 3aKOHA CTUYY U Ap>Ke MOKPEeTHA U Hello-
KpeTHa 1o0pa, 11 Bpllle cBa IIpaBa 1 obaBese Koje UM Kao TakBuMa npumapnajy (Ustav SPC,
¢l. 5) u, cXomHO TOMe, MOTY HeCMEeTaHO Jia pyHKIMOHMIIY U jaBHO 00aB/bajy CBOje BepCKe
menmaTHOCTHU Ha Tepuropuju Pery6muke Cpbuje u mmpe.

Kapa je peu o 3abpaHu Bepcke IUCKpUMMHALYje, Ba/ba McTahy a HajBUIIN IPaBHU
aKT M3PUUINTO 3abpamyje CBaKy AUCKPUMIHAL]Y, T1a 11 110 0CHOBY Beporncrosectu (Ustav
RS, ¢l 21, st. 3). Takobe, y spyrom fieny YcTaB HaBOAM Jia CY ,lIPKBe U BEPCKe 3ajefiHM-
1le paBHOIIpaBHE U OfIBOjeHe of ip>kaBe. LIpkBe 1 BepcKe 3ajelHNIle CYy paBHOIIpABHE U
crnobopHe ja camocranHo ypebyjy cBojy yHyTpalmy opraHusaujy, Bepcke I0OCIOBe,
7la jaBHO BpIlle BepcKe oOpefie, 1a OCHMBAjy BEPCKe IIKOJIE, COLMjaIHe 1 JOOPOTBOpHE
YCTaHOBe I [ia ’bJIMa YIIPaB/bajy, y ckimany ca 3akoHoM (Ustav RS, ¢l. 44, st. 1, 2)”. Ca npyre
CTpaHe, 3aKOH O I[pKBaMa J BEPCKIM 3ajeffHNIIaMa HaBOAM fia

»HJMKO He CMe OUTH TIOIBPTHYT IIPUHYJM Koja 611 MOI/Ia yIPO3UTHU CITO6OTY Bepo-
MICTIOBECTH, HUTYU CMe OUTV IPUCU/BbEH JIa Ce U3jaCHM O CBOjOj BEPOUCIIOBECTH 1 BEPCKUM
yBeperMa WM IBUXOBOM HerocTojamy. Huko He Moxe OUTH y3HeMMpaBaH, AUCKPU-
MMHVCAH WIU TIPUBMIIETOBAH 300T CBOjIX BEPCKIUX yBepelba, IPMIIa/jarba VI HellpUITa-
Jlalba BEPCKOj 3ajeHNLIM, YIeCTBOBAbA MM Hey4eCTBOBaba Y OOTOCITYKeHY M BEPCKUM
ob6penuma n Kopuinhera 1u Hekopyinhera 3ajeM4eHNX BepCKUX co6opa 1 mpasa. He
nocroju ap>kaBHa penurnja” (Zakon o crkvama i verskim zajednicama, ¢l. 2).

Takobe, cBako MMa IIpaBo Aa ra HaJJIOKHU CYAOBU U APYTY OpPraHM jaBHE BIACTIH
Penry6mnke Cpbuje eprxacHo mrrure off cBux ob/mka aruckpumunanuje (Milenkovié, 2010,
str. 24).

4. Ananusa HOBMX aHTUJVICKPYIMIHALIVIOHUX
IIpefijIoTa U pelema

ITpoxaMoOBaHM UMb IIPEIIO>KEHIIX HOBIHA y JoMaheM 3aKOHOIaBCTBY jecTe Cy-
36mjame gucKpuMuHanyje. OCHOB 3a JOHOIIEHe 3aKOHCKIX Pellieha Y HajIIupeM CMUCTY
jecte mpaBberbe pasuke n3Mehy onpeheHnx nmocrymaka KojuM ce YMHY U He YMHY IITETA
HojeMHILIMMA U TPyTIalyjaMa, 11a HauesIo jefHAKOCTH CBUX JbYZIM KaO jefHO Of OCHOBHMX
TbYJCKUX IIpaBa 3aXTeBa HeIVCKPUMMHALIN]Y.

HVICKpYMIHALIVja VI AUCKPUMUHATOPHO ITOCTYIIalbe O3HAYaBa CBAKO HEOIIPAB-
JIaHO IIpaB/betbe PA3/IMKe WM HejeHAKO [OCTYIambe ¥ OFHOCY Ha MLl WM IPYIIe, Ha
OTBOpEH ¥ IIPUKPUBEH HAa4MH, a KOjU Ce 3aCHNBA Ha: pac, 60ju KOXe, Hal[MOHA/THO]
IPUIATHOCT, BepckuM yBepewuma utn. (Milenkovié, 2010, str. 23).
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Y oBoM ncTpaxkuBamy hemo ce geTa/pHMje OABUTY aHATN30M IIPEAIOKEHNX M3MeHa
yiaHa 18 Baxxeher 3akoHa o 3abpaHu JuckpumuHanyje. [Ipemiarad JOHOCK TPy HOBMHE.
ITpBa ce ogHOCK Ha IPOMEHY Ha3MBa CaMOT WIaHa U3 3a0paHa éepcke guckpumuHayuje
Y GUCKPUMUHAUU]A HA OCHOBY cI060gHOT Ucliomasarba éepe unu yseperva. JJloBo/bHO je
OCBPHYTH Ce Ha HaC/IOB KOj! jefHY KOHKPETHY I10jaBy, y3rpen, Beh no6po geduuucany,
npedopMyniie y HeFOBO/BHO jacaH 0OMK JUCKpUMUHALMje. [Ipyra HOBUHA jecTe Mpef-
JI0XKeHa M3MeHa CTaBa 2 wiaHa 18. Koja je popmymcaHa Ha crnefehu HaunH:

»IIp1nnKoM o6aBjbara 60rocIysKema, BEpCKIX 00pefia 1 OCTa/INX BePCKYIX Jle/aT-
HOCTM Yy IPKBaMa M BEPCKUM 3ajeJHMAL[AMA YMji CE CUCTEM BPEHOCTI 3aCHIBA HAa BEPU
WV YBEPErbY, Pas/IMINTO HOCTYIathe CBEIITEeHNKA, OIHOCHO BEPCKIIX CITy>KOeHNMKa IIpeMa
JMIIVIMA VIV TPYIIU JIALIA TIPU 00aB/bakby OBMX JIeTIATHOCTH, He IPEfiCTaB/ba AMCKPUMIHA-
LMy y CTy4ajy Kaja, 300r Ipupofie AeTaTHOCTH /I OKOJIHOCTH Y KOjiMa ce 06aBbajy, Bepa
UM yBeperbe NpeiCTaB/ba CTBAPHM, 3aKOHUT U OIIPAB/IaH YC/IOB 33 IIXOBO 00aB/bambe, y
CKJIaJly Ca CUCT€MOM BPEHOCTH LPKBE 1 BEPCKE 3aje/IHNLIE YIMCAHE Y PETUCTAP BEPCKUX
3ajeJHMIIA, y CK/IaJly ca 3aKOHOM. LIpKBe mm ipyre Bepcke 3ajejHuIe, YMjU CE CUCTEM
BPETHOCTY 3aCHMBA Ha BEPY MM YBEPEbY, Y CK/IaJly Ca yCTaBOM U 3aKOHOM, MOTY 3aXTe-
BaTH Off /INI[A, KOja 00aB/bajy 60rOCIy>Kelbe, fja ce MOHAIIAjy Y J0OPOj Bepl I € I10jaTHO-
mhy mpema cucTeMy BpeJHOCTH LIpKBe W IpyTe Bepcke 3ajennnuiie” (Polazne osnove za
izradu Nacrta Zakona o izmenama i dopunama Zakona o zabrani diskriminacije, 2021).

OBuM pentereM BepcKe AeTaTHOCTU PerNCTPOBAHNX L[PKaBa I BEPCKIUX 3ajeiHIIIA,
Y CKJIajly ca 3aKOHOM, He IIPe/ICTaB/bajy AMCKPUMUHALN]Y 300T IPUPOJie IHIXOBE JeNaT-
HocTi. MebyTnm, moTpe6HO je HaI/TacCUTH [a IIOMEHYTH IIPEM/IOT KOPUCTH GOopMy/IaLinjy:
»OIIPaBJaH YCJIOB 3a BUXOBO 0baBpame”. OBJie ce eIy yKa3aTy Ha KBaIM(UKOBabe
BepCKe JIeNaTHOCTY U GaKTUIKO 3a/iIparbe p>KaBe Y MAeHTUTET IjpkBe. OBakBOM (popMy-
JaLMjoM IIpaBy ce pyudepeHIyjalyja y OKBIPY BepCKOT ydera I TUMe ApyKaBa 3afiupe He
CaMO y ay TOHOMHO IIPaBO IpKaBa I BEPCKMX 3ajefHuIIa — Kpilehn Hayeno cexymapHOCTH,
Hero ofipedyje 1mTa je To ompaBgaHo, a T HUje Y KOPITYCY CBETHX CIIVCA KO TeMe/bHMX
JOTMM Ha OCHOBY KOjUX Cy KOHCTUTYMCAHE IIPKBe I BepcKe 3ajenuuue. [TpusnaTy LpkBy o
CTpaHe [ip)KaBe He 3HAUV IPU3HATHU eKIUCHOTIONIKY yTeMe/beH AHTHUTET IpKBe. [IpskaBa
Tpeba [ IITUTI U jeMuM IpaBa Koja IIPKBa MMa ca TAKBYM VIEHTUTETOM KaKaB 1IMa, a He /i
IpM3Haje IPKBY Y CMUCITY Ia YCIIOCTaB/ba heH unentutet (Sijakovié, 2011, str. 472), autn
nma oppebyje 1ITa je onpasgaHo, a mTa Huje. [Ip>kaBa HeMa IIpaBo fa oxpebyje perucrposa-
HMM LIPKBaMa ¥ BePCKVIM 3ajeJHILIaMa 00/1acT BIXOBOT JefioBama Oyayhn f1a oHa craza y
JIOMEH CBETOT MM cakpayHorL. LIpkBe 1 BepcKe 3ajefjHumIIe 3aKOHOM Cy fiobue MoryhHocT
Jia OCTBapyjy cBoje Bepcke c1oboye, ITO MMIUIMLMPA fia MMajy IIPaBO Jia CBOje BEPCKO
yuderbe uspase Kpo3 0671acT forum externum Koje IpOM3/Iasy 13 HUXOBYUX CBETHX CIINCA.

Taxobe, oo pemreme 61 foHeNO jeHy HeyoOudajeHy Gpopmynanujy: ,,IOHaNIambe
y Bo6poj Bepy nulia Koja 06aBjbajy 6orocayxemwe”. YnHu ce ga oBakBa popMynanuja us
craBa 2 OTBapa IpOCTOp Moryhmm yTuiajuma Ha BepcKe IoIaBape Kojy 01 3aTyM, BPIII/IN
HPUTICKE Ha CBELITEHa IMLA, T10 XMjepapXujy HIKa, KaKo 611 06paTiia MaKiby Ha PEYHMK
KOjIt KOPMCTe IPIINKOM U3paXkaBarba WM UCIIO/baBatba Bepe Te 61 Ha Taj HauuH Cy36ujamm
BEPCKO yueme Vi CTaB IIpKaBa ¥ BEPCKMX 3ajeJHMUIA 11 Y OKBUPY 60T0OCIy»X6eHOT IPOCTO-
pa, TIOIITO Ce KaKe JIa IIPKBe M BepPCKe 3ajefjHiIIe MOTY 3aXTeBaTy Off IMIIa Koje 06aB/ba
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6orociyxeme Aa ce IOHaIIa y f06poj Bepu. [labe, Bajba IPUMETHUTY BP/IO HEIPELN3HO
meduHNcambe TepMuHa gobpa éepa. [Ipyro, y ONMIITELPKBEHOM Ji CBAKOJHEBHOM je3UKY
Kaja ce Kaxe ped ,,LIpkBa”, Mucnu ce, mpe cBera, Ha HajBUIIe [[PKBEHE BENNKOLOCTOJHIUKE.
OBa unmeHNIIa HaM TOBOPH [ia Ce OBJje OCTaB/ba IIPOCTOPA 32 MOMUTUYKE IPUTUCKE I
yTHIIaje Ha CBEIITeHa JIMIA, TIPEKO BEPCKYX MOITIaBapa, Kako 6u ce 1 y TOMEHy HPUBATHOT
Cy361jao MOTEeHIIMjaTHO MPOOIEMATIIHO BEPCKO YUelbe.

Tpeha HoBMHa ce unHY HajpobneMaTryHujoM. IIpemioskenn ctas 3 racu:

,»PA3MYNTO MOCTYIIakbe 3 CTaBa 2 OBOT YWIAHa He OIpaBJaBa IMCKPUMMIHALIN]Y
110 610 KOM OCHOBY U3 WIaHa 2. OBOT 3aKOHA YYMIbeHY BaH OOroc/Iy>k0eHor pocTopa
U BpeMeHa, Kao HY pas/IM4uToO MOCTYIIalbe Koje Ce He MOXKe OIPaBJaTy CCTEMOM Bpef-
HOCTH BepCKe 3ajeHuIle”.

Kaxko ce KoHCTaTyje fia ce ,,He OIpaBAaBa AUCKPUMMHALMja O OMIO0 KOM OCHO-
By yuMibeHa BaH 60r0C/IyXOeHOT IPOCTOpa ¥ BpeMeHa’, TO 3HA4M fia Ce IPAaBIU Pas/inKa
usMeby jaBHOT U TpUBAaTHOT Y OKBUPY 00/IaCTH AeNI0Baba IPKaBa U BEPCKUX 3ajeHUIIA,
IITO MMIUIMIMPA ¥ TO fIa AP>KaBa Cy3011ja BEPCKy AeATHOCT HA XPaMOBe, OHOCHO BepCKe
o6jexre. IlIta To ma/pe 3HauM? OBaKBUM 3aKOHCKUM pelleeM 01 M3HOIIeHe BEPCKIX
y6ehema koja ce Koce ca yBepemMa HeKe IpyIIe JMIia BaH 60rocmyx6eHor mpocropa 61mo
oHeMoryheHo, fakje, CBAKOM BEepCKOM IIOI/IaBapy, CBELITEHOM JIMIY Kao U BepHUKY. To
3Ha4M Ja 611 6110 3a0pambeHO USHOCUTU BEPCKO yUere Koje 61 IpeficTaB/bhalo OCHOB 3a
AMCKPMMMHALMjy 61710 KOT [OjefHIIa WIN rpynanuje.’

Jakiie, IpkBe U BepcKe 3ajegHUIIe He 6 MMajle IPaBO Ha jaBHO M3pakaBambe
CBOjUX BEPCKUX c106O/Ia 11 KA0 TaKBe MX JIp)KaBa OBUM 3aKOHCKUM pellemheM CMelITa
y JOMeH IpyBaTHOL. IloMeHyTHU cTaB 61 JOJATHO 3aKOMIUIMKOBAO NOjefJHe IPYLITBEHe
onHoce. [Tpumepa panu, IlpaBocnaBHM 60rocnoBcky GaxynTeT, KOjy MMa CTaTyC 4Yia-
Ha YHUBep3uTeTa y Beorpajy 1 akTUBHO y4eCTBYje Yy BerOBOM pajy, Mopao 6u 6urn
3abpameH. herosa menarHocT 6u MOpaa OUTH IIPEKMHYTA U CBEfjeHa Ha CICTeM 06paso-
Baba Y OKBUPY BEPCKIX 06jeKaTa, OffHOCHO 6orocmyxbeHnx npocropa. Bepcka Hacrapa Ha
HVBOY OCHOBHOIIKOJICKOT 11 CPE/[EbOLIKOJICKOT 00pasoBarba Mopasa 6y 6uTu 1 HOTIYHO
pemednHucaHa WM Yak M30adeHa U3 IPOCBETHOT cucTeMa. JJakiie, IpeIoXKeH N CTaB 3 y
HOTITYHOCTY pefieIHIIIIe OfHOCE IpXKaBe U IIPKBe I Kao TaKaB je IPOTUBYCTaBaH.

Takobe, popmymanyja ,,HoCTyIabe Koje ce He MOXKe OIIPaBJIaTy CUCTeMOM BPeHOCTI
BepCKe 3ajeffHuIle” peCTaB/ba eKJIATAHTHO 3a/IUparbe Ap>KaBe y UACHTUTET LPKBe U HeHO
ayTOHOMHO LIPKBEHO IIPaBo, ICTOBPeMeHO Kpluehi HajBIIe ITpaBHe aKTe BePCKIIX 3ajefiHM-
11a.° J[la/boM aHaM30M CTaBa 3 IOCTaB/ba Ce MUTabe, KAKO CUHTarMa ,CUCTeM BPEeHOCTI
MO>Ke OUTH JVICKPUMIHATOPHA, OKHOCHO KaKO I0jaM BPeIHOCT 110 ceOy MOXke OUTH JOBefieH
y mnTame. BpegHocTy npesicTaB/bajy OpraHM30BaH CKyII ONIITUX YBeperba, MUALIbEba 1

* Ilpumepa pann, yKOIUKO LIPKBa, OFHOCHO BEPCKa 3ajefiHNUIA IIPOIIOBenia fja oppehenn HaumH

JKMBOTA U TIOjefiiIHe CKIIOHOCTH MPe/ICTaB/bajy Ipex, OFHOCHO eKCIUIMIIUTHO X oCybhyje,
TO OM IIpefCcTaB/ba/Io AMCKPUMMHALIN}Y 0c00a KOje IIPaKTHKYjy TaKaB Ha4MH >KUBOTA, Tj. Koje
YIpaKaBajy TakBe CKIOHOCTU. OBaKBOM 3aKOHCKOM (OPMY/IAIjoM 611 OHM IeTOBY BEPCKIX
yuema Koju ocyhyjy IIoMeHyTe Mogiersie 1 CKIOHOCTY MOTIY OUTYE M3HOLIEHN CaMo Y CTIeIMpUIHIM
OKOJIHOCTUMA, Tj. UCK/BY4YMBO Y OKBUPY OOTOCTYKOEHOT KOHTEKCTa.

Kapa roBopnMo 0 Haj3acTyI/beHNjOj BEPCKOj 3ajeJHULM, OBO pelllerbe je y CYIPOTHOCTY 1 ca
Ycrasom CIIII.
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CTaBOBA O TOMe IIITA je UCIIPABHO, 106po 1 moxersHO (Jukic, 2013, str. 403) u jexuHCTBeHE CY
3a cBa (hu3MUKa nmia kpos ucropujy. OHe Cy HeIIpOMEH/bYBE 11 IIPON3TIa3e U3 YHUBEP3a/IHe
JbYZICKe IIPUPOZIe U TeXIbe Ka JoOPY Kao PyHJaMeHTaTHOj /bY/ICKOj BPETHOCTH 1 TeMeb
CY Ap>KaBHMX M L[PKBEHMX HOKYMeHaTa, OfHOCHO 3akoHa (Druzinec, 2016, str. 477). Crora,
0Baj CTaB IIpefcTaBIba nonsense Oynyhu fa sakoHoxaBall 0BJje FOBOPY O AUCKPUMIHALV)I
Ha OCHOBY CMCTeMa BPeJHOCTY IpKaBa J BepCKUX 3ajegHnia. [la 61 ctBapu 6ue jacHuje,
Ha OCHOBY OBOT cTaBa pOpMIpa ce 3aK/bydakK Ja BEPCKIU CUCTeMM BPeJHOCTH UMajy IVC-
KpMMUHATOpHU KapakTep. OBO eKJIATAHTHO Cy301jame IpKaBa I BEPCKUX 3ajefHILA Y
[IOMEH NPUBATHOT 1 pefieUHMCabe IIPKBEHNX YCTaBa U 3aKOHA, KA0 U BEPCKUX CIINCA,
jacHO TOBOPM O CTBapamy IPOCTOPA 3aKOHCKOM HaMeTalby aHTUTEUCTUYKOT HapaTuBa.

36o0r Tora, wiaH 18. cras 3 y [TonasauM ocHoBaMa 3a uspany Harpra 3akoHa o n3me-
HaMa U JoIlyHaMa 3aKoHa o 3a0paHM JUCKPMMMHALYje jecTe IPOTUBYCTaBaH M KPIIN
kako Ycras Perry6muke Cp6uje, Tako u Yeras CpIicke mpaBociaBHe Iipkse. Ha ocHOBY
TOTa, JUCKPYMIHALIMjOM Ce He MOXKe CMaTpaT! MOCTYIame CBEIITEHNKA MM BEPCKUX
cmy>KOeHuKa Koje je y CKIafy ca JOKTPMHOM, yBepembiMa WM LIbeBUMA [[PKaBa U Bep-
CKIIX 3ajeHMIIA YIIMCAHUX ¥ PETUCTAP, Y CKIALY ca II0CeOHUM 3aKOHOM KojuM ce ypebyje
cmo6ojia BEpONCIIOBECTH Y CTATYC LIPKaBa M BEPCKIUX 3ajeffHNUIIA.

Ipyru mpob6reM ce OHOCU Ha YMIbEHUILY J]a Ce TIPAKTUYHO YHAITIPeN MOjefVHY Jle-
TIOBM CBETHUX CIIMCa, OHOCHO BEPCKUX y4erba IIpKaBa M BEPCKUX 3ajeHNIIa MapKupajy
Kao MOTEHIMja/THO JUCKPYMMHATOPHN. Pas/ior 3a TO I&XM y YM-€HUIIN fla BEpCKa ydema
CBUX TPaAMIIMOHATHUX BepCKMX 3ajennuna y Cpbmju ocyhyjy mojenyna nonamama n
CKJIOHOCTI, Ka0 Ha IIpUMep HeTPaAMIMIOHA/IHA CEKCYaIHa OIpefie/betba, LITO O Ce MOITIO
OKapakTepucatu Kao o6k guckpumuHanuje. OBo oTBapa fise BpcTe mpobiema. IIpso,
YKOJIMKO CY IIOjeINHN [e/IOBY BEPCKMX y4erba IOTEHLMjaTHO JUCKPUMIHATOPHY IIpeMa
onpebenuMm muuyMa, oHza 61 cMeny 6MTI M3HOLIEH) CaMO Y OKBUPY 6Orocmy>K6eHor
KoHTeKcTa. To 61 oHeMoryhwto cBelITeHa JIMIa, ajIl M BepOy4nTe/be U IpefjaBade Ha
TEOJIOMKNM (PaKyITeTUMa, Kao ¥ BEpHUKE Jla OBAKBa y4erba VI3HOCE jaBHO, OHOCHO Y
OKBUPY HacTaBe, y MEIjCKOM IIPOCTOPY, IIa U Y CBAKOJHEBHOM TOBOPY. Y TOM CMICTTY 61
OBaKBO pellierbe OII0 IPOTUBYCTABHO jep AMpPeKTHO Kpum wiaH 43. Ycraa PC kojuM ce
rapaHTyje IpaBo Ha CI0OOJY MICIIN, CABECTY U BEPOMCIIOBECTH, KA0 1 TO JIa je ,,CBAKO
crnobofiaH Jia MCTIo/baBa CBOjy Bepy mnu yoeheme Bepoucnosesiama (IITO HOApasyMeBa 1
HOTEeHIMjaIHO ,,[IpOOIeMaTIYHa yuerha , IIPUM. ayTopa), 0baB/bambeM BepcKux obpena,
noxabhameM Bepcke cmy>x0Oe WM HacTaBe, II0jefVIHAYHO WIN Y 3ajeJHUILIM ca JPYTUMa, Kao
U Ja IIPUBATHO VIV jaBHO M3HeCe cBOja Bepcka yBepema~ (Ustav RS, ¢l. 43, st. 3).

Jpyro, TEKO je Ofp>KMBa IIpaBHa IIPETIIOCTABKA /I YUerbe KOje JEMMMUYHO Cafip-
KU ¥ JUCKPUMMHATOPHE CTABOBE y LIETIOCTH Htje IIpobneMarndHo. OCHOBHO MUTambeE je
KaKO TOJTEPUCATH AMCKPYMUHALN]Y Y jeRHOj CUTYALNjH, a Cy30ujaTu je y Apyroj, ako je
OCHOB IUCKPYMIHALje MICTOBETaH, 10 jecT, Kako je Moryhe MSHOCHTI AMCKPUMUHATOPHE
CTaBOBe MICK/BYYMBO y BpeMe 60rOCIyXema, a He ¥ TOKOM Bepcke HacTaBe, OfHOCHO Y
MepujckoM npocropy? Kako cmo Beh HaBenu, cmob6opa rcnopaBama Bepe y Peny6muim
Cp6uju 3arapaHToBaHa je KaKO jaBHO — U3BaH 60rocmyx6eHnx objexara, Tako U IPUBATHO
- yHyTap 60rocnyxxbennx objexara. Y wiany 18. npejiarad npasy AUCTUHKIV}Y Y CAMOM
KOpeHy IojMa AMCKpuMMHanuje u pakTUIKM IpaBU PasanKy UsMehy auckpuMuHaiuje y
TOMEHY jaBHOT U JVICKpMMMHALMje Y ToMeHy IpuBaTHOT. [locTaB/ba ce nuTame Kakas je
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TO BUJ JUCKPMMIHALIMj€E Y jABHOM IOMEHY KOji He IOB/Iauy JUCKPUMMHALV}Y U Y TOMEHY
npuBatHOr. VMajyhn y Buny ma je YeraBuu cyn Cp6uje Beh mmao mpumike ma 3abpaHim paj
TIOjeIMHNUX OpraHM3allMja Ha OCHOBY 3aKOHa 0 3abpaHM IucKpuMIHayje u3 2009. ronune,
YMHM Ce Jja 61 CBaKO MapKIparbe BEPCKOT yuera 6110 Koje TpajUI[IOHaTHe BepCKe 3ajef-
Huje y Cpbuju MMajo, aHa/IoTHO TOMe, C/IMYHe KOHCEKBeHIIe ¥ TOM moryeny. To sHaun ga
6u, aHanorno 3abpanu OtagactBeHor nmokpera Obpas, 3abpamenor 2012. rogmue (Odluka
Ustavnog suda RS, br. U 249/2009) wnu opranusanuje Haunonanuu ctpoj, 3abpameHe
2011. rogune (Odluka Ustavnog suda RS, br. U 178/2008), YcTaBHu cyx uMao o6aBesy fa
Ha MHUIIMjaTUBY OB/aIlheHOr Impefaraya IoKpeHe MOCTyIak 3abpaHe TPaANI[MOHATHE
IL[PKBe WK Bepcke 3ajeguuie. Kako je Beh panmje Harmaieno, YcraBHn cyj Moxe 3abpa-
HUTH BEPCKY 3aje[HUIY CAMO aKO IhEHO [ielI0Barbe yrpoKaBa IIPaBO Ha XMBOT, IIPAaBO HA
TICHXMYKO ¥ PU3UYIKO 37paBibe, IpaBa Jielle, TPaBO Ha IMYHU U HOPOXNYHY MHTETPUTET,
IpaBO Ha IMOBMHY, jaBHY 6€306€[JHOCT U jaBHU peji M/IM aKO M3a3VBa U MOJCTIYe BEPCKY,
HalMoHaIHy win pacHy Hetpre/buBocT (Ustav RS, ¢l. 44). Ynnn ce ga npennosu Koje 1o-
HOCe OBAaKBa pelllerba 1IMajy 3a Lk [ja [IpoLInpe creKTap MoryhHocTi 3abpaHa IjpKaBa 1
BepPCKIX 3ajefHNIA, IITO MOXKe NMATU 030M/bHE ITOC/IENNIIe TIO IPYIITBEHN KUBOT.

3aK/bydaK

OpnHocu fipKaBe U L[PKBe y IIpaBHOM cucteMy Perry6nuke Cpbuje 6unm cy mpo-
MEH/BMBI Y 3aBUCHOCTH Off Blagajyhe upgeonornje. Tako cy y mepnoay counjanusma,
360T 3BaHMYHOT W/[€OMONIKOT HapaTuBa, TPAANIMOHATHE IIPKBE ¥ BePCKe 3ajeHuIe
6uIe TOTOBO ITOTITYHO MCK/bydeHe 13 IPYIITBEHNX TOKOBa. HakoH clmoMa KOMyHM3Ma,
Peny6mmka Cp6uja ce BpaTiia Ha IIpeipaTHY ITYT KOjU MOfpasyMeBa KOHIIENIT capajiibe
Ip>KaBe ¥ IIpKBe. Y ToM cMepy cy u Baxxehn Yeras Cpbuje us 2006, anu 1 3aKoH o Iip-
KBaMa U BePCKMM 3ajeffHMIIaMa 13 UCTe TofiiHe, Penry6muky CpOujy BpaTuin Ha KOTOCeK
OHNX CEeKYTapHIX Ap>KaBa KOje IPU3HAjy Ba)KHY MCTOPUjCKY U IPYIUTBEHY YIOTy BEPCKMX
cybjexara. Ho, ananmsupajyhu mpepiore xoju cy ce mojaspusanu y fomahoj japHoctn,
a KOjI Cy ICTOBPEMEHO JIONIA3M/IM Ca afipeca HajBaXXHMjUX IP>KaBHUX OpTaHa, YMHMA Ce
Zla ce 3amakajy HoBe TeHAeHIuje. [IpBo, HOBUM IIPEMIOKEHNM pellebyMa OV IPUHIII
CBETOBHOCTH, OJfHOCHO CEKY/TaPHOCTH 6110 030M/BHO HAPYIIIEH, I TO, IIPE CBEra, Ha LITETY
pkasa. JIpyro, muma 6u ce o/makiana MOryhHoCT cy36ujama BepCKIX yuera Koja 61 Mora
6uTy npobnemMaTiyHa 3a nojenuHe rpahane. Tpehe, popmynanuje koje 6u Bepcka yuema,
OITHOCHO CBET€ CIIVICe IOjeAMHIX BEPCKMX 3ajeJHIIIA MapK1pasle Kao JMCKPUMIHATOPHE,
yTpie 6u myT y MoryhHoCT 3abpaHe HBIXOBOT pajia, aHAJIOTHO 3a0paHaMa MOMUTUIKUX
opraHu3aluja 11 HoKpeTa Koje je cripoBopyo YcraBhu ¢y Cpbuje y IpeTXOJHOM IIepUOTY.

ITopen nmpo6neMaTHYHMX pellierba Koja 611 036M/bHO yrpo3uIa He CaMo IPUHIII
CeKy/IapHOCTH, HeTo y 6yayhHOCTM floBena u o 3abpaHe I[pKaBa I BEPCKUX 3ajeHNIIA,
ILITO je TIpaKca Hesabene)xxeHa off [l pyror cBeTckor para, usyses Enep Xonuue Anbanuje,
HocrefuIie Ou ce Oryesiasie 1 Ha MOJbY /bYACKMX IpaBa. HavMe, oBakBY MpeIo3u 0301/bHO
Oy 3aiMpan y jeflHO Off OCHOBHMX JbYICKMX IIpaBa I c/100071a, a TO je co6oa MIUCIN,
CaBeCTV U BEPOVICIIOBECTH, IITO je Y CYIIPOTHOCTH, He caMo ca YcraBoM Pery6muxe Cp6uje,
Hero 1 ca paTuduKoBaHUM MehyHapogHUM JOKyMeHTUMa, y TpBOM penly EBporckom
KOHBEHIIMjOM 3a 3alTUTY JbYACKNX ITpaBa ¥ OCHOBHUX 060/,
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re-examine the possible impact of changes in antidiscrimination legislation on the rela-
tionship between the state and the church, but also on the possible suppression of religious
rights and freedoms in the Republic of Serbia in the coming period.
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Introduction

The constitutional principle of secularity as a term that defines the integral relations
between the state and the church has its own complex and long historical background. It
arises as a legal consequence of the Western European conflict between the empire and
the papacy over secular power. Today, the relations between the state and the church are
regulated differently in different legal systems. Thus, there is a system of the state church,
a system of cooperative separation and a system of distant neutrality. The system of coop-
erative separation is a model applied by a large number of European countries. Even other
countries in which the other two models predominate converge towards this model. The
Republic of Serbia is a secular state and churches and religious communities are separated
from it (Constitution of the RS, Art. 11). In 2010, the Constitutional Court of Serbia defined
the principle of secularism as “cooperative separation”, which means that, although the
state and the churches are separate, they cooperate for the purpose of mutual and general
interest (Decision of the Constitutional Court of RS, No. IUZ 455/2011).

The modern secular state is obliged to guarantee rights and freedoms to churches
and religious communities. Religious freedom is complex and implies individual, collective
and corporate law. The right to self-determination means that churches and religious com-
munities independently determine their identity and regulate their internal organization,
performing religious rites and other religious affairs. Hence the obligation of the state to
provide assistance to churches and religious communities in their affairs in accordance with
civil laws, and that is one of the pillars of the modern legal relationship between the state and
the church. Churches and religious communities have the right to regulate and conduct their
own affairs independently and freely from the state influence in accordance with the law.

“Legally recognized church means a recognized system of obligations in relation to
the church and its identity, which the state must accept, that is, the right to believe, that
is to practice the faith means the obligation of the state towards those who believe. So,
freedom of religion is a natural right, and the state in the sphere of positive legal regula-
tions must guarantee that right, while on the other hand the church must respect the laws
that apply to all citizens and that is one element of a mutual, cooperative relationship”
(Sijakovi¢, 2011, pp. 471-472).

However, the Serbian antidiscrimination legislation, as well as new proposals and solu-
tions, in some segments have touched on basic religious freedoms, but also the principles
of secularity. Thus, the proponent of the Law on Amendments to the Law on Prohibition of
Discrimination presented solutions that would directly redefine the relationship between
the state and the church and seriously endanger certain guaranteed religious freedoms.

1. What is freedom of religion?

The demands for tolerance in the modern world require, among other things, religious
tolerance, because different religious beliefs continue to cause discord and intolerance, per-
secution and discrimination. Having in mind the different patterns of the state’s attitude to-
wards religious pluralism, it is of great importance to define standards for respecting freedom
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of religion that would be widely accepted. Therefore, the efforts of international organizations
are aimed at establishing guarantees in order to protect these rights. “Freedom of religion
means the freedom of people” to “and the freedom of people” from “a particular religion, as
well as the freedom to have or not to have a religion, to practise or not to practise a particular
religion” (Treneska Deskoska, 2014, pp. 66-67). Freedom of thought, conscience and religion
is an important human right that is considered an inseparable segment of a democratic
pluralistic society. For a democratic society, both aspects of that freedom - individual and
collective — are essential. The autonomous existence of churches and religious communities
is an inalienable and integral part of pluralism in a democratic society, and the protection
of an individual’s beliefs must encourage, not discourage, mutual respect and tolerance of
other religions. “For these reasons, the duties of the state are not limited to refraining from
encroaching on freedom of thought, conscience and religion, but they also imply taking
positive action measures to ensure that specific rights are effective” (Purdevi¢, 2009, p. 8).

The issue of the right to freedom of religion is certainly one of the central issues of the
international human rights system. The two most important instruments in this domain,
the International Covenant on Civil and Political Rights and the European Convention
for the Protection of Human Rights and Fundamental Freedoms, regulate the framework
and limits of the enjoyment of religious freedoms in an almost identical formulation. The
foundation of the entire system of human rights is the attitude that man is an autonomous,
rational being and that he is therefore capable and free to think independently and to
acquire and change his beliefs. Everyone has the right to freedom of thought. This free-
dom is broad and absolute, regardless of the content of thought, and cannot be restricted
under any circumstances. Restrictions that are possible in relation to freedom of opinion
and conscience can be imposed only when it comes to their expression, therefore, not the
opinion but public action. The terms “thought”, “belief”, “conscience” and “religion” can
refer to a wide range of intellectual and spiritual activities. Only when a person expresses
his own thoughts or beliefs, then the state becomes aware of their existence and character
(Purdevi¢, 2009, pp. 87-89). The essence of the realization of “freedom of religion” is de-
termined by numerous international documents, and interpreted by the decisions of the
European Court of Human Rights and the United Nations Commission on Human Rights.

2. Models of church - state relations in Europe

The context in which freedom of religion is guaranteed as one of the fundamental
human rights refers to the legal systems of modern secular states. In these systems, the de-
termination of freedom of religion and the regulation of the principled attitude of the state
towards churches and religious communities by nature finds its place in the constitution.
Remaining exclusively on European soil, it is noticeable that there are no extreme variants
of the relationship between church and state, which would, on the one hand, imply a ban
on religion, and on the other hand, the complete merging of state and church (Simovic¢,
2015, pp. 721-722). Thus, modern Europe is characterized by several different concepts
or constitutional models on which secular states are based and which can be classified
into three groups. The first one is the concept of distant neutrality of the state and the
church, as it exists in France, Portugal, Slovenia, Turkey, which, in the spirit of secularism,
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places religion in a private social space (Markesi¢, 2014, p. 306), and implies the absence
of functional ties between the church and the state, the neutrality of the state in terms of
church issues, the refraining of religious communities from direct interference in the public
sphere (Simovi¢, 2015, pp. 727-728). The principle of separation is a legacy of the French
Revolution, which defined the specific concept of secularism, and it includes two princi-
ples: the principle of non-recognition of any religion as the state one and the guarantee of
freedom of religion (Simovi¢, 2015, pp. 728-732). The concept of cooperative separation of
the state and the church, as known in Germany, Croatia, Italy, Poland and Serbia, is based
on the principle of separation of the church and the state, but it also implies recognition of
numerous common tasks on which the church and the state cooperate. This model is also
called the golden mean model (Avramovi¢, 2007, p. 108). The concept of the state church is
practiced in Greece, Denmark, the UK and Finland (Purdevi¢, 2009, p. 143). The model of
state religion or state church implies maintaining some institutional ties with churches and
religious communities, such as the status of the state church (Greece) or the intertwining
of state and religious legislative functions (the UK) (Belgrade Business School, 2010, p. 8).
Thus, in the UK, the monarch, as the head of state, is also the head of the Anglican Church
(Avramovi¢, 2007, p. 106).

Therefore, the models of legal regulation of the relationship between the state and the
church are contextually different as a result of the complex historical circumstances that
defined their relationship. The way in which the state regulates relations with the church
also falls within the field of free assessment of each individual state, but that field cannot
be unlimited. Therefore, there are different ways of understanding what the interference of
secular authorities in religious issues is and what can be considered inappropriate religious
engagement in the state sphere (Petrovi¢, 2013, p. 110). The separation of these two entities
means a precise distinction between their competencies, but not the absence of interaction
or cooperation. Members of a particular church are at the same time citizens of the state
with their rights and obligations. In this way, the church and the state in their functioning
are directly directed to cooperation in the contact areas of social activity (Suboti¢, 2009).
Although it could be said that most European systems are characterized by the idea of
separation of the state and the church through mutual cooperation and fostering tolerance,
these systems are in constant transformation in which two polarized models - the separation
system and the state church system - converge towards an ever-expanding European coop-
erative separation model. Thus, cooperation is today a par excellence term in the relations
between the state and the church in Europe (Avramovi¢, 2007, p. 107).

3. Prohibition of religious discrimination
in the legislation of the Republic of Serbia

The basis of the prohibition of discrimination is the principle of equality, and in the
case when citizens are unequal in their position due to their personal characteristics, it is
clear that there is discrimination. The term “person” or “everyone” refers to all who have legal
personality (natural and legal persons) within the Serbian legal order. Hence, the prohibition
of discrimination does not only apply to individuals, but also to legal entities (Milenkovi¢,
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2010, p. 26). The Law on Churches and Religious Communities from 2006 defines traditional
churches and religious communities as those religious communities that have a centuries-old
historical continuity in Serbia and whose legal subjectivity has been acquired on the basis
of special laws. The traditional churches are: the Serbian Orthodox Church, the Roman
Catholic Church, the Slovak Evangelical Church, the Reformed Christian Church and the
Evangelical Christian Church. Religious communities are: Islamic Community and Jewish
Community (Law on Churches and Religious Communities, Art. 10-16).

According to the Constitution of the Serbian Orthodox Church, legal entities in the
Serbian Orthodox Church are: Patriarchate, dioceses, church communities, monasteries,
endowments, independent institutions and funds, according to the church’s purpose, such
as individual temples. These legal entities are capable of acquiring and holding movable
and immovable property according to the regulations of the law, and exercise all rights and
obligations that belong to them as such (Constitution of the Serbian Orthodox Church,
art. 5) and, accordingly, can function freely and publicly perform their religious activities
on the territory of the Republic of Serbia and beyond.

When it comes to the prohibition of religious discrimination, it should be noted that
the highest legal act explicitly prohibits any discrimination, even on the basis of religion
(Constitution of the Republic of Serbia, Article 21, Paragraph 3). Also, in the second part,
the Constitution states that “churches and religious communities are equal and separate
from the state”. Churches and religious communities are equal and free to independently
regulate their internal organization, religious affairs, to perform religious rites in public,
to establish and manage religious schools, social and charitable institutions, in accordance
with the law (Constitution of the Republic of Serbia, Art. 44, Paragraphs 1, 2). On the other
hand, the Law on Churches and Religious Communities states that

“no one shall be subjected to coercion that could jeopardize the freedom of religion,
nor shall he be compelled to declare his religion and belief or their non-existence. No one
may be harassed, discriminated against or privileged because of their religious beliefs,
belonging to or not belonging to a religious community, participating or not participating
in worship and religious rites, and using or not using guaranteed religious freedoms and
rights. There is no state religion (Law on Churches and Religious Communities, Art. 2)”.

In addition, everyone has the right to be effectively protected from all forms of dis-
crimination by the competent courts and other public authorities of the Republic of Serbia
(Milenkovi¢, 2010, p. 24).

4. Analysis of new antidiscrimination proposals and solutions

The proclaimed goal of the proposed innovations in domestic legislation is to suppress
discrimination. The basis for making legal solutions in the broadest sense is to differen-
tiate between certain procedures that seem and do not harm individuals and groups, so
the principle of equality of all people as one of the fundamental human rights requires
non-discrimination. “Discrimination or discriminatory treatment means any unjustified
discrimination or unequal treatment of persons or groups, in an open and covert manner,
based on: race, colour, ethnicity, religion etc” (Milenkovi¢, 2010, p. 23).
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In this research, we will deal in more detail with the analysis of the proposed changes
to article 18 of the applicable Law on Prohibition of Discrimination. The proponent intro-
duces three novelties. First, the change of the name of the article from the prohibition of
religious discrimination to discrimination based on the free expression of religion or belief. It
is enough to refer to the title which, by the way, although already well-defined, reformulates
a specific phenomenon into an insufficiently clear form of discrimination. Another novelty
is the proposed amendment to Article 18, Paragraph 2, which is formulated as follows:

“When performing worship, religious rites and other religious activities in churches
and religious communities whose value system is based on religion or belief, different
treatment of priests or religious officials towards persons or groups of persons of these
activities, does not constitute discrimination in the case when, due to the nature of the
activities or the circumstances in which they are performed, religion or belief is a real,
legal and justified condition for their performance, in accordance with the value system
of the church and religious community, in accordance with the law. Churches or other
religious communities whose value system is based on faith or belief, in accordance with
the constitution and law, may require persons performing worship to act in good faith and
with loyalty to the value system of the church or other religious community” (Baseline for
drafting the Law on Amendments to the Law on Prohibition of Discrimination, 2021).

According to this solution, the religious activities of registered churches and religious
communities in accordance with the law do not constitute discrimination, due to the nature
of their activities. However, it should be emphasized that the above-mentioned proposal
uses the wording: “justified condition for their performance”. Here we want to point out the
qualification of religious activity and the actual encroachment of the state on the identity
of the church. This formulation makes a differentiation within religious teaching and thus
the state encroaches not only on the autonomous law of churches and religious commu-
nities - in violation of the principle of secularity, but it also determines what is justified
and what is not in the corpus of scriptures as fundamental dogmas on which churches
and religious communities were constituted. Recognition of the church by the state does
not mean recognizing the ecclesiologically based identity of the church. The state should
protect and guarantee the rights that the church has with such an identity as it has, and
not recognize the church in the sense of establishing its identity (Sijakovi¢, 2011, p. 472),
nor determine what is justified and what is not. The state has no right to determine the
area of their activity for registered churches and religious communities, since it belongs to
the domain of the sacred or sacral. Churches and religious communities have been given
the opportunity by law to exercise their religious freedoms, implying that they have the
right to express their religious teachings through the area of forum externum arising from
their scriptures.

Also, this solution would bring an unusual formulation: “conduct in good faith of
persons performing worship”. It seems that such a formulation from Paragraph 2 opens
space for possible influences on religious leaders who would then put pressure on clergy
of lower hierarchy in order to pay attention to the vocabulary they use when expressing
their faith and thus suppress the religious teaching and attitude of churches and religious
communities within the liturgical space, as it is said that churches and religious communities
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can demand from the person performing worship to behave in good faith. Furthermore,
it is worth noting the very imprecise definition of the term good faith. Secondly, in the
ecclesiastical and everyday language, when we say the word “Church’, we mean, above all,
the highest church dignitaries. This fact tells us that there is room for political pressure and
influence on clergy, through religious leaders, as potentially problematic religious teachings
would also be suppressed in the private domain.

The third novelty seems to be the most problematic. The proposed Paragraph 3 reads:

“different treatment referred to in paragraph 2 of this Article does not justify dis-
crimination on any grounds referred to in Article 2 of this Law committed outside of
worship and time, nor different treatment that cannot be justified by the value system of
the religious community”.

As it is stated that “discrimination on any grounds committed outside of worship
and time is not justified”, this means that a distinction is made between public and private
within the area of activity of churches and religious communities, which implies that the
state suppresses religious activity to temples or religious buildings. What does that mean
next? Such a legal solution would make it impossible for any religious leader, priest or be-
liever to express religious beliefs that conflict with the beliefs of a group of people outside
the worship space. This means that it would be forbidden to present religious teachings
that would be the basis for discrimination against any individual or group.®

Therefore, churches and religious communities would not have the right to publicly
express their religious freedoms and as such, the state, by this legal solution, places them in
the domain of the private. The mentioned attitude would further complicate certain social
relations. For example, the Orthodox Theological Faculty, which has the status of a mem-
ber of the University of Belgrade and actively participates in its work, should be banned.
Its activity should be interrupted and reduced to the system of education within religious
buildings, i.e. worship spaces. Religious instruction at the level of primary and secondary
education should be either completely redefined or even excluded from the education
system. Thus, the proposed Paragraph 3 completely redefines the relations between the
state and the church and as such is unconstitutional.

Moreover, the wording “actions that cannot be justified by the value system of the
religious community” represents a blatant encroachment of the state on the identity of the
church and its autonomous church law, at the same time violating the highest legal acts of
religious communities.® Further analysis of Paragraph 3 raises the question: How can the
phrase “value system” be discriminatory, i.e. how can the notion of value in itself be ques-
tioned? Values represent an organized set of general beliefs, opinions and attitudes about
what is right, good and desirable (Juki¢, 2013, p. 403), and are unique to all individuals

> For example, if the church, i.e, the religious community preaches that a certain way of life or certain
inclinations represent a sin, i.e. explicitly condemns them, that would represent discrimination of
persons who practice such a way of life, i.e. who exercise such inclinations. With such a legal for-
mulation, those parts of religious teachings that condemn the mentioned models and inclinations
could be presented only in specific circumstances, i.e. exclusively within the liturgical context.

¢ When we speak about the most represented religious community, this solution is in contradiction
with the Constitution of the Serbian Orthodox Church.
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throughout history. They are unchanged and produced from universal human natures
and the weight towards good as a basic human value and the subject of state and church
documents, i.e. Laws (Druzinec, 2016, p. 477). Therefore, this attitude is nonsense since
the legislator here speaks about discrimination based on the value system of churches and
religious communities. To make things clearer, on the basis of this attitude, the conclu-
sion is formed that religious value systems have a discriminatory character. This blatant
suppression of churches and religious communities in the domain of the private and the
redefinition of church constitutions and laws, as well as religious writings, clearly speaks
of the creation of space for the legal imposition of an antitheistic narrative.

Therefore, Article 18, Paragraph 3 of the Baseline for Drafting the Law on
Amendments to the Law on Prohibition of Discrimination is unconstitutional and vio-
lates both the Constitution of the Republic of Serbia and the Constitution of the Serbian
Orthodox Church. On that basis, the conduct of priests or religious officials, which is in
accordance with the doctrine, beliefs or goals of churches and religious communities en-
tered in the register, in compliance with a special law governing freedom of religion and
the status of churches and religious communities, cannot be considered discrimination.

Another problem is related to the fact that certain parts of the holy scriptures, i.e.
religious teachings of churches and religious communities are practically in advance marked
as potentially discriminatory. The reason for that lies in the fact that the religious teach-
ings of all traditional religious communities in Serbia condemn certain behaviours and
inclinations, such as non-traditional sexual orientations, which could be characterized as
a form of discrimination. This opens up two types of problems. First, if certain parts of
religious teachings are potentially discriminatory towards certain persons, then they should
be presented only within the context of worship. This would make it impossible for clergy,
but also religious teachers and lecturers at theological faculties, as well as believers, to
present such teachings publicly, that is, within the teaching, in the media space, and even in
everyday speech. In that sense, such a solution would be unconstitutional because it directly
violates Article 43 of the Constitution of the Republic of Serbia, which guarantees the right
to freedom of thought, conscience and religion, as well as the fact that “everyone is free to
express their religion or belief (which includes potentially “problematic teachings” author’s
remark), performing religious rites, attending religious services or classes, individually or
in community with others, as well as to privately or publicly express their religious beliefs”
(Constitution of the Republic of Serbia, Article 43, Paragraph 3).

Second, it is difficult to maintain the legal presumption that learning, which partly
contains discriminatory attitudes, is not entirely problematic. The basic question is how
to tolerate discrimination in one situation and suppress it in another, if the basis of dis-
crimination is the same? That is, how is it possible to express discriminatory attitudes only
during worship, and not during religious instruction, that is, in the media space? As we have
already stated, in the Republic of Serbia, the freedom of religion is guaranteed both publicly
- outside the worship facilities, and privately — inside the worship facilities. In Article 18,
the proponent makes a distinction at the very root of the notion of discrimination and in
fact distinguishes between discrimination in the public domain and discrimination in the
private domain. The question arises as to what kind of discrimination in the public domain
actually does not lead to discrimination in the private domain as well.
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Bearing in mind that the Constitutional Court of Serbia has already had the oppor-
tunity to ban the work of certain organizations on the basis of the Law on Prohibition of
Discrimination from 2009, it seems that any marking of religious teachings of any tradi-
tional religious community in Serbia would have similar consequences in this respect. This
means that, analogously to the ban of Otacastveni pokret Obraz in 2012 (Decision of the
Constitutional Court of RS, No. U 249/2009) or the organization Nacionalni stroj in 2011
(Decision of the Constitutional Court of RS, No. U 178/2008), the Constitutional Court
was obliged to initiate a procedure to ban a traditional church or religious community on
the initiative of an authorized proponent. As noted earlier, the Constitutional Court can
ban a religious community only if its activities infringe the right to life, the right to mental
and physical health, the rights of children, the right to personal and family integrity, the
right to property, public safety and public order, or if it incites religious, national or racial
intolerance (Constitution of the Republic of Serbia, Art. 44). It seems that the proposals
that bring such solutions are aimed at expanding the range of possibilities for banning
churches and religious communities, which can have serious consequences for social life.

Conclusion

The relations between the state and the church in the legal system of the Republic of
Serbia were variable depending on the ruling ideology. Thus, in the period of socialism,
due to the official ideological narrative, traditional churches and religious communities
were almost completely excluded from social flows. After the collapse of communism, the
Republic of Serbia returned to the pre-war path, which implies the concept of cooperation
between the state and the church. In that direction, the current Constitution of Serbia
from 2006, but also the Law on Churches and Religious Communities from the same year,
returned the Republic of Serbia to the track of those secular states that recognize the impor-
tant historical and social role of religious subjects. However, analyzing the proposals that
appeared in the domestic public and which at the same time came from the addresses of the
most important state bodies, new tendencies seem to be noticed. First, the newly-proposed
solutions would seriously violate the principle of secularism, that is, secularism, and that,
above all, to the detriment of the churches. Secondly, they would facilitate the possibility of
suppressing religious teachings, which could be problematic for individual citizens. Third,
formulations that would mark religious teachings, i.e. the scriptures of certain religious
communities as discriminatory, would pave the way for the possibility of banning their
work, analogous to the bans of political organizations and movements, which were imple-
mented by the Constitutional Court of Serbia in the previous period.

In addition to the problematic solutions that would seriously endanger not only the
principle of secularism, but also lead to the banning of churches and religious communities
in the future, a practice unheard of since World War II, with the exception of Enver Hoxha’s
Albania, the consequences would be reflected in human rights. Namely, such proposals would
seriously encroach on one of the fundamental human rights and freedoms, and that is free-
dom of thought, conscience and religion, which is contrary not only to the Constitution of
the Republic of Serbia, but also to ratified international documents, primarily the European
Convention for the Protection of Human Rights and Fundamental Freedoms.
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