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CJIOBOIHN ITPUCTYII MHOOPMAILIJAMA
O] JABHOI 3HAYAJA Y TEOPUJU N TTPAKCHU
Y PEIIYB/IMIIN CPBUU

Caxerax: HecymmuBo je fja je mpaBo Ha cT060IHY IIPUCTYI MH(OpMaLMjaMa Off jABHOT
3Ha4aja jefjaH Off K/byYHMX IPUHIMIIA HAa KOjMMA II0YMBAjy JEMOKPATCKa IPYIITBA, alu
YMH-EHNIIA JIa j€ OBO ITPABO TEK HEJJABHO ITPU3HATO KaO YHMBEP3a/IHO Jby/ICKO IIPaBO TOBOPY O
BE/IMKOM OTIIOPY IpyKaBa I BlIajia ja IIpaBo Ha pUcTyn nHdopManyjama 6yme npruxsaheHo.

I[TIpaBo Ha mpucTyn nHQpoOpMalujaMa off jABHOT 3Ha4aja, C jefjHe CTPaHe, JOIPUHOCU
JOC/IefHOM HOLITOBARY JbYACKIX IIpaBa U 1060/, CMambyje PUSYK Off II0jaBe KOpyIILje 1
HEETMYHOT [TOHAIIaIba, AVPEKTHO yTIYe Ha TPAHCIIAPEHTHOCT M OFTOBOPHOCT Y Pajy, ann
0BO ITPaBO HUKAKO He cMe OMTH IIPaBo Koje Hehe TpIeTy orpaHnyerba, OMHOCHO He CMe I10-
CTaTy HeorpaHM4YeHo IIPaBo, 6e3 0031pa KOIMKO IIPOK/IAMOBAJIO HEeMOKPATCKe BPEHOCTIL.

Crobopa jaBHOTr nHpOpMICaba je N3BeAEHO /bYACKO IPaBo 1 00yXBara IpaBo Ha
UCTUHUTY, 671aroBpeMeHy 1 06jeKTHBHY MH(OPMAIjy, Kao U IPaBo Jla Ce jABHO KPUTUKY]Y
U Tpake 06jalmerba y OFHOCY Ha KOHKPETHE IOCTYIIKE 1 aKTe BIACTH U APYIUX jaBHUX
cybjexara.

Y 0BOM pajy, Ha OCHOBY IIO3UTMBHOIPABHNX IIPOINCa, 6uhe pedn o HaunHy QyHK-
IMOHNICamba IIPaBa Ha CI0GORHY IPKUCTYI MH(OpMaIjaMa Off jaBHOT 3Hadaja, ca II0CeOHMM
OCBPTOM Ha C1y>k0e 6e36efHOCTI, Ka0 HajTajHOBUTIjEM [Ty FP)KABHOT allapaTa BIACTIL.

Kibyune peun: nupopmarmje of jaBHOT 3Hadaja, EMOKPATCKO [IPYLITBO, jaBHA BJIACT,
TQjHOCT ¥ TPAHCHAPEHTHOCT, CITyX0e 6e30emHoCTI

YBon

Cno6opa npucryna nadopmanyjama Hajuernhe ce oxpebyje xao nmpaso cakora ja
Off HOCHOLIa B/IACTH, OFHOCHO MIMAOLIA jaBHUX oByamrhera, TpaXki 1 To6uje peneBaHTHe
nHdopManuje of jaBHOr MHTepeca KaKo 61 ce Ha IeJIOTBOPaH HaunMH oMmoryhmo yBup y
paj 1 mocTymame OHKUX cybjekara KojuMa cy rpabanm Ha c1060fHIM 1 JeMOKPATCKUM
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1300puMa OKTIOHWIN TTOBEperbe f1a Y IbUXOBO MMe U 33 BJIXOB padyyH Bplie GYHKIN)Y
By1acTy. TpaHCIapeHTHOCT ce CMaTpa MPeflyCI0OBOM 33 OATOBOPHOCT jaBHE BIACTY U HeHY
HEeMOKPATCKY JIETUTUMHOCT.

Kapa ce roBopu 0 TpaHCIIapEHTHOCTH, MOTY Ce Pa3/IMKOBaTy WheHe [iBe cTpaHe. IIpsa
je MpOAaKTMBHA 1 OHA Ce cacToju oy objaBa jaBHMUX MH(GOPMaIMja Kao IITO Cy: U3pasia
IPOIICa, IPOpadyHu 1 GpUHAHCHPalbe, M3BELITaj) O Pajy, OILITA aKTa U3 COICTBEHMX
HaJIJIEXXHOCTH, Pelllerba O PACIOE/N CPeCTaBa 10 PacCaHNM jaBHUM ITO3MBUMA U
KOHKypCHMa. 3aCHMBA Ce Ha CXBaTamy Ja ,rpahaHn nMajy IpaBo fja 3Hajy” Kako ce y mbi-
XOBO UMe I 32 BbMIXOB PauyH OJ/Iydyje ¥ KaKBU Cy MCXOMU U PE3yNTaTU TUX OIyKa. Y Ty
CBPXY OpTaHU jaBHMX BJIACTHU CHCTeMAaTH3anujoM ofipebyjy mumna Koja y MX0BO JMMe I 32
BIX0B PAdyH KOMYHUIMPAjy ¢ jaBHOLINY, a)Kyprpajy MmofjaTke Ha 3BaHIYHUM CajTOBIMA,
OfirOBapajy jaBHO Ha IMTamba rpahaHa.

C pmpyre cTpaHe, cBaku rpabaHuH ¥Ma [paBo fla 3aXTeBa U IIOJATKe Off jABHOT 3Ha-
Jaja Koju HICY 06yxBaheHN y MUcaHUM WM €IEKTPOHCKUM MeAMjIMa, IITO IPENCTaB/ba
akTMBHO ydemnhe rpahana y nmporecnuma oHOIIeHba OIYKa U O0MTMKOBamY MOMNTHKA
Iy TeM jaBHUX CaBeTOBAIba, aBarba IIPUMENOM 1 MUIITbeha, KAo ¥ KOHTPOJIE jaBHE BIACTIL.

CyurTuHCKM pasBoj IpaBa Ha IPUCTYH nHOpMAIMjaMa 3aI04eo je jayameM JMH-
CTUTYILMja LYBIIHOT IPYIITBA, IPBEHCTBEHO y Pa3BUjeHNM [ipyKaBaMa, a 011 HaKOH J10-
HOIIIeHa IIPBYX 3aKOHA® KOjU PETy/INIIy OBy 00/I1acT 3amoJesna CHaKHa aKTUBHOCT U TIPH-
THUCAK Off CTPaHe UUBIIHOT JPYIITBA [Ja C€é OBOM IIPaBy IPY>XK!M YCTABHOIIPAaBHA 3alITHTA
(Milenkovi¢, 2010, str. 13).

MebhyHapopHe npenopyke caBeTyjy Aa ce IIpaBo IPUCTYIIa MHGOpMaLjaMa off jABHOT
3HaYaja yHece Kao OCHOBHO IIPaBO y HAal[IOHAJIHE YCTaBe, KaKo 611 ce TMe OBOM IIpaBy
06e36enmo Behn cremen TpajHoCTM 1 CTAOWIHOCTY (YaK U Y BAHPEFHIM OKOTTHOCTIIMA)
¥ Ha Taj HauMH OMOTryhnio meroBo ocTBapyBame Ha OCHOBY YcraBa. Pemry6nuka Cp6uja
je oBaj 3aXTeB MCIYHWIA ycBajameM YcTaBa 2006. rognue! (Milenkovi¢, 2010, str. 14).

VIpKOC YMEeHNIN [a je OBO IIPABO YHETO Y TEKCT YCTaBa I Jja je 3aKoH 0 c1obof-
HOM IpUCTyIy nH$popmManmjaMa of jaBHOT 3Hadaja Penry6muke Cp6uje® mporariex 3a
HajHAIIpeJHMj ! 1 HajcBeoOyXBaTHMjI 3aKOH y 0BOj obnactu (Gajin, 2018, str. 231-232;
Nenadic¢, 2019, str. 3-4), kao 1 Ja aHa/IM3e CTarba I0Ka3yjy [a ce OArOBOPH IO 3aXTeBMMa
ucnymanajy og 80-100%, y 3aBMCHOCTH Off OpraHa IIpef KojuMa cy nogHeTi,’ Peny6mnka
CpO6wuja 1 opranu jaBHe BJIaCTH U Jiajbe OCTajy IpesMeT OPOjHMX OCYy/ia Off CTPaHe LB
HOT IpylITBa 1 3eMasba wiannua EY. Heke o Tux fp>xaBa HU [I0 cajja HUCY yPeINU/IEe OBY
obr1acT, He MCITybaBajy CTaHAapAe mpomcane 6pojunM npenopykama Casera Epore y
0BOj 0671acTy MM UX jeJHOCTABHO HE IMIPUMEY]y Y TIPaKCH, I TaKO U Jlajbe Y IUXOBUM
3aKOHOJIaBCTBMMA Y BE/IMKOj MepY OBO IIPaBO OCTaje ,MPTBO CI0BO” Ha Manupy.’

> CAJI cy ycBojure 3axoH 1966, @panirycka 1978, Cnosauka 1992, Yenika 1993. ropune; JlykcemOypr
U jajbe HeMa 3aKOH 0 IIpUCTyITy nHpopMarmjama, 10K je Perryomika Cp6uja 3akoH ycojua 2004,
Tj. TORMHY faHa pe Hematuke Kao leMOKpaTCcKe, pasBujeHe I ypehere eBporicke 3embe.

* Ycras PC. Crysmcberu inachux PC, 6p. 98/2006.

> 3aKoH 0 c11060JHOM IPUCTYILY MHpOpMaLujaMa Of jaBHOT 3Hadaja. Crysbenu inacnux PC, 6p.

120/04, 54/07, 104/09 u 36/10.

IToBepenuk, https://www.poverenik.rs 1MHK u3BelTaju, mpucTybeHo: 7/08/2021.

Bupn: https://www.access-info.org/decision-making-transparency, npucrymbeno: 8/08/2021.
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3amTnTa JpYACKMUX IpaBa u MehyHapogHu cTaHgapAn
0 c11060fHOM TIPUCTYIY MH(OPMalMjaMa Off jABHOT 3Hayaja

Janac noctoju Behu 6poj mehyHapogHMx fOKyMeHaTa KOjuMa Ce LITUTE JbYACKa
npaBa. OCHOBHUM YHUBEP3a/JIHMM JOKYMEHTOM CBaKaKo MoxeMo cMarpaTu Ilosemy
Yjepumennx Haiuja (1945)%, y umjoj ce mpeamMOyIn ncTude peUIeHoOCT fja Ce ,IOTBPAN
Bepa y OCHOBHA IIpaBa Y0BEKa, Y JOCTOjaHCTBO I BPEJHOCT JbYICKe TMIHOCTH, Y PAaBHOII-
PaBHOCT JbY M >KeHa Y Hallyja M BeMKUX U Majux .

Tpu ropuae xacHuje goHera OMIITa HeKIapalyja o byACKUM IpaBuMa’ y unany 12
jacHoO McTuYe fia ,HMKO He CMe OMTY M3BPTHYT CAMOBO/PHOM MEIIAmhy Y HheroB IpyBaTaH
JKUBOT, IOPOAIMILY, IOM M/IM IIPENVCKY, HUTY Halla[¥IMa Ha HbeToBY 4acT uin yrief,. CBako
MMa [IPaBO Ha 3aLITUTY 3aKOHA IPOTYB OBAKBOT MeIllarha IIN Halazaa

[oToBO MCTOBETHe acIieKTe M rapaHIMje IIpaBa Ha IPUBATHOCT npexsuba wian 17
Mebynapopsor nakra o rpahaHckuM 1 OMUTUYKUM IIpaByMa U3 1966. ropuHe (y fabeM
tekcTy ITakr)."?

[Tapanenno ca gonouemeM Ilakra, Pesonynujom Ienepanne ckymmurune YH ycojen
je PaxynTatuBHK IPOTOKON y3 MebyHaponny makT o rpahaHCKUM 1 HOUTUYKIM ITPAaBUMA
(y marmeMm texcry IIporoxon). Fbume je mpegsubeno ma cBaka gpxasa yropopunia ITakra,
Koja mocraje yropopHuia IIporokona, meby xojuma je u Penry6rmxa Cp6uja, mpusHaje
HafnexxHocT KoMurera 3a byicKa IpaBa, la IpMMa U pasMaTpa IMICMeHe IpefcTaBKe
IojefuHalla Koju CIIafiajy Imoj IeHy HaJ/IEXKHOCT, a KOjyU TBPJE fla Cy )KPTBe KpLIemba Off
CTpaHe Te [jp)kaBe 6110 KOT IpaBa HaBefleHOT Y ITakTy, IO YCTIOBOM fia Cy IPETXOHO
UCLpIUbEHA CBa IIpaBHa cpencTaa.'!

Hajsnauajuuja pernonanta MeyHapoyiHa KOHBeHIja KOjOM Ce LITHUTe JbY/ICKa ITpa-
Ba, OTHOCHO IPaBO Ha IPMBATHOCT y EBponu jecte EBporcka KOHBEHIIMja 3a 3AIUTUTY
JBYICKUX IpaBa ¥ OCHOBHUX cnobopa'? (y mapem Tekcry: EKJDII), ca Buiie fogatHux
IIPOTOKOIa, KOja je JoHeTa noj, okpubeM Casera EBpore.

ITopep Tora, 3aIITUTY IIpaBa Ha MPpUBATHOCT npeaBuba 1 wian 11 AMeprike KOHBEH-
1yje o JbYACKVUM IIPaBMMa, " Koja je ycBojeHa off crpaHe OpraHusanyje aMepuyKux ipykaBa
1969. ropuHe, Kao 1 gpyTe permoHajaHe KOHBEHIMje CIMIHOT KapaKTepa.

EBporicka KOHBeHIIMja 3a 3alITUTY /bY[CKIX [IPaBa 11 OCHOBHUX c1o6ofa He ypehyje
IpaBo Ha cro6oaH NpKUCTYN MHGOpPMaIjaMa Off jaBHOT 3HaYaja HIf Y OCHOBHOM TEKCTY HI
Y BOfaTHMUM IpoToKonuMa. IloTopy oBakBor TyMauema fiaje 1 EBporicku cy sa jbyzcka

8 IloBerma YjemumeHnx Haluja, www.tuzilastvorz.org.rs/html_trz/PROPISI/ povelja_un_lat.pdf,
str.1, mpucrympeno: 8/08/2021.

°  OmnuIta feknapanuja o byfckuM npasuma, www.unhcr.rs/media/Opsta deklaracija o ljudskim
pravima(1948).pdf, npucrymmseno: 8/08/2021.

10 Bupau: 3akoH o parudukanuju MehyHnapopHor makra o rpahaHcKMM U MOTUTUYKNM IpaBUMa.
Cnysmbenu nuciti COPJ, 6p.7/71.

' 3akoH o noTBphuBamy PaxyaTaTUBHOT IPOTOKONA y3 MebyHaponuu makT o rpabanckum u
nomuTIIKuM npasuma. Cryxcbenu nucii CPJ — Mehynapogru yiosopu 6p. 4/01.

12 EBpOICKa KOHBEHI|Vja 3a 3aIITUTY /bYACKUX IIPaBa I OCHOBHIUX C/IO00MIA, IIPEY3€TO Ca WWW.
echr.int/Documents/ Convention_SRP.pdf, mpucrymnmeno:9/08/2021.

3 American Convencion on Human Rights “Pact of San Jose, Costa Rica” (B-32), www.oas.org/
dil/treaties_B-32_American_Convention_on_Human_Rights.pdf, npucrymnmeno: 8/08/2021.
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IIpaBa, KOji JI0 Caia Huje 3ay3e0 je;UHCTBEHO MULberbe Aa mu wiad 10 EK/BIT o6yxsaTa
¥ TIpaBo NPNCTYTIa MHPOPMAIIjaMa Off jaBHOT 3Hayaja ako OHe HUCY ¥ CKTafly ca WIaHOM
8 KoHBeHIMje, OfHOCHO aKO MPYCTYI MHPOPMaIjaMa He TPaXKy JMIie Ha Koje ce IMYHU
HOJAIY OffHOCE, Tj. aKO MH(OpMaIIja He CafipXIi ITOIaTKe O CAMOM TPaXXMOILy.™*

Hacynpor EKJBII u craBoBuma EBpornckor cyza 3a /pyzcka npasa, Mebyxapogan
IIaKT O rpahaHCKUM ¥ HOMUTUYKMM ITpaBuMa, " koju je COP] parudukopana 30. janyapa
1971. roguHe,'s y unany 19 yTBpbyje ma cBako nuiie MMa IIpaBo Ha CTOOOAY U3paskaBarba.
OBo npaBo, 6e3 063upa Ha rpaHNMIle, MOpasyMeBa 1000y M3HANTAKeHma, IIPYMamba I
mpera nHGopMalyja u ufeja CBUX BPCTa y yCMEHOM, TMCMEHOM, IITAMIIAHOM MM YMET-
HIYKOM OOJIVKY, MM Ha O6MJIO KOjJi HAYMH I10 CIOO0THOM U360pY.

Hnak, Tpe6a HArIACUTH Ia KOJ| aHa/IM3e 1 TyMaderba 3aKOHa O CIOOOIHOM IIPUCTYITY
nHdopManujamMa of jaBHOT 3Ha4aja,'” 4ecTo NUTHPaH MehyHapogHu akT y wiaHy 17 jacHo
peryiuie fa ,HUKO He MOXKe OUTH TIpeIMeT CAaMOBO/BHMX WV HE3aKOHUTHX MeIIamba y
IEr0B IIPUBATHI KUBOT, y HeTOBY IIOPOAMNILY, Y H-eTOB CTaH UM HbeTroBY NPENNCKY, HUTK
HEe3aKOHUTHX ITOBpeJja HAHECEHNX Her0BOj YacTH V/IM HeTOBOM YIJIEAY 1 [la CBAKO JINIie
MMa TIPaBo Ha 3alITUTY 3aKOHA IIPOTVB OBAKBUX MeIamba VI mospena’.'®

butho je Harmacutu na je CaBet EBpone mocraBno HajBaykHUje €BPOIICKe CTaHfapre
Kpo3 OpojHe IIpenopykKe, AUPeKTUBe, yTOBOPe U ToBesbe y 0Boj obmact.”” [Toce6HO MecTo

4" EBpoIICKH Cyf 3a JbYZCKa TIpaBa je ampua 2009. TofuHe CYA1o O CIydajy ¥ IPero3Hao MpaBo

Ha IIPUCTYN MHPOpMaLMjaMa UCK/YYMBO Ha OCHOBY Wi. 10 EBporicke KOHBEHIIMje O JbYACKUM
npasuma (ECHR), koja rapanTyje mpaBo Ha c1060y uspakaBama. Ty>KeHa Ap>KaBa, Y OBOM
cny4ajy Mabapcka, Huje 4ak HI ocIiopaBaja TBPAY Aa Wi 10 IITUTY IPaBO Ha IPUCTYII MH-
¢dopmanmjama, Beh ce orpaHMYMIa Ha TBPAY fla Ce Ha CIIOPHY MHPOPMAINjy OFHOCE M3y3eLn
Of1 OBOT IIpaBa (OHOCHO J1a je of0ujare NpyKamwa MHPopManyuje 6110 3aKOHUTO OrpaHNYeHe
cnobope uspaxkaBama). Y crydajy [mnbepr mporus IlIBencke, Bennxo Behe EBpornckor cyma 3a
JbYHCKa IIpaBa je arpyta 2012. roauHe HOTBPAUIO a IIPaBO Ha CI06ORY M3paskaBamba 00yxBaTa It
IpaBo Ha npucTyn nadopmanujama. Bumn: Tarsasag A Szabadsagjogokért v. Hungary 14. anpun
2009, mpexncraska 6p. 37374/05 u npencraska 6p. 41723/06, ctas 3 ox 02. anpua 2012. ropuHe;
http://www.hraction.org/wp-content/uploads/Bilten-VILpdf u http://www.menschenrechte.ac.at/
orig/12_2/Gillberg.pdf, mpucrymseno: 8/08/2021.
'* Mebynapogunu makT o rpahaHCKMM U MOMUTUYKUM TIpaBuMa je MehyHapomHM MHCTPYMEHT O
JbY[ICKVIM IIpaBMMa JIETUCIATUBHOT KapakTepa. IberoBuM onpenbdama cy yrepheHa nuamBumy-
aJIHa 1 KOJIEKTUBHA IIpaBa, ofpeheHe Mepe 3a Ha30p HaJl HUXOBYUM IOLITOBAKEM U OCHOBAH
Komurer 3a /byjcKa mpaBa Koju HACTOjM [a Ce YTOBOPHUI[e IPUAPKABajy mpeyseTux obasesa.
ITaxT je yCBOjeH 1 OTBOPEH 3a MOTIICHBAIbE U PATU(UKOBabe, WM IPUCTYIIatbe, PE30TyLIjoM
TenepainHe cKymnuITyHe YjenumeHux Hanuja 2200 A(XXI) op 16. fenem6pa 1966. ronuse, a CTynmo
je Ha cHary 23. Mapra 1976. rofiHe Kafia je HOTpeOHUX 35 fpyKaBa IeIOHOBA/IO MHCTPYMEHTE O
paruduKanuju U IpUCTyIambY.
3axoH o parydukanyju MehyHnapopHor makTa o rpahaHcKuM 1 oM THYKNM IpaBuMa. CriymoeHu
nucii COPJ 6p. 7/71.
17 3akoH 0 co6onHOM HpKCTymy nHdopMaljaMa off jaBHOr sHavaja. Crynbenu inacnux PC, 6p.
120/04, 54/07, 104/09 n 36/10.
3axoH o paru¢ukanuju MehyHapopHor makTa o rpabaHcKiM 1 oMM TNYKNM npaBuma. Crysioenu
nuciti COPJ, 6p. 7/71, an. 17.
ITpemopyka 6p. 582 (1970) o cpeacTBMMa MacOBHOT MH(MOPMIUCaba U /bYACKUM IPaBUMa,
ITpenopyka 6p. 584 (1979) o mpucTyIy jaBHOCTU BIMHNAM JOKYMEHTUMA U c1obopu nHGOp-
Manja, IIpernopyka 6p. 19 (1981) np>kaBama wiaHUI[aMa o IPUCTYITy MHGOpMALMjaMa y OCeny
jaBHUX ByacTy, [Ipenopyka 6p. 1037 (1986) o saurTutu moparaka u cnobony nudopmanuja,
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3aysuma [Ipenopyka Rec (2002) 2 KommreTa MUHMCTapa gp>kaBaMa WIAHKI[AMA O YBULY
y cnyxbeHe foxkymeHnTe,” ycBojeHa ¢pebpyapa 2002. roguHe, Koja mpero3Haje Hajoobe
cTaHziapfie y 06/acTu cno6ogHOTr IpucTyIa nHdopMaljama.

ITpenopyxa omoryhasa mmpy npucTyn nadopManyjaMa y Iocefly jaBHe BIacTH
U KapaKTepullle je HeAUCKPUMIHATOPHNU IIPUCTYII UCTUM, IITO je Pe3YITaT HOIUTUIKOT
yb6ebema na mpaso Ha cmobony nHpOpMaImja, 3ajefHO ca C10O0TOM IprMamka NHPOpMa-
uja, Mopa fia 6yme o6esbeheno ceakome.

Crnobopuu npucryn nHpopMmanyjama
Off jaBHOT 3Ha4aja y Penry6mmiu Cpoujn

ITIpaBo Ha npucTyn nHdoOpManujaMa Off jABHOT 3Ha4Yaja, Kao U3BEJEHO U PEIaTUBHO
MJIAJIO IIPABO Y JEMOKPATCKMM [p)KaBaMa, HaCTAJIO je Kao Pe3yNTaT pajia U HEpMaHeHT-
HOT ITPUTMCKA OpTaHM3anyja IMBUIHOT pymTea. OHO Tpeba /ja JoIpIHece JOCTeTHOM
IOIITOBABY JbYACKUX IIPaBa I CI000/1a, Kao U [ja CMambyl PU3MK Off II0jaBe KOPYIILMje 1
HeeTMYHOT [oHamama. [Topex Tora, Tpeba [UPEKTHO A yTUYe HA TPAHCIAPEHTHOCT I
OZITOBOPHOCT Y pajiy OpraHa jaBHe B/IaCTH ¥ Jja OMOryhm HecMeTaH IIPOTOK MHQOpMaIuja.

ITpBo6UTHA MIeja KOjOM CY Ce OpraHusalyje UMBIIHOT APYLITBA PYKOBOAMIIE O1IIa
je TpaHcmapeHTHO npaheme Tpoliea OyIeTCKMX CPeficTaBa I IpeBeHIpabe 10jaBe KO-
pymImje, Kao U Cy’KaBame IIPOCTOpa 3a MOTYhHOCT 3/0ynoTpebe jaBHe BIACTU MOJICTH-
nameM Behe 3aKOHUTOCTH M IIPaBWIHOCTHU Y pafy. Vneja je BpeMeHOM IIpolmpeHa U Ha
mpyre cepe )KMBOTA y IIU/bY TIOAICTUIIAMa Behe TpaHCIIapeHTHOCTH U TTOOO/bINamka paja
U TIOfIM3atba HUBOA KBa/UTeTa y 006/IacTUMAa 3aLUTHTE 3[jpaBjba JbY/ii, 00pa3oBarba, yrpo-
JKaBama I 3alITUTe )XMBOTHE CPelVHe, pajia 3aKOHOMABHMX U CY[ICKMX OpraHa BIacTH,
UCTPaXXMBAYKNUX LIEHTapA...

YcBajareM 3aKoHa 0 CTOOOZHOM IPUCTYILY HH(OpPMaLjaMa Off jABHOT 3HaYaja y
Penry6rmi Cp6uju 2004. ropuse oTBOpeHa je MOryhHOCT 3a HOBU BIJ] KOHTPOJIE OpraHa
jaBHe BJIACTI, /I je IIPY>KeHa M mpa MoryhHocT akTuBHOT yuenrha rpahaHa y kpenpamy
U ycMepaBaby jaBHUX IOMUTHKA Kpo3 npaheme, MHULIMpPatbe, IIpelarambe I U3HOLIeHhe
CTaBOBa y CBUM cepama KUBOTA.

Vpeja TpaHCIIapeHTHMX OpTaHa jaBHUX BJIACTI U MapTULUIIanyje rpahaHa y mIXoBoM
pajy ogropapa 3aXTeBUMa JeMOKPAaTMYHOCTIL, yBODemwy IIpaBHe U IIOJUTIYKE OATOBOP-
HOCT, javyarby IIpaBHe Ap)KaBe 1 BIaJaBJHe IIPaBa, M Y IOTIIYHOCTH OfPa’kaBa UCIIPaBHY
CJINKY J1a ,,OpTaHM jaBHIX BIACTH TIOCTOje 360r rpabaHa, a ue rpahaum 36or wux”. Mehyrum,
Y TPAaH3UIMOHOM JPYLITBY ¥ YCKOM TyMauery IIPeIINpOKO JAaTUX IPaBa, Y3 HelOCTATaK
MCKYCTBA U IepMaHEeHTHe eflyKalllje, KaKO I[MBI/IHOT CEKTOPA TaKO I 3alI0C/IEHNX Y Me-
IVj/IMa ¥ jaBHOM CEKTOPY, 4e€CTO JIONIa3! JJO MOTIIYHO CYIPOTHUX pe3ynTara y HpaKC.

Op ycBajama 3aKOHa [0 aHAC, EBUIEHTHO je f1a CY IpeRyseTe 6pojHe IPOaKTUBHE
Mepe Off TOKa/THOT JI0 PerryO/IMIKoT HIBOA fla Ce Ha BeOMa TPAaHCIapeHTaH HauuH (IyTeM

ITpenopyxa Capeta MyHMCTapa 6p. 10 (1991) 0 caommTaBamy MMYHAX OJATAKA Y TTOCETY jaBHIX
tena Tpehum nmuiyMa, Jexmapanyuja CaBeta MUHUCTapa O CTI0OOAY M3paXkaBatba 1 MH(popMaIuja.
ITpenopyka P (2002) 2 Komurtera MUHUCTapa p)KaBaMa WIaHUIIAMa O YBUJY Y CIy>KOeHe 10-
KyMeHTe https://www.poverenik.rs / MehyHapomHy JOKyMeHTH.
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KoH(depeHIMja 3a Meuje, jaBHUX CAOIIITeba, 3BAHIYHIX Beb-cajToBa 1 Beb-mopraa)
jaBHOCT KOHTMHYMPAHO 06aBeNITaBa 0 CBUM aKTMBHOCTUMA KOje CIIPOBOJIe OPTaHM jaBHMX
B/IACTH. Y TOM IIOITIeNly, ¥ OKBUPY CHCTeMaTHu3alje pafHux Mecra BehyHe oprana jaBHUX
B7IacTy npepBuleHa cy pajiHa MecTa 1 yIOC/IeHa Cy JMITA Yija HaflIeXKHOCT, oBnahema u
OfirOBOPHOCT 00yXBaTajy II0C/I0Be KOMYHMKaluje ca jaBHolihy, aKypupare 3BaHUYHIX
MHTEPHET CTPAHNUIIA, OfiTOBaparbe M0 3aXTeBMMa 3a MPUCTYN NH(OpMaIjama of jaBHOT
3Hayaja, anmu 1 ipaheme MomTOBaKka eTUKe y pafy. UnmbeHnIa fja ce TIOCTENHIX TOAVHA
rOTOBO Ha JHEBHO] 6a3) aXXypupajy cBM IOflalLly, a fia Ce jaABHOCT IPaBOBPEMEHO, UCTH-
HuTO 1 y Hajsehoj Moryhoj mepu (c 063upom Ha mosep/uBOCT oppebhennx nHpopmanuja)
obaBellTaBa O CBMM 3a Iy BaXKHJMM IMUTAbIMa, TOBOPY KOMKO je HAaIlpaB/beH OrPOMaH
MICKOPaK y 0BOj cep.

Y nmocrymnamy 1o 3aXTeByMa 3a IPUCTYI MHGOpMaLijaMa Off jaBHOT 3Hauaja, O IpaK-
CIf OpraHa jaBHeE BJIACTH, U3BemTajuMa [loBepennKa 1 cTaBOBMMA Jlejla [UBY/IHOT JPYIITBA
rOBOPE Pa3/IMYUTe CTATUCTUKE.

Kaga roBopnmo o 3axTeBrMa 3a IPUCTYII MHPOpMALMjaMa Off jABHOT 3Hadaja Ipu-
METHO je []a Cy OHM IIpe CBera OPUjeHTICAHM Ha IUTamkba IOCTYIIaha OpraHa IPUINKOM
Bpllewa BracTit. Ha mokanHoM HuBoy, Hajehu 6poj 3axTeBa ce OfHOCH Ha paji OpraHa yI-
pase. EBupieHTHO je Takobe fa He OCTOj! KOHTHMHYNMPAHa 3aMHTEPECOBAHOCT TI0jefiHaIIA 1
LIMBUJIHOT CeKTopa 3a npahere pajia oprana ynpase, Beh ce youaBa 3HauajaH, CTaTUCTUYKN
TIOCMaTPaHO, TOPACT 3aXTeBa 3a MPYCTYI MHPOpMaIijaMa Off jABHOT 3Havaja y IIepuoayMa
Ipey CKYIIITIHCKe CeIHMNIe, IIPUIIpeMe Ipeft n36ope, n3pajie U ycBajame Oyiera. Y TMM
HepUoMa ce IIOCTaB/bajy 3aXTeBM 32 laBaibe Ha YBUJ| U U3[jaBatbe KOIMja JOKyMeHaTa Ha
TOJIVIIIELEM VTV BULIETOfIVIIEbeM HUBOY (YecTo To 06yXBara Xujbajie CTPAaHNITA-TIPUM. ayT.)
u yriyhyjy ce OHMM OpraHNM3aIMOHNM jeAMHMIIAMA YHYTap TPafCKMX/ONIITHHCKIX yIpaBa
KOje Cy HOCHOL HajBeher 6poja aKTMBHOCTI Be3aHIIX 3a HaBefieHe IIepuofie/CUTYyalyje, YiMe
Ce 4ecTo y HOTIYHOCTH 6I0KMpa paji fieflia TUX OpraHa ynpase. Bemiku 6poj 3axteBa 1
JIOITyHa 3aXTeBa ONHOCH ce U Ha MHpOPMaLje Koje cajip>ke IOfiaTKe KOjy Y>KIBajy 3alITUTY
HeKIIX IPYTUX 3aKOHa, IITO IIpej] 3aIloC/ieHe YHyTap OpraHa yIpase 1 oByanheHo/0iroBOpHO
JIMLIE ITOCTaB/ba JOMIaTHE M13a30Be, 3aXTEBA aHTAKOBAbEe MIMPET KOPITyca CTPYYHMX JIMIA
U U3VCKYj€e BUILIE BpeMeHa IPUIMKOM TyMaderba U OfIyIMBatba O OATOBOPY IIO 3aXTEBY.

butHo je HarmacuTu fa ce y CBakoj jeIMHMUIM JIOKa/THe CaMOYIIPaBe 3all0CIeH,
osyanrheHa 11 OATOBOPHA /IMIA 32 IpY)Karbe NH(OPMAINja Of jaBHOT 3Havaja cycpehy ca
CITydajeBMMa KOju ce MOTY IIOABECTH TOof, ulaH 13 3aKoHa KOju ce OFHOCH Ha 3710yHoTpeby
mpaBa Ha c11060faH IpUcTyI nHpoOpMaLujaMa Off jaBHOT 3Hadaja. Mebytum, opramhena
JIMIIA TEIIKO MOTY Ja JOKa)Xy I y a/lI0eHOM IOCTYIIKY ofi0paHe, ¢ 003MpOM Jia HeKa JInIia
IOJHOCE YeCTO ¥ OpojIaHo BelMKM 6pOj 3aXTeBa, a/li Cy OHM Cafp>KUHCKM PasInIUT
U IIpU TOMe JIMI[A KOja Ha OBAj HAuNMH ,,0IIcefiajy” ob6aBesHe cybjekTe Bofe pavyyHa fja He
IpeKopade rpaHMIY ,Pa3yMHOT TpaXkera KaKo y KOJIMYMHM IIOfaTaKa, TaKo U KOIuja
Marepujaa Koje UM Tpeda JOCTAaBUTY y OKBUPY CBAKOT II0jeANHAYHO ITOfHETOT 3axTeBa. !

' Bupju: jemaH off jaBHO 00jaB/beHUX IIpUMepa U3 npakce Ha http://www.rts.rs/page/stories/sr/

story/125/drustvo/3061234/slobodan-pristup-informacijama-ili-zloupotreba-zakona-pitan-
je-za-surdulicu-.html, mpucrymmeno: 21/08/2021.
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3aKOH 0 C7T0O0IHOM IPUCTYITY MHpOpMaLMjama
Of] jaBHOT 3Ha4aja u cay>x6e 6e36emHOCTI

Or ycBajama 3aKoHa 0 cTo60fHOM IIPUCTYITY MHPOPMAaIMjaMa Off jaBHOT 3Havaja 110-
IHET je BemKu O6poj 3axTeBa 3a MPUCTyH MHPopMarjama besbeqHocHO-MHGOPMATHBHO]
arexnyju, Bojuo6e36enHocHOj areHiyju 1 MunucrapcTBy ofdpate. Pay oBUX MHCTUTYLIMjA
610 je BeoMa yecTo npeaMet Kputrke [loBepeHnka® u fema nuBmmIHor cekropa. Ha ocHoBy
HOJIHETe IIpeiCTaBKe HeBIa/[VIHe OpraHusalyje ,,/IHunmjaTuBa M1a1x 3a JbyAcKa mpasa”
npotus Peny6nnke Cpbuje, a y Besu nmocrynama BVIA, EBporicku cyp 3a byfcka mpaBa
y Crpasbypy moHeo je obasesyjyhy mpecyny 2013. rogune.” VI3 tux passnora, uMajyhu y
BUJIY CIIeLUPUIHOCT pajia cryx6u 6e36eTHOCTU Kao Ap>KaBHUX MHCTUTYIINja, OBa IMPO-
61eMaTyKa 3aXTeBa IIocebHa Mojallberba.

bes 063upa Ha pasmuuuToCTH y fieuHMCamy, Kao U y onpehnBamy MecTa 1 ynore
cmy»x6m 6e36eHOCTI Y OpraHN3alVj| yIIpaBe, HECIIOPHO je fia CBe OHE VIMajy jef[HY OIILITY
YJIOTY VI 3aJJaTaK — Ipy>Kakbe IPaBOBPEMEHNX, KBaIMTETHNUX, 00aBelITajHo-6e36emHoC-
HMX MHQOPMaIja M CasHamba HajBUIIM HOTUTUYIKIM OITyIMOLIMMA Y AP>KaBHOj HOMEH-
K/IaTypy BIacTi. Y 06aB/bakby CBOjUX IIOCTIOBA U 3aJlaTaKa, CTy»x6e 6e30efHOCTH y IpUMeHN
Pa3IMYNTHUX ONEePATUBHMUX Mepa, MeTOfla ¥ IOCTYyTaKa KOPUCTe IIPMHIUII TajHOCTH.

I[Topen Tora, besbenHocHO-MH(OpPMATUBHA areHINja, Kao MocebHa opraHm3aIyja
Brnape Penry6nuke Cp6uje, BojHo6e3bennocHa areHiyja 1 BojHoobaBemirajua areHnuja,
Kao OpraHMU yIpaBe y cacTaBy MuHucTapcTBa offépaHe, CIajiajy y opraHe jaBHe BIaCTH 1
BIXOB Cy feo. Kao Takeym, y 06aBesn cy fja y CK/Iafy ca 3aKOHMMA, a IO MOfHETHM 3aXTe-
BUMa, oMoryhe crmobopan mpuctyn nagopMalyjama off jaBHOT 3Hadaja.

[Tpukympame TajHUX IOfaTaKa IpeCTaB/ba OCET/BUBY Chepy JleNoBama CIyKou
6e36eIHOCTY U HECYMIbMBO Ce MOXKe 3aK/bYUMTH JIa je OCHOBHO 1 Hajjaue opy>kje oba-
BEIITajHUX 1 6e30eTHOCHNX CITy»O0MU, yIIpaBo, TajHOCT y pany. O opraHa jaBHe BIacTn

* Bupm: https://www.poverenik.rs/sr-yu/ caonmrema 1 N3BeIITaji IOBEPEHNKA.

INoBepenuk je y majy 2018. rofiuHe, HAKOH yCBajamba 3aKOHA O M3MeHaMa I IOITyHaMa 3aKOHa O
ozdpaHy 1 3aKOHa 0 M3MeHaMa U omyHaMa 3akoHa o BVIA HajaBuo fa he TpaxuTy omleHy ycTaB-
HOCTM OBMX 3aKOHa, LITO j€ Y jyHy Te TOfMHe 1 yIuHuO. IloBepennk cMaTpa Jja Cy HaKOH M3MeHa
HaBeJIeHNX 3aKOHa MMHMCTapCTBO ofibpaHe U BOjcKa, Kao 1 BVIA NpakTU4HO U3Y3eTH 13 jelUH-
CTBEHOT cucTeMa c1o6ofie npuctyma napopmanujama ypehenor 3akoHoM 0 c1060LHOM IIPUCTYITY
nHpopMaljaMa off jaBHOT 3Ha4aja 1 3aKOHOM O TajHoCTM noziataka. Ocropuo je oppenbe Koje
npensubajy ma, Ha ocHOBY npepiora Munucrapcrsa ogbpane, Braga ,,6mmke ypebyje” noparke
KOjU Ce ,IIITUTE”, OIHOCHO ,,He MOTY C€ YYMHUTH JOCTYIIHUM jaBHOCTI , Kao U ofipefide Kojuma
ce HeKM ToKyMeHTu BVIA kmacudukyjy mo BpcTu, a He 1o cazip)kuan. IToBepeHMK cMaTpa fa cy
OHe He caMo CYIIPOTHe ofipefi6ama 06a 3aKOHa, YMMe Ce HapyIIaBa jelMHCTBO IPABHOT CHCTEMA,
Hero 1 cynpoTHe 4. 51 Ycrasa Penry6muke Cp6uje, KojuM je ofpeheHo a ce mpaBo Ha IpucTym
uHbOpMaIjaMa Koje Cy y Hocely Ap>KaBHMX OpraHa OCTBapyje y CK/lafy ca 3akoHoM. CriopHa
oppen6a wi. 102 3akoHa 0 ofOpanm Huje y cKnafy Hu ca wi. 41 Yerasa Perry6muke Cp6uje, kojum
je mpoK/IaMoBaHo jia je Bojcka CpOuje of IeMOKPAaTCKOM M IIMBITHOM KOHTPOJIOM, jep OTBapa
MOTyhHOCT Jja ce IIpaBa jaBHOCTY OTPaHIYaBajy, YaK M UCK/bYUYjy M MUMO KPUTEpHjyMa U YC/I0Ba
yTBpheHnx 3akoHOM 0 cI060JHOM NPUCTYITY MHPOpPMaIjaMa 1 3aKOHOM O TajHOCTH TIOflaTaKa.
Bunu: https://www.poverenik.rs/sr-yu/pristup-informacijama2/praksa- omryka MehyHapogamx
U CTPAaHUX Cy[iOBa U TeNa, PUCTyIbeHo: 11/08/2021.
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ce CBe BMIIE TPaXKM IOTIIyHA TPAHCIAPEHTHOCT, YIPKOC YMEHUIN Jja KO CTy>K01 6e3-
0eIHOCTH, KOje Cy cacTaBHM Jie0 IP)KaBHOT allapara, OBaKaB BIJ| 3aXTeBa Huje Moryh us
pasym/puBuX pasyora. C ipyre cTpaHe, pasyM/blBa je U OIIpaBJjaHa HoTpeda jaBHOCTH Ja
3Ha, C 003MPOM Jja Ce MPUKYIbamheM TajHIX IOJlaTaKa, a HAPOINTO IIPYMEHOM MOCeOHNX
Mepa y Mawoj (He3HaTHOj) 1w Behoj (3HaTHOj) Mepy, IPUBPEMEHO OrpaHIYaBajy IIpaBa
u cnobope rpahana rapanToBana MehyHapofHNMM 1 HALMOHATHUM IIPaBHUM aKTHMa.

ObaBeInTajHO-0MEPATUBHY AETATHOCT KAPaKTEPUIIy HajCTPOXKA TajHOCT Y OZHOCY Ha
o6jexT nHTepecoBama (06paze). OrpaHnrdeH Opoj /bYAU MMa Ca3HAA O KOHKPETHOM IIPef-
MeTy 06pafie 1 yBUJ y Bberos caapykaj. OHu cy y o6aBesn fja HOCTYIIajy NpodecuoHaTHO 1
HOLITYjy IPUHIIUII KOHCIIMPATUBHOCTH ¥ 00aB/batby TUX IOC/IOBA, YK/bY4yjyhu u uyBame
IofaTaxa 1o KOjux Cy fouum y pany. TakBy o6aBe3y uMajy u fpyra nmia, ykbyayjyhu n
HajBMIIe ipKaBHe QYHKIMOHEpe, HAPOJHE IIOCTAHMKe, CYAIUje, TYXKIOIIE. ..

ITocMaTpaHO U3 yI/a IPeBEeHTUBHOT Je/I0Baba CIyXO611 6e30eqHOCTI, youaBaMo
7la ce CBe Mepe 3a 3aIITUTY BUTATHNX BPEIHOCTY MaTHYHE [Ip)KaBe, KAKO ¥ OKBUPUMA
IbeHIX I'PaHMI}A TaKO 1 BaH HUX, CIIPoBOfie y Hajsehoj TajuocTu. ITwb je na ce mocTurHe
usHeHabeme y OfHOCY Ha aKTye/IH) M/IN IIOTeHLMjaTHU 00jeKaT yrpoyKaBarba.

Bes 063upa ga /i ce IpUKyIUbatbe MH(GOPMALMja BPIIM 13 jABHO JOCTYIHUX (OT-
BOPEHIIX) U3BOPA, JbY[CKIX N3BOPA (areHTYPHY METOJ) W/IM Ce IO BYX [JO/Iasy y3 moMoh
TeXHUYKMX CPEfICTaBa, TAjHOCT Y pajy y TOIIely IpefiMeTa ¥ pas3fiora MHTepecoBama,
OJfHOCHO IOTpebe MPUKYIUbamkba NHPOPMAIINja HEOCIIOPHO MOpPa fid ITOCTOjH, jep Y CYIpPOT-
HOM IIOCTOj} OIIACHOCT /i OllepaTyBHe Mepe Oy/y OTKpYBeHe, la 00aBellTajall I U3BOP
Oynmy npyuBpeMeHO WM TpajHO oHeMoryhenu nm ja objekar MHTepecoBama IOCTaHe
HEJJOCTYTIaH 3a OIICEpPBaLjy, LITO JOBOAM IO HEYCIIeXa oIepanyje.

Cpaka HeoIlIpe3HOCT, HeOTOBOPHOCT, Liyperbe MHPOpPMalnja 1 3710yHnoTpeba Mory
OMTH He caMO pas3JIor Heycllexa pealnsalyje IOCTaB/beHOT 111/ba, OfJHOCHO 3aJaTkKa, Beh
MOTY IIPOY3POKOBATH OTPOMHe LIITeTHe IIOCTIeNLie He CaMo 3a CITY>KOY, APYIITBO U ApXKaBy
y LenuHy, Beh 1 yrposnutyt 6e30eIHOCT 1 )KMBOTE OHUX KOJU AVPEKTHO Pajie Ha UCIYHEbY
TIOCTaB/bEHMX I[M/bEBA.

Bes 0631pa Ha Kojy Ha4MH JIe/Tyjy, TAjHOCT Y CBMM CEeIMEHTHMa pajia 1 obaBesa 4y-
Bama [OfjaTaKa IIPOIMICAHA je 3aKOHMMA O CTy)X6ama 6e36eHOCTH, OBOpaHe U TajHOCTI
nopgataka u 3amuheHa je ogpenbama KpuBHIHOT 3aKoHNKa. OBa 06aBe3a IIOCTOjI He CaMo
TOKOM oIlepanuja, 06pajie IPUKYIUbeHNX [OfjaTaKa, 4yBamba 1 Kopuiihemwa 1cTux, seh n
HaKOH IIpecTaHKa pajia y cly>xou 6e36eHoCTu.

3akonoM o BVA ypebeno je ga mpumagauk nma o6aBesy fa 4yBa mogarke AreHuuje
KOjJ1 IIPEfICTaB/bajy APXKABHY, BOjHY, CIy>KOEHY M IIOCTIOBHY TajHy. VcTo Tako, y o6aBesn
je a gyBa ¥ cCasHama 0 MepaMa, pafijbaMa 1 MeTOAMMa KOjy IPeCTaB/bajy WM CafipiKe
HeKy off HaBefieHUX TajHu. To ce OXHOCK U Ha IOfIATKe 4MjuM 61 OTKpUBambeM MOITIA Aa
Ce HaHecCe IITeTa MHTepecuMa (PUSMUIKMX I IIPAaBHMX ula. TakBa 06aBesa BaXKI 1 HAKOH
IpecTaHKa pPajfjHOr OfHOCa ¥ AreHuyji. [IMpeKTop je muie Koje uMa onanrhersa f1a Ipu-
HafIHMKa MOXe 0C/Io00nuTH 06aBese dyBambe TajHoCTu ofpehenHnx nopjaraka, Hajuenthe
Y CBPXY CBeflOUeha Y HEKOM CYACKOM ITOCTYIKY.”

# 3axoH o besbenHocHo-uHpopMaTuBHOj areHnuju. Crysxbenu inachux PC, 6p. 42/02, 111/09,

65/14 - Opnyka YC, 66/14 n 36/18, 4. 23.
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Tymadyemem wiaHa 23 HaBe[[eHOT 3aKOHA HEIBOCMMICIICHO Ce MOXKe 3aK/bY4NTH Ja
aIICONTyTHA ¥ BPeMEeHCKI HeoTrpaH4YeHa 00aBe3a HajCTpOoyKeT IIPYMHIVIIA TajHOCT 3a IIPHU-
nafiHMKe ATeHIMje IIOCTOj) Off MOMEHTA 3aCHUBaba PaJHOT OJHOCA I1a 10 CMPTH, 6e3
00311pa Ha UCTEK BPEMEHCKOT OTpaHIYetha TajHOCTI TOfaTaKa. >

Y Penty6nur Cpbuju je 3aKOHOM 0 TajHOCTH TIOfaTaka ypebheH jennHCTBeH crcTeM
ozpebuBama 1 3amture TajHNX nofaraka. Ha ocHOBY 3akoHa 0 TajHOCTH IOfjaTaKa JOHeTe
cy u 6pojue ypenbe kojuMa ce gogaTHO ypebyjy nurama Koja peryuiie 3aKOH: HAYMH 1
IOCTYIIAK O3HAaYaBaba TajHOCTH IIOJATaKa, OHOCHO JOKYMEHaTa,? 3allITITa TajHMX IOofa-
TaKa y MHPOPMAIL[IOHO-Te/leKOMYHIKALIMOHNM CUCTeMuMa,”” HagnesxxHocTn Kannenapuje
Casera 3a HaluoHanHy 6e30eqHOCT,” cepTuduKaTy 3a MPUCTYI TAjHUM IOganNMa,”
Bobembe eBMIeHIIIja 3a IPUCTYII TajHUM HOAALMMa,” Ha30p HaJ IOCTYIAkeM Ca TajHIM
nopanuma,* anu u GUIMIKO-TeXHMYKA 3aIITUTA TajHUX [OfjaTaKa,” Kao u OesbegHOCHA
3aIITNTA IMIa 1 objekara.’

3axoHoM 0 BBA 1 BOA je nedunncano ia cy, Ha ocHOBY 3aKoHa Koju ypebyjy samtuty
HofaTaKa o IMYHOCTH U 06/1aCT CI060HOr IpuCcTyIa MHPOpPMALjaMa Off jaBHOT 3Hadaja,
06e AreHIyje ny>)He fa ajy TauHe, UCTVHNUTE U HOTIYHE MHPOPMALIje O IPUKYI/beHUM
HOfjaLiIMa O JIMYHOCTY U MH(GOpMaLyje Off jaBHOT 3Ha4aja, Ca jaCHOM OIPaZioM O TOMe KOjI
Ce TIOfALY M3Y3UMajy: MAEHTUTETU aKTUBHIX 1 OVBIINX CApaHIKA CIY>KOU, TIPUIIAfHALIN
cmyx6e ca IPUKPUBEHNM UAEHTUTETOM, nHpopManuje o Tpehnm mima kojuma 6 oa-
Bambe TUX IIOffATaKa MOIJIO fia LITETH, METOfie IprbaB/barba 6e30eIHOCHNMX 1 00aBEIITAjHIX
HOfIaTaKa, aKIyje Koje Cy y TOKY, Ha4VH IIpYMeHe OCeOHNX IOCTYIIaKa ¥ Mepa, Kao 1 IOfaLi
u nHpopMaIje Ipubdas/beHe KPO3 pasMeHy ca CTpaHUM cayxxbama 1 MehyHapogHnM opra-
HM3aLMjaMa, U TajHY Hofaly 1 nHpopMaliuje IPYIuxX IpKaBHIX OpraHa y ocemy cuyxbe.™

TymauerseMm oxpen6u 3akona o BBA n BOA, kao 1 TymMademsiMa 3aKOHA KOjI PeTyii-
11y ob1acT npucTyna nH$OopMarjaMa of jaBHOT 3Ha4aja U 3aLITITE IIOfATaKa O INIHOCT,
0CTaje HejaCHO U HeOBOJBHO IIPABHO PEry/IICaHo MNTambe OTKpMBamba ogpeheHnx moygaraka

*  3akoH o TajHocTy noparaka. Cnyxbenu inacuux PC, 6p. 104/09.

Ypenba o HauMHY 1 IOCTYIIKY O3HAYaBakba TajHOCTY TIOfjATaKa, OHOCHO JOKyMeHaTa. CrrysxbeHu
inacnux PC, 6p. 8/11.

Ypenba o moceGHMM MepaMa 3aIITITe TajHUX HOFATaKa Y MHPOPMALOHO-TeleKOMYHIKALIVIOHNUM
cucremuMa. Cryxbenu inactux PC, 6p.53/11.

Ypen6a o ocHuBamwy Kanrnenapuje CaBera 3a HalloHanHy 6e36enHoCT. CaymbeHu inacHux
PC6p.12/09.

Ypenba o cafp>KIHM, O0/IMKY U HAUMHY JOCTaB/barba CepTU(IKATA 3a IPUCTYII TajHNUM HOFALMMA.
Crnymcbenu inacnux PC, 6p. 54/10.

Ypen6a o cappxuum, 00/1uKy 1 HadMHy Bobherba eBUieHIIMja 3a IIPUCTYI TajHUM MOJALMMA.
Cnymcbenu inacnux PC, 6p. 89/10.

Ypenba o moce6HMM MepaMa HajI30pa HaJl IOCTYIIambeM ca TajHUM nofaummMa. CrysbeHu inacHux
PC, 6p.90/11.

2 Vpenba o moce6HMM MepaMa GU3IIKO-TeXHUUKe 3alITHTe TajHIUX Hofataka. CrysibeHu inacHux
PC, 6p. 97/11.

Ypenba o ogpehuBamy mocnosa 6e3begHocHe 3amTuTe ofpehennx ma n objexara. Crynbenu
inacnux PC, 6p. 72/10, €. 7. cT. 2.

3akoH 0 BojHOo6e36enHOCHOj areH1mju 1 BojHoobasenrrajHoj arenuju. Crysbenu inacnux PC,
6p. 88/09, 55/12 - Opnyka YC u 17/13, 4. 35.
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HAKOH JCTeKa BPeMEeHCKOT POKa 3a Koji je yTBpheH cTemeH TajHocTi mogaTka(gp>xaBHa
TajHa, CTPOTO II0BEP/bIUBO, IIOBEP/BIBO, MHTEPHO). IToce6HO Tpeba HarmacuT fja Cy, 1 Ha-
KOH yCBajara 3aKOHa O TajHOCTM IIOflaTaKa I Hherose CIope VIMIIeMeHTalluje, y yIoTpeou
OCTa/In M1 OPpYyrn TEpMIMHN 3a O3HaYaBambe CTEIIEHA TajHOCTI/I HEKIX AOKyMeHaTa, IIOIIyT
TI0jMOBa BOjHA U CTy>k6eHa TajHa 1 cmdHo. [IpyMepa pajiy, TOCTOju peaTHa ONacHOCT Jia
Ce Y4YVHU Be/INKa IITeTa, PELVIMO, U3HOLIEHheM IIOIaTKa 13 CTPOro IOBEp/bUBOT IOKYMEHTa
KOMe je JICTEKAa0 BPeMEeHCKY POK 3a KOju je TajHOCT ofpeleHa 1 je CKMHyTa TajHOCT, I1a
Ce y OKBMPY era OTKpIBa U/IEHTUTET OMBIIEr capafHMKa CIy>KOe WK oIeparyja 1 ak-
1uja (aKo ce pajiu o MLy Koje HUje BUIIIE XKIBO, /I IOCTOje HheroBa IOPOoAnIia 1 O/IVKI
HOTOMIIM, KOji 300T Tora MOTy Tprietu ofpehene mocnenuue).”

OBakaB HeTOCTaTaK MOXXe JOBECTH [0 030M/bHOT OTeXXaBama paga BVIA, BBA u BOA.
OH ocTaB/ba MPOCTOP 32 MEMjCKY €KCIITIOATAIN)y ofipeheHnx, 3a jaBHOCT 3aHMM/BMBIX,
TeMa Koje MOTy [ia HaHeCy Hecar/efilBe LITeTe KaKo ogpehennm mojeanuinma, Tako un
MHTepecrMa HallMoHaTHe 6e36eHOCTY 1 [P)KABY Y LIe/IMHIL.

Menuju v cTo60IHY IPUCTYIT
nH(}OpMaIMjaMa off jaBHOT 3Hayaja

3aKOHOM 0 CTO6OTHOM IMPUCTYITY MH(POPMAIIMjaMa Off jABHOT 3HaJaja HaIJIAIleH je
3Hayaj Meayja y MHGOPMICamy jaBHOCTH M KPO3 TI0jefiiHe ofipefide perynmucao miuxoB
TI07I0Kaj Y OHOCY Ha ocTaje opnanrhene cybjekre.

YTIpKOC YMEEHNIN 1A je 3aKOHOM IpeBuleHo OIIITe Hauero jefHaKOCTH, TTI0ce6HO
je yrBpheHa 3abpaHa IMCKpUMIHAIMje HOBMHAPA U jaBHMX I7IACKIA IO OMI0 KOM OCHOBY
y Torneny goctymHoctu onpehennx nmadopmaruja mo nogHeTNM 3axteBnma.* Trume ce
3aKOHOJABALl jACHO OIPEENNO 33 PASHOBPCHOCT MJigja ¥ MULI/bEIbA, 3ALITUTY KOHKYPEH-
IVje U CIpevyaBare MOHOIIONA Y OBOj 00/IACTI, a CBe Y IIW/by oMoryhaBama rpahanmma
Ta hopMIUpajy CONCTBEHO MUIIbEbE O TI0jaBaMa, forahajuma u MMIHOCTIMA Ha OCHOBY
MCTVHWUTYX, TIOTITYHVX 1 6/1aroBpeMeHnX MHpOpPMaIiyja o IMTambyMa Off jaBHOT 3Havaja.”

[la 61 omaxmuTao HOCTYNMHOCT nHQOpPManMjamMa off jaBHOT 3HaYaja, yBaXkaBajyhu 3Ha-
4aj mpodecuje 3a ONIITY MHPOPMIUCAHOCT jaBHOCTH, 3aKOHOZABAI je WwiaHOM 17 3akoHa
ocnmo6opyo HoBMHape ITahama HaKHa/le HY>KHMX TPOIIKOBA M3pajie KOmMja JOKyMeHTa
y cIy4ajeBMMa Kajia KOIIMja JOKYMeHTa cajpu TpaxeHy nHdpopmauujy (6es o63upa Ha
06MMHOCT JOKyMeHTaIluje) M KaJja ce OHa 3aXTeBa paji 06aB/barba HOBMHAPCKOT ITO3MBA.

Y mpakcu mocToju HefoyMuIa Kako IOCTYHATH) y CTydajeBuMa Kajia IPUCTYII MH-
¢dbopmarujama off jaBHOT 3Ha4aja TPaXKy YAPyXKemwe Koje Y OKBUPY CBOje IeIaTHOCTU MMa

» Bupm: Jormc CCVTI, cexperapy CaBeTa 3a 3alITUTY yCTaBHOT opeTka og 18.09.1985, 1T 56/1 n
Homuc CCVYTII, cexperapy CaBeTa 3a 3aIUTUTY yCTaBHOT nopeTka off 17.05.1985, IT 29/1, Apxus
Jyrocmasuje, porz 6p. 803, dbacrmkia 6p. 1793; Homue CCYII, cekperapujary CaBera 3a 3alITUTY
ycraBHOT HopeTka of 20.02.1986, cTp. mioB. 215/9, Apxus Jyrocnasuje, Goun 6p. 803, dacuykia 6p.
1794; Vindopmannja CCHUII, cexperapujaTy CaBeTa 3a 3aIUTUTY yCTaBHOT IOpeTKa of 15.07.1986,
cTp. noB. 418, npumepaxk 6p. 18; Apxus Jyrocnasuje, pong 6p. 803, dpacrmka 6p. 1796.

¥ Hcinio, un. 7.

¥ 3axoH o jaBHOM UHbOpMICaky U Meaujuma. Crymbenu inachux PC 6p.83/14, 58/15 n 12/16 -
AyTEeHTVYHO TyMaderbe, 4L 5.
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PerncTpoBaHy U IeTaTHOCT MeUjCKOT MH(pOpMIUCama jaBHOCTH. [Ipakca mokasyje fa y
TaKBUM C/Ty4ajeBMMa, a y JKe/by fia ce usberny >kanbe IToBepeHuKy, TTyIapu obasesa
Hajuenrhe ocnobabajy mogHocrora iahama HakHaTe HY)XXHIX TPOIIKOBA M3pajie Komuja.”

Opranu jaBHKX B/IACTH JKeJle f1a y MeIMjUMa BUjle TaPTHEPEe U MeUju Cy Off U3y-
3eTHOT 3Ha4aja 3a 6p30 1 O1aroBpeMeHo MHPOPMUCabe jJABHOCTI O BXKHIM INUTAbIMA.
C mpyre cTpaHe, MeMji y)KMBajy IIMPOKY 3alITUTY ApXKaBe Y JP>KaBHUX OpraHa 1 36or
IbJXOBE 3HA4ajHE KOHTPOJIHE Y/IOTe Y ONHOCY Ha CBE OPraHe jaBHUX BIACTH. VICTpayKMBavKo
HOBMHAPCTBO 4ECTO yKa3yje Ha cdepe y KojuMa fpykaBa Tpeba Ja Jieyje Kako IpeBeHTHB-
HO, Tako 1 peaktusHo (Lazi¢, 2017, str. 283-284). bynyhu na menuju Beoma 4ecTo uMajy
yIIory ,,ayBapa BIafie’, IPUCTYII IIOflaliMa 11 Mepe 3a CKIflalbe O3HAaKa II0BEP/bUBOCTI €A
IBUX Cy Off HAPOUMTE BaKHOCTH 32 [I031Bakba Ha OATOBOPHOCT. MebyTiM, oHM ¢y MMann
»OTPAHIYEHY YJIOTY Y HeCTaOMIHVMM U TPAH3ULIMOHMM JIp)KaBaMa, Kao U y HallpefHIM
nemokpatujama” (Davis, 2010, pp. 261-262; Pesi¢ &Pesi¢, 2011, str. 482).

Haxxasmocrt, Benuku 6poj Menuja u HOBUHApPA I ia/be He KOPUCTI Y 3HAUajHIjOj Mepu
IpaBa Koja 1M IIpy»Ka 3aKOH 0 cT000HOM IIPUCTYITy MH(POpPMalMjaMa Of jABHOT 3Havaja
U, YMeCTO Jja MHpOopMalije Tpake Of HeIOCPEeIHNX M3BOPA U [ja Tpajie COIICTBEHN 1 jABHI
CTaB Ha OCHOBY 00jeKTMBHMX Vi TAYHMX Ca3HaIba, OHM Ce I [la/be OC/Iambajy Ha He3BaHIYHe
[OfjaTKe, HeYIMEHOBaHe M3BOpe I HelpoBepeHe nHdpopMaryje. Y mpakcu je yo4buBo Aa,
YMECTO IPaBOT UCTPAXXMBAYKOT HOBMHAPCTBA, MEAMjU Y IU/bY TOAM3aka TUPAXKa CEH-
3aIMOHAINCTUYKIM HAaC/IOBMMA eKCIUIOATHIIY TeMe KOje CTBapajy HeraTUBHY ,KINMY
Y jABHOCTH y OJIHOCY Ha [ipyKaBHE OPraHe U M0jeiHa4YHe TMIHOCTHU, YTUIy Ha IIUpPerbe
ocehaja crpaxa u mpaBHe HecUTYPHOCTH KOJ, rpahaHa, Ipony6/byjy HellpyjaTe/bCKit CTaB
npema cryx6ama 6e30efHOCTI U TAKBIM HEO[TOBOPHIIM IIICAKEM yPYIIABajy YIIEH KaKO
IpKaBe, TaKO U cBOje mpodecuje.

3ak/byyak

ITpaBo Ha ocTymHOCT MHpOPMAIMjaMa Off jaBHOT 3Ha4aja, YIPKOC YMIEHNIIN 2 je
U3BeIeHO KO PeIaTVBHO HOBO IIPABO Y IEMOKPATCKUM JIpKaBaMa, IIPeJiCTaB/ba jeflHO Off
Haj3Ha4ajHVjVX OIIITHUX JbYACKVX ITpaBa I Kao TaKBO Y>KMBa Mel)yHapOIHY U HallMOHATHY
IIPaBHY 3aITUTY.

OHo je rapanToBaHo YcraBoM Perry6nuke Cp6uje, 3aKOHOM O CTOOOIHOM MPYUCTYITY
nH(OpMaIMjaMa Off jaBHOT 3Ha4aja, 3aKOHOM O OIIIITEM YIIPaBHOM HOCTYIKY,” 3aKOHOM
0 ympaBHUM criopoBuMa’® 1 3akoHOM 0 YcTaBHOM cygy.*!

MebyTum, y mpakcn je BeoMa TEIIKO MOCTYHATH IO 3aXTeBMMa 3a IPUCTYH MHPOP-
MalMjaMa caMo Ha OCHOBY OCHOBHOT 3aKOHa jep, Kao IIITO je Y YBOIZHOM Jeny paja Beh
HaIJIAIIeHOo, TPaKeHe MH(pOpPMaIyje YeCTO Cafipyke TTOflaTKe KOjy Y)KMBajy 3alITUTY HEKMUX
IPYTUX 3aKOHa.

3akoH o yapyxewnma. Crymbenu inachux PC 6p. 51/09, 99/11 — nip. sakoH u 44/18.

*  3aKOH 0 OIIITeM yIpaBHOM nocTynky. Crymbenu inacnux PC 6p. 18/16 n 95/18 — ayTeHTUYHO
TyMaderbe.

% 3akoH o ynpaBHUM criopoBuma. Crysxbenu inachux PC 6p. 111/09.

"1 3axoH o YcraBHOM cyny. Cayxbenu inachux PC 6p. 109/07, 99/11, 18/13 — Onnyka YC, 103/15

n 40/15 - #p. 3aKoH.
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CraBoBM) flefla aKaJieMcKe jaBHOCTY M IIMBU/IHOT APYLITBA 1, y Cy4ajeBMMa Kafia
HIOCTOj! KOJIM3Mja 3aKOHA WM HOPMM Y OKBUPY UCTHX, IPESHOCT Tpeba gaTu 3aKOHY O
c1o60nHOM MpUCTYITY MHpOpPMalMjaMa Off jaBHOT 3HaYaja jep OH, Ka0 jenyHI KOj/t peryiuiiIe
OBY MaTepujy, IpefcTaB/ba lex specialis y O[fHOCY Ha CBe OCTaJIe IIPOLIeCHe I IPyTe 3aKOHe.

Kao mro je Beh HaBeneHo, Hajuenthe cynpoTcras/beHa YcTaBoM 1 MehyHapogHuM
aKTVMMa rapaHTOBaHa IIPaBa Cy: IPaBO jaBHOCTY Jla 3HA U ITPABO Ha 3alITUTY IPUBATHOCTH.
3Hauajas 6poj nHpOpMaLIja KOje OCTajy HEFOCTYIIHE JABHOCTH, OFHOCHO PAs/io3n 300r KOjux
ce opb1ja MpUCTYII TpakeHUM MHPOPMALjaMa Cy IITO Te HHPOPMALMje CafpiKe IOJATKe
Koju cy samrrhenn ofpeheHNM cTelleHOM TajHOCTH, OHOCHO Ha OCHOBY IPYTUX 3aKOHA
IpefCcTaB/bajy HEKM BIJ, TajHE, KOje X Kao TaKBe YMHE HEeIOCTYIIHMM 33 LIIMPY jaBHOCT.

Ha ocHOBY 4nmeHMIIa IBHETHX Y OBOM pajly MOXe ce 3aK/bY4NUTH Jia IIPaBO Ha c1o6o-
IaH IpUCTYI MH(OpMaLMjaMa Off jaBHOT 3Hadaja, Kao jeHO Off HajOCHOBHU)UX JbYICKUX
IIpaBa, He MOXKe MMaTM IIPUMAT y OfIHOCY Ha jpyra rapaHToOBaHa I ITuheHa /byfcKa paBa
u cnobozie. Y TOM CMUCTTY, HOTPEOHO je OHeTH 3aKOH O M3MeHaMa I TOoIyHaMa 3aKoHa O
cnobopHOM ImpuCTyITy nH(pOpMarjaMa of jaBHOT 3Havaja, 6e3 063upa mito ce mocrojehn
3aKOH CMaTpa 32 jefHO Off HajOo/bMX U HajcBeOOYXBAaTHMjMX 3aKOHCKUX pellerha ¥ OBOj
o6macTi. 3aKOHOM He MO)Ke anpuopy 6uTu yckpaheHo 1 orpaHn4eHo IpaBo Ha K-
BAaTHOCT ofipeheHNM KaTeropujama mia caMo 13 pasjora obasjbama ofpeheHnx mocnosa,
¢dyHK1Mja, MoHaNIamwa. V3 Tux pasyora je moTpe6Ho ycojuru Karasor moparaka Koju cy
samrruhenn u xoju Tpeba fia 6yny usysery of MOryhHOCTH yBIfia jABHOCTIL.

ITopen Tora, HEOIXOAHO je JOHETH OfroBapajyha sakoHcka pelema KojuMm O6u
ozpebenn mogamy y)XmnBanu alicoIyTHY 1 BpPeMEHCKY HEOTPAaHMYEHY TQjHOCT Y OFHOCY
Ha JJOKyMEHT y KOMe Cy Ca/Ip>)KaH! ¥ HAKOH ITpeCTaHKa TajHOCTM CaMOT JJOKYMEHTa, a y
LV/BY 3alITHTE TIpaBa ¥ CI000/a JINIIA YMjU Ce TOfAlY ITUTE, KA0 U 3aLITUTE IpaBa 1
cnobozia BIXOBYX OTOMaKa (HITp. OAAIM KOj) Cafipyke UIeHTHUTeTe IIPUIIAJHIAKA CITy>KO1
6e36efHOCTH KOju Cy paJi/Ii Ha IIPUKYIbamby OffpeheHnx mojartaka MM y4ecTBOBaIN
y oppebennm akujama, ngeHTHTETe AKTUBHIX U GMBIINX CapafHIUKa CIy>XOu, Ipumaz-
HUKa CIyX0e ca IPUKPUBEHUM UAEHTUTETOM, MeTOe IpubaB/bama 6e36eIHOCHNUX 1
06aBeIITajHNX ITOJaTaKa I HAYMH IPYMeHe OCeOHNUX MOCTyIaKa i Mepa, 4aK I aKko ce
BUIIIE 11 He IpuMemYjy). C 063upoM fa Cy IPMINKOM IPUCTYIIA MHpOPMAlMjaMa Off jaBHOT
3Havaja Hajyelrhe KOHGPOHTUPAHA JIBa ITpaBa — MPaBO HA 3aIITHUTY ITOJATAKa O JIMYHO-
CTM M TIPaBO jaBHOCTY Jia 3HA, a Jla Ce 3aIITNTa 00a OBa IIpaBa Hala3y Y HA/IeKHOCTH
MICTOT CaMOCTAJTHOT [ipyKaBHOT opraHa — [loBepeHnka 3a nHpOpMaIiyje of jaBHOT 3HaJaja
¥ 3aIITUTY TOfaTaKa O IMIHOCTH, Tpebamo 61 pasMOTPUTY IIPaBHO pa3fiBajare OBa IBa
IIpaBa I JATH MX Y HA[JIEKHOCT Pas/IMIuTUM CybjeKTiMa Kako 611 ce crpednsia Moryhuoct
IPOTeXMpara 6110 KOT Off 0Ba IBa IIpaBa y OFHOCY Ha APYTO.

Kaxko 6u ce mocrojehn sakonu y oBoj o6macTit Ha Ba/baH HauMH CIPOBOJWIIN, MOPajy
OUTHU ycIoCTaB/beHe IeTOTBOPHE 1 jacHe IPOLefype, anmu u yTBphen ogHoc usMely Hop-
MaTMBHOT ¥ CTBApPHOT, Kao I IepMaHeHTHA TeOpMjcKa ¥ MPAaKTUYHA efyKaljyja 3all0CTIeHNX
y opranyma japHux Biacty. Ilomasehn o mpasa kxoja cy ofpeheHNM 3aKOHCKMM HOpMaMa
JlaTa VBIIHOM CEKTOPY, HOTPEOHO je Ha HeK) HAYMH HAMETHYTI U YBECTHU OfTOBOPHOCT
3a IberOB Paj M €TIYKO IIOCTYIIabe, C 003MPOM Ha YIOTy y OCTBAapUBakby jaBHOT MHTEpeca
U Kpeupamy jaBHUX MULIberba (M3BOPK (PMHAHCHPAtba, TPOLIEHbE CPEACTaBa, OfFTOBOPHOCT
3a pajl KOji je CyIIpOTCTaB/beH 3allITUTU HALMOHATHIX MHTEpeca ¥ CIMYHO).
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(Translation In Extenso)

Abstract: The right of access to information of public importance is undoubtedly one
of the key principles on which democratic societies are founded, but the fact that this right
has only recently been recognized as a universal human right speaks about the reluctance
of countries and governments to accept the right of access to information.

The right of access to information of public importance contributes to consistent
respect of human rights and freedoms, decreases the risk from corruption and unethical
behaviour and has a direct impact on transparency and responsibility in work, but this
right must not be a right without limitations, i.e. it must not become unlimited, regardless
of how much it proclaims democratic values.

Freedom of public information is a derived human right, and includes the right to
true, timely and objective information, as well as the right to publicly criticize and ask for
an explanation of public activities and acts of authorities and other public actors.

This paper, based on valid legal regulations, discusses functioning of the right of free
access to information of public importance, with a special overview of security services as
the most secret part of the state apparatus of authority.

Keywords: information of public importance, democratic society, public authority,
confidentiality and transparency, security services

Introduction

Freedom of access to information is most frequently defined as the right of every per-
son to ask for, and receive, relevant information of public importance from authorities, i.e.,
people with public competence, in order to get insight into the work and activities of actors

! lazicr@orion.rs

2 jelena.dragic@grad.zrenjanin.rs
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citizens placed their trust in, during free and democratic elections, to perform functions
of authority in their name and on their behalf. Transparency is considered a precondition
for responsibility of public authorities and their democratic legitimacy.

We can distinguish two sides of transparency. The first one is proactive and consists of
publishing of public information such as making of regulations, calculations and financing,
work reports, the publication of general acts from their competencies, decisions on distri-
bution of funds after public tenders and advertisements, and is based on the understanding
that “citizens have the right to know” how decisions are made in their name and on their
behalf, and what are the outcomes and results of such decisions. For this purpose, bodies
with public authority, through systematization, appoint persons who communicate with
the public in their name and on their behalf, update information on official web sites and
reply publicly to citizens’ questions.

On the other hand, every citizen also has the right to require information of public
importance that is not included in written or electronic media, which presents active par-
ticipation of citizens in the processes of decision-making and shaping of policies through
public consultations, giving comments and opinions, as well as control of public authorities.

The essential development of the right of access to information began with the
strengthening of civil society institutions, primarily in developed countries, and after pass-
ing of the first laws™ regulating this field, intense activities began, and the pressure by the
civil society to ensure constitutional-legal protection for this right (Milenkovi¢, 2010, p. 13).

International recommendations state that the right of access to information of public
importance, as the fundamental right, should be included in national constitutions, to
provide this right with a larger degree of permanency and stability (even in the state of
emergency) and thus enable its realization based on the constitution. The Republic of Serbia
fulfilled this requirement by adopting the Constitution from 2006* (Milenkovi¢, 2010, p. 14).

Despite the fact that this right was included in the Constitution, and that the Law on
Free Access to Information of Public Importance of the Republic of Serbia® was recognized
as the most advanced and most comprehensive law in this field (Gajin, 2018, 231-232;
Nenadic, 2019, pp. 3-4), and that analyses show replies to requests are being given in
80-100% cases, depending on the bodies receiving them?®, the Republic of Serbia and the
bodies with public authority still remain the subject of numerous condemnations by the
civil society and EU member countries. Some of these countries have still not regulated this
field, do not fulfil the standards regulated by numerous recommendations of the Council
of Europe in this field, or simply do not apply them in practice, so this right remains to a
large degree “a dead letter” in their legislatures.”

> The USA adopted the law in 1966, France in 1978, Slovakia in 1992, the Czech Republic in 1993;
Luxembourg still has no law on access to information, while the Republic of Serbia adopted its
law in 2004, or one year before Germany as a democratic, developed and well-organized European
country.

* Constitution of the Republic of Serbia. Official Gazette of the Republic of Serbia, No. 98/2006.

> Law on Free Access to Information of Public Importance. Official Gazette of the Republic of Serbia,
No. 120/04, 54/07, 104/09 and 36/10.

¢ Commissioner, https://www.poverenik.rs link reports, accessed on 7th August 2021.

See: https://www.access-info.org/decision-making-transparency, accessed on 8th August 2021.
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Protection of Human Rights and International Standards
on Free Access to Information of Public Importance

There is a large number of international documents today that protect human rights.
We may certainly consider the UN Charter (1945)® as the principal universal document,
whose preamble emphasizes determination to “reaffirm faith in fundamental human rights,
in the dignity and worth of the human person, in the equal rights of men and women and
of nations large and small”.

Three years later, the Universal Declaration of Human Rights® was passed, whose
Article 12 clearly states that “no one shall be subjected to arbitrary interference with his
privacy, family, home or correspondence, nor to attacks upon his honour and reputation.
Everyone has the right to the protection of the law against such interferences or attacks”

Almost the same aspects and guarantees of the right to privacy are stated in Article 17
of the International Covenant on Civil and Political Rights from 1966 (hereinafter: ICCPR)."

Simultaneously with the adoption of ICCPR, the UN General Assembly‘s Resolution
adopts an Optional Protocol to the International Covenant on Civil and Political Rights
(hereinafter: the Protocol), which states that each country signatory of the Covenant, which
becomes a signatory of the Protocol, among which is the Republic of Serbia, recognizes
competence of the Human Rights Committee to receive and take into consideration writ-
ten petitions by individuals that belong to its competencies, who claim they are victims of
violations by a country of any right stated in the Covenant, providing that all legal means
have been exhausted.!

The most significant regional international convention protecting human rights,
i.e., the right to privacy, in Europe is the European Convention on Human Rights and
Fundamental Freedoms'* (hereinafter: ECHR), with several additional protocols, adopted
under the auspices of the Council of Europe.

Moreover, protection of the right to privacy is also regulated by Article 11 of the
American Convention on Human Rights", which was adopted by the Organization of
American States in 1969, as well as by other regional conventions of the similar character.

The European Convention on Human Rights and Fundamental Freedoms (ECHR)
does not regulate the right to free access to information of public importance in its principal
text or in its additional protocols. This interpretation is supported by the European Court

8 United Nations Chapter, www.tuzilastvorz.org.rs/html_trz/PROPISI/povelja_un_lat.pdf, p. 1,
accessed on 8th August 2021.

°  Universal Declaration of Human Rights, www.unhcr.rs/media/Opsta deklaracija o ljudskim
pravima (1948).pdf, accessed on 8th August 2021.

10" See: Law on Ratification of the International Convention on Civic and Political Rights. Official
Journal of the Socialist Federal Republic of Yugoslavia, No. 7/71.

' Law on Verification of the Optional Protocol to the International Convention on Civil and Political
Rights. Official Journal of the Federal Republic of Yugoslavia - International Agreements, No. 4/01.

2 European Convention on Human Rights and Fundamental Freedoms, downloaded from: www.
echr.int/Documents/ Convention_SRP.pdf, accessed on 9th August 2021.

3 American Convention on Human Rights “Pact of San Jose, Costa Rica” (B-32), www.oas.org/
dil/treaties_B-32_American_Convention_on_Human_Rights.pdf, accessed on 8th August 2021.
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for Human Rights, which still has not reached a joint opinion whether Article 10 of ECHR
includes the right of access to information of public importance if it is not in accordance
with Article 8 of the Convention, i.e., if access to information is not requested by a person
whose personal data are contained in the information, i.e., if information does not contain
data about the person who requested them."

In contrast to the ECHR and the attitudes of the European Court for Human Rights,
the International Covenant on Civil and Political Rights'*, which SFRY ratified on January
30, 1971', in its Article 19 stipulates that everyone has the right to freedom of expression.
This right, regardless of limitations, implies freedom of collecting, receiving and spreading
information and ideas of all kinds, in oral, written, printed, or artistic form, or in any other
manner of free choice.

However, we should stress that the analysis and interpretation of the Law on Free
Access to Information of Public Importance' frequently quote this international act which,
in Article 17, clearly regulates that “no one shall be subjected to arbitrary or unlawful in-
terference with his privacy, family, home or correspondence; everyone has the right to the
protection of the law against such interference or attacks”'®

It is important to stress that the Council of Europe has set the most important
European standards, numerous recommendations, directives, contracts and treaties in this
field”. Of particular importance here is Recommendation Rec (2002) 2 of the Committee

In April 2009, the European Court for Human Rights decided about a case and recognized the
right of access to information exclusively pursuant to Article 10 of the European Convention on
Human Rights that guarantees the right to the freedom of expression. The defendant country, in
this case Hungary, did not even dispute the claim that Article 10 protected the right of access to
information, but just kept claiming that the contentious information is subject to the exceptions
to this right (i.e. that the refusal to provide information was a lawful limitation of the freedom of
expression). In the case Gillberg v. Sweden, in April 2012 the Grand Chamber of the European
Court for Human Rights acknowledged that the right to the freedom of expression also included
the right of access to information. See: Tarsasag A Szabadsdgjogokért v. Hungary, 14th April 2009,
Case No. 37374/05 and Case No. 41723/06, Paragraph 3 of 2nd April 2012; http://www.hraction.
org/wp-content/uploads/Bilten-VILpdf and http://www.menschenrechte.ac.at/orig/12_2/Gillberg.
pdf, accessed on 8th August 2021.
5 The International Covenant on Civil and Political Rights is an international instrument about
human rights of a legislative character. Its provisions establish individual and collective rights,
certain measures for supervision over their observation, and the foundation of the Committee
for Human Rights that strives to make the signatories observe the assumed obligations. The
Covenant was adopted and put for signing and ratification and/or access by the Resolution of
the UN General Assembly 2200 A(XXI) of 16th December 1966 and came into force on 23rd
March 1976, when 35 countries deposited ratification or access instruments.
Law on Ratification of the International Covenant on Civil and Political Rights. Official Journal
of the Socialist Federal Republic of Yugoslavia, No.7/71.
7 Law on Free Access to Information of Public Importance. Official Gazette of the Republic of Serbia,
No. 120/04, 54/07, 104/09 and 36/10.
'8 Law on Ratification of the International Covenant on Civil and Political Rights. Official Journal
of the Socialist Federal Republic of Yugoslavia, No 7/71, Article 17.
Recommendation No. 582 (1970) on the mass media and human rights, Recommendation
No. 584 (1979) on public access to government documents and freedom of information,
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of Ministers to the member states on access to official documents®, which was adopted in
February 2002 and recognizes the best standards in the field of free access to information.

This Recommendation enables a broader access to information held by public au-
thorities, and describes it as an indiscriminate access, as a result of political conviction that
the right to freedom of information, together with the right to receive information, must
be ensured to everyone.

Free Access to Information of Public Importance
in the Republic of Serbia

The right of access to information of public importance, as a derived and relatively
new right in democratic countries, appeared as the result of the work and permanent
pressure of civil society organizations. It should contribute to consistent respect of human
rights and freedoms, and to reducing corruption and unethical behaviour. In addition, it
should have a direct influence in favour of transparency and responsibility of bodies with
public authority, and should enable unhindered flow of information.

The original idea of civil society organizations was the transparent monitoring of
spending budgetary funds and prevention of corruption, as well as decreasing the possibility
of abuse by public authorities, through stimulation of larger legality and regularity in work.
With time, the idea has been extended to other spheres of life, with the aim of stimulating
larger transparency and improvement of work, and increasing quality in the field of pro-
tection of human health, education, environmental endangerment and protection, work of
legislative and judicial bodies of authority, as well as of research centres etc.

Adoption of the Law on Free Access to Information of Public Importance in the
Republic of Serbia in 2004 created the possibility for a new type of control of public bodies,
and also provided a broader opportunity for citizens® active participation in creating and
directing public policies through monitoring, initiating, proposing and taking attitudes in
all spheres of life.

The idea of transparent public bodies and citizens® participation in their work
corresponds with the requirements of democracy, the introduction of legal and political
responsibility, strengthening of the legal state and the rule of law, and fully reflects the
proper picture that “bodies with public authority exist because of citizens, not vice ver-
sa”. However, in a society that is in transition, with the narrow interpretation of broadly
stated laws, the lack of experience and permanent education of the civil sector, as well as
of employees in the media and the public sector, very often there are completely opposite
results in practice.

Recommendation No. 19 (1981) to member states on access to information held by public au-
thorities, Recommendation No. 1037 (1986) on data protection and freedom of information,
Recommendation of the Committee of Ministers No. 10 (1991) on the communication to third
parties of personal data held by public bodies, Declaration of the Committee of Ministers on
freedom of expression and information.

Recommendation Rec (2002) 2 of the Committee of Ministers to member states on access to
official documents https://www.poverenik.rs / medunarodni dokumenti.
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Ever since the adoption of the Law, numerous proactive measures have evidently
been undertaken, at both local and republic levels, to continuously inform the public, in a
very transparent way (through press conferences, public statements, official websites and
web portals), about all activities implemented by the bodies with public authority. In this
respect, within the framework of systematization of work positions of most bodies with
public authority, positions and employees are envisioned whose competences, authorities
and responsibilities include public relations, updating of official Internet pages, replying to
requests for access to information of public importance, and also monitoring observation
of work ethics. The fact that in recent years all information is updated almost on a daily
basis, and that the public is informed in a timely manner, truthfully and to the most possible
degree (concerning confidentiality of certain information) about all relevant issues, speaks
about the enormous progress made in this sphere.

In acting upon requests for access to information of public importance, various
statistics speak about the practice of the bodies with public authority, the reports of the
Ombudsman, and the attitudes of the civil society.

As for requests for access to information of public importance, we may notice that
they are primarily concerned with activities of the bodies in the execution of their power.
At local level, most requests relate to the work of administrative bodies. It is also evident
that there is no continued interest of individuals and the civil sector in monitoring the work
of administrative bodies, but we may; statistically speaking, see a significant increase in re-
quests for access to information of public importance before assembly sessions, preparations
for elections, and budget preparation and adoption. In these periods, requests are made
for insight and issuance of copies of documents on a yearly or several years basis (which
often includes thousands of pages - the authors remark) and they are sent to organizational
units within city/municipal administrations as the holders of a large number of activities
concerning the said periods/situations, thus often fully blocking the work of some of those
administrative bodies. A large number of requests, or amendments to requests, relates to
information that contains data protected by some other laws, which is a new challenge for
employees of administrative bodies and authorized/responsible persons, and requires the
engagement of a broader corpus of professionals, and more time for interpretation and
decision-making concerning replies to requests.

It is important to stress that employees of all local self-government units and author-
ized/responsible persons for rendering information of public importance face cases that
could be classified under Article 13 of the Law relating to abuse of the right of free access to
information of public information. However, it is difficult for authorized persons to prove
and defend their point in a complaint procedure, bearing in mind that some persons submit
requests frequently and on a large scale, but with different contents. In addition, persons
who thus make pressure on the employees take care not to exceed the limit of a “reasonable
request” both in the quantity of information and in the number of copies of materials to be
submitted to them within the framework of each individually submitted request*".

' See: one of the publicly distributed examples from practice at: http://www.rts.rs/page/stories/

sr/story/125/drustvo/3061234/slobodan-pristup-informacijama-ili-zloupotreba-zakona-pitan-
je-za-surdulicu-.html, accessed on 8th August 2021.
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The Law on Free Access to Information of Public Importance
and Security Services

After the adoption of the Law on Free Access to Information of Public Importance,
a large number of requests was submitted for accessing information to the Security-
Information Agency, the Military-Security Agency and the Ministry of Defence. The op-
erations of these institutions were frequently the subject of criticism by the Ombudsman?
and a part of the civil sector. Based on the petition submitted by the NGO “Initiative of
Young People for Human Rights” against the Republic of Serbia, concerning BIA activities,
the European Court for Human Rights in Strasbourg passed a binding decision in 2013.%
For these reasons, bearing in mind the specific work of security services as government
institutions, this matter requires special explanations.

Regardless of differences in definitions, as well as in determining the position and
role of security services in the organization of administration, it is indisputable that all of
them have one general role or task — providing timely, good-quality, intelligence-security
information and knowledge to top political decision-makers in the state nomenclature of
power. In the performance of their jobs and tasks, security services, implementing various
operative measures, methods and activities, apply the principle of confidentiality.

Furthermore, the Security-Information Agency, as a special organization of the
Government of the Republic of Serbia, the Military-Security Agency, and the Military-
Intelligence Agency, as administrative bodies within the Ministry of Defence, belong to
and are parts of the bodies with public authority. As such, in accordance with the laws,
they are obliged to act upon submitted requests so as to enable free access to information
of public importance.

2 See: https://www.poverenik.rs/sr-yu/saopstenja i izvestaji poverenika.

In May 2018, after the adoption of the Law on Amendments and Supplements to the Law on
Defence and the Law on Amendments and Supplements to the Law on Security Information
Agency, the Commissioner stated that he would ask for the evaluation of constitutionality of
these laws and did it in June 2018. The Commissioner finds that after the amendments to the
above-listed laws, the Ministry of Defence and the army, as well as the Security Information
Agency, were practically exempted from the unique system of the freedom of access to information
regulated by the Law on Free Access to Information of Public Importance and the Law on Data
Secrecy. He disputed the provisions stipulating that, based on the proposals of the Ministry of
Defence, the Government “should more closely determine” the data that are “protected’, i.e. that
“cannot be made available to the public”, as well as the provisions classifying some documents of
the Security Information Agency by type, and not by content. The Commissioner believes that
they are not only opposite to the provisions of both laws, thus violating the unique legal system,
but also opposite to Article 51 of the Constitution of the Republic of Serbia stipulating that the
right of access to information held by public bodies should be realized in line with the Law. The
contentious provision of Article 102 of the Law on Defence is not in line with Article 41 of the
Constitution of the Republic of Serbia either, which proclaims that the Army of Serbia is under
democratic and civilian control, since it opens the possibility of limiting the rights of the public
or even excluding them contrary to the criteria and conditions established by the Law on Free
Access to Information and the Law on Data Secrecy.

See: https://www.poverenik.rs/sr-yu/pristup-informacijama2/praksa — odluka medunarodnih i
stranih sudova i tela, accessed on 11th August 2021.
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Collecting of secret information is a sensitive sphere of activity of the security services,
and we may undoubtedly conclude that the basic and the strongest weapon of intelligence
and security services is confidentiality of work itself. Full transparency is more and more
requested from the bodies with public authority, despite the fact that this requirement is
not possible for security services that are parts of the state apparatus, for understandable
reasons. On the other hand, the need of the public to know is also understandable and
justified, since collection of secret information, and especially implementation of special
measures, to a smaller (negligible) or larger (significant) degree, temporarily limit citizens’
rights and freedoms guaranteed by international and national legal acts.

Intelligence-operative activity is characterized by top confidentiality regarding the
object of interest (monitoring). A limited number of people are familiar with the actual
subject of monitoring and have insight into its content. They are obliged to act professionally
and respect the principle of conspiracy in performing these jobs, including maintaining
confidentiality of information they have acquired in their work. Other people also have
this obligation, including top government officials, members of Parliament, judges, pros-
ecutors etc.

Viewed from the aspect of preventive activities of the security services, we observe
that all measures aimed at the protection of vital values of the home state, both within and
outside its borders, are implemented in top confidentiality. The goal is to surprise an actual
or potential object of threat.

Regardless of whether information is collected from publicly available (open) sources,
human intelligence (HUMINT/agents), or acquired by technical means, confidentiality in
work concerning the subject and reasons of interests, i.e., the need to collect information,
must certainly exist, otherwise there would be a danger of uncovering operative measures,
of an intelligence officer or a source being temporarily or permanently prevented from
acting, or of the object of interest becoming unavailable for observation, which would lead
to the failure of an operation.

Any carelessness, irresponsibility, leak of information and abuse could not only be a
reason for the failed realization of the set goal and/or task, but could also cause enormous
harmful consequences, not only for the service, the society and the state as a whole, but
threaten security and lives of those who directly work on the fulfilment of set goals.

Regardless of the manner of their operations, confidentiality in all segments of work
and the obligation to keep information confidential are regulated by laws on security ser-
vices, defence and confidentiality of information, and protected by the provisions of the
Criminal Code. This obligation exists not only during operations, processing of collected
information, keeping it secret and using it but also after the end of someone’s tenure in
the security services.

The Law on the Security Information Agency stipulates that its member is obliged to
keep the Agency's secret information constituting government, military, official or trade
secrets. At the same time, the member is obliged to keep secret his/her knowledge of the
measures, activities and methods constituting or containing some of the above-listed se-
crets. This also relates to information whose revealing could harm interests of physical and
legal entities. Such obligation remains even after a person stops working for the Agency.
The Agency Director is a person authorized to release a member from the obligation to
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keep the confidentiality of certain information, most often for the purpose of acting as a
witness in judicial proceedings.*

From the interpretation of Article 23 of the said Law, we may unequivocally conclude
that the absolute and time-unlimited obligation of the top-secret principle for members of
the Agency exists from the very moment they are employed by the Agency until their death,
regardless of the expiry of the time limit for confidentiality of information.?®

In the Republic of Serbia, the Law on Data Confidentiality regulates a unique system of
defining and protecting confidential information. Based on the Law on Data Confidentiality,
numerous decrees were adopted which additionally regulate issues stipulated by this Law:
the manner and procedure for assigning confidentiality of information, i.e., documents?®,
protection of confidential information in information-telecommunication systems”, compe-
tencies of the Office of the National Security Council®, certificates for access to confidential
information®, maintaining records for access to confidential information®, supervision over
confidential information treatnebt™, but also physical-technical protection of confidential
information®, as well as security protection of persons and objects.”

The Law on the Military-Security Agency and the Military-Intelligence Agency stipu-
lates that, based on laws regulating protection of information and free access to information
of public importance, both agencies are obliged to provide accurate, true and complete
information on collected personal data, and information of public importance, with a clear
definition of the exempted data: identities of active and former collaborators of the services,
members of the services with hidden identities, information on third persons who would
be harmed by revealing of such information, methods of collecting security and intelligence
information, operations which are in process, the manner of implementation of special
activities and measures, as well as data and information collected through exchange with
foreign services and international organizations and secret data and information of other
government bodies in possession of the given agency.*

2 Law on Security-Information Agency. Official Gazette of the Republic of Serbia, No. 42/02, 111/09,
65/14 — Decision of the Constitutional Court, 66/14 and 36/18, Article 23.

»  Law on Data Secrecy. Official Gazette of the Republic of Serbia, No. 104/09.

% Decree on the manner and procedure of designating of data, i.e., information confidentiality.

Official Gazette of the Republic of Serbia, No. 8/11.

Decree on special measures for protection of secret data in information-telecommunication

systems. Official Gazette of the Republic of Serbia, No. 53/11.

8 Decree on founding of the Office of the National Security Council. Official Gazette of the Republic
of Serbia, No. 12/09.

#  Decree on the content, form and manner of submitting of certificates for access to secret data.

Official Gazette of the Republic of Serbia, No. 54/10.

Decree on the content, form and manner of keeping records for access to secret data. Official

Gazette of the Republic of Serbia, No. 89/10.

' Decree on special measures of supervision over treating of secret data. Official Gazette of the
Republic of Serbia, No. 90/11.

2 Decree on special measures of physical-technical protection of secret data. Official Gazette of the

Republic of Serbia, No. 97/11.

Decree on defining of jobs of security protection of certain persons and facilities. Official Gazette

of the Republic of Serbia, No. 72/10, Article 7, Paragraph 2.
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The interpretation of provisions of the Law on the Military Security Agency and the
Military Intelligence Agency, including the interpretation of the laws regulating access
to information of public importance and personal data protection, does not offer a clear
and sufficiently regulated matter of revealing certain information after a certain period of
time defined for the confidentiality degree of documents (top secret, highly confidential,
confidential, restricted). We should especially stress that even after the adoption of the
Law on Data Confidentiality and its disputable implementation, other terms are in use for
designating the confidentiality degree of some documents, such as the terms military and
official secret, etc. For instance, there is a real danger of causing great harm by revealing
information from a top secret document whose period of confidentiality has expired, or by
removing its confidentiality, since that would reveal the identity of a former collaborator of
the service, or operations and actions (in case it refers to a person who is no longer alive,
but whose family and descendants might suffer certain consequences).*

Such a failure of regulation of full and unlimited protection of confidentiality could
lead to serious impediments to the work of the Security-Information Agency, the Military-
Security Agency and the Military-Intelligence Agency. It provides space for media exploita-
tion of certain, topics interesting to the public, which could inflict unforeseeable damage
to certain individuals, as well as to national security interests and the state as a whole.

Media and Free Access to Information of Public Importance

The Law on Free Access to Information of Public Importance points to the signifi-
cance of the media in informing the public, and through some provisions it regulates their
position in relation to other authorized actors.

Despite the fact that the Law defines a general principle of equality, it especially
defines the prohibition of discrimination of journalists and the media on any grounds,
concerning availability of certain information upon submitted requests.”®> With this, the
lawmaker is clearly in favour of a variety of ideas and opinions, protection of the compe-
tition and prevention of monopoly in this field, fully with the aim of enabling citizens to
form their own opinions on phenomena, events and persons, based on true, complete and
timely information on issues of public importance.*

In order to facilitate availability of information of public importance, recognizing
significance of the profession dealing with offering general information to the public, with

*  See: Submission of the Federal Secretariat of Interior Affairs, to the Secretary of the Council for
the Protection of Constitutional Order of 18th September 1985, DT 56/1, and Submission of
the Federal Secretariat of Interior Affairs, o the Secretary of the Council for the Protection of
Constitutional Order of 17th May 1985, DT 29/1, the Archives of Yugoslavia, Fund No. 803, File
No. 1793; Submission of the Federal Secretariat of Interior Affairs to the Secretariat of the Council
for the Protection of the Constitutional Order of 20th February 1986, strictly confidential 215/9,
the Archives of Yugoslavia, Fund No. 803, File No. 1794; Information of the Federal Secretariat of
Foreign Affairs to the Secretariat of the Council for the Protection of the Constitutional Order of 15th
July 1986, strictly confidential 418, No. 18; the Archives of Yugoslavia, Fund No. 803, File No. 1796.

*  Ibid, Article 7.

% Law on Public Information and Media. Official Gazette of the Republic of Serbia, No. 83/14, 58/15
and 12/16 - authentic interpretation, Article 5.
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Article 17 of the Law the lawmaker has exempted journalists from expenses for making
copies of documents containing the required information (regardless of the scope of these
documents), and when it is needed for journalists® work.

In practice, there is a dilemma how to act in cases when access to information of
public importance is requested by an association with the registered activity of media, i.e.,
informing the public, within the framework of its activities. Practice shows that in such
cases, wishing to avoid complaints to the Ombudsman, they are most often exempted from
expenses for making copies.”

The bodies with public authority want media as partners and media are of exceptional
significance for quick and timely informing of the public on important issues. On the other
hand, media also enjoy large protection of the government bodies because of their signifi-
cant control role concerning all bodies with public authority. Investigative journalism often
points to spheres in which the state should act, preventively and reactively (Lazi¢, 2017,
Pp- 283-284). Since media very often play the role of “the government guard”, access to
information, and measures for removing confidentiality designations from such informa-
tion are of special importance for the process of holding someone responsible. However,
media played a “limited role in unstable and transitional countries, as well as in advanced
democracies” (Davis, 2010, pp. 261-262; Pes$i¢ and Pesi¢, 2011, p. 482).

Unfortunately, many media and journalists still do not to a significant degree make use
of the rights offered to them by the Law on Free Access to Information of Public Importance,
and, instead of looking for information from direct sources and building their own and
public attitude based on objective and correct findings, they still rely on unoftficial informa-
tion, unnamed sources and unchecked information. In practice, it is noticeable that instead
of real investigative journalism whose goal is to raise circulation, media exploit topics with
sensationalist headlines, which creates a negative “climate” in the public toward government
bodies and individuals, contribute to spreading of fear and legal insecurity among citizens,
and increase hostile attitudes concerning the security services, and with such irresponsible
writing damage the esteem both of the country and of their own profession.

Conclusion

The right of access to information of public importance, despite the fact that it is a
relatively new right in democratic countries, is one of the most significant general human
rights, and as such enjoys international and national legal protection.

It is guaranteed by the Constitution of the Republic of Serbia, the Law on Free Access
to Information of Public Importance, the Law on General Administrative Procedure®, the
Law on Administrative Disputes®, and the Law on the Constitutional Court®.

7 Law on Associations. Official Gazette of the Republic of Serbia, No. 51/09, 99/11 — other law, and
44/18.

% Law on General Administrative Procedure. Official Gazette of the Republic of Serbia, No. 18/16
and 95/18 - authentic interpretation.

¥ Law on Administrative Disputes. Official Gazette of the Republic of Serbia, No. 111/09.

0 Law on the Constitutional Court. Official Gazette of the Republic of Serbia, No. 109/07, 99/11,
18/13 — Decision of the Constitutional Court, 103/15 and 40/15 — other law.
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However, in practice it is very difficult to act upon requests for access to information
only based on the principal law because, as it was already stressed in the introduction of
the paper, requested information often contains data that is protected by some other laws.

The attitudes of a part of the academic public and civil society is that, in cases when
there is a conflict of laws or norms, priority should be given to the Law on Free Access to
Information of Public Importance, since it, as the only one regulating this matter, constitutes
a lex specialis in comparison to other procedural and other laws.

As already stated, most frequently contradicted rights guaranteed by the Constitution
and international acts are as follows: the right of the public to know, and the right to the
protection of privacy. A significant amount of information remains unavailable to the public,
and the reasons why access to requested information is denied are that such information
contains data protected by a certain degree of confidentiality, i.e., data that, based on other
laws, constitute some type of secret, which makes those data unavailable to the public.

According to the facts presented in this paper, we may conclude that the right of
free access to information of public importance, as one of the fundamental human rights,
cannot have priority over other guaranteed and protected human rights and freedoms. In
this respect, it is necessary to pass a law on amendments and supplements to the Law on
Free Access to Information of Public Importance, regardless of the fact that the existing
law is considered one of the best and most comprehensive legal solutions in this field. A
law cannot a priori deny or limit the right to privacy to certain categories of persons only
for the purpose of performing certain jobs, functions or behaviours. For this reason, it is
necessary to adopt a Catalogue of Protected Data that should be exempted from the pos-
sibility to be made available to the public.

Moreover, it is necessary to pass certain legal solutions by which certain information
would enjoy absolute and time-unlimited confidentiality concerning documents containing
it even after confidentiality of documents has expired, with the aim of protecting rights and
freedoms of persons whose data are protected, as well as protecting rights and freedoms of
their descendants (e.g. data which contain identities of members of security services who
worked on collecting of certain information, or participated in certain actions, identities
of active and former collaborators of services, members of services with hidden identities,
methods of collecting security and intelligence data, and the manner of implementing
special activities and measures, even if they as such are no longer implemented. Since in
accessing information of public importance two rights are most commonly confronted
- the right to the protection of personal data and the right of the public to know - and
taking into consideration that the protection of both these rights is within the competence
of the same independent government body, or the Ombudsman for information of public
importance and protection of personal data —the legal separation of these two rights should
be considered, and they should be assigned to the authority of different actors in order to
prevent the possibility of favouring either of these rights.

In order to implement properly the existing laws in this field, effective and clear pro-
cedures must be established, and the relation must be defined between the normative and
the real, while permanent theoretical and practical education must be introduced for em-
ployees of the bodies with public authority. Starting from the rights given to the civil sector
by certain legal norms, it is necessary to, in some way, impose and introduce responsibility
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for their work, and ethical acting, taking into consideration their role in the realization of
the public interest and creation of public opinion (sources of funding, spending of funds,
responsibility for work that is opposed to the protection of national interests etc.).
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