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IETOBAIHE OMBYIICMAHA EBPOIICKE YHUJE ¥V 3AIITUTU
JABHOT MHTEPECA - CTYIUJA CITYYAJA KYITIOBUHE
BAKIIMHA O] CTPAHE EBPOIICKE KOMMCUJE TOKOM
ITAHIEMMJE COVID-19?

CaxxeTak: Y OBOM pajly MCHUTYjeMO KOM3Mjy IIPMBATHOT I jABHOT MHTEpeca yHY-
tap EBporIicke yHUje y cTyauju ciydaja mocpenosama oMbycmaHa EBporicke yHumje mpu
pemaBamwy criopa usMeby EBporicke komiicnje u jeHe opraHusalyje LMBWIHOT IPYIITBA.
JpylmITBEHO OIpaB/abe 1 JOIPUMHOC UCTPaXkiBarba OITIE[Ajy Ce Y MHTEPeCy jaBHOCTH 3a
KYTIOBVHY 11 Ha6aBKY BaKI[/Ha 32 €BPOTICKY jaBHOCT, JIOK Cy HAYIHO OIPAB/Athe I JOMPIHOC
IIPUCYTHM Y TPOAyO/bIBaby 3HaMHa O MHCTUTYIMOHATHIM 1 TIPAaBHUM HeJOCTaI[Ma Ha
KOj/Ma TT04nMBa jaBHM uHTepec EBporncke yHuje. MeToze y ynorpe6 cy: aHanmmsa cafpixaja
IpaBHUX aKaTa i ApyTe ToKyMeHTalje EBpoIicke yHUje, NCTOPUjCKY MeTOJ I 06pann
MHCTUTYLMOHATHO-UCTOPUjCKe YIIOTe MHCTUTYLMje oMOyacMaHa EBporicke yH1je 1 HOBK
MHCTUTYLVOHA/IN3AM IIPUCYTAH Y AMHAMIYIKO]j IIPUPOIY NHCTUTYLIMja.

Kbyune peun: oMbyncMaH, feMOKpaTuja, TpPaHCIAPeHTHOCT, EBpoIicka yHnja,
COVID-19

YBOJ

EBporicka yHuja npefcTap/ba CI0KEHY U pasTpaHaTy MPeXXy MHCTUTYLja YHYTap U
BaH 4MjMX OKBMPa KOONTHMPA BETIMKM OPOj pasmnanTyx nHTepeca. Hekn o mux n3paxasajy
ce y pacueny usMely IpyBaTHOT 1 jaBHOT MHTepeca, KOMM3MjI Koja je oCeOHO oceTHa ¥
NIepuofly APYLITBEHMX KPyU3a IOy T IOMUTUYKIX, EKOHOMCKIX WM 37paBCTBEHNX. Tokom
OBJX KpM3a IT0jefijuHe MHCTUTYIUje (He)ONpaBIaHO MOTY IOOALUTH Y UCTTyIbaBakby
3aKOHOM IIpey3eTUX JY>KHOCTH, IITO 3aXTeBA aKTUBHY y/IOTy KOHTponopa. [lororoso y
OKOJIHOCTMMA KaJja He IIOCTOjI ITpelM3Ha 3aKOHCKa peryanuja i eprHuIja jaBHOT NH-
tepeca. Crora y oBOM pajly UCIIUTYjeMO aKTUBHOCTH 1 MeXaHu3Me oMOyacMana Esporicke
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yHUje 11 TI0/I0Kaj TaKBe MHCTUTYIMje Y TocpefoBamy nsMeby nsspise Bmactu EBporicke
yHIje 1 OpraHu3aIja VBIITHOT IpyInTBa. LInk paja je ja mpykaske KOPeKTUBHU (aKTOp
dbopmycan Kpo3 KOHTPOTHO TeJIO Y TPeHYIMMa Kajla M3BPIIHA BIACT Of0Mja fa IIPy»Ki
jaBHOCTH — HaMepaBaHO WM HeHaMepaBaHO — MHPOpPMaIje Off jaBHOT 3HaJaja.

KOHCTUTYMNCAILE OMBYICMAHA EBPOIICKE YHUJE

Owm6yncman EBporicke yHumje ocHOBaH je yroBopom 13 Macrtpuxrta 1992. mmn yro-
BOpoM o EBpoIICcKOj yHUjI, au ca pafioM 3anounibe 1995. ropune. Vako je kpajeM cefaMm-
leceTUX TOfIMHA JBafleceTor BeKa I0CTojala MHUIIMjaTBa Ia ce MHCTUTYLuja popMupa
Ha HMBOY HaJHAIIMOHA/IHe 3ajefIHIIIe, OYNI/IETHO Huje OuIa IPUCYTHA IIONINTIYKA BOJba
3a IeHO yBODere, HUTU OTpeba ¢ 0631POM Ha IIPUCYTHOCT KaHIIe/IApyja HAL[MOHATHNX
oMbyncMaHa. Mehytum, koHcTHTYNCabe EBpOIICKe YHMje Kao HOBOT IIPaBHOT €HTUTETa
MaCTPUXTCKMM YTOBOPOM 1 YCIIOCTaB/batbe pKaB/baHCTBa EBporicke yHMje IpUpORHO Cy
IpOU3BeN TaKBY HOTpeby. 3a MMIUIEMEHTAIIN)Y je cafia ,II0CTOojaa CBECT U MOMTUTUYKO
npuxsaTame nncturynuje” (Erkkild, 2020, p. 146). ITpempa HoBo rpahancTBo EBporncke
yHIje jecTe OMI0 YBPCTO BE3aHO 32 HAIIVIOHAIHO AP>KaB/bAHCTBO WIN, APyradnje pedeHo,
»Hema rpabanctsa EY 6e3 npxaspancrBa gp>kaBe urianuie” (Knezevi¢ Predi¢, 2013, str.
18), HOBM HaJ{HAIIMIOHATHM IIPAaBHM IOPefaK Mapase/iHo je 3aXTeBao HaJHAIVOHATHOT
KOHTpPOJIOpa.

ITo cBOjUM KapaKTepuCTMKaMa U JY>KHOCTMMA, oMOyacMaH EBporicke yHuje mpumaga
JAHCKOM MOJie/Ty MHCTUTYIIM]j€E, 3 Pas3/uKYy Off CTapujer BENCKOr Mapbhaka. Y OCHOBU
IOCTOje iBe pasiuKe n3Mebhy momenyTux mopena. IlpBa je mpucyTHa y TOME LITO JAHCKU
oMOyIcMaH HeMa KOHTPOJTY HaJl CYACTBOM, 3a PasJIMKy Off IIBeCKOT Korere. JIpyra je mrto
je HeJloCTaTaK Cy/iCKe KOHTPOJIe Y JAHCKOM MOJIe/Ty KOMIIEH30BaH KOHTPOJIOM Ha/J| PajioM
muHrcrapa (Christensen, 1961, p. 1106). Jenas o [/TaBHUX pasiora 3a MNPy IPUMEHY JaH-
CKOT MOZIe/Ia — YBefleH MHCTUTYLMOHATHOM pedopMoM 13 1953. rofnHe — IPOHATA31UMO Y
OTKJIOHY Off, CYICKe KOHTPOJI€, KOja je IIpeTIIa ia yrpo3y He3aBUCHOCT Tpehe rpaHe BIacTi.
Hakon npumene y CKaHIMHABMj1, MHCTUTYIMja C€ KOHCTUTYUILE IIMPOM €BPOICKUX,
a/u U gpyKaBa BaH eBPOIICKOT KOHTMHEHTA, TaYHMje o/asy 10 IIpolieca Koju ce II0JBON
HoJ, TepMuH ,ombyzncmanuje” (Milkov, 2003, str. 231). Cucrem knacuuHoi ombygemana y
OCHOBI ITOfIpa3yMeBa HE3aBJMICHO KOHTPOJIHO TETIO YMjH je 3a/laTaK Jia ITPaTy paji Le/IOKYITHe
Ip>KaBHe afMMUHUCTpaLuje, yKaxke Ha ofpeheHe HeIpaBUIHOCTH y TOM Pajy U Ha Kpajy
U3Hece IPEJJIOT Y MOIIely OTK/Ialbatbha MM MCIIpaB/bama ClydajeBa phase ynpase, Koju
Hje o6aBe3yjyhu gak u y crydajy Kana je nputyx6a ompasgana (Satyanand, 1999, pp. 3-4).

BpemenoM je nedunucame HalMOHaTHMX MHCTUTYLMja 3a /by/cKa pasa (National
human rights institutions), op crpaHe YjeayibeHNX Halyja, IPOLUINPUIIO TYMaderhe OMOY/-
CMaHOBUX HaJyIeXXHOCTH. Ha 0CHOBY HedMHMIIMje HAIIVIOHA/THIX MHCTUTYIIMja 3 JbYACKa
IpaBa Kao ,,Te/la Koje YCIIOoCTaB/ba BIajja TpeMa YCTaBY WM 3aKOHY MU Ypenou u duje cy
¢dyHK1Uje ToceOHO A13ajHMpPaHe Y CMICTY IIPOMOLIMje 11 3aIlTHTe /byACKuX mpasa’ (Reif,
2004, p. 82), Hyje 6O TEIIKO 3aMUCTIUT IPUIOfABASE JbYACKX IIPaBa IPABHO BUCOKOK-
Ba/M(VKOBAHO] V1 He3aBJMCHO] MHCTUTYLM)U KOja je Y 4eCTOj MHTepaKLuju ca rpabannma.
360r Tora Cce, 3a Pa3NMKy O KapaKTepyCTHUKa KJIACHYHOT OMOYICMaHa Koju ce Hitje 6aB1o
IMTaBkVMa JbYICKMX IPaBa, Caflallliby OMOYICMaH OCTBapyje Kao ,IHCTUTYIMja 3aIlTUTe
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JbYACKUX IIPaBa M jeAMHCTBEHN) MeXaH13aM JleMOKpaTcKe KOHTpojIe Hajl yripaBoM™ (Nastic,
2019, str. 490). OcuM KBanMMTETHMje KOHTPO/e ypaBe EBpoIIcKe yHMje U 3arTHTe /HyACKIX
IpaBa, OCHUBambe oMOyIcMaHa EBpolicke yHMje MMaJIo je JOAaTHY YIOTy MpUOIbKaBamba
yAa/beHUX MHCTUTYLMja rpabannma, moeharma TpaHCIIAPEHTHOCTY JOHOLIE A OJTyKa I
LIeJIOKYITHOT JIETUTYMUTETA CYCTeMa. Y TOM CMMCITY, OMOYCMaH IIOMa)ke MHCTUTYIIMjaMa
EBporicke yHuje 1a 1o6ujy noBpaTHe MHpOpPMAaIUje O TPEHY THOM KBATUTETY aIMUHICTpPA-
I[uje 1 KallallXTeTHMa 3a 1beHO fa/be Hobospuame (Pino, 2011, p. 433).

ITpaBHa nocTaBka oMbyacmana EBporicke yuuje yrephena je Yrosopom o ¢pyHk-
uyoHncamwy EBporicke ynuje u jenum unanom Iloserbe o TemerbHum npasuma EBporcke
yHuje. Ha ocHOBY nmpeuninhene Bepsuje yroBOpHOT JOKYMeHTa, OMOYACMaH ce CIOMU:E
y TpM 4iIaHa YroBopa, Tj. y wiany 20, 24, 228°. Ynan 228, ctas 1 perynuiie oMOycCMaHOBY
JYPUCOMKINjY HaJl IIPABOM I IIOjallllbaBa U3y3€TKe Off KOHTpose. EBpOIICKY mapaaMeHT
MMeHyje oMOyZICMaHa Koji 3a BpeMe Tpajarma CBOT MaHJaTa IpUMa IpUTYX6e off CTpaHe
rpabaHa, Apyrux ¢puUaMYKMX MM IPaBHUX NIA KOja TPEHYTHO 60paBe y HEKOj Off Ap-
KaBa 4iaHuia EBporicke yHuje. 3anountbe UCTPary U Ha Kpajy pearyje yKOIMKO y TOKY
UCTpare IPUMETH HEITPABU/IHO MOCTYIAMe aIMMHUCTPaMje M MHCTUTYLUja EBporcke
yHuje, n3yses Cyna npaszie EBpornicke ynuje (Ministarstvo za evropske integracije [MEI];
Republic¢ki sekretarijat za zakonodavstvo [RSZ], 2019, str. 146). V3yserHo, om6yacman
MO)Ke pearoBaTy Ha MPUTY>KOY U 3aII0YeTV UCTPATy HaJ, pajoM CyICKOT OpTaHa, ajn
caMo y agMuHyCTpaTuBHMM mutamyMa (Gordanié, 2019, str. 22). Tume je jacHo na, 6e3
IUpEeKTHe Cyficke KOHTposie, oMbyAcMaH EBporicke yHUje puIazia HOPOAMIMN JAHCKOT
moperna. [TorpebHo je nctahu ga ombyncman EBpoIicke yHMje MOXKe [ieloBaTH caMo Kafia
ce mpuTy>x0a IoBe3aHa ca HeKOM HemnpasuIHouhy ofHocy Ha cayx6e EBpornicke yHuje,
a7y He U Kajja Cy y MUTamby MPUTY>KOe MPOTUB HAIVOHATHUX MY HYDKVX HUBOA BIACTH
mpxaBa wiaHnna. OMOyICcMaHOB MaH/AT Tpaje TeT rofguHa’, Komko 1 MaHaT EBpornckor
IIap/IaMeHTa, ¥ Ha Kpajy CBaKe TOfMHe MY IOFHOCH TOAMIILY M3BelTaj. Tpehu cras ncror
4IaHa ypebyje He3aBIMCHOCT MHCTUTYIMje ¥ HECTIOjUBOCT (PyHKIMje. Y IbeMy ce HaBOJM
Ia oMOyfcMaH cBOjy GyHKIujy Hehe BpIINTH IO, yTUILIAjeM [PYTUX HOMTUTHYKUX Cybje-
kara 1 fa ce Hehe 6aBuTy fogarHOM mpodecujom mnn genarnoirhy y rpajamy mocrojehe.
JomatHo je oM6yncMaHOBa CaMOCTATHOCT ojayaHa2000. ropMHe, Kaja je mberos Oyyer
II0CTA0 U3J[BOjeH cerMeHT u3 6yiiera EBponckor mapramenra (Davinié, 2013a, str. 190).

IToema o TeMe/bHMM TIpaBuMa EBporicke yHUje cioMyibe oMOycMaHa YiaHoM 43
y IIaBM IleT o npaBuMa rpahana. Vmak, 3a Hac cy 3Ha4ajHMj¥ WIAHOBM Ha KOje ce IToMe-
HYTH 4IaH OC/Iamba, a TO Cy: wiaH 41 — ITpaBo Ha go6py ynpasy u 42 — IIpaBo npucryima
rpabhana gokymentuma. OBa /iBa WiaHa MPONINPYjy HaJIEKHOCTY OMOy/ICMaHa, jep Ha
jemHoj cTpaHM oxpehyjy mo6py ynpaBy EBporcke yHmje xao npaBo meHux rpabana, ok
Ha 7pyroj oMoryhyjy GusMyYKyM 1 NpaBHUM JIMIVIMA CIOOOAH IPUCTYII JOKYMEHTIMA
nHcturyuuja Esporncke yumje. Jy>xHocT ombyncmana EBporicke yHuMje perynucase cy
Craryrom 13 2008. ropuse, feTasbHMje paspabyjyhu nporenypanta mirama: HauMH Ipyja-
Be IpUTY>XOe, OCTYIIAK UCTPare M POKOBe 3a nojepyHe nocrymke. Konauno, Esporckn

3 Oyp Tpu 4iaHa, jeqUHO Ce MOC/Iehe HaBeneHn wiaH (228) HenocpenHo 6aBy MHCTUTYIINjOM
p ) p yunj

oMmOyacMaHa.
*  VI3yseB yKOMMKO ra, Ha 3axTeB EBporckor mapramenta, Cyj IpaBfe He paspelin 360r Texe

HIOBPefie AY>KHOCTYU WM y CUTYAIMj/ Kafja BUILE He UCITyibaBa 3aXTeBaHe YCIoBe 3a QYHKIY.
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Iap/IaMeHT je — YIPKOC TEIIKUM IPEeropopmuma ca EBpOICKOM KOMICHjOM — OTBPAUO
IOHOIIEeHe HOBOT cTaTyTa 23. jyHa 2021. roguHe, ca BehuM opnamhemnma u npenus-
Huje geduuucanuM npaswmMa (European Parliament, 2021). HoBu craryT ykasyje ga
je EBporicky mapiaMeHT 3HaYajHO 0javao CBOj ION0XKaj Y OTHOCY Ha Ipyre MHCTUTYIje
U Ia y TOM CMUCITY TocMaTtpa oM6yzicMaHa EBpolicke yHMje Kao M3pasuTo BaXKHO TEJO y
[oI7Iefy KOHTpose agMuHucTpanuje. Ilpsu ombyncman EBporicke yunje 610 je Ounan
Jako6 CopmepmaH (Jacob Séderman), y nBa mangata ox 1995. no 2003. roguse. IIpennoxmo
je ycajame Espoiickol kogexca go6poi agmunuciiipaimiuerol tionawarea 2001. roguse, Ha
VHNIVjaTUBY eBPOIICKOT IapiaMeHTapua Poja [lepuja (Roy Perry). baBuo ce yreMe/bemeM
HOBE MHCTUTYLIMje Ha Ha/JHAIIMOHATHOM HUBOY, pelllaBalkbeM INTarba JIOIIEe YIIpaBe
IIOCTAaBMO OCHOB 3a OHO 1ITO he KacHMje oCTaTy IJIaBHU IPUHIINII €BPOIICKe afMIHU-
crpanyje. Iberos nacnennk 6mo je Hukudopoc Iujamannypoc (Nikiforos Diamandouros)
0x 2003. 5o 2013. roguHe, a TpeHYTHO QYHKIN]Y Y APYTOM MaHZATY BpLuy OMOyACMaHKa
Emunu O’Pajnu (Emily O’ Reilly).

HETPAHCITAPEHTAH YIOBOP EBPOIICKE KOMUCH]JE:
KOMEPLIMJAJTHU HACITPAM JABHOI MUHTEPECA

JMako oMOyficMaH Hitje MHCTUTYLMOHAIHO NpefBuleH 3a pelnaBarbe MUTamka AeMO-
Kparckor feduira mim nocrojehier MHCTUTYIMOHAHOT apAaH)KMaHa, Telo MOXKe 04y-
BaTy IEMOKPATCKI Kallal[UTeT MHCTUTYIMja EBpoIicke yHUje U fa/be OCIIeINT IIXOB
MHCTUTYLMOHAIHY Pa3Boj, ILITO [IOCPEACTBOM capajbe ca rpabannma u opranusanujama
LMBIJIHOT IPYIITBA Y pellaBatby CIOPOBA, CABETOLABHUM MHCTUTYLMOHATHAM JIEKOBIMA
U MO HOLIIeheM U3BelnTaja EBpOICKOM Iap/IaMeHTy, LITO IIOAV3abeM BUA/BUBOCTH I
CaMOCTa/IHNM yCMepaBabeM MaXKibe jaBHOCTI Ha ofpebene mpomycTe agMuHICTpanuje.
Jemau o 3aHMM/BMBUX IpUMepa 6110 je CTydaj HeAOBO/BHO TPAHCIAPEHTHOT I06Vpatba
(Gordani¢, 2019, str. 27). Taga je oMOyAcMaH KOHCTaTOBAO fia HUje HOBO/BHO 00jaBUTU
pacropern cacTaHaka mpefcenHnKa EBporickor caBeTa ca perncTpoBanum no6uctuma, seh
U eBupieHTHpaTH 11To Behn 6poj nHdopMarija Moy T OCHOBHMX [TOfaTaKa O JJe/IATHOCTIIMA
706MCTa, CATHULIM CACTaHAKa U MOTEHIMja/ITHUM TeMaMa 3a pasroBop. VIHcucTrparme Ha
[PaBUIHOM U OTBOPEHOM Pajly LieIOKYIIHE affMVHICTPAl/je BpEMEHOM je OMOyICMaHy
JIOHETIO eINTET ,,lraMmroHa TpancnapertHocTr” (Davinié, 2013b; Michel, 2018). Jour je
LB Off ,lIaMmnoHa’, Jako6 Copepman, kputukyjyhu Caser EBporncke yHnje, ykasao Ha
3HAYaj TPAHCIIAPEHTHOCTH 32 IIPOL{eC OHOIIE A OfUTyKa.

»33 MEHe TPaHCIIAPEHTHOCT YK/byuyje TpM eleMeHTa: IIpoliecy Kpo3 Koje jaBHMI
OpraHu JOHOCe ofIyKe Tpeba fa 6yy pasyMm/buBM U OTBOPEHN; CaMe OAIyKe Tpeba fia
Oyny oOpas/io>keHe; KOMKO rof je To Moryhe, nHpopManje Ha KojuMa ce 3aCHUBAjy
optyke Tpeba ja 6yay socTymnHe jaBHOCTIL ... ] Virao 6ux gasbe U pekao fja je TpaHcIa-
PEHTHOCT CYLITUHCKY fieo feMokpatyje. OUnIiefHo je ja pacrpaBy U yCBajarbe 3aKOHA
Tpeba BoxuTH jaBHO. He 3HaM 3a 3aKOHOZIaBCTBO TeJIO KOje TBPAM /ia je HeMOKPATCKO 1
KOje JJOHOCH 3aKOHe 13a 3aTBOpeHMX Bpara — ocuM Casera EBporicke yunje“ (S6derman,
2001, pp. 1-2).
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KacHyje je meros HacnegHuk Huxudopoc [Jujamannypoc y CIM4HOM MaHMPY IIO-
TBPJYO pe4l CBOT IPETXOJHMKA.

,»Kao 111to cam pekao Ha IIOYETKy CBOjUX IPUMeROMU, TPAHCIIAPEHTHOCT HUje camMa
cebu cBpxa. To je mpe cpefcTBO 3a MOCTM3aMbe U/ba. A Kpaj He MOXXe OUTH [{PYTY HEero ja
[IOIpMHece IpoRy6/bUBatby BlajjaBIHe 3aKOHA 11 jayary fleMokparuje y EY; y Tom mpo-
Liecy HajlaMo ce TIOHOBHOM CTHIIamby IoBeperba rpabana” (Diamandouros, 2012, pp. 7-8).

JenHOCTaBHa IpedopMyIIalja peueHor je Ia 1132 3aTBOPEHNX BpaTa HeMa U He MOXe
OuTH feMOKparuje, Kao ¥ Ia je TPAHCIIAPEHTHOCT CPefCTBO Y eHoj cryxon. Mmak 3a
pasnuky of mpehammser CogepMaHOBOT HaramaBama sarBopenoctyt Casera EBporcke
yHUje, MU ce 6aBMMO INUTambeM Kafla jOLI jefiHa 3HaYajHa MHCTUTYLUja ¥ Bufy EBporncke
KOMIICHje 3aKaXke y UCITybaBalkhy HOPMU OTBOPEHE afMUHKCTpanuje. VcTpakuBadkn
nenrap ,OncepBatopuja 3a kopnopatusny Espony” (Corporate Europe Observatory)
VIV OpraHy3alja UBIJIHOT JPYyLITBa Kako je gepunnire ombyncman (O'Reilly, 2021),
KOja pajiu Ha o0eofamyBamky MoBmaheHoTr yTuaja T0061CTa IPU JOHOLIEHY TOINTH-
Ka (policy) y EBpornckoj yuuju, mogHena My je iee nputyx6e. PopmanHo ce pagym o aBe
OfiBOjeHe IIpefiCTaBKe VICTPaXKMBAUKOT LIEHTPA, A/l UX je OMOY/ICMAH IIPY 3aII0YNbAY
UCTpare 1 TOHOIIEHY OfIyKa TPETUPao Kao MmoBesaHe ciay4dajese (joint cases). [Ipsu
pasJIor 3a BUXOBO 00jeubaBatbe y UCTPA3U jecTe TeXHUYKe IPUPOJe, U3PAXKEH Y TOMe
mITO je VIcTpakmBaduKy IieHTap IOByKao oba 3axTeBa ycMepeHa Ka EBporickoj komucujn
8. janyapa 2021. 1 ynyTio fBe nNpuTyx6e oMOyACcMaHy UCTOT faHa, TadHuje 11. janyapa
2021. ropuHe. JIpyTy 1 3Ha4ajHNjU Pas3/Ior TMYE Ce IPUPOJie IPENAMETA, jep ce MOJIHeTe
HIpUTY>KOe OfHOCe Ha jaBHY NPUCTYI MH(OpMaIjaMa IOBOIOM KYIIOBIHE BaKI[HA Off
cTpaHe EBporicke komucuje 1 3aTo mro ¢y yryheHe of crpane ucror cybjexra. CXOZHO
TOMe, OMOY/icMaH je 22. janyapa 2021. rofuHe IOKPeHYyO MCTpary I0BOIOM 06a cIydaja.
I[TpBa nmpuTy>x6a ce OHOCUIIA Ha IIPUCTYII YTOBOPMMaA ca (papMaliey TCKUM KOMITaHUjaMa
0 IOroBOpeHOj HabaBIM BakI[Ha EBpoIicke koMucuje, IOK ce apyra IpUTyx0a ofHOCHIa
Ha TIPUCTYI mpartehuM JOKyMeHTUMA ¥ TOKY IIPEroBOpa, MOMYT Oe/elK ca cacTaHaKa
WIU M3BelITaja 0 buxoBoM Hanpetky (Hickey, 2021a, p. 1).

IIpe mojaBe KOpoHaBUpPYCa, 3APaBCTBEHA CcTpareruja EBporicke yHuje nmogpasyme-
BaJIa je jayarbe KallallXTeTa HallMOHATHMX 3APAaBCTBEHMX CEKTOPA I, Y KPajibeM CIy4ajy,
OCH@XXIBalbe capajiibe ca IPyruM WiaHuIaMa y toj obmactu. Ca I0jaBOM ¥ LIMpemheM
KopoHaBupyca y EBponu, mHCTUTYLMje EBpOIICKe yHMje TOUNMIbY Ca pasMaTpameM IIpeysu-
Mara 00VIMHIfje YIIoTe Y 3paBCTBeHOj moymnTuip. EBporicka komucuja y jyry 2020. roguse
TpeJyIaXke CTpaTernjy 3a MpOM3BOJIbY M pacIlofieNly BaKIlMHa, KOja je — IpeMa BJIXOBOM
TyMauemny — Tpebao fa octapu Tpu umba. [IpBu je 6110 fa ce yTBPAM AETOTBOPHOCT 1
edukacHOCT BakuuHe. [Ipyru je 6110 [ja ce 3a CBaKy [pyKaBy WIAHUILY IPABOBPEMEHO OCH-
rypa oxpeben 6poj nosa. Tpehu je mogpasymesao jeguaky moryhuocT cBuma y EBporickoj
VHUjU [a IO IPUCTYIIauHOj IeHy mpuyinTe BakuyHy (European Commission, 2020a, p. 2).
Mebyrum, 3a epuxacHo ocTBapeme Lpyror 1 Tpeher uyba, Koju Cy ce TULaI AUCTPU-
Oyunje u jefHAKOT IPKUCTYIIA BaKITHAMa, IPETXORHO je 611710 HOTPeOHO YCIIOCTABUTH
caracHocT Mel)y WraHMIIaMa 0 BUX0BO]j KYHOBMHIL. 3a TaKo HelTo je EBporicka komucuja
IPOHAIIIIA Pelllerbe y WIAHy 4, ctas 5, Tauka (6) Ypenbe ,2020/521” 0 akTUBMpPatby XUTHE
nomohy nosopoMm n3bujama mangemuje COVID-19. Y craBy 1et ce HaBofe CBU OOMUIIN
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xuTHe nomMoh, ok je y Tauku (6) nckazana moryhnoct fa EBporicka komucuja Bpum
HabaBKy y MIMe WIAHNIIA, Ha OCHOBY IPETXOLHOT foroBopa ca muma. C 0631poM Ha 1mo-
TEHIIMja/THU YTPOIIAK Pecypca, BpeMeHa U BeNMKM Opoj MpaBHMX 1 APYTUX HOTelIKoha
IpU KOHTAKTUPamwy CBakKe Ip>KaBe WIAHMIlE [OjeAMHAYHO O IOTEHIIMjaTHOj HabaBIy,
EBporncka koMmucuja je monypauma MoryhHocT fia oHa 6yzie objenumyjyhn npencraBHuK
YIaHMIa Ha nperosopuma (Bartolazzi & Sciacchitano, 2021, p. 3). Taksa cTpateruja ce
OCIamajia Ha yroBope O IpaBy Ipede KynosuHe v ckpaheno ATTA yrosope (Advance
Purchase Agreements) EBporicke Komucuje ca hapMaliey TCKMM KOMIIaHMjaMa. YTOBOPH O
IpaBy Ipede KYIOBMHE [OfjpasyMeBajy HabaBKy ofipeheHe KommumHe BaKIMHA YHATIPES,
uyMe 6u EBporicka yHmja aBaHCHO puHaHCHpaIa 1eo MHULIMjaTHUX TPOIIKOBa IIpon3Boba-
4a, JOoK 61 3aysBpar fobmia mosehan o6um u 6p3uHy npousBopme BakunHa (European
Commission, 2020b, p. 2).

ITpe Hero mTo ce 06paTHo OMOYAICMaHY, VICTpaXKMBauKM IIeHTap je YITyTHO JBa 3aXTeBa
EBpornickoj komucuju. IIpsu sa npuctyn AITA yroBopuma u Jpyru 3a CBe U3BEIUTaje U
npernicke n3Mehy YpasHor ogbopa 3a HabaBky BakuuHa (Vaccines Procurement Steering
Committee) u 3ajemHu4IKOr TMMa 3a mperosope (Joint Negotiation Team) ca IpefCTaBHU-
uMa apmaneyTckux Kommanuja 15. cenrem6pa 2020. rogue.

Y npeoM saxreBy ,GESTDEM 2020/5437”, EBponcka KoMIucHuja je 2. okTobpa ucre
TOfIMHE OJIOKI/IA OfToBOp VcTpakuBaykoM IIEHTPY, Koju je 6uo npensuheH pokoM off
15 HapepnHUX papHux faHa. Kpajem Mecena, Taunuje 30. okTo6pa, EBporncka komMucuja
je mpuMeTHIa Ja je peMeT 3aXTeBa 3a IIPBM C/Iy4aj y TOM TPEHYTKY OMO caMo jejaH
notmucal AITA yrosop ca ¢apmatieyTckoM KOMIaHUjoM ,,AcTpa 3enexa” (Astra Zeneca).
Y MCTaKHYTOM 3aXTeBY IpefiCTaBHUK ,,OmcepBaTopuje 3a KoprnoparusHy Epory” Omisujep
Xynmeman (Olivier Hoedeman) ucraxao je fja cy HopMe TPaHCIIAPEHTHOCTH IIpey3eTe yro-
BopoM 13 JIncaboHa, la OHe 3aXTeBajy off MHCTUTYIMja EBporcke yHIje pnbmimkaBame
rpabaHMMa OTBOpEHNM pajsioM U fia je, CXOTHO Kopuinhemwy jaBHOT HOBIIA ITpU HabaBIIM
BaKINHA, 06jaB/bUBame yToBOpa y MHTepecy jaBHOCTH. [Toce6HO je MCTaKHyTa OIMACHOCT
Of} CaKpMBaba fieTasba YToBOpa 360T yrpoxkaBarba II0Beperba ,eBPOIICKOr rpahancTsa” He
camo y uHcTUTyLMje EBporicke yHuje, Beh n y mporec BakipHanuje (European Commission,
2020c, p. 2). EBporicka komucuja Hijje IPUXBAaTHIA IIPBU 3aXTEB /1a YTOBOP Y4YMHU jaBHO
IOCTYIIHUM, Harnamasajyhu ga 6u TakaB MOCTYHaK yrpoO3NO KOMePIMjalTHU MHTepeC
(apMarieyTcke KOMITaHuje, Kao 1 fja VICTpaXMBauKy IleHTap He TOCeNyje afeKBaTHy ap-
TyMeHTalujy y IpWIoT IIpeBafaBajyher jaBHor nHTepeca. IIpemMa HeraTMBHOM OAITOBOPY
EBporcke komiucuje, obenofamuBame yropopa 61 oMoryhiuio KoHKypeHTUMa ,AcTpa
3eHeke” - ca KojuMa je y To BpeMe EBpoIicka komucuja perobapasa o HabaBLy BaKIjy-
Ha - fja [o6ujy nundopmarmje KojuMa 61 ocTBapuIM MpegHocT Ha TpxkuuIty (European
Commission, 2020c, p. 4). [Ipyrum peunma, KOpUCTH Of 0bjaB/pyBama yroBopa 3a jaBHI
MHTepec He O IpeKanae MOTeHIMjaIHy MTeTy Koja 611 ce 06jaB/buBameM MOITIA Ha-
YMHITHU KOMEPIVjaTHOM MHTepecy KoMITaHMje 13 yria EBporcke komucnje. ITotmopa 3a
IeH TaKaB CcTaB IpoHabeHa je y Ypen6u ,,1049/2001” o jaBHOM IPUCTYITY JOKYMEHTIMa
Epponckor napnamenra, Casera u Komucuje, kojom ce Ha3HadaBa jja he mHcTHTYIMj@
EBporicke yHuje ogb6utu a ofo6pe mpuCTyI TOKyMEeHTUMa KOju 61 yrpo3uIn 3alITUTy:
1) KOMepuMjaTHOT MHTepeca MPaBHOT My GUSMYKOT NMNIA, 2) CYACKMX IOCTYIaKa 1 3)
UCTpara VIN MHCIEKINja, ajli ca M3Y3eTKOM Of0Mjama y C/ydajy IpeBnafaBajyher japHor
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nnrepeca (European Council; European Parliament, 2001, p. 3). rmaBHK apryMeHT 06e
cTpaHe y cropy 610 je edexar daxropa (He)ipesnagasajyhel jasHoi unitiepeca y oGHOCY
Ha KOMepLija/lHy MHTepeC KOMIIaHuje ,,AcTpa 3eHeka”.

JenHOCTaBaH OITOBOP 3 Ipyradije TyMadekhe jABHOT HTEPECa jecTe IMUTatbe TEOPUjCKe
¢dbopmynanyje n feduHmCcama KOHIeNTa IpeBnagaBajyher jaBHor nntepeca y EBpornckoj
yuuju. [Ipema Copaydy (Sorauf), nocToju met Tymaderma jaBHOT nHTepeca. [IpBu 06muk
U3paXKeH je Kpo3 3ajeHITYKY MHTepec BehiHe yHyTap 3ajeguuie. [Ipyru ce moncrosehyje
ca TPYIHIM MHTEPECOM, T1a ¥ TOj CUT YLV} MOYKe IIOCTOjaTH 1 KOHKYPEHTCKI CYKOO MH-
Tepeca. TuM Ipe TOBOPUMO O MOCEOHMM, TPYIIHIM MHTepecrMa IIpeMa KojuMa 61 nHTepec
panHuKa 6mo noseharme colujanHor 6arocrama 1 Mo6OJbllIatbe IPOU3BOIHNIX YCIOBA.
Tpehu je BpcTa MOpanHOT NMIIEpaTNBa, Tj. IpeACTaB/ba ONIITenpuxpaheHe BpeJHOCTI Y
IpywTBy. YeTBpTUM Ce HUBEVIIY Pas3mIUTH peleBaHTHY IHTEPECH, /I 3aBUCH Of TOTa
Ta IV TyMad jaBHU MHTEpecC MPOHAIa3y y pe3ynTary 6amaHcuparma WM y CaMOM Iporiecy
OamaHcKupama. Y IeToM, KOjU je CKYII OffBOjeHNX HOjefMHAYHIX MHTEPEeCa APYLITBEHNX
TpyIa U IOjeANHAla, jABHU MHTEPEC je TOMMKO (pparMeHTUPAH Aa Ce He MOXKe IIOTUTUIKI
aprukynucaru (Wyatt, 2020, p. 689). Ykparko, Bajat (Wyatt) cMarpa fia je jaBHu MHTEpec
y EBporickoj yH1ju Haj60os/be U3paskeH KPO3 YeTBPTYU KOHIIENT OalaHCUparba PasINIUTUX
penesanTHMX uHTepeca. Ha pyroj crpann, Cyp npasne EBporicke yHuje je MpomycTuo ga
HedyHNIIIe IITA je KOHCTUTYTUBHM eJIeMEHT TaKBOT jaBHOT uHTepeca (Wyatt, 2020, p. 692).
Ocraje yonuireHo, I1a 1 HejacHO Ha 4eMy ce 6asupa jaBHY nHTepec EBpoIicke yHIje 1 y KOjuM
cuTyaIyjaMa MoXKe IIPEB/IA/IaTy OIIITe HaJl II0jeAVHAYHIIM VM TOCeOHNM MHTepecnMa
Kao IIITO je IPMKA3aHO y JATUM IIpuMepuMa. V3 Tor passora je ofpehuBame npucyrHoctn
npeB/afiaBajyher jaBHOT MHTepeca 0/1aKO IPEIYIITeHO eBPOIICKO] aIMUHUCTPALIVjIL.

HeratusH1 oroBop NOBOJOM IIPBOT 3aXTeBa HUje HaTepao ,,OncepBaTopujy 3a Kop-
noparusHy EBpony” na ogmax nmogHece nputysx0y ombyncmany. OncepsaTtopuja je Beh 12.
HOBeMOpa IIpUIOKIIa IOHOBHM 3axTeB (confirmatory application) EBpornckoj komucuju,
KOjU ce MOXKe IIpeflaTi y POKy Off 15 paHuX JaHa aKo je IpBOOUTHM 3aXTeB Ne/IIMUYHO
wiu noriryHo onbujen (European Council; European Parliament, 2001, p. 3). CraBom Tpn
MCTOT WIaHAa AepUHNCAHO je 1a Kazia EBporicka KOMICHja IpUMI IOHOBHM 3aXTeB Ma POK
ofi 15 paiHUX JaHa fla OATOBOPYU Ha FbeTa VI fla IIPOAY>KU OfITOBOP 3a MCTU 6POj pagHMUX
IaHa y CIy4ajy Aa ce paiu o 00MMHMjoj ToKyMeHTapHOj rpabu. Hamepa VcTpaskusaukor
neHTpa 6una je ma EBporncka koMucuja peBupmpa cBojy oaayKy u omoryhu na ce, ako
Beh He MOXke y IIe1oCTH, CTOOOTHO MPUCTYNY BehMHN flelloBa yTOBOPHOT JOKYMEHTa,
IOk 611 MHpOpMaIje oceT/bMBE IT0 KOMEPITVjalTHU MHTEePeC MOT/Ie OCTaT! CaKpyMBeHe
yHyTap Texcta (Hoedeman, 2020). EBporicka komucnja je 360r HeocTaTka BpeMeHa 3a
PeBU3Mjy LIeTOKYITHOT 3axTeBa 3. ferjeMbpa 2020. TofiHe IPOAY>KIIA POK 32 OATOBOP [10
4. janyapa 2021. ronure (Hoedeman, 2020). 3atum je 8. jaHyapa ogroBopuaa Kako Huje
YCIIOCTaB/beHa CaIZIaCHOCT OKO 3aXTeBa KOjH je M3HeO NpeCTaBHUK OpPraHu3alyje, yjefHo
nsb6eraajyhu ja HaBeJle MOTEHIVjaTHM POK 32 KOHAYaH OfITOBOP M/IV HAPEHO OOaBellTere.
VcnprupuBameM CBUX HOCTYIIHVX 3aXTeBa, ,OIcepBaropuja 3a Koprnoparusuy Espomy”
6wa je npyHybeHa fja Ha Kpajy npolieca opHece IpuTy6y oMbyacMany EBporcke yHumje
360r HeoOPas3/IOKEHOT 1 HeflepUHICAHOT laTyMa peBusuje oftyke EBporcke komucuje.

Ipyru saxres ,,GESTDEM 2020/5436”3a IpucTyn KopecoHAnpajyhnuM foKyMeHTIMA,
YTTIaBHOM M3BEIITajMa M MpenucKaMa, KOHKPETHO HUje HU pa3sMaTpaH. 3a pasiuKy of
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IIPBOT 3aXTeBa y KoMe je EBponcka KoMucHja penosHaia NpegMeT 3aXTeBa, y IPYIoM je
6110 OUNTTIETHO KOHCTAHTHO Of/larame MOryhHOCTH 3a 611710 KaKBO pasMaTpame CIyJaja.
Axo EBporicka komiucuja Hije IOFaTHUM POKOBMMA IIPOAy>KaBajia OfTOBOP Ha 3aXTeB, OH/la
je mpomyTana ia Ipy>Ky OATOBOPY OLATHO ITpeyseTuM pokoByuMa. Omert je Oncepsaropuja
Ipepana IOHOBHIU 3axTeB (confirmatory application), auju je OATOBOP UCTOBETHO MIPOAY-
JKaBaH cBe 710 18. merjeMbpa, ca KOHAYHOM KOHCTaranyjoM EBporicke komucuje a ¢y ncro
Kao U y IPBOM 3aXTe€BY ,,JHTepHe KOHCY/ITanuje jour y Toky (Hoedeman, 2021a). Tako cy
cmydvajesn ,2020/5436” n ,2020/5437” moctanu y uctpasu ombyncmana Esporicke yHuje
»85/2021/MIG” u ,86/2021/MIG”.

[TOCTYITAILE OMBYICMAHA EBPOIICKE YHUJE
Y CITOJEHUM CJITYYAJEBVMA ,,85/2021/MIG” U ,,86/2021/MIG”

Ombyncmanka EBponcke yuuje EMunnu O’Pajnu je ogmax 1o oTBapamy ucTpare
22. janyapa 2021. rogune ynytuaa nucMo EBponckoj komucuju. Y memy Cy yKpaTKo
o6pasyoxeHe PeTXOHe TIPENICKe IBe CTPaHe, 3aXTeBy VICTpaXkMBauKOT 1IEHTPa, Kao
U HeTaTMBaH oAroBop EBporicke komMucuje fa focTaBy Ha YBIJ, TPaskeHa JOKYMEHTa.
OMmbyncMaHKa je TpaXIIa fia, Ha OCHOBY TIPMCYTHOT U M3PayKeHOT MHTepeca jaBHOCTH,
EBporicka KoMucuja foHece IIOHOBHY OINYKY (confirmatory decision) 3a 0o6a IOHOBHa
3axTeBa HajkacHuje 1o 11. pebpyapa 2021. rogune. O’PajnmjeBa je Ha Kpajy nmucma Takobhe
npumetnIa fa je EBporncka komncuja y MehyBpemeny o6jaBuia jefiHy peyKoBaHy Bep3ujy
YroBOpa MOTINCAHOT CIOBOM ,X~ ¥ HOXBa/luIa MOryhHOCT fja MCTO Gyzie YUUIbeHO U ca
yroBopoM koju je mpeaMer criopa (Hickey, 2021b, p. 2). EBporicka komucuja je 17. pebpyapa
2021. ogroBopuia oMOYICMaHKM fia je CBeCHa CBUX IPOM3BeIeHIX Of/Iaramba 3a IIPUCTYII
JIOKYMEHTHUMA, 1IITO je Y3POK HEeKOIMKO aKTopa.

Kaxko je Komncuja objacuna, Ha jeiHOj CTpaHU je 6110 YK/bydeH BelnKu Opoj akTepa,
IITO je, IPETIOCTaB/baMO, 3aXTEBaJIO ycaryallaBambe CTaBOBa 300T 3aIITHTe KOMepIja-
Hor nHTepeca. Ha ipyroj cTpanu je mpeimer 610 oceT/bMBe U KOMIIEKCHE TIPUPOfeE, T1a
je JOKyMeHTaluja 3aXTeBaja Buile mocseheHocT 1 moceba mpuctyi. EBporcka komu-
CMja je cMaTpaa fia je y TOM TPeHYTKY HajBehn jaBHU nHTepec 6uo mpucyTaH y 6pxoj
U jeHOCTaBHMjOj HabaBIM ¥ AUCTPUOYLMjI BaKIMHA Ap>kaBama wianniama (European
Commission, 2021a, p. 3). Komucuja je o6pasnioxnia ga je IpeTXORLHO JOCTAB/bEeHU
YroBOp ca 03HaKoM , X 6mo ca komnanujoM ,Kjyp Bak” (CureVac), anu u fa je mopep,
oBoT 06jaBiIa joIl Ba yroBopa, ca KoManujama ,,Actpa 3eneka” u ,,Canodu” (Sanofi)
(European Commission, 2021a, p. 3). 3axteB ,GESTDEM 2020/5437” je yTOMMKO IIOCTAO0
UCIyEeH, ca HasHakoM fia he y HapegHoM meprony EBporicka komucuja o6jasutu ATIA
yroeope u ca 6ynyhum yropopuum crpanama. JMmax saxres ,,GESTDEM 2020/5436”
ocTao je oy, 06pagom 360r ykasa EBporicke Komucuje fa ce pagn o mpeko 320 foKyMeHaTa
(European Commission, 2021a, p. 1) uuja he mporjena 3axteBaTi JOfaTHe KOHCYITaLlje
u mperosope ca Tpehum crpanama (European Commission, 2021a, p. 4). Vako Huje 6uo
IpeaMeT Cropa, VICTpaXMBavKM IieHTap je y MehyBpeMeHy OfiHeO joIT jeflaH 3aXTeB IO
6pojem ,, GESTDEM 2021/(0)559”, xoju jenuHo 3a pasnuky of ,GESTDEM 2020/5436 1io-
TpaXKyje 1 IIpem1cKe MpefcTaBHIKa EBporcke koMucuje y untaBoM mporecy (European
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Commission, 2021b, p. 3). Y oarosopy 15. mapra, Komucuja je sabenexxnna ga je 6poj ca
HOBOIIPMIO’KEHVIM 3aXTEBOM Cajja M3HOCHO 365 perucTpoBanux fokymenara (Hoedeman,
2021a). Om6yncmanka EMumt O’Pajnu je 12. Maja 2021. ropuHe 3aTBOpIIA iBa ITOBe3aHa
CIy4aja ca HEKO/IMKO OMTHMX IpOLieHa 3a npekup ucrpare. IIpsa je ga ce y ogrosopy
EBporicke koMyicuje MOIIO IIPUMETHUTH 3a/Iarambe 3a HopehameM TPaHCIIApeHTHOCT, LIITO je
IPUCYTHO y 00jaB/beHNM pellyKOBaHMM Bep3ayjamMa yropopa. [Ipyra je fa je pok of 15 jaHa
CyBHulIIe KpaTak 3a 06pazy npeko 300 JokyMeHaTa 3aXTeBa, IIOTOTOBO Kajia UMaMO Y BULY
IPEBACXO/IHY YCMEPEHOCT IaXKH-€ eBPOIICKE a[MMHICTPALVje Ha PelllaBaibe 3APaBCTBEHE
kpuse (O'Reilly, 2021). V3 Tor passora je oMOyAcMaHKa IPOLIEHNIA ja HeMa OIPaBAarba
3a Jla/be MPOJy>KaBatbe UCTPAre.

3AK/bYYHA PASMATPAIHA

ITpempa cy AITA yrosopm objaBbennu, o jyHa 2021. roguHe Huje 610 HUjeHOT
npareher JokyMeHTa IpenUCKY 1 M3BeIITaja ca cacTaHakKa. VICTpakMBayKy LeHTap je
3. jyHa 0C/1a0 HOBO IMcMO EBpPOIICKOj KOMMCH]I, OJHOCHO AMPEKTOPKM CIIy»KOe 3a 3ApaB/be
u curyproct xpate (DG SANTE) Caunpu lamnuu (Sandra Galina), Ha 1njy cy agpecy n
6w yryheHy cBM 3axTeBI. Y IICMY je pedeHo Ia mocie 11 Hefieba — Off MOC/IENbEr Off-
roBopa y MapTy — EBpoIicka koMimcuja Hifje ocaasa ofroBop y Besu ca 365 oKyMeHara
Koje je Ipelo3Hasa peneBaHTHUM 3a 3axTeB (Hoedeman, 2021b, p. 2). Beh 9. jyna 2021.
ropuHe EBporicka koMmycyja maspe 76 of 365 foKyMeHaTa, Kao IpBu obpabeHu geo op
ykymnHor 6poja (Hoedeman, 2021a). Ombyncmanka EBporicke yHuje Huje cMernta ga 3atBa-
pa ciy4aj ,,GESTDEM 2020/5436” jep, naxo Cy yroBopu 06jaB/beHu, UCTO Ce Hilje MOTIO
pehu 3a npatehy noxymenranyjy. lpyru npo6ieMaTiyaH acIIeKT 3aK/bydKa OMOy/iCMaHKe
O’Pajmu Ha/masy ce y lbeHOM OJIAKOM O3HadaBamy EBpoOIICke KOMUCHje Ka0 MHCTUTYLje
KOja TeXX! TpaHCIapeHTHOCTH. Komicnja je pearopasna TeK HaKOH IucMa oMOyACMaHKe,
TTOK ce ITpe TOTa MO3MBaja Ha 3alITUTy KOMePIIMjaTHOT MHTepeca 1 M3PUINTO ofbmjana
moryhHOCT fa yroBop yuuHm jaBHUM. Y cny4ajy ,GESTDEM 2020/5436” Komucuja Huje
HJ [IPOHAIIUIA TIPeJIMeT 3aXTeBa, ia 011 y OAroBopy oMOyACcMaHKM 06jaBuiIa fia ce pajiy o
npeko 320 gokyMmeHara.

OHO IITO ce MOXKe cMaTpaTtn yjem—xo IIO3UTUBHYIM U HETAaTUBHVMM aCIIEKTOM cny‘{aje—
Ba ,,85/2021/MIG” 1 ,86/2021/MIG” jecte mpaBoBpeMeH oaroBop EBporicke komucuje
yiyheH kako oMOyfICMaHKH, TAKO U VICTPaXKMBAIKOM LIEHTPY, /I TEK HAKOH [JOCTAB/bEHOT
mcMa ombyacmanke EBporickoj komucuju. Peakinja Komucuje ykasyje ga ykpydusame
OMOY/ICMaHCKOT Te/la Y MCTPary Huje MCK/by4nBo (OpMaTHOr KapakTepa. VicToBpemeHo,
CIy4aj IIOoKa3yje fa MHCTUTYLUje EBpolicke yHuUje 4ecTo HICY Bo/bHe fia capabyjy 6e3 mpu-
TICKQ, Te TOCPeRHUIITBO oMOyzicMaHa y BeheM 6pojy cydajeBa U3KCKYje BUIIe BpeMeHa
3a y6py mocseheHOCT CBakoM Cirydajy mojepuuadHo. 3a 6yayha ncrpaxkuBarma ocTaje
3HAYajHO MHCTUTYLMOHAHO UTambe fedUHICaba jaBHOT NHTepeca I IPUCYTHOCTU
IpekIanajyhe yaore Hajy KoMepuyjaHUM. Y CYIIPOTHOM je 3a OYeKUBATU KOHTUHYUPAHY
KO}II/ISI/ij I/IHCTI/ITyHI/Ija, IIOroTOBO Y TPE€HYLVIMA ITIOINTNYIKNX, €EKOHOMCKIX, 3TPaBCTBEHNX
1 IpyHMITBEHNX Kpu3a.
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Abstract: In this paper, we examine the collision of private and public interests within
the European Union in a case study of the mediation of the European Union Ombudsman
in resolving a dispute between the European Commission and one civil society organiza-
tion. The social justification and contribution of the research are reflected in the public
interest in purchasing and procuring vaccines for the European public, while the scientific
justification and contribution are present in deepening knowledge about the institutional
and legal shortcomings on which the public interest of the European Union rests. The
methods in use are: the analysis of the content of legal acts and other documentation of the
European Union, the historical method in processing the institutional-historical role of the
European Ombudsman institution and the new institutionalism present in the dynamic
nature of institutions.

Keywords: Ombudsman, democracy, transparency, European Union, COVID-19

INTRODUCTION

The European Union represents a complex and extensive network of institutions within
and outside which it co-operates a large number of interests. Although the dispute between
private and public interest is present on a daily basis, their collision is especially noticeable
in period of political, social and, in this case, related health crisis. During these social crises,
some institutions may (un)justifiably fail to fulfil their duties under the law, which requires
an active role of the regulator. This especially refers to those circumstances when we do not
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have a precise legal regulation and a definition of public interest. Therefore, in this paper
we examine the activities and mechanisms of the European Union Ombudsman and the
position of such an institution in mediation between the executive branch of the European
Union and civil society organizations. The aim of the paper is to present a corrective factor
formulated through the regulatory body at times when the executive refuses to provide the
public - intentionally or unintentionally - with information of public interest.

CONSTITUTION OF THE EUROPEAN UNION OMBUDSMAN

The European Union Ombudsman was established by the Maastricht Treaty in 1992
or by the Treaty on European Union, but it began its work in 1995. Although in the late
1970s there was an initiative to form an institution at the level of the supranational com-
munity, there was no political will for its introduction or necessity, given the presence of
national ombudsman offices. However, the constitution of the European Union as a new
legal entity by the Maastricht Treaty and the establishment of European Union citizenship
naturally produced such necessity. For implementation, there was now “general awareness
and political acceptance of the institution” (Erkkild, 2020, p. 146). While the new citizenship
of the European Union was firmly tied to nationality or, in other words, “there is no EU
citizenry without the citizenship of a member state” (Knezevi¢-Predi¢, 2013, p. 18), the
new supranational legal order required a supranational controller.

According to the characteristics and duties, the Ombudsman of the European Union,
unlike the older Swedish counterpart, belongs to the Danish model. There are basically two
differences between them. The first is that the Danish Ombudsman has no control over
the judiciary, unlike his Swedish counterpart. The second is that the lack of judicial control
in the Danish model is compensated by control over the work of ministers (Christensen,
1961, p. 1106). One of the main reasons for the wider application of the Danish model -
introduced by the institutional reform of 1953 - is found in the deviation from judicial
control, which threatened to jeopardize the independence of the third branch of government.
After its application in Scandinavia, the institution was constituted throughout Europe, but
also in the countries outside the European continent; more precisely, there was a process
that falls under the term “Ombudsmania” (Milkov, 2003, p. 231). The system of a classical
ombudsman implies an independent appeal body whose task is to monitor the work of the
entire state administration, point out certain irregularities in that work, and finally make a
proposal - to eliminate or correct procedures of maladministration - which is not binding
even when an appeal is justified (Satyanand, 1999, pp. 3-4).

Over time, the definition of national human rights institutions by the United Nations
has broadened the interpretation of the ombudsman’s responsibilities. Based on the defini-
tion of national human rights institutions as “a body which is established by a Government
under the constitution, or by law or decree, the functions of which are specifically designed
in terms of the promotion and protection of human rights” (Reif, 2004, p. 82), it was not
difficult to imagine adding human rights duties to a highly, legally qualified and independent
institution that frequently interacts with citizens. Therefore, unlike the characteristics of
the classic ombudsman system that did not include the issue of human rights, the current
Ombudsman is grasped as “an institution for the protection of human rights and a unique
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mechanism of democratic control over the administration” (Nasti¢, 2019, p. 490). In ad-
dition to making better control of the European Union administration and protection of
human rights, the establishment of the European Union Ombudsman had an additional
role in bringing remote institutions closer to citizens, increasing the transparency of de-
cision-making and the overall legitimacy of the system. In this regard, the Ombudsman
helps the institutions of the European Union to receive feedback on the current quality
of the administration and the capacity for its further improvement (Pino, 2011, p. 433).

The legal position of the European Union Ombudsman is determined by the Treaty on
the Functioning of the European Union and one article of the Charter of Fundamental Rights
of the European Union. Based on the consolidated version of the agreement document, the
Ombudsman is mentioned in three articles of the agreement, i.e. Articles 20, 24 and 228°.
Namely, Article 228, Paragraph 1 regulates the ombudsman’ jurisdiction over the adminis-
tration and clarifies exceptions to control. The European Parliament appoints the European
Union Ombudsman, who during his/her term of office receives complaints from citizens,
other natural or legal persons currently residing in a Member State of the European Union.
This body initiates an investigation and finally reacts if during the investigation it notices
improper conduct of the administration and institutions of the European Union, except
for the Court of Justice of the European Union (Ministry of European Integration [MEI];
Republic Secretariat for Legislation [RSZ], 2019, p. 146). Exceptionally, the Ombudsman
can respond to a complaint and initiate an investigation into the work of a judiciary, but
only in administrative matters (Gordanic, 2019, p. 22). It is thus clear that without direct
judicial control, the European Union Ombudsman belongs to the Danish model family.
In addition, it should be noted that the European Union Ombudsman can only act when a
complaint related to an irregularity concerns the services of the European Union, but not
when it comes to complaints against national or lower levels of government of the Member
States. The Ombudsman’s mandate persists for five years® or lasts as long as the mandate of
the European Parliament and at the end of each year, he/she submits an annual report to
it. Paragraph 3 of the same Article (228) regulates the independence of the institution and
the incompatibility of functions. It states that the Ombudsman will not perform his/her
function under the influence of other political entities and that he/she will not engage in
an additional profession or activity for the duration of the existing one. Additionally, the
ombudsman’s independence was strengthened in 2000 when his budget became separated
from the European Parliament’s budget (Davini¢, 2013a, p. 190).

The Charter of Fundamental Rights of the European Union mentions the Ombudsman
in Article 43, Chapter 5 on the Rights of Citizens. However, the articles on which the
mentioned article relies are more important and these are Article 41, on the right to good
governance, and Article 42, on the right of citizens to access documents. These two articles
expand the competences of the Ombudsman because, on the one hand, they determine the
good administration of the European Union as the right of its citizens while, on the other

3

Out of these three Articles, only the last one, or Article 228, deals with the institution of the
ombdsman.

* Unless, upon the request of the European Parliament, the Court of Justice dismisses him/her
because of a grave violation of duty or in a situaiton when he/she no longer fulfils the required

conditions for that function.
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hand, they enable natural and legal persons free access to documents of the European Union
institutions. The duties of the European Union Ombudsman are regulated by the 2008 Statute
of the European Ombudsman, elaborating in more detail the procedural issues: the manner
of filing a complaint, the investigation procedure, and the deadlines for individual proce-
dures. Finally, the European Parliament - despite difficult negotiations with the European
Commission - confirmed the adoption of a new statute for the Ombudsman on 23 June
2021 with greater authorizations and more precisely defined rules (European Parliament,
2021). The new Statute indicates that the European Parliament has significantly strength-
ened its position vis-a-vis other institutions and, in this regard, views the European Union
Ombudsman as an extremely important administrative control agent. The first Ombudsman
of the European Union was Finn Jacob S6derman, in two mandates, from 1995 to 2003. He
proposed the adoption of the European Code of Good Administrative Behaviour in 2001 at
the initiative of European parliamentarian Roy Perry. He dealt with the establishment of a
new institution at the supranational level, resolving the issue of bad governance and laying
the groundwork for what would later become the main principle of the European admin-
istration. His successor was Nikiforos Diamandouros from 2003 to 2013, to be followed by
Ombudswoman Emily O’Reilly who is currently serving her second mandate.

NON-TRANSPARENT AGREEMENT
OF THE EUROPEAN COMMISSION:
COMMERCIAL VERSUS PUBLIC INTEREST

Although the Ombudsman is not institutionally designed to address the democratic
deficit or existing institutional arrangements, the body can preserve the democratic ca-
pacity of EU institutions and further enhance their institutional development, through
cooperation with citizens and civil society organizations in resolving disputes, advisory
institutional remedies, and reporting to the European Parliament and by raising visibility
and independently directing public attention to certain shortcomings of the administra-
tion. One of the interesting examples was the case of insufficiently transparent lobbying
(Gordani¢, 2019, p. 27). At that time, the Ombudsman stated that it was not enough to
publish the schedule of meetings of the President of the European Council with registered
lobbyists, but also to record as much information as possible, such as basic data on lobbyist
activities, meeting schedules, and potential topics for discussion. Insisting on the proper
and open work of the entire administration over time has given the Ombudsman of the
European Union an attribute “champion of transparency” (Davini¢, 2013b; Michel, 2018).

The first of the “champions”, Jakob S6derman, criticizing the Council of the European
Union, pointed out the importance of transparency for the decision-making process.

»T0 me, transparency involves three elements: the processes through which public
bodies make decisions should be understandable and open; the decisions themselves
should be reasoned; as far as possible, the information on which the decisions are based
should be available to the public. (...) I would go further and say that transparency is
an essential part of democracy. It is obvious that the debate and adoption of laws should
be carried out in public. I know of no legislative body that claims to be democratic and
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which adopts legislation behind closed doors - except the Council of the European Union”
(S6derman, 2001, pp. 1-2).

Later, his successor Nikiforos Diamandouros confirmed the words of his predecessor
in a similar manner.

“As I said at the beginning of my remarks, transparency is not an end in itself. It is
rather a means to end. And the end cannot be other than contributing to the deepening to
the rule of law and to the strengthening of democracy in the EU, in the process hopefully
(re)gaining citizens’ trust” (Diamandouros, 2012, pp. 7-8).

A simple reformulation is that there is no and cannot be democracy behind closed
doors, as well as that transparency is a means in its service. However, unlike S6derman’s
previous emphasis on the closedness of the Council of the European Union, we are deal-
ing with the question of when another important institution in the form of the European
Commission, fails to meet the norms of open administration. The Research Centre “The
Corporate Europe Observatory” or, as defined by the Ombudsman, a civil society organ-
ization (O’Reilly, 2021) which works to disclose the privileged influence of lobbyists in
policy-making in the European Union, filed two complaints to the Ombudsman. Formally,
these are two separate complaints from the Research Centre, but the European Union
Ombudsman treated them in joint cases when initiating an investigation and making
decisions. The first reason for their unification in the investigation is technical, expressed
in the fact that the Research Centre withdrew both requests addressed to the European
Commission on 8 January 2021 and dispatched two complaints to the Ombudsman on the
same day, i.e. on 11 January 2021. The second and more important reason concerns the
nature of the case because the submitted complaints refer to public access to information
regarding the purchase of vaccines by the European Commission and on the other hand
they were sent by the same subject. Accordingly, the Ombudsman initiated both cases on
22 January 2021. The first complaint concerned access to the agreements with pharma-
ceutical companies for the agreed procurement of European Commission vaccines, while
the second one concerned access to supporting documents during negotiations, such as
meeting notes or progress reports (Hickey, 2021a, p. 1).

Prior to the emergence of the Coronavirus, the European Union’s health strategy
involved strengthening the capacity of national health sectors and ultimately, strengthening
cooperation between other member states in the field. With the emergence and spread
of the virus in Europe, the institutions of the European Union are beginning to consider
taking a broader role in health policy. That is why in June 2020, the European Commission
proposed a strategy for the production and distribution of vaccines, which - according
to their interpretation - should have achieved three goals. The first was to determine
the effectiveness and efficiency of the vaccine. The second was to provide promptly a
certain number of doses for each Member State. The third implied an equal opportunity
for everyone in the European Union to afford a vaccine at a reasonable price (European
Commission, 2020a, p. 2). In order to effectively achieve the second and third goals, these
concerned the distribution and equal access to vaccines, it was previously necessary to
establish agreement among member states on their purchase. The European Commission
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has found a solution in Article 4, Paragraph 5, Item (b.) of the Regulation “2020/521” on the
activation of emergency aid on the occasion of the outbreak of the COVID-19 pandemic.
Paragraph 5 lists all forms of emergency assistance, while Item (b.) states the possibility
for the European Commission to make procurement on behalf of member states, based
on a prior agreement with them. Given the potential expenditure of resources, time, and a
large number of legal and other difficulties in contacting each member state individually
on potential procurement, the European Commission has offered the possibility to be the
unifying representative of the member states in the negotiations (Bartolazzi & Sciacchitano,
2021, p. 3). Such a strategy relied on pre-emption agreements or abbreviated APAs (Advance
Purchase Agreements) of the European Commission with pharmaceutical companies. The
agreements on the right of pre-emption imply the purchase of a certain amount of vaccines
beforehand, which would allow the European Union to finance part of the initial costs of
producers in advance, while in return it would increase the volume and speed of vaccine
production (European Commission, 2020b, p. 2).

Before addressing the Ombudsman as a complaint body, the Research Centre filed
two requests to the European Commission. The first request was for access to APAs and
the second one for all reports and correspondence between the Vaccines Procurement
Steering Committee and the Joint Negotiation Team with representatives of pharmaceutical
companies on 15 September 2020.

In the first request “GESTDEM 2020/5437”, on 2 October of the same year, the European
Commission postponed the answer to the Research Centre, which was scheduled for the
next 15 working days. At the end of the month, on 30 October, the European Commission
noted that in the first case, the subject of the request at that time was only one APA signed
with the pharmaceutical company Astra Zeneca. In the filed request, the representative of
the “Observatory for Corporate Europe” Olivier Hoedeman pointed out that the norms of
transparency were taken over by the Treaty of Lisbon, that they require the EU institutions
to approach citizens through open work and that, according to the use of public money in
vaccines procurement, publishing agreements is in the public interest. The danger of hiding
the details of the agreement was especially emphasized due to the endangerment of trust not
only in the institutions of the European Union but also in the vaccination process (European
Commission, 2020c, p. 2). The European Commission did not accept the first request to make
the agreement publicly available, stressing that such a procedure would jeopardize the com-
mercial interest of the pharmaceutical company and that the Research Centre does not have
adequate arguments in favour of the prevailing public interest. According to the European
Commissions negative response, the disclosure of the agreement would allow Astra Zeneca’s
competitors - with whom the European Commission was negotiating the procurement of
vaccines at the time - to obtain market-leading information (European Commission, 2020c,
p- 4). From the viewpoint of the European Commission, the benefits of a publishing agree-
ment for the citizenry of the European Union would not outweigh the potential harm that
publication could produce to the company’s commercial interest. Support for such an attitude
is found in Regulation “1049/2001” on public access to European Parliament, Council, and
Commission documents, which states that the European Union institutions will refuse to
grant access to documents that would jeopardize the protection of 1) commercial interest of
alegal or natural person 2) court proceedings and 3) investigation or inspection, but with the
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exception in case of overriding public interest (European Council; European Parliament, 2001,
p- 3). The main argument of both parties in the dispute was the effect of the (non)prevailing
factor of public interest concerning the commercial interest of the company “Astra Zeneca”.

A simple answer to a different interpretation of the public interest is the question
of theoretical formulation and definition of the concept of the prevailing public interest
in the European Union. According to Sorauf, there are five interpretations of the public
interest. The first form is expressed through the common interest of the majority within
the community. The second is identified with the group interest, so in that situation, there
may be a competitive conflict of interest. Thus, we are rather speaking about special in-
terests, according to which the interest of workers would be to increase social welfare and
improve production conditions. The third is a kind of moral imperative, that s, it represents
generally accepted values in society. The fourth level out the various relevant interests, but
it depends on whether the interpreter finds the public interest in the balancing result or
in the balancing process itself. In the fifth, which is the set of all interests of various social
groups and individuals in society, the public interest is so fragmented that it cannot be
politically articulated (Wyatt, 2020, p. 689). In short, Wyatt believes that the public inter-
est in the European Union is best expressed through the fourth concept of balancing the
various relevant interests. On the other hand, the Court of Justice of the European Union
has failed to define what a constitutive element of such a public interest is (Wyatt, 2020,
p. 692). It remains general and even unclear on which foundation the public interest of
the European Union is based and in which situations the general interest can prevail over
individual or special interests as shown in the given examples. For that reason, determining
the presence of the prevailing public interest is easily left to the European administration.

The negative response to the first request did not force the “Observatory for Corporate
Europe” to immediately file a complaint to the European Union Ombudsman. As early
as 12 November, the Observatory submitted a confirmatory application to the European
Commission, which could be submitted within 15 working days if the original application
was partially or completely rejected (European Council; European Parliament, 2001, p. 3).
Paragraph 3 of the same article defines that when the European Commission receives a
repeated request, it has a period of 15 working days to respond to the repeated complaint
or to extend the response for the same number of working days in case of more exten-
sive documentary material. The intention of the Research Centre was for the European
Commission to revise its decision and allow, if not already in full, free access to most parts
of the agreement document while commercially sensitive information could remain hid-
den within the text (Hoedeman, 2020). Due to the lack of time to revise the entire request
on 3 December 2020, the European Commission extended the deadline for response to 4
January 2021 (Hoedeman, 2020). Then European Commission responded on 8 January
that no agreement had been reached on the request made by the representative of the or-
ganization while avoiding to state a potential deadline for a final response or subsequent
notification. Having exhausted all available requests, the Observatory for Corporate Europe
was eventually forced to file a complaint to the European Union Ombudsman due to an
unexplained and undefined date of revision of the European Commission’s decision.

The second request of “GESTDEM 2020/5436” for access to the corresponding doc-
uments, mainly reports and correspondence, was not specifically considered. Unlike the
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first request, in which the European Commission recognized the object of the request, in
the second one there was an evident constant delay in the possibility of any consideration
of the case. If the European Commission did not extend the response to the request with
additional deadlines, then it failed to provide a response within the additional deadlines.
Again, the Observatory submitted a confirmatory application and the response was ex-
tended until 18 December, with the final statement of the European Commission that, like
in the first case, “internal consultations are still ongoing” (Hoedeman, 2021a). Thus, cases
“2020/5436” and “2020/5437” under investigation by the European Union Ombudsman
became “85/2021 / MIG” and “86/2021 / MIG”.

CONDUCT OF THE EUROPEAN UNION
OMBUDSMAN IN COMBINED CASES “85/2021/MIG”
AND “86/2021/MIG”

Immediately after the opening of the investigation on 22 January 2021, the Ombudsman
of the European Union Emily O’Reilly sent a letter to the European Commission. It briefly
explains the previous correspondence of the two parties, the requests of the Research Centre
as well as the negative response of the European Commission to submit the requested
documents. The Ombudsman requested that - based on the present and expressed public
interest - the European Commission issue a confirmatory decision for both repeated re-
quests by 11 February 2021 at the latest. At the end of the letter, O'Reilly noted that in the
meanwhile, the European Commission had published a reduced version of the agreement
signed with “X” and praised the possibility of doing the same with the agreement that is
the subject of the dispute (Hickey, 2021b, p. 2). The European Commission replied to the
Ombudsman on 17 February 2021 that institution was aware of all delays produced in
accessing documents, which was the cause of several factors.

On one side the Commission explained, there were a large number of participants
involved, a situation which presumably required the harmonization of attitudes to protect
the commercial interest. On the other hand, the subject matter was sensitive and complex,
the documentation required more commitment and a special approach. At that time, the
European Commission considered that the greatest public interest was present in quicker
and simpler procurement and distribution of vaccines to the member states (European
Commission, 2021a, p. 3). The Commission explained that the previously submitted agree-
ment marked “X” was with the company “CureVac’, and in addition, it published two more
agreements with the companies “Astra Zeneca” and “Sanofi” (European Commission, 2021a,
p- 3). The request “GESTDEM 2020/5437” has been fulfilled, with the indication that in the
following period, the European Commission will publish APAs with the future contracting
parties. However the request “GESTDEM 2020/5436” remained under processing due to
the explanation of the European Commission that corresponding documents are over 320
units (European Commission, 2021a, p. 1), the assessment which will require additional
consultations and negotiations with third parties (European Commission, 2021a, p. 4).
Although not the subject of the dispute, the Research Centre has meanwhile submitted
another request under the number “GESTDEM 2021/(0)559”, which only differed from
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“GESTDEM 2020/5436” in the request for correspondence from representatives of the
European Commission in the whole process (European Commission, 2021b, p. 3). In its
reply of 15 March, the Commission noted that the number amounted now to 365 registered
documents with the newly attached request (Hoedeman, 2021a). Ombudsman Emily O’Reilly
closed two related cases on 12 May 2021, with several important estimates to end the investi-
gation. The first one is that in the response of the European Commission, a commitment to
increase transparency could be noticed, which is present in the reduced-published versions
of the agreement. The second one is that the deadline of 15 days is too short to process over
300 requested documents, especially when we have in mind the European administration’s
primary focus on resolving the health crisis (O'Reilly, 2021). Therefore, the Ombudsman
assessed that there was no justification for further extension of the investigation.

CONCLUSION

Although the APAs were published, until June 2021, there were no supporting docu-
ments of correspondence and reports from the meetings. On 3 June, the Research Centre
forwarded a new letter to the European Commission, i.e. Director of the Health and Food
Safety Service (DG SANTE), Sandra Galina, to whom all requests were sent. The letter stated
that after the 11th week - since the last response in March - the European Commission had
not sent any response regarding the 365 documents it recognized in the request (Hoedeman,
2021b, p. 2). As early as 9 June 2021 the European Commission sent 76 of 365 documents,
as the first processed batch of the total number (Hoedeman, 2021a). The Ombudswoman
of the European Union should not have closed the case “GESTDEM 2020/5436” because,
although the agreements were published, the same could not be said for the accompanying
documentation. Another problematic aspect of Ombudswoman O’Reilly’s conclusion lies in
her light labelling of the European Commission as an institution that strives for transparency.
The European Commission reacted only after the Ombudsman’s letter, while before that
it called for the protection of commercial interests and explicitly rejected the possibility of
making the agreement public. In the case of “GESTDEM 2020/5436”, European Commission
did not even find the object of the request, only to announce, in the Ombudsman’s answer,
that it was over 320 documents.

What can be considered both a positive and a negative aspect of cases “85/2021/
MIG” and “86/2021/MIG” is a quick response from the European Commission to both
the Ombudsman and the Research Centre, but only after a letter from the Ombudsman to
European Commission. Such a reaction indicates that the involvement of the Ombudsman
in the investigation is not exclusively of a formal nature. At the same time, it shows that
the institutions of the European Union are often unwilling to cooperate without pressure,
and the mediation of the Ombudsman in more cases requires additional time for a deeper
commitment to each case individually. For future research, the institutional question of
defining the public interest and when its presence plays an overlapping role over commer-
cial interest remains significant. Otherwise, a continuous collision of institutions is to be
expected, especially in times of political, economic, health, and social crises.
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