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3AKOHU O CERABY Y PABBVIBYIM JPYIHITBVIMA?

Caxerak: Y pafy ce ucTpaxyje Besa namel)y sakona o cehamy n cxBaTama ncro-
puje CyK06a y Onpel')eHI/IM IpyWTBUMA. AyTOP KOPUCTY aHAIUTUYIKM KOHIIENT PAFUBOT
APYILITBA KaKO OV OAPeAIO [IPeIMeT UCTPKIBAA. PambyiBa APYIITBA CY UCKYCHIa CYKOobe
Y OPOIIJIOCTH, A/l He MOTY Jia IOCTUTHY KOHCEH3YC OKO IIPUPOJE, Y3POKa M MOCIeAIa
cykoba. VicTpaxmBame ce 3aCHIBA Ha aHA/MN3M 3aKOHa 0 ceharmy y HeKONMMKO BPCTa pamy-
BuX fipyiuTaBa. PedepentHa Tauka ncrpaxknBama je X0/mIOKaycT, Koju 300r yHUBEp3aIHe
CMMOOMITIKe BPeHOCTH MTpeBas3nIas3y HallIOHa/THa CXBaTama ucropuje. Komonnjamaa
u peBonyLuoHapHa npountoct Opannycke, patosu cehama y Vcrounoj EBponu u ymo-
PelHY IpUKa3 IpyLITaBa ca UCKYCTBOM IpabaHCKOr para, 4iHe TPU Lie/IHE CTYAUja CIIy-
Yaja. AHa/M3a CTyiMja ClIy4daja JOBOJY JIO 3aK/bydKa Jla y pambMBUM JPYIITB/AMA 3aKOHU
o cehamy fenyjy kao KaTanusatop cykoba, yMecTo a 0OCTBape CBOjy IPBOONUTHY CBPXY
crabuimsanuje ApyLITBA.

Kipyune peun: sakonn o cehamy, cyko6, rpahaHcky part, 37T04MHY, UCTOPHjA.

VBOJI

3akonnu o cehamwy ce Hamase Ha mpeceKy npasa u ncropuje. Kao manndecramuja
MHTEpPBeHIIMje 3aKOHO/IaBIja y TOMeH MCTOpujcKor cehamba, bIXoBe HOpMe ,03BaHNYABAjy
TyMaderbe K/bYYHMX UCTOPUjcKMX gorahaja koje yxmuBa nmogpiuky apxase” (Belavusau &
Gliszczyniska-Grabias, 2017, str. 13-24). Teopuja pasnukyje gBe BpcTe 3akoHa o cehamwy -
jemHnu onpebheHo nucropujcko Tymademe gorabaja npornaiasajy kao 3BaHINYHY UCTOPU)Y
(Fraser, 2011, str. 29; Vuci¢, 2021, str. 846), npyru 3abparbyjy Herupare UCTOpuje yTBpheHe
3aKOHOM, UCTOPMjCKUM UCTPaXKMBabeM, HOIMTUIKIM AeK/IapalujaMa, W CYACKIM TIpe-
cymama (Vuci¢, 2021, str. 847). ITonexan npensubajy u cankuuje 3a cynpotHa TyMademna,
KOje /Iy Ol MOBMHCKOIIPABHMX 0 KPUBIYHMUX.
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Pap je HacTao y OKBUPY HayYHOMCTPa>KMBAYKOTL IpojeKTa ,Cpbuja 1 n3azosu y MehyHapogHuM
opHocuMa 2022. ropuHe”, Koju puHaHCKpa MUHICTAPCTBO NPOCBETE, HayKe U TEXHOIOIIKOT
pasBoja Penry6mmke Cp6uje, a peanusyje VIHCTUTYT 3a MehyHapOIHY IONMUTHUKY U IPUBPERY
TOoKOM 2022. rofuHe.
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3akoHn o cehamy ce y npaxcy petko npumemyjy (Bachmann et al, str. 2021), amn
ce cBe uenrhe ycBajajy,’ 1 00yxBarajy cBe MIMPY CIEKTAp TeMa U CBe TeXe MOC/IeUIIe CBOT
kpiuema (Belavusau, 2015, str. 539-540). Op gBajieceT ceiaM ip>kaBa wiaHua EBporncke
yHUje, [BafieceT jefHa Ma Y CBOM 3aKOHOJaBCTBY KPUBUYHO [Ie/I0 Hernpama ofipehennx
ucropujckux porabaja, mpe cBera Teukux 3nounHa (Fronza, 2018, str. 180). Ha 6uBmnm
jyrocmoBerckum npocropuma, Cpbuja,* Xpsarcka,” Crosennja,® Lipua Topa’ n Bocha n
XeprerosuHa,® Beh HEKOMKO TOAVHA MIMajy 3aKOHe KOji1 3a0patbyjy HOpUIIathe PasInInTIX
BPCTa 37I0YMHA Off KOjUX Ce MHOTH OffHOCe Ha rpabaHcke paToBe y 6MBIIO;j JyrocmaBuji.

VcTopujckn mocMarpaHo, 3akoHM cehama cy ce mpBo6uUTHO nojaBwm y EBporn, kao
peakiuja Ha 3mounH Xonokaycra (Belavusau, 2015, str. 541-542). [lemokpatcka EBporma
je JKejesnia Jla HaIpaBy KOJIEKTMBHY OTKJIOH Off y>kaca JIpyror ceeTckor para. HakoH 3a-
BpLIeTKa X/TaIHOT paTa 1 C/IoMa KOMYHUCTUYKIX APYIITBEHMX CHCTEMa, II0Ye/N Cy fia ce
6aBe 11 3I09MHIIMa KOMYHUCTUYKMX pexxnma (Belavusau, 2015, str. 542-543). Kaxo Bpeme
npomasy, o6yxBarajy 1 pyre TeMe — KOJIOHMjaTHe 37I09MHe,” TeHOI HaJl JepMeHnMa,
TproBuny pobmem (Rousso, 2020, str. 2), a off cKopa ce y \Ma yobudajuia ogpenda Kojom
ce 3abpamyje MOpuUIlambe, OMaNToBaKaBakbe WM YMabUBambe 3/I09/Ha IIPOTHB YOBEYHO-
CTM, PATHUX 37I09MHA WM TeHoLuza. ' Y TOM CMUCITY, Y/HH Ce ja CBaKO JPYIITBO KOje je
HPOIIIIO KPO3 MCKYCTBA CYKOOa VTN 3/I04YMHA Y CBOjOj IIPOLIIOCTY IOKYIIAaBa /ja 3aKOHCKI
perynuiue cehame Ha Te norabaje.

Pazosn 3a ycBajame 3akoHa o cehamy sexxe y morpebu jadarma fpyITBeHe CTabmII-
Hoctu. Ha mpumep, 3akoH o cehamy Moxe [ja Bemnya NCTOPUjCKe TTOJIBUTe HALIMOHATHNUX
cHara 6e36eTHOCTY y CBPXY CHa)Kerha HAIlMOHATHOT UJCHTHUTETA, /I fla Cy301ja HapaTuse
KOju OBOJIE Y IMATaIbe 3BAHNYHY MICTOPHM)Y 3/I0YMHA KOjU Cy Ce OfUTPaIN Ha TEPUTOPUjU
maTe gpxase.'! 3akonu o cehamy Hajuenrhe ce mpaBfajy moTpe6oOM cripedaBarba HOBUX
cyko0a M1y 3allTUTE XXPTaBa Koje Cy IpeTprerne 3no4nte y npountocty (Genocide Watch,
2021). Y Teopuju ce, Takobe, ncTIde HAPOUNTO BaXKHA Y/IOTa 3aKOHA 0 ceharby Ha IOAPY4jy
3amagHor bayikaHa, 0ceT/hMBOT Ha I10jaBe MOPHIIaka UCTOPHjCKIX 3/I0YMHa, C 0631pOM Ha
6/111CKa MCKYCTBa ca 3/I04MHIMA ¥ HeaJleKBaTaH IIpoliec IOMUPelba KOjI joLI yBeK Tpaje
(Smailagi¢, 2020, str. 227).

JMako npBOOMTHO 3aMMILbEHM KA0 MHCTPYMEHTH [IOMUPEHba, Y TEOPMjH Ce UCTH-
Je IIOTeHIIMjal Koju 3akoHu o cehamy y cebu Hoce kao opyha cykoba pasnuunTux Hanmo-

> Soroka & Krawatzek cy npeHTnduKOBaMM ,,IIPEKO IBE CTOTIHE Ka3HEHNX 3aKOHA, Pe30/IyLyja 1

IeKmapanuja Koje yrpasbajy ucropujckum cehamwem” y csery (2019, p. 162).
*  Criminal Code of Serbia, Sluzbeni glasnik Republike Srbije, no. 85/2005, as amended, Art. 387.
> Criminal Code of Croatia, Narodne novine, no. 125/11, as amended, Art. 325(4).
¢ Criminal Code of Slovenia, Uradni list RS, no. 55/2008, as amended, Art. 297.
7 Criminal Code of Montenegro, Sluzbeni list RCG, no. 070/03, as amended, Art. 370(2-4).
High Representative’s Decision Enacting the Law on Amendment to the Criminal Code of Bosnia
and Herzegovina, Official Gazette of Bosnia and Herzegovina, 46/21.
°  BupeTyt H1Ke pacIpaBy O 3aKOHY 0 KOJoHUjanHoM cehawby y PpaHIyckoj.
EBporicka yHuja je mopicTakma Ty CTaHAAPAU3AI)y ycBajameM OxBupHe ofmyke Casera 2008/913/
JHA op 28. HoBem6pa 2008. 0 60p6u mpoTtus oxpehennx obnmka u nspakaBama pacusma u
kceHodobmje myTeM kpuBK4HOr 1pasa, OJL 328, 6.12. 2008, str. 55-58, Buan Vucic (2021, str.
854-856) 3a Buile nHMOpManuja o Omrynn.
Bupern HiDKe 3a puMepe.
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Ha/THUX UOCHTUTETA KOjI/I ce 3aCHI/IBajy Ha CynpOTCTaB/b€HMM TyMade€ibJiMa ICTOBETHUX
ucropujckux gorabaja (Koposov, 2020, str. 110; Kahn, 2019, str. 51). Ha ocrosy Tor 3a-
[Ia)Kara, y 0BOM YWIAHKY Ce II0CTaB/ba XMII0Te3a 1a 3aKOHM 0 ceharby QYHKIMOHNIIY Kao
KaTanmn3aTop AIpyHTBEHUX cyK06a Y OKBMPY aHaJIMTUYIKOT KOHIIEIITA ,,patb/IBOT HPYIHTBa”.

METOIOJIOTUJA NCTPAJKMBAIbA

OcHOBHa XMITIOTe32 YIaHKa je fIa YMeCTO MOCTU3ama APYIITBeHe CTaOMITHOCT, 3a-
koHu o cehamy nmpony6pyjy Beh mocrojehe gpymrseHe mpoTMBpeYHOCTI OKO CXBaTatba
3ajegHIYKe McTOpuje. AKO y APYLITBY HOCTOje mogene usMeby pasmmanTux monuTHYKMX,
BEPCKUX, eTHUYKMX VIIM Ha IPYTOj OCHOBU MOCeOHO MAEHTN(PUKOBAHUX APYIITBEHUX
TpyIa OKO TyMauermba NCTOPUjCKUX CYK0Oa, 3aKOHOM 03BaHMYEHO MCTOPUjCKO TyMadere
PeTKo Mo>ke fla 6yfie 3aCHOBaHO Ha OIIITeNPUXBAT/bMBOM TyMadewy. CTora, 3aKOHM O
cehamwy MOry ;a IOCTaHy CYIPOTHOCT CBOjOj IIOYETHOj UJEj|, M YMECTO a CTabWIN3Yjy
IpYLITBO, OHJM KaTa/aM3yjy ApyuTBeHe cykobe. Taj mapamokc 3akoHa o cehamwy HacTaje
360r IpyIITBEHE PabBOCTY Ha BIXOBA /IejCTBA.

KoHllenT pamyUBOT APYLITBA CaZipKU HEKOMMKO eneMeHara. IIpBo, ncropujar Tor
mpyiTBa je ontepeheH nckycTBoM rpabaHcKor para, WM CIMYHYX TEMIKUX CyKo6a nsMe-
by pasnuunrtux gpymrsenux rpyma. JIpyro, pamnBo JPYIITBO He MOXKe 1 IIOCTUTHE KOH-
CEH3YC OKO ITpUpOfie, Y3poKa 1 nocieania cykoba. Tpehe, mpucyTaH je ocehaj yrposke-
HOCTY HaIlVIOHATHOT MIEHTUTETA PABMBOT IPYINTBA IIOCTOjatbeM APYradljux TyMademba
UCTUX MCTOPUjcKuX forabaja y gpyrum gp>xaBama. YeTBPTO, KOMIIPOMICHO Objalllbene
MCTOPMjCKUX CYK00a, 6MI0 Ha yHYTapAP)KaBHOM WK Mebynp)KaBHOM HIBOY, 3aMEeHeHO
je IpMBpEMEeHNM apaHXMaHOM Koji je oMoryhmo HacTaBak Cy>KMBOTa IIPETXOJHO Cy-
KOO/bEHMX APYIITBEHVX TPyIIa — Y BULY aMHECTH]e, IIPYMUPja VI MYPOBHOT yTOBOPA.
[TocTojame jegHOTr MM BUIIE OBUX €/IeMEHAaTa YVMHM PambUBO APYIITBO IJIOMHUM T/IOM IO
KoMe 3aKoH o ceharby Mory fa cejy ceMe Ha/pyx cykoba.

[TpenMet ucTpakuBama Cy HOpMe Koje ce Ha/ase y 3aKoHnMa o cehamy pamnBux
IpyiiTaBa. 3aKOHN 0 cehamy KOpUCTe MPaBO Kao CPEACTBO 32 OOMMKOBabe KOMEKTHBHOT
ucropujckor cehama jegHor gpymTaa. Ca cTaHOBUIITA CTOOOJe HAYYHOT UCTPAXKIBaHa,
CBaka ,,3BaHMYHA MCTOpHUja~ je APYLITBeHO Hemoxke/bHa nojaBa (Kahn, 2019, str. 45).
VcTopuyapy cy y BUIlIe HaBpaTa, y PasIMINTIIM 3eM/baMa, TIPeKo MpodeCrOHaTHIX YAPY-
KeHba, TIPOTeCTOBAIN KOJI AP’KaBHIX OpraHa IIPOTUB 3aKOHa ceharba, IIOr0TOBO OHMX KOji
KpuMMHamu3yjy oppebena ncropnjcka rymadema (Cherviatsova, 20204, str. 123; Koposov,
2020, str. 108; Stojanovi¢, 2017). [Ta 6u ce 6mike ofpenyie HOpMe Koje Cy IpeaMeT UCTpa-
KUBama, Tpeba MPUMETHUTH Ja yIora IpaBa y o0NMuKoBamwy ucropujckor cehama Huje
caMa 110 ce6y KOHTPOBEP3Ha, HUTH Ce MOpPa ITOCMaTPaTH aIllCOMyTHO HeraTtusHO. Ja 6u
YOIILITE II0CTOjajI0 IPYLITBO, HEKA BPCTa 3BAaHMYHE MCTOPUje MOPa Jja IIOCTOjH, Y KPajiboj
JMHUjK papy 06pa3oBarma HOBYX reHepaluja y uctopujckum yibenniuma (Ravitch, 2004,
str. 134-135). ITorpe6HO je MMeHOBATH 3aKOHE KOji CTBAapajy MM 0jadyaBajy JOMUHAHTAH
MCTOPUjCKI HAPaTUB HACYIIPOT OHVMM MambMHCKUM, Win 60/be pehn MapruHaaHuM Hapa-
TMBUMA, IIPY Y€MY Cy TU HapaTVBY IIOBE3aHY ca NCTOPUjCKUM CYKOOMMa, Ha IIPBOM MeCTy
paToBMMa M TEIIKMM 3/I0YMHMMA.

3akoHM o cehamwy y TUM cUTyal[1jaMa Mebajy cBOjy Oe3as/ieHy IIpUpOy YyBapa ycIo-
MmeHa. He 6aBe ce BuIle Haj60/BMIM HAYMHOM Ha KOjI Ce MCTOPHUjcKo ceharbe MoXKe caqyBaTu
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3a 6ynyhe reneparje, Beh mounmsy 1a KOHTPOJINIILY APYLITBO, TAKO LITO jaBHU IIPOCTOP
ocnobabajy 3a jemHy ApYIITBEHY IPYITY dnje ce MCTOPUjcKO ceharbe cMaTpa MOXKe/bHIM Off
CTpaHe 3aKOHOZaBIIa, JOK Ce OCTajie IPYyIITBeHe IpyIe YhyTKyjy M KOHTPOINIIY Y CBOM
ucropmjckoM cehamy (Gutman & Tirosh, 2021, str. 705; Gutman 2016; Léytomaki, 2012, str.
19). Ilocmarpano y MelyHapoHOM KOHTEKCTY, 3akoHM o cehamy JoBoze 1o ,paroBa cehama’,
TJie ce pas/MyKTa Hal[YIOHA/THA TYyMaderha UCTUX UCTOPUjCKUX orahaja TakMude y MOHOIIONY
Ha UCTVHY, Y OKBUPY CBOjUX TpaHuIa, am u Bautepuropujanto (Milksoo, 2017, str. 91-92).

3akonn o cehamwy Ha Xo70KaycT cy pehepeHTHa TauKa NCTPAXXMBatba. VIako mare of
MCTHX HeoCTaTaKa Kao ¥ CBU APy 3aKoHm o cehamy, mwuxosa differentia specifica je cua-
YKHM ITaH-eBPOIICKY KOHCEH3YC OKO IIPUPOfie, Y3POKa I IIOCTIeNIIa 3/104MHA Hall JeBpejuma.
Hacynpor XonokaycTy cToju KOJOHMjaTHA 1 peBONyLMOHapHa uctopuja Opanirycke
KOja YMHU IIPBY CTYAUjy C/Iydaja. 3aTyM Ce aHaIU3UPajy CYIPOTCTAB/bEHN HAPATUBY ¥
tpoyriy Ilocke, Ykpajune u Pycuje, ycpencpehenn Ha M3rpazmy 1 jauare Hal[IOHaTHOT
UJIEHTHUTETA U TepuTopujante nenosutocti. Ha Kpajy ncrpaxusarse obyxsara lllnanu;jy,
Wspaen, Bocny u Xepuerosuny u Pyanpy, kao fpyIuTsa uuju 3akoHu o cehamy HacToje ga
HaMeTHY jeJHOCTPAHO MCTOPI)CKO TyMadere rpahaHckor para.

PE3YJIITATU NCTPAJKUBAIbLA NI JVICKYCUJA

XO0/IOKayCT — 37I0YMH APYIITBEHOT KOHCEH3Yyca

3akoHu o cehamwy Koju ce ofHOCe Ha CTpajama JeBpeja y JIpyroM cBeTCKOM paTy
(Xonoxkayct, Shoa), cBeT/Ii Cy IpUMepH yCIle/ie MHTePBeHIIje 3aKOHONABI[A Y ICTOPYjCKO
cehame. Pasnore ToMe Tpeba TpaXXUTH y IMPOKO IIOCTUTHYTOM [IPYIITBEHOM KOHCEH3YCY
OKO 3Hadema X0JI0KaycTa He camo 3a Hemauko (Fahrner, 2020, str. 188-189) Beh n mmpe
esBporcko apyutso (Cherviatsova, 2020b, str. 8; Kaminski, 2020, str. 71;), uuja je memna
HOC/IepaTHa UCTOpHUja popMIpaHa Ha TeMe/by OfpHLiata Off XOMTOKayCTa Kao yITHMATH-
BHOT 3J1a KOje Ce MOpa I10 CBaKy LIeHY OCYANTI KaKo 611 eMOKPATCKe BPeHOCTH je[fHOT
IpYIITBA yOITIITEe MOITIe la GyHKIMoHuIy (Sierp, 2014, str. 125-127; EP, 2019, Grzebyk,
2020, str. 13; Vuci¢, 2021, str. 853-854). Takobe, ncropmjcka Hayka 1 'y camoj Hemauxoj u
mpoM EBporte, 1aKo ce pasuasiia 0 MUTaby CTelleHa ICTOPYjCKe KPYBIILe HEMadKOT
IpyIITBa 3a XOJIOKAYCT, Je/MIa je MOTIYHO MICTO Buheme NCTOPUjCKUX YNbEeHNIIA Ha
KojuMa ce 3acHMBao 0Baj 3n0unH (Koposov, 2020, str. 108).

JIaBMpUMHTH KOJIOHMja/IHE M PeBOTYLIIOHapHe
npouvtoctu OpaHirycke

Y cxmany ca HaBeeHnM, y Ppaniyckoj je sakon o cehamwy nocsehen Xomokaycry'?
npolrao 6e3 IpyIITBEHNX TP3aBULIA BpeHMX IIoMeHa. MebyTyM, OKyIIaju la ce HeKU Apy-
TH, IPYIITBEHO OCHopeHUji CYKOOY 3aKOHOM IIPOTyMade HAUIIIIN Cy Ha IPYTauyjy IpujeM.
Onpebhenn HapoHM MocIaHNIN Y HPaHIYCKOM MTAPaMEHTY CY HEYCIEIIHO TIpefiIarain

2 Loin® 90-615 du 13 juillet 1990 tendant a réprimer tout acte raciste, antisémite ou xénophobe,

JORFNo. 0162 of 14 July 1990, p. 8333.
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yCBajame 3aKOHA KOj/M 011 Ce 37I04MHN PenyO/INKaHCKe apMuje Hafl )KITe/bIMa TOKPajiHe
Banpeja TokoM ppaHIIyCKMX PeBOTYLMOHAPHIX PaTOBa IPOITIacyn 3a renory (Rousso,
2017, str. 1). IIpemmaraun cy cMaTpaiu ga ce 0 OBUM TaMHMM Mp/baMa Hal[MOHATHe MCTO-
puje He cMe hyTaTu. MehyTum, unnu ce fia je onbujame ycBajama OBMX 3aKOHA U3Pa3 IIN-
POKO IIOCTUTHYTOT KOHCeH3yca y (ppaHIlyCKOM PYIITBY fia CY 37104NHM y Banpeju 6w,
MaKO HeCYMIbMBO TparuyHa eNnn3ofa, IPUXBAT/bYBYU HycIIpousBoan rpahanckor pata
(Bell, 2019; Joes, 2007; Jones, 2006). VicTopudapyu xoju Gpopcupajy mpudy o FeHOLUUAY y
Banpeju (Seicher, 1986), Hanase ce Ha MapIHM jaBHe fAebaTe 1 IUXOB APYIITBEHN yTHUIAj
je orpaHMYeH Ha II0je[iHe EKCTPEMHE JIeCHMYApCKe OpraHusaluje.

Crambe y oreny GppaHIlyCKMX KOJIOHMjaTHUX 37I0YMHA je HEIITO ipyradlje, yIpa-
BO 300T Ja/IeKO MambeT CTeIeHa CarIaCHOCTHU Y IPYIITBY OKO HJXOBE IPUPOJiE, Y3POKa
u nocnepnua (Adjemian, 2012; Tourkochoriti, 2017). Fonune 2005. ycBojeH je 3aKoH 0
KOJIOHU]jAJTHOj IIPOLUIOCTH, ' KOjIt je HaMeTao 0Opa3oOBHOM CUCTeMy obaBe3y fja MCTIde
HO3UTUBAH JOIPUHOC PpaHIyCKe KOTOHMja/IHe YIIpaBe HapOANMa IIOf, KOJIOHVjaTHOM
TOMUHAIMjOM ¥ M3pa’kaBao 3aXBaTHOCT IIpeMa BHIILe OfFf MIIVOH IIOBPaTHMKA (rapatriés),
JbYAU YITIaBHOM (DPAHI[YCKOT eTHUYKOT NTOPEK/Ia KOjii CYy HAKOH paTa 3a He3aBUCHOCT
Amxupa 1962. rogune 611y TpUMopaHi Aa ce Bpate y OpaHIlycKy. 3a MHOTe IIpUITafHIKe
HONUTUYKE IeCHUIIE, Te )KPTBE HUCY 06MIIe JOCTOjHY XKy Y PPaHITYCKOj HAIMOHAITHO]
nomuruny cehama (Loytomaki, 2018, str. 91). 3akoH je IOfENNO APYLITBO, IOTUTUIKA
JIeBMIIA I'a je ToYeKasIa Ha HOX, a IeCHUIa ofylleB/beHo npuxsaTmia (Cherviatsova, 2020b,
str. 7). Takobe, moropiuaum cy u ogHocu ca Apxnpom. IlpencenHux te sembe je yop3o
poracuo GppaHIycKo ocBajare A/pkupa y 19. Beky 3a reHouns, [TapraMeHT jefHOIIACHO
OCY/IMO 3aKOH, a IIAHMPAHO MOTINCHUBAbe YTOBOPa 0 NpujaTe/bcTBy nsMeby fiBe semibe
je orkasaHo (Errera, 2007, str. 28).

JpymTBeHO IPOTUB/beHe 3aKOHY je TPOY3POKOBAJIO YKUahe HajCIIOPHUje Ofpef-
6e 0 06pazoBHyM nporpamuma (Rousso, 2017, str. 7), a ppaHI[yCKy MMHUCTAp CIOBHUX
II0C/IOBA MIPEIOKIIO je OCHMBaIbe MEIIOBUTOr KOMUTETa (PPAHIYCKO-a/DKUPCKUX YICTO-
puapa xoju 6u mpouenuo oxpenbe sakona (Errera, 2007, str. 29). Mebytum, ox Tor mpep-
jIora Ha Kpajy Huje 614710 HUIITA I 3aKOH je HaCTaBMO Aa Hemy GpaHIyCKO PYIITBO.

Mebynp>xaBuu patoBu cehama
- npuMepu YKpajune, Ilobcke n Pycuje

/360p oBe Tpu Jip>KaBe YCIOBIbEH je fieljeHnjaMa TOKOM KOjJX Ce Y TPOYTTY HBIXOBUX
Mehyco6HMX offHOCa MHTEH3MBHO paTyje cehamMa, ICTOPUjCKOM UCTVHOM, a IOBPEMEHO
U BaTPEHUM OpYy>KjeM. JIpyru CBeTCKM paT je IpefiCTaB/bao KYIMUHALM)Y TUX PaToOBa, ca
37I0YMHMMA IpBeHe apMuje y KaTuHCcKoj 1ymMn Hafi HO/bCKMM OGUIMPYMA U JPYLITBEHOM
enuToM yorurte, BomiuckuM MacakpoMm Ilobaka off cTpaHe yKpajuHCKMX HaLlMOHA/IICTA 1
37I0YMHMMA TIOJ/bCKMX KoMaboparoHncta Haj YkpajunuumMa (Davies, 2005; Marples, 2017;
Petrovi¢, 2008). Ca n3bujamem rpahaHckor paTta usmely pyckor u yKkpajuHCKOT € THUYKOT

3 Loin® 2005-158 du 23 février 2005 portant reconnaissance de la Nation et contribution nationale en

faveur des Frangais rapatriés, https://www.legifrance.gouv.fr/loda/id/JORFTEXT000000444898/,
31.1.2022.
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1BJba y Ykpajurn 2014. ronuHe, Ha 3Ha4ajy Cy JOOM/IN 1 HUKaJa 10 Kpaja MCTPaXKeH! 1
pasjalllbe N 37T0YMHM COBjeTCKUX BIACTU HaJl YKpajUHCKUM HaponoM usMeby iBa cBeTcka
para (Plokhy, 2014).

Y Vkpajunn je 2015. rogyne HapogHa cKynmTiHa ycBOji/Ia MakKeT Off YETHUPY 3aKOHA
KOjU Cy MIMaJIi 3a IPOKJIAMOBAHU Wb ,,leKoMyHu3anujy” apymrsa (Myshlovska, 2019;
Klymenko, 2017). 3a TeMy oBor 4iIaHKa Haj3Ha4dajHKju je 3akoH 6p. 314-VIII koju je cBe
HeperynapHe BojHe hopMaIfyje 1 MapTU3aHCKe Ofipefie KOji Cy ce 60PN 3a He3aBYCHOCT
Ykpajure y 20. BeKy 03Ha41O0 Kao 6oplie 3a c1o60Ay 11 3a0paHNo jaBHO KIeBETAbe HIIXOBE
ucropmjcke ynore." Y 1cTOM KOIITy ce TaKo Halllla pa3HOBPCHA CKYIIMHA JbYMIH, Off TajHNX
3aBepeHMKa IIPOTUB PYCKOT I1apa, Ce/bAuKIX YCTAHNMKA KOjIt CY Ce IPOTUBMUIN OO/bIIEBIY-
KIM MepaMa KOJIeKTVBU3allMje, ali U HAMCTUYKUX KOMabopalMoHNCcTa TOKOM JIpyror
cBetckor para (Marples, 2017, str. 132; Soroka & Krawatzek, 2019, str. 161-162). Y ycnosu-
Ma rpabanckor para y YkpajuHu koju 6ecHM yHa3aJ, HeKOIMKO TOfIYHA, YCBajarbe OBAaKBOT
3aKOHA CaMo je JJOfIaTHO II0jadya/io aHMMO3UTET ETHUYKOT PYCKOT CTAHOBHMIUITBA IIpeMa
BractuMa y KujeBy, c 063upoM Ha TO ia TO CTAHOBHUIITBO GALITUHM [PYTaunjy CIUKY
0 YKPajUHCKIM KO/Tab0paloHCcTIMAa Off 3aKoHCKU Hopmupase (Korostelina, 2013, str.
312-313). Taxobe, mojegyHe KomabOPAIOHUCTIYKE OpraHM3alilje MOMYT ,, YKPajUHCKMX
HaLMOHA/IMCTA” KOje CY IIOYMHIIIE IIOKO/be HaJ II0/bCKUM IIMBIIMMA TOKOM 1943. 1 1944.
TOfiMHe, cajia Cy 3aurtiuheHe 3aKOHOM O ,,jaBHO M3PaXKEHOT HEeIIOIITOBaba , IITO Y IPaK-
cM M3a3uBa mpobseMe ca IT0/bCKOM HAIMIOHATHOM MamIHOM Y YKPajiH!U U TeHEPalTHoO y
OusIaTepa HMM I0/bCKO-yKpajuHckum ogHocuMa (Cherviatsova, 2020a, str. 133). Ipyru y
HaKeTy 3aKOHa, O OCYAU KOMYHUCTUYKMX VM HAIIVIOHAJICOLIMjaIMCTUYKIX PeXIIMa 1 3a0paHu
Ipomnarupama bIUXOBUX cuMbora," usjegHavasa ToTanutaprucrudke snounne CCCP ca
XuTnepoBUM reHOLUIOM HaJl JeBpejlMa, IITO je caMo Mo ceby KOHTPOBEP3HO, anmu Behn
Hpo06/IeM 110 IPYIITBeHY CTAOMTHOCT IIPefCTaB/bajy HOCIeNNLie Koje IpoK3iase u3 3adpaHe
HpoIarupama KOMyHUCTHYKMX cuMbora. To y mpakcey 3Hau fia ce y YKpajuHu He 61 cMerna
jaBHO M3BOJIUTY COBjETCKA XMMHA Ha KOjOj Cy 3aCHOBaHE Jp)KaBHE XMMHEe HEKOJIMKO JpyKaBa
ca KojuMa YkpajuHa 1uMa fumoMarcke ogaoce (Y36ekucran, Taymkucran, benopycuja,
HapaBHoO, 11 Pycka ®Oenepannja).

[Taprmament IlorbcKe je pearoBao Ha cuTyauujy y Ykpajunu u 2016. roguse ycBojuo
IleKIapalnnjy Kojom ce Macakp Hap [Tobanyuma off cTpaHe YKpajUuHCKMX HaIlMOHA/IICTa
IporIaliaBa TeHOLMIOM 1 3aCHMBA [[PKaBHM MpasHUK ceharba Ha )XpTBe cBakor 11. jyma
(Radio Poland, 2016). [IBe roguHe xacHuje, [Torpcka je usmeHaMa 3akoHa o VIHCTUTYTY
HaIMOHATHOT ceharma yBena KpMBIUYHY OATOBOPHOCT 3a MOPUIIake 37T0UNMHA YKPAjUHCKIX
HanyoHacTa.'® Pat cehamnuma nsmeby gBe np>kaBe 0610 je HOBO IIOTOHCKO TOPUBO.
VlctyM 3aKOHOM, Kao KpMBUYHO He/io IpensrbeHa je cBaka pajiiba Koja jaBHO U IPOTUBHO
»UMbeHNIIaMa” TIPUIINCYje TT0/bCKOM HapOAY WM/IM BIACTUMA OffTOBOPHOCT 3a 37I0YMHE

14

Law of Ukraine no. 314-VIII of 9 April 2015 “Pro pravovyy status ta vshanuvannya pam’yati
bortsiv za nezalezhnist’ Ukrayiny u XX stolitti”. Available at: https://zakon.rada.gov.ua/laws/
show/314-19#Text

5 Law of Ukraine No 317-VIII of 9 April 2015 “Pro zasudzhennya komunistychnoho ta natsion-
alsotsialistychnoho (natsysts’koho) totalitarnykh rezhymiv v Ukrayini ta zaboronu propahandy
yikhnoyi symvoliky”. Available at https://zakon.rada.gov.ua/laws/show/317-19#Text

TexcT aMaHaMaHa focTynaH Ha: http://orka.sejm.gov.pl/proc8.nsf/ustawy/771_u.htm.
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HAI[VICTA, 3/I0YMHe IPOTUB YOBEYHOCTI, PaTHE 3/I04MHE ¥ 3/I049MHe IpOTUB Mupa.'” Iako
IOCTOje OPOjHM JOKA3M O Capaiibyl IIO/bCKIUX BIACTH Ca OKYIIAL[OHNM BiracTiuMa Hemauke
y cripoBobemy XomokaycTa, Kao 1 I0Kasy O 3/I0YMHIMA JIOKATHOT CTAHOBHUILTBA HaJl
JeBpejyiMa MOTUBICAHM IIOXJIETIOM, CTPAXOM, MP>KIbOM IV ITOIUTIYKYUM YBepemeM (Tsesis,
2020, str. 109-113), 3aKOHOM je IPAKTUYIHO AT UMYHUTET OF 6110 KAKBOT MCTOPUjCKOT
IpPEeVCINTHBAbA CBIM €BEHTYaIHO ofroBopHnMa. Crpaganu ¢y 6uaaTepaaHn OFHOCK
ITorbcke ca gpxkaBama nomyT Vspaena (Israel, 2018), Cjenumennx Amepuukux JIpxasa
(Noack, 2018) n ®paniycke (BBC News, 2018). lummomarcka Kpusa je yOmakeHa yKULabeM
CIIOpHUX Ofipefaba 3aKoHa y yOp3aHoj mapaMeHTapHOj mpouenypu (Jaraczewski, 2018).

Topuue 2014. je y Kpuuunn sakonuk Pycke @epepanunje gogar yian 354.1 xoju
npenBuba Kao KPUBITHO [€JI0 MOPHIathe MK OfobpaBame 37104nHa yTBphennx mpecygama
Mebynapopuor kpusudHor cyna y Hupubepry, amn i ,HaMepHO IIupembe TaKHUX BeCTI
o axTuBHOCTNMa CoBjeTckor Casesa TokoM [Ipyror cBerckor para’.'® Pycka npxaBa je
oceTwIa MOTpedy fa IPaBHO 3ALITUTU UCTOPUjCKO TyMaderbe [0 KOMe je [IpBeHa apMuja
ofurpasa K/by4HY, XePOjCKy Y/IOTY y ClaMarby Hal3Ma y EBpon, CBOjIM BEIMKMM I10-
6emama Hap Xutneposum ¢ananrama (Belavusau et al., 2021, str. 12; Koposov, 2017, str.
307). IToTpeba 3a TAKBMM TyMademeM Hifje O1Ia caMo y 04yBarby aHTU(AIINCTUYKIX
BPEHOCTY Kao fje/a OIILITer eBporckor Hacmeba. Jomr Bakuuje je 6umo cratn y ogbpany
PYCKOT Hal[MOHA/THOT MICHTHUTETA I IIPefCcTaBe O yTpoXKeHoCTy nMuna apxxase (Milksoo,
2015, str. 226). loguHaMa IIpe ycBajarma 3aKOHA, Y HOCTCOBjeTCKVMM 3eM/baMa LIeHTpasIHe
u ucroyHe EBpore, mpuo ce HapaTuB O LPBEHOj apMUjJ Ka0 OKYIIaTOPCKOj BOjHOj CUIN
KOja ce 110 YYMIbeHMM PaTHMUM 3109/ HMMa HIje HUMAJIO Pa3NMKoBaia Of BOjHMX CHara
cuma ocouHe (Soroka & Krawatzek, 2019, str. 166). Ca yBobhermem HOBOT KpMBUYHOT feJIa,
3a PYCKOT 3aKOHO/[aBIIa je CBAKM ITOKYIIIaj Aa ce 06jeKTUBHO UCTPake 37I0YMHN L[pBeHe
apMuje IOCTao ,,pexabunuranyja Haruama'. Tako je 2016. rogyHe BpxoBHM CYJ TOTBPANO
IPeCyAy KOjoM je Ha HOBYaHY KasHy ocyheH rpabannH Koju je Ha pycKoj [PYLITBEHO]
mpexxu VKontakte mocTaBuo MMHK Ka WIAHKY ,,15 unmennia o bangeposrmma: O gvemy
hyru Kpemm?” (Edele, 2017, str. 90). Y wriaHKy ce pacKpMHKaBajy HaBOAHe 3a0/yze O
YKPajUHCKOM IIOKPETY 3a HE3aBIUCHOCT TOKOM J[pyror CBeTCKOr paTa, IIOr0TOBO O Bohu
nokpera Crenany bangepn. YunHual je caMo IpeHeo WiaHaK o6janbeH Ha JIPyIOM MeCTY,
¢ 0631poM Ha TO JIa Hifje MIMao MHOTO IIpyjaTe/ba Ha [PYIITBEHO] MPEXXH, PeIaTBHO MajIl
6poj /bYAH je MMAO IPIINKY Aa IIPOYNTa Ipudy. Vmak, BpxoBHU cyf je cMaTpao fa 1 Taksa
pafima 3aciny)Kyje KpUMBUYHY PeNpecjy Jp>KaBe Ha OCHOBY WwiaHa 354.1.

OBakBa jefHOCTpaHa, 3aKOHCKI 03BaHIYEHA TyMadeha NCTOPUje CIIpevaBajy 61io
KaKaB IIOKYIIIaj TPAHCHAIIMOHAIHE 1 IOMUP/BUBE 3ajeTHITIKE ICTOPYje Koja 611 HomprHesa
ApyIITBEHOj cTabyiHoCcTH 1 60/buM MebyapskaBHuM opHocuMma (Torbakov, 2011, str. 224).
IItaBuire, OHA OTeXaBajy PYHKIMOHMCAbe Meh)yHApPOIHIX OFHOCA YCIIOCTAB/bEHIX HAKOH
JIpyror cBeTCKOT paTa ¥ CIoMa KOMYHUCTUYKOT JPYIITBEHOT CUCTEMA.

17 Ustawazdnia 26 stycznia 2018 r. ozmianie ustawy o'Instytucie Pamieci Narodowej — Komisji
Scigania Zbrodni przeciwko Narodowi Polskiemu.

8 Federalnyizakon N 128-FZot 5 maya 2014 Ovnesenii izemeniyvotdelnyiezakonodatel nyieakty
Rossiyskoy Federatsii.
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IMo6eguuuy numry 3akoHe o cehamwy — mpumepu lllnannje,
buX, Pyanne u spaena

Y llInanwmju je 2007. rogyHe ycBOjeH 3aKOH Koju ocybyje 3/1041MHe JMKTaTOPCKOT
pexxuma Opannycka OpaHka 1 ofiaje moyact weropyuM >xpreama.’ Lup 3akoHa o ncTo-
pujckoM cehamy, kako ce yobudajeHo HasuBa, (Labanyi, 2008) 610 je ga mpeMocTy mopene
OKO TyMaderha OBOT Jie/la POIITIOCTH KOje MOCToje n3Mely CyIpoTHMX CTpaHa HeKa/allliber
rpabanckor para. Mehytnm, y noxyurajy ga o yumnu, 3akon Hamehe c/mKy o fUKTatypu
Kao 0 IepMofly 37I0YMHaYKe IIPOIUIOCTH, YHje ce XPTBe Mopajy IpebpojaTi, a YIMHUOIN
OCYZUTH, YIIPKOC YMIbeHNIY fla OpOjHM IIITaHCKY TpabaHi jour yBek ocTaBibajy Behe Ha
®pankosom rpoby (Hepworth, 2014; Soroka & Krawatzek, 2019, str. 165). Onosuunose
HapTuje Cy >KeCTOKO KpUTHKOBasle 3aKoH, TBpiehu fa moTkomaBa geMOKparcke TeMesbe
caBpemene Illmannje (Boyd 2008, str. 133-148; Soroka & Krawatzek, 2019, str. 165), y
BEJIMIKOj MEPY 3aCHOBAHE Ha OIILITOj 3aKOHCKOj aMHECTHjU 32 3/I0YMHE, YCBOj€HO] HAKOH
naga pexuMa 1977. roguae (Humphrey 2014, str. 34). 3akoH je HAMETHYO CIEIUPUIHO
YUTarbe UCTOPUje IPYIITBY KOje HIje y HOTITYHOCTH IOCTUITIO KOHCEH3YC OKO 3HA4Yeha
jemHor Temkor u HecpehHor meproypa y koMme je 300r MOMUTUYKNX PasInKa CTpafiasio MHO-
ro IINaHCKKX rpabhana. CTabMIHOCT KOja je HOCTUTHYTA YCBajambeM YcTaBa JeMOKPaTCKe
[Inanuje ox 1978. roxyHe, 3acCHOBaHa Ha IeMOKPATCKOM iujajory u crobofaMa rpabhaHa,
JIOIII/IA je Y OIIACHOCT 300T MHTEPBEHIVje 3aKOHOaBIa y UcTopujcKo cehame.

Y bocuu n Xepuerosunu cy 2021. roguHe ycBojeHM aMaHAMaHy Ha KpuBuyHnm 3a-
KOHUK KOjJMa je Kao KpUBUYHO Je/I0 IIPOIIMCAHO HerVpame CyICKY YTBpheHNX 3/1041Ha
KOjI1 CY Ce JOTOAMIN TOKOM IpahaHCKOT paTta y Toj 3eM/b) YKOIMKO MOTY Jja TOfICTAKHY Ha
MP>KIbY WIM Hacusbe, y3 3anpeheHy KasHy Jjo TeT rofyHa 3atsopa.”’ ClroxeHa ApyIITBe-
HO-TIONIMTUYKA CUTYyalyja y OBOj Ip>KaBM Koja je IIPOIIa KpO3 KpBaByU €THUYKM Y BEPCKI
CYK00, Offp)KaBa ce y KaKBOj-TaKBOj CTabMIHOCTH 3axBasbyjyhu [lejTOHCKOM MUPOBHOM
CIIOpasyMy,”' 11 HOJIMTIYKOM CHCTEMY YCIIOCTAaB/beHOM Y BeMy. Tpyt KOHCTUTYTHBHA Hapofia
UMajy Pa3/IMYNTE, a Y BEIMKOj MEPY I JUPEKTHO CYIPOTCTaB/beHe IIOIIefe Ha IPUPORY,
y3poxke u nocnepure rpabhaunckor para (Neskovié, 2013, str. 390-407). HoBo KpuBU4YHO
JIeTIO je y TAKBOM CTamy CTBapy CMeCTa IIOfCTAK/IO pacT APYIITBeHMX U MehyeTHmukux
Haneroctu. CBaKaKo je HajCIIOPHUje Pellerbe Jla Ce 37I0UMH Hernpama Bexe 3a Cy[CKU
yTBpbeny uctuny ad hoc MehyHapomHOT KpUBUYHOT Cyfia, KOjI je ¥ HEKOIMKO OfIyKa
IPOIIacMO 3a TeHOL[U/IHE 37I0YMHIIe HaJl OONIBHaYKMM HapOIOM FOTOBO I[e/I0 BOjHO-IIO-
JIMTUYKO PyKoBOACTBO 6ocanckux Cpba Tokom rpabanckor para (Arnaut-Haselji¢, 2019).
Crape pacnpase 0 (He)IpUCTPACHOCTY KPUBMYHUX HOCTYyMaKa rpef CyaoM, TeHOLMY Wi
parHOM 31104nHy y CpebpeHuny, Ko je mpBy IyLIKy omamo 1992. kajia je paT mo4eo u Tome
CNIMYHO, IIOHOBO CY OXKMBEJIE M NOLATHO Ce pacIl/laMcajle yCBajambeM 3aKoHa. [TaprameHT
Perry6nmke CpIicke je ycBOjuO 3aKOH O HelIpUMeWUBabY ofipefide 0 3abpaHu Hernpama

' Ley de Memoria Historica, Boletin Oficial del Estado 310 (27 December 2007): 54310-16. Available
at: https://www.boe.es/buscar/act.php?id=BOE-A-2007-22296, 20.1.2022.

»  High Representative’s Decision Enacting the Law on Amendment to the Criminal Code of Bosnia
and Herzegovina, Official Gazette of Bosnia and Herzegovina, 46/21.

21 Dayton Peace Agreement, 14 December 1995. Available at https://www.osce.org/bih/126173
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371041Ha,” 4MMe je IPAKTUYHO OfpeKao IIOCTYLUIHOCT OBOT BehMHCKM CPIICKOT eHTHUTeTa
LIeHTPaJIHOj 3aKOHOAaBHO] Biactu. Takobe, nomynom KpusuuHor sakoHuka Peny6nmke
Cpricke yBepieH je HOBU wiaH 280a, KojuM cy npenBubeHe 3aTBOpCKe Ka3He 1O TPU TONU-
He 3a CBe OHe KOjI ,,M3/I0Ke TIOPY3H, IIpe3upy Wy rpyboM oMasoBakaBamwy cuMbose
Penry6rmuke CpIicke, a off IeCT Mjecelt O TIeT TOANHA 3a oHe Koju Perry6nuky Cprcky
WIV FbeHe Hapojie 0O3Haue FeHOLMHIM M arpecopcKuM’. [Todere cy fja IPUCTIDKY 1 IIpBe
KpuBMYHe npujase y Tyxunamrso buX Ha 0CHOBY HOBOT KPMBUYHOT Jie/la HETUPamha,
jemHa Off IIPBUX je OfjHeTa IPOTUB HOBMHApa u3 bamwanyke, bpanumupa Hypuunha, xoju je
Ha TBuTep npodury Hanmcao ga renounpa y Cpebpennnn Huje 6uno (Maksimovié, 2021).

Cny4aj Pyangpe je Bpno Hanuk bocuu u Xeprerosunu. TokoM nocnenme felieHnje
20. Beka 0Ba 3eMJ/ba je IPOIIIA KPO3 MCKYCTBO rpahaHckor para umja je 3BaHMYHA UCTO-
puja y BeIMKOj Mepy ucmucana npecygama ad hoc MebyHapogHOr KpUBUYHOT Cy/a, KOji
je yrBpAMo fa ce Haj HapopoM TyTcu moropmo renonuyp (Jansen, 2016, str. 191-213). ¥V
Ycras je yHeTa ofipen6a o cysbujamy reHOLUIHE U/IE0IOTHje U YCBOjeHN! CY 3aKOHM KOji
Kao KPUBUYHO Jieno npensubajy omobpaparmbe, MUHUMU3AINjy MU HOPUIIAEkhe TeHOIM A,
y3 MakcuMasHy sanpeheHy kasHy Off 4ak ceflaM rofuHa sarBopa.” 3akonn cehama koju
3a0pamyjy HeTpare reHOLI/a y IIpakcu cy snoynorpetmenn. [lled npxase, o Harmo-
HanHocty TyTcu, 04eo je Ja KOPUCTY HeTVparbe eHOLMa Kao MHCTPYMeHT obpadyHa
ca IIOJIUTUYKOM OIIO3MIIVjOM U3 pefioBa Hapo#a XyTy, YMji Cy IpUIIJHUIN OcyheHn 3a
reHouup npef MebyHnapopuum xpuBudHuM cygom 3a Pyanny (Kelley, str. 2017; Loyle
2017; Tsesis, 2020, str.117).

KonauHo, y V3paeny je 2011. ropgnHe ycBojeHa 3aKOHCKa ofpenba 0 HOBYAaHOM
Ka)KibaBalby MHCTUTYIMja Koje ce GMHAHCKPajy U3 Ap>KaBHOT OylieTa yKOIMKO obere-
KaBajy JJaH He3aBUCHOCTU Kao jaH xanoctu (Gutman & Tirosh, 2021, str. 708). [lan
He3aBUCHOCTY V3paerna je 3a mamecTMHCKY momynanujy y Vispaeny maH »amocTy nmm
»Hak6a”, naH Kaja je oBaj Hapoy, 6110 M3/I0’KeH OPraHM30BAHOM €THUYKOM 4nitheny of
CTpaHe u3paenckux cHara 6es6egHoctu (Abu-Sitta, 2004). V3paencku 3akoHOfaBall je
UCK/bYUMO UCTOpUjcKo ceharbe jegHe ApyLITBeHe rpyme y ap>kasu Vspaer, [Tanectunana,
U3 3BaHIYHE JICTOPUje, M OCTaBMO Kao jefJUHO VICIIpaBHO TyMadembe forahaja u3 1948.
TOZIMHE TT0 KOMe je Xepojcku Hapoy Vspaerna nsBojepao mobemy Haj arpeCOpCKIM CHarama
aparncKyx 3eMasba U yCIOCTAaBUO CBOjy HEe3aBMCHOCT. 3aKOH HACTOjU Jla 1A IETUTYIMUTET
M3PaETICKOj ApyKaBU Y OHOM OO/IMKY y KOMe OHa TpeHyTHO rnocToju (Jamal & Bsoul, 2014),
6e3 0631pa Ha KOHTPOBEP3aH CTATYC OKYNMPAHNUX MaJIeCTUHCKMX TePUTOPH)ja, HUKAZA
ob6emTeheno npoTepano naseCcTUHCKO CTAHOBHUIITBO Y CBAKOSHEBHY NUCKPUMMHALI]Y
kojy IlanectuHLM NOXXMB/baBajy y faHalmkeM Vspaeny. Ha Taj HaumuH, 3aKOH IpofyKa-
Ba CTame APYIITBEHE Mofierie U cykoba m3Mel)y jeBpejckor 1 aparckor CTaHOBHUINTBA Y
Vspaeny u cysbuja mokymraje ucropuuapa, yMeTHUKA U rpahaHCKMX aKTMBUCTA [ja U3
IPYTOT yITIa Caryiefiajy 3Hauere para 3a HesaBucHOCT (Gutman, 2017). Ha npumep, u3 yria
Koju 61, yMecTo uyfecHe mobefie n3paecKke BOjcKe HAJl apAIICKOM arpecoOpCKOM KOoasy-
LMjoM Hamuk 6ubmjckoj mobenu Jasuna nporus TonmjaTa, roBOPMO 0 OPraHM30BaHOM

2 Zakon o neprimjenjivanju Odluke Visokog predstavnika kojom se donosi Zakon o dopuni
Krivi¢nog zakona Bosne i Hercegovine, Broj: 02/1-021-584/21, op, 30. jula 2021. godine

»  Rwanda, Law no. 59/2018 of 22/8/2018 on the crime of genocide ideology and related crimes §
2, Art. 5.
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HOKYIIajy HagMohHe M3paesicKe BOjHe CHJIe a MICKOPUCTY PaTHO CTame KaKko 01 y IoT-
ITYHOCTY OYMCTUIA VI3paen off HejeBpejCKOT CTaHOBHMILTBA.

Ipahancku paToBM y MOcMaTpaHUM 3eM/baMa 3aBpIIEH) CY MUPOBHUM yTOBOPUMA,
IPUMUPjUMa WM 3aKOHMMA O aMHeCTHji. KoMIIpoMucHa pelller-a TX IPaBHIX aKaTa OMO-
ryhma cy HacTaBak cy>kuBoTa panuje MehycobHo saBabhennx apymrsernx rpyma. Mebytum,
IIO/INTUYKE /IMTE Ha BIACTY KOj€ PEIPE3EHTYjy MHTepece jefiHe Off CTPaHa y HeKaJallliheM
cyko0by, cafia 3akoHMMa 0 ceharmy HCK/bYUyjy IPYTY, YCIOBHO PEYeHO ,II0paKeHy CTPaHy
U3 3BaHMYHE UCTOpUje. TuMe ce oceT/bMBa IPYIITBEHA PABHOTEXA IOHOBO HAPyIIaBa.

3AK/bYYAK

VcrpaxxuBame HoKasyje ja 3aKOHM O cehamy y pamUBUM APYIITBYMA TOIIPIHOCE
nocrojehuM ApymTBeHNM CyKo61Ma yMecTo fia jadajy crabunHocT. HaMmeTame caMo jenHor
VCIIPABHOI MICTOPUjCKOT TyMayderhba KOHTPO/IMIIE APYIITBEHE TPYIIe KOje Ipyradynje Tymade
ucropujy. Taksa IpyIITBeHa KOHTPOJIA MOXKE Jla Pa30py IEMOKPATCKe OCHOBE IPYLITBA,
OrpaHMYY TAPAHTOBAHA JbY/ICKA IPaBa ¥ HAHOBO OTBOPY CTape PaHe HaHeTe UCTOPUjCKUM
37I0YMHMMA, HUKAJIA JOBO/HHO 3alle/beHe.

3akoHu o cehamy yecTo omepuiny ca cuMOONIMMA ¥ MUTOBYIMA, @ ¥ TOM ITOCTTY Ha-
I[VIOHAJIM3aM je YMELIHMj!U Off ZeMOKparuje, 4ija Hajseha cHara jiexxu y yHMBep3aTHUM
BPEeNHOCTMMA U MHTeTPATUBHOM IpKCTyIy ApywmTBy. Ha mehynapogHoMm HMBOY je Beh
KOHCTATOBAHO Jja 3aKOHM 0 cehamy IOrofyjy pa3Bojy HallMOHa/IM3Ma jep HOBOIE IO UCK/bY-
4YMBama APYTOT U Apyradmjer, MTo cTBapa cuypany MehycobHmx cykoba mcTopmjcKux
HapartuBa (Zannier, 2018, str. 42). 3akoHu o cehamy 3aT0 Haj6o/be PYHKUNMOHMUIITY Kafia
ypebyjy Xomoxkaycr, kao jefaH peTKo yHUBep3aIHO npuxBaheH cMO0I Koju IIpeBasuIasu
HalMOHA/THA TyMayerba UCTOpHje.

3eM/be Koje Cy y IPOIIIOCTY IIpeTpIeie CyKobe IOI0KHE Cy PasIMIUTIM UCTOPH]j-
cxuM Bubemnma npupope, y3poka u nocieguia cykoba. I[nrame je fa m cykobu nkaga
MOTy y IIOTITYHOCT! [1a 6yﬂy HpeBaSI/IbeHI/I HEKNM YHUBEP3aTHIM I/ICTOpI/IjCKI/IM TYMa4€HheM
OKO Kora Ou ce CBe 3aiHTepecoBaHe CTpaHe MOITIe CIOXUTI. 3aKOHNU O aMHECTHjH 3 3710-
4IHe, IPYMIpja ¥ MMPOBHU YTOBOPY IIPUBPEMEHA Cy pellierba KOoja OTK/Iamajy cykobe 1
I03BO/baBajy APYIUTBY [ja HACTaBU HOPMaJjlaH XUBOT.

YKONMUKO ce ofTyde Ha ycBajame 3aKoHa o cehamy Koju 6u o3Banuammm ofpeheny
Bep3Ujy UCTOPHje, HEMUHOBHO J0/Ia31 [0 OTIIOPaA PYIITBEHNUX TPyIa KOje Ce He CTIaXy ca
TOM Bep3anjoM. IIprtom Huje 61THa 3aKOHOJJaBHA TEXHUKA, [Ia /I Ce 3aKOHOM 3abpamyje
HeTVpame 3/1091HA, IPOCIaB/baibe NCTOPHjCKIX JATyMa Ha ofipe)eHn HaumH, foBoheme y
B€3y Ca 3/I0YMHMMa U3BECHMX /IMIA VI APYIITBEHNX I'PyIla — pE3y/ITaT je YBEK UCTU. YUnan
ce HeOUTHVM I ,,yJa/BEHOCT  3aKOHa 0 cehamy Off McTOpujcKe MCTMHE. 3aKOH 0 cehamy
buX ce nmax ocnama Ha Ipecyfe MehyHapogHOT Cy/a, JOK YKPajUHCKM 3aKOH ,,YMEeH-
1e” IIPOHAJIa3! YIJIABHOM Y JIe/lMMa YKPAjUHCKUX nctopudapa. Mehytnm, tex 6u mnrama
MCTOPMjCKOT IETUTMUTETA ¥ 3aCHOBAHOCTY Ha UMEbeHNUIIaMa 3aKOHa o cehamy 3axTeBasna
036M/bHY 11 00MMHY CTYA1jY. JJOBOBHO je y oBoM wiaHKy nctahu fja 3akonn o cehamy y
PamBUBIUM PYLITBMMA HEMIHOBHO IIPOAYO/bYjy APYIITBeHe CYKOO€e KOje HOMIHATHO JKerte
7la OTKJIOHE, y YeMY JIEKI IHbIXOB MapaJjoKC.
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MEMORY LAWS IN VULNERABLE SOCIETIES2

(Translation In Extenso)

Abstract: The paper explores the connection between memory laws and the historical
interpretation of conflict in certain societies. The author uses the analytical concept of
vulnerable society to define the research subject. Vulnerable societies have experienced con-
flicts in the past, but they cannot reach a consensus on the nature, causes, and consequences
of the conflict. The research is based on the analysis of memory laws in several types of
vulnerable societies. The Holocaust is used as a reference point, a crime that transcends the
national historical interpretations due to its universal symbolic nature. The case studies are
divided into three parts: French colonial and revolutionary past, memory wars in Eastern
Europe, and a comparative overview of societies that experienced civil wars. The analysis
of the case studies leads to the conclusion that memory laws in vulnerable societies act
as a catalyst of conflicts, instead of fulfilling their primary purpose of social stabilization.

Keywords: memory laws, conflict, civil war, crimes, history.

INTRODUCTION

Belonging to the intersection of law and history, memory laws manifest a legislator’s
intervention in the domain of historical memory, and “enshrine state-approved interpre-
tations of crucial historical events” (Belavusau & Gliszczynska-Grabias, 2017, pp. 13-24).
Two basic types of memory laws are identified in the doctrine — one that promulgates a
certain historical interpretation as official history (Fraser 2011, p. 29; Vuci¢, 2021, p. 846),
and the other that prohibits the negation of history as interpreted by a statute, historical
doctrine, political declaration or a judicial decision (Vuci¢, 2021, p. 847). Both types might
include sanctions for an opposite interpretation, ranging from civil to criminal.

' mihajlovucic@gmail.com

2 The paper presents the findings of a study developed as part of the research project ,,Serbia and
challenges in international relations 2022 financed by the Ministry of Education, Science and
Technological Development of the Republic of Serbia, and conducted by Institute of International
Politics and Economics, Belgrade.
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Although rarely applied in practice, (Bachmann et al., p. 2021), the global situation
of memory laws is characterized by proliferation,’ expansion in scope, and tightening of
sanctions for disobedience (Belavusau, 2015, pp. 539-540). 21 out of 27 EU member-states
provide for a crime of negation of certain historical events, mainly atrocities (Fronza, 2018,
p- 180). In the territory of former Yugoslavia, the Criminal Codes of Serbia,* Croatia,’®
Slovenia,® Montenegro,” and Bosnia and Herzegovina® have for some years instituted a
crime of denial of certain atrocities committed during Yugoslav civil wars.

Chronologically, memory laws firstly appeared in Europe as a reaction to the crime of
the Holocaust (Belavusau, 2015, pp. 541-542), to distance democratic Europe from the horrors
of the Second World War. By the end of the Cold war and the system of communist states, the
crimes of communist regimes became their subject matter (Belavusau, 2015, pp. 542-543).
As time passed by, other topics began springing up - colonial crimes,’ the Armenian geno-
cide, slave trade (Rousso, 2017, p. 2), and most recently a prohibition on “public condoning,
denying or grossly trivializing crimes of genocide, crimes against humanity and war crimes’,
has become the standard.”® In this sense, it seems that any society that experienced conflict
or atrocities in its past tries to legally regulate the memory of these events.

The ratio legis of memory laws usually lies in the attempt to enhance social stabil-
ity. Thus, a memory law might enshrine the historical feats of national armed forces for
strengthening the national identity or suppress narratives that question the official version
of atrocities that occurred on the state territory."' Memory laws are most often justified by
the need to prevent new conflicts or to protect the victims of past crimes (Genocide Watch,
2021). The doctrine sometimes adds to this the special role of memory laws in regions
such as the Western Balkans, sensitive to the phenomenon of denial of historical crimes
due to relatively recent experiences of atrocities and the inadequate reconciliation still in
progress (Smailagi¢, 2020, p. 227).

Notwithstanding the original idea of memory laws as instruments of reconciliation,
the doctrine nevertheless recognized in them the potential tools of conflict among various
national identities based on opposing interpretations of the same historical events (Kahn,
2019, p. 51; Koposov, 2020, p. 110). Building on this recognition, and by using the author’s
analytical concept of “vulnerable society”, this paper hypothesizes that memory laws func-
tion as the catalyst for social conflict in vulnerable societies.

> Soroka & Krawatzek have identified “well over two-hundred punitive laws, resolutions, and dec-

larations governing historical memory” globally (2019, p. 162)
*  Criminal Code of Serbia, Sluzbeni glasnik Republike Srbije, no. 85/2005, as amended, Art. 387.
> Criminal Code of Croatia, Narodne novine, no. 125/11, as amended, Art. 325(4).
¢ Criminal Code of Slovenia, Uradni list RS, no. 55/2008, as amended, Art. 297.
7 Criminal Code of Montenegro, Sluzbeni list RCG, no. 070/03, as amended, Art. 370(2-4).
High Representative’s Decision Enacting the Law on Amendment to the Criminal Code of Bosnia
and Herzegovina, Official Gazette of Bosnia and Herzegovina, 46/21.
°  See below for the discussion of French example.
The European Union prompted this standardization by adopting the Council Framework Decision
2008/913/JHA of 28 November 2008 on combating certain forms and expressions of racism and
xenophobia by means of criminal law, O] L 328, 6.12.2008, p. 55-58, see Vucic¢ (2021, p. 854-856)
for more information on the Decision.
See below for examples.
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RESEARCH METHODOLOGY

The primary hypothesis of the research is to prove that instead of attaining social
stability, memory laws aggravate the existing social tensions concerning the interpretation of
common history. If a society is characterized by divisions between various political, ethnic,
religious, or other identifiable social groups over the interpretation of historical conflicts,
any legally enshrined official history is rarely based on the interpretation acceptable to
every single group. Therefore, memory laws might contradict their very purpose, instead
of stabilizing society, they catalyze the underlying conflicts. This paradox of memory laws
is caused by a society being vulnerable to their effects.

Several elements are present in the definition of a vulnerable society. Firstly, the histo-
ry of such a society is burdened by the experience of a civil war or a conflict of similar nature
among various social groups. Secondly, a vulnerable society lacks a consensual historical
interpretation of the nature, causes, and consequences of the conflict. Thirdly, the national
identity of a vulnerable society is considered threatened by different interpretations of the
same historical events in other states. Fourthly, the consensual interpretation of a histor-
ical conflict, either among social groups of the same society or among states previously
involved in the conflict is substituted by a temporary arrangement that had enabled the
continuation of co-existence of conflicting social groups. This arrangement may be in the
form of the amnesty law, armistice, or peace treaty. The existence of one or more of these
elements makes a vulnerable society a fertile ground upon which memory laws can sow
the seeds of further future conflicts.

The research subject is the norms contained in the memory laws of vulnerable so-
cieties. Memory laws use the law as an instrument of the formation of collective societal
historical memory. From the point of view of the freedom of research, any “official history”
is an unacceptable social phenomenon (Kahn, 2019, p. 45). In several instances, historians
in various countries have protested through their professional organizations against mem-
ory laws, especially those that criminalize certain historical interpretations (Cherviatsova,
20204, p. 123; Koposov, 2020, p. 108; Stojanovi¢, 2017). To define more closely the norms
that would be the objects of research, it must be noted that the role of law in the formation
of historical memory is not controversial per se, nor should it be regarded in absolute neg-
ative terms. For a society to exist, some degree of official history must be present, at least
for the education of new generations in historical curricula (Ravitch, 2004, pp. 134-135).
The point is to identify those laws that create a dominant historical narrative against minor
or, to put it better, marginal narratives, while these narratives must be tied to historical
conflicts, primarily wars or atrocities.

In such a case, a memory law is no longer just an innocent memory keeper. It morphs
from a vehicle of translation of historical memory to future generations, to an instrument
of social control which leaves open the public space for the social group whose historical
memory the legislator finds legitimate, while other social groups are silenced and controlled
in their own memories (Gutman & Tirosh, 2021, str. 705; Gutman 2016; Loytomaki, 2012,
str. 19). In the international context, memory laws might lead to “memory wars” where
different national interpretations of the same historical events fight for the monopoly on
truth, unilaterally and both territorially and extraterritorially (Mélksoo, 2017, str. 91-92).
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The laws memorializing the Holocaust are taken as a referential point in the research.
Although they too suffer from the same deficiencies as any ordinary memory law, their
differentia specifica is a European-wide and strong consensus on the nature, causes, and
consequences of atrocities against the Jews. Juxtaposed to the Holocaust is the colonial and
revolutionary history of France as the first case study. This is followed by the conflicting
narratives in the triangle of Poland, Ukraine, and Russia that revolve around the need to
build and preserve the national identity and state integrity. Finally, the study encompasses
Spain, Israel, Bosnia & Herzegovina, and Rwanda, as societies where memory laws impose
a one-sided interpretation of historical civil wars.

RESEARCH RESULTS AND DISCUSSION

The Holocaust - A crime of social consensus

Memory laws that deal with Jewish suffering during the Second World War
(Holocaust, Shoa) represent bright examples of a legislator’s intervention in collective mem-
ory. The main reason is the widely adopted consensus over the meaning of the Holocaust
not only for German society (Fahrner, 2020, pp. 188-189), but the wider European society
as well, Cherviatsova, 2020b, p. 8; Kaminski, 2020, p. 71;),since its whole post-war history
is based on the denunciation of the Holocaust as the ultimate evil that must be condemned
if democratic values in a society should continue to function (Sierp, 2014, pp. 125-127;
Grzebyk, 2020, p. 13; Vuci¢, 2021, pp. 853-854). In addition to it, historical doctrine both in
Germany and all over Europe, although engaged in fierce debates on the degree of German
society’s guilt for the Holocaust, achieved almost a unanimous vision of historical facts that
serve as the basis of this crime (Koposov, 2020, p. 108).

The labyrinths of French colonial
and revolutionary past

In line with this development, the Holocaust memory law in France'? received over-
whelming social support. However, the attempts to legislatively interpret some other, socially
more controversial conflicts were met with a different reaction. Certain members of the
Parliament unsuccessfully tried to push through the law which would declare the crimes
of the republican army over the citizens of Vendée during French revolutionary wars as
genocide (Rousso, 2017, p. 1). The initiators argued that these dark periods in national
history must not be overlooked. However, it seems that the refusal of the Parliament to
adopt these laws was the echo of the wide consensus in French society that the crimes in
Vendée were acceptable by-products of the civil war, although certainly tragic and awful
atrocities (Bell, 2019; Joes, 2007; Jones, 2006). Historians insisting on the qualification of
Vendée crimes as genocide (Seicher, 1986) belong to the margin of the public debate and
their social influence is limited to certain far-right organizations.

2 Loin® 90-615 du 13 juillet 1990 tendant a réprimer tout acte raciste, antisémite ou xénophobe,

JORF No. 0162 of 14 July 1990, p. 8333.
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The situation is not quite the same with French colonial crimes, exactly because
there is a far lower degree of social consensus on their nature, causes, and consequences
(Adjemian, 2012; Tourkochoriti, 2017). In 2005, the Law on Colonial Past was adopted,"
obligating the educational system to punctuate positive contributions of French colonial
administration to the colonial peoples and expressed gratitude towards more than a million
rapatriés, people of mainly French ethnic origin that were forced to return to France after
the end of the Algerian independence war in 1962. For many members of the political
right, these victims did not receive the proper attention in French national memory politics
(Loytomaki, 2018, p. 91). The law divided the society, viciously attacked by the political left
attacked while enthusiastically greeted by the right (Cherviatsova, 2020b, p. 7). It spoiled
the relations with Algiers whose President promptly declared the conquest of Algeria by
the French in the 19" century as genocide, while the Algerian Parliament unanimously
condemned the statute, the result of both actions being the postponement of the signature
of the planned friendship treaty between the two countries (Errera, 2007, p. 28).

Social opposition towards the Law resulted in the abrogation of its most controversial
provision related to educational programs (Rousso, 2017, p. 7), and the proposal by the
French foreign minister to create a committee composed of French and Algerian historians
to evaluate its provisions (Errera, 2007, p. 29). However, this proposal never materialized
and the act continued to divide the French society.

Inter-state memory wars - cases of Ukraine, Poland, and Russia

The triangle of mutual wars waged with memory, historical truth, and occasional
force of arms is characteristic for these three countries. The Second World War represent-
ed a culmination of these wars, with the Red Army massacre over Polish officers and the
intelligentsia in the Katyn Forest, the Volhynia massacre of Polish people by the Ukrainian
nationalists, and the crimes of Polish collaborationists over the Ukrainians (Davies, 2005;
Marples, 2017; Petrovi¢, 2008;). With the outburst of civil war in Ukraine in 2014 between
Russian and Ukrainian ethnic populations, never fully investigated and clarified crimes of
Soviet authorities over Ukrainians between two world wars surfaced again (Plokhy, 2014).

In 2015, the package of 4 laws was adopted in the Ukrainian National Assembly
with the aim of society’s “de-communization” (Myshlovska, 2019; Klymenko, 2017). For
the purpose of this paper, the most important is Law No. 314-VIII which designated all
the irregular military formations and partisans that fought for Ukrainian independence in
the 20™ century as freedom fighters and prohibited public denigration of their historical
role." This provision grouped together a motley crew of people, from conspirators against
the Russian Tzar, peasant rebels that opposed Bolshevik measures of collectivization, and
Nazi collaborationists during the Second World War (Marples, 2017, p. 132; Soroka &

3 Loin® 2005-158 du 23 février 2005 portant reconnaissance de la Nation et contribution nationale en
faveur des Franqais rapatriés, https://www.legifrance.gouv.fr/loda/id/JORFTEXT000000444898/,
31.1.2022.

Law of Ukraine no. 314-VIII of 9 April 2015 “Pro pravovyy status ta vshanuvannya pam’yati
bortsiv za nezalezhnist’ Ukrayiny u XX stolitti”, Available at: https://zakon.rada.gov.ua/laws/
show/314-19#Text

179



Mihajlo A. Vuci¢, Memory laws in vulnerable societies

Krawatzek, 2019, pp. 161-162). The civil war in Ukraine exacerbated further the animos-
ity of ethnic Russians against such a legal policy of central authorities in Kyiv since this
population nurtures a different picture of Ukrainian collaborationists from the legal norm
(Korostelina, 2013, pp. 312-313). Furthermore, certain collaborationist organizations such
as “Ukrainian nationalists” that committed massacres against Polish civilians in the period
1943-1944 have become legally protected against public scrutiny which can easily fall under
the “denigration” category, which creates problems in relations with the Polish minority
and generally in Polish-Ukrainian relations (Cherviatsova, 2020a, p. 133). The other law
from the package, on the condemnation of communist and Nazi-socialist regimes and the
ban on the propagation of their symbols," equals totalitarian Soviet crimes with Hitler’s
genocide against the Jews, which is controversial of itself, but the even greater problem for
social stability is caused by the consequences of the ban on public propagation of communist
symbols. This implies that in Ukraine is forbidden to publicly perform the Soviet anthem
which served as the basis for several anthems of states that have diplomatic relations with
Ukraine (Uzbekistan, Tajikistan, Belarus and, of course, the Russian Federation).

The Polish Parliament adopted a declaration in 2016 as a reaction to the situation in
Ukraine that designates the massacre against Poles by Ukrainian nationalists as genocide
and establishes the national day of remembrance every 11" July (Radio Poland, 2016). Two
years later, Poland instituted criminal responsibility for denial of Ukrainian nationalists’
crimes through the amendments of the Act on the Institute of National Remembrance.'® The
memory war between two states gained momentum. The same Act contains a provision that
criminalizes any act that publicly and against “facts” assigns to Polish people or authorities
the responsibility for crimes of the Nazis, crimes against humanity, war crimes, and crimes
against peace.'” Regardless of the existence of abundant evidence on the collaboration of
Polish authorities with the German occupation force in the execution of the Holocaust,
and crimes of the local population over Jews motivated by greed, hatred, fear, or political
conviction (Tsesis, 2020, pp. 109-113), the Act essentially accorded the immunity from
any historical reappraisal to all potentially responsible. The bilateral relations with other
states suffered as a consequence, including Israel (Israel, 2018), the USA (Noack, 2018), and
France (BBC News, 2018). The diplomatic crisis was toned down after the amendment of
controversial provisions in the accelerated parliamentary procedure (Jaraczewski, 2018).

In 2014, new Article 354.1 was added to the Criminal Code of the Russian Federation
that criminalizes any act of denial or approval of the crimes established by the decisions of
the International Military Tribunal in Nuremberg, as well as any “intentional spread of false
information related to the activities of the USSR during the Second World War”'® Russian
authorities felt the need to legally protect the historical interpretation according to which

5 Law of Ukraine No 317-VIII of 9 April 2015 “Pro zasudzhennya komunistychnoho ta natsional
sotsialistychnoho (natsysts'’koho) totalitarnykh rezhymiv v Ukrayini ta zaboronu propahandy
yikhnoyi symvoliky”, https://zakon.rada.gov.ua/laws/show/317-19#Text

16 Available at: http://orka.sejm.gov.pl/proc8.nsf/ustawy/771_u.htm.

17 Ustawazdnia 26 stycznia 2018 r. 0zmianie ustawy o'Instytucie Pamieci Narodowej — Komisji

Scigania Zbrodni przeciwko Narodowi Polskiemu.

Federal'nyizakon N 128-FZot 5 maya 2014 O vnesenii izmenenii v zakonodatel'nye akty. Rossiiskoi

Federatsii.
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the red army played a key and heroic role in the elimination of Nazism in Europe, scoring
a string of great victories over Hitler’s forces (Belavusau et al., 2021, p. 12; Koposov, 2017,
p- 307). Such interpretation was needed not only to preserve the antifascist values as part
of universal European heritage but more importantly the Russian national identity and the
perception that the country’s image was under threat (Milksoo, 2015, p. 226). In the years
preceding the law’s adoption, in post-soviet states of Central and Eastern Europe, a narrative
started to crystallize about the red army as the occupational force not any different from the
Axis powers (Soroka & Krawatzek, 2019, p. 166). With the introduction of the new crime, any
attempt in Russia to objectively research the red army’s atrocities became the “rehabilitation
of Nazism® Thus in 2016, the Supreme Court upheld the decision convicting a citizen who
posted a link to the article “15 facts about the ‘Banderovtsy, or: What the Kremlin Is Silent
About” on his profile on social network VKontakte (Edele, 2017, p. 90). The article allegedly
counters the Russian misconceptions of the Ukrainian independence movement during the
Second World War, in particular of its leader Stepan Bandera. The perpetrator just reposted
the article from another source, and due to the few friends he had on the network, a relatively
small number of people had the chance to read the story. However, the Supreme Court still
decided to criminally suppress such an act on the basis of Article 354.1.

Such unilateral, legally sanctioned historical interpretations prevent any attempt to
create a transnational and reconciliatory common history that would contribute to social
stability and improve inter-state relations (Torbakov, 2011, p. 224). Even worse, they put a
strain on the system of international relations established after the Second World War and
the breakup of communist social systems in Europe.

Victors write memory laws — examples of Spain,
Bosnia and Herzegovina, Rwanda, and Israel

In 2007, Spain adopted a law that condemns the crimes of Francisco Franco’s dicta-
torship and pays homage to its victims.'” The aim of the Law on Historical Memory, as it
came to be known (Labanyi, 2008), was to bridge the divide over the interpretation of this
period of national history between previously opposing sides of the civil war. However, it
attempted this through the imposition of the period’s official historical interpretation as
the dictatorship marked by criminal state behaviour, and insisted on the need to finally
count the victims and condemn the perpetrators, which did not resonate well with parts of
the Spanish population that still puts flowers on Franco’s grave (Hepworth, 2014; Soroka
& Krawatzek, 2019, p. 165). Opposition parties vehemently opposed the law, arguing that
it erodes the democratic foundations of modern Spain (Boyd 2008, pp. 133-148; Soroka
& Krawatzek, 2019, p. 165), based mainly on the general legal amnesty for crimes of the
dictatorship, adopted after its fall in 1977 (Humphrey 2014, p. 34). The Law imposed a
specific reading of history to a society that had not previously attained a consensus on the
nature, causes, and consequences of a difficult and tragic period during which many Spanish
citizens lost their lives due to political differences. The stability achieved by the adoption of

¥ Ley de Memoria Histdrica, Boletin Oficial del Estado 310 (27 December 2007): 54310-16, Available
at: https://www.boe.es/buscar/act.php?id=BOE-A-2007-22296, 20.1.2022.
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the Constitution of democratic Spain in 1978, based on human rights and democratic dia-
logue, was rocked by the unfortunate intervention of the legislator into historical memory.
The Criminal Code of Bosnia and Herzegovina was amended in 2021 to criminalize
the negation of judicially established crimes that occurred during the civil war in this coun-
try if capable of inciting hatred or violence, with the maximum sentence of 5 years in pris-
on.”* The complex socio-political situation in this state that experienced bloody inter-ethnic
and inter-religious conflict relies for its stability on the Dayton Peace Agreement,*' and the
political system it created. The three constitutional peoples interpret the common history of
the civil war in very different and sometimes conflicting narratives over the nature, causes,
and consequences of the conflict (Neskovi¢, 2013, pp. 390-407). This volatile situation re-
sulted in the rise of social and inter-ethnic tensions after the adoption of the amendments.
Probably the biggest bone of contention is the decision to tie the crime of negation to the
judicially established facts of the ad hoc International Criminal Tribunal that has convicted
almost complete military-political establishment of Serbs during the civil war for genocide
against Bosniak people (Arnaut-Haselji¢, 2019). The old disputes on the Tribunal’s (un)
biased adjudication, qualification of the massacre in Srebrenica as genocide or war crime,
the issue of who fired the first gun in 1992 when the war started, etc., were energized by the
adoption of the amendments. The Parliament of Republika Srpska immediately adopted the
Law on the non-application of the prohibition of crime negation,” eroding the legitimacy
of central authorities. In addition, the Criminal Code of Republika Srpska was amended
with new Article 280a that provided for prison sentences of up to 3 years for those that
“denigrate, show contempt or grossly deprecate the symbols of Republika Srpska’, or from
6 months to 5 years for those that “designate Republika Srpska or its citizens as genocidal
or as aggressors”. First criminal charges have started arriving at the Prosecutor’s office in
Sarajevo, most recently against a journalist from Banjaluka, Branimir Puri¢i¢, who posted
on his Twitter account that there was no genocide in Srebrenica (Maksimovi¢, 2021).
The case of Rwanda is very similar to the Bosnian experience. Due to its histori-
cal experience in the last decade of the 20™ century with the genocide against the Tutsi,
committed as part of the inter-ethnic civil war, which was prosecuted in front of an ad
hoc International Tribunal that categorized the massacres against the Tutsi as genocide
(Jansen, 2016, pp. 191-213), Rwanda has inserted in its Constitution the provision on the
suppression of genocidal ideologies and adopted laws that criminalize genocide condo-
nation, minimization or denial. A person who states that the genocide never happened,
or that the other side committed genocide as well, or otherwise disputes the established
facts can be convicted for up to seven years in prison.”® The memory laws that prohibit
the denial of genocide were then used as a tool of suppression of political opposition.
President of Rwanda, a member of the Tutsi people, according to some critics, used this law

% High Representative’s Decision Enacting the Law on Amendment to the Criminal Code of Bosnia

and Herzegovina, Official Gazette of Bosnia and Herzegovina, 46/21.
2! Dayton Peace Agreement, 14 December 1995, https://www.osce.org/bih/126173
2 Law on Non-Application of the High Representative’s Decision Enacting the Law on Amendment
to the Criminal Code of Bosnia and Herzegovina, No. 02/1-021-584/21 of 30th July 2021
Rwanda, Law no. 59/2018 of 22/8/2018 on the crime of genocide ideology and related crimes §
2, Art. 5.
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as a convenient vehicle to suppress the voices of dissent from the Hutu opposition, whose
members were convicted for genocide in front of the International Criminal Tribunal for
Rwanda (Kelley, p. 2017; Loyle 2017; Tsesis, 2020, p. 117).

Finally, in Israel in 2011, a legal provision was adopted that provided for fines for
state-funded institutions that mourn on the Day of Independence (Gutman & Tirosh,
2021, p. 708). The independence day of Israel is for the Palestinian population the day
of mourning, or “Nakba’, the day when these people suffered the organized campaign of
ethnic cleansing by Israel defence forces (Abu-Sitta, 2004). Israeli legislator excluded the
historical memory of a social group in the State of Israel, the Palestinians, from official
history, and enshrined the interpretation under which the heroic Israeli people gained a
victory against aggressor forces of the Arab coalition and founded its independent state as
the only proper interpretation of the events of 1948. The law aims to give legitimacy to the
State of Israel in its present form (Jamal & Bsoul, 2014), regardless of the controversial status
of the occupied Palestinian territories, the never redressed expulsion of the Palestinians,
and the permanent discrimination of Palestinians still living in present-day Israel. In this
way, the Law upholds the state of social division and conflict between Jewish and Arab
populations in Israel and suppresses the attempts of historians, artists, and civil activists
to evaluate the War of Independence from a different angle (Gutman, 2017). Perhaps one
that instead of a miraculous victory of the Israeli army over the Arab aggressor coalition,
not unlike the Biblical one of David over Goliath, would talk about the organized attempt
of the superior Israeli military force to use the state of war to completely cleanse Israel of
non-Jewish population.

Civil wars in analyzed countries ended with peace treaties, armistices, or amnesty laws.
Compromise solutions of these legal acts enabled the continuation of peaceful co-existence
of previously conflicted social groups. However, political elites in power that represent the
interests of one side in the former conflict now exclude the other, “defeated” side from
the official history via a memory law. The delicate social balance is thus imperilled again.

CONCLUSIONS

The analysis has shown that memory laws in vulnerable societies contribute to exist-
ing social conflicts instead of being an instrument of stability. The imposition of only one
proper historical interpretation controls the social groups that share a different version of
history. This social control has the potential to erode the democratic foundations of soci-
ety, to restrict the guaranteed human rights and freedoms and in the end, to open the old
wounds suffered in historical conflicts, never fully healed.

Memory laws often operate with symbols and myths, and in this business nation-
alism is more at home than democracy, which finds strength in universal values and the
inclusionary approach to all social groups. It was already noted on the international level
that memory laws contribute to the rise of nationalism, since they exclude the other, and
create a spiral of conflicts of historical narratives (Zannier, 2018, p. 42). The only universally
accepted symbol that transcends national historic interpretation, at least when memory
laws are concerned, is the Holocaust, which explains the success of the laws regulating its
memorialization.
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The countries that have suffered historical conflicts are prone to various interpreta-
tions of the nature, causes, and consequences of these conflicts. It is doubtful that a universal
historical interpretation acceptable to all conflicting sides would be ever possible. Amnesty
laws, armistices, and peace treaties serve as provisional solutions for the elimination of
conflicts and enable society to continue to function normally.

If a state decides to officially decree history, the resistance of social groups that do not
share in the legislator’s vision of history is inevitable, regardless of the legislative technique.
Whether a memory law prohibits crime negationism, orders the celebration of an event
in a certain manner, relates certain people with certain crimes, the result is always the
same. It seems that the “distance” of the law from historical truth is irrelevant as well. The
Bosnian memory law at least relies on internationally adjudicated facts, while Ukrainian
finds the “facts” mainly in the work of Ukrainian historians. However, the issues of his-
torical legitimacy and factual background of memory laws would require a separate and
detailed study. For the purpose of this paper, it is enough to note the paradox of memory
laws in vulnerable societies — instead of an instrument of reconciliation they are a catalyst
of underlying social conflicts.
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