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TPAOUIIMOHAIMCTUYIKO-UTEHTUTETCKIA
OBPA3AIl Y HACTIEBUMBAIbY KOJ] CPBA HA CEBEPY
KOCOBA I METOXUJE

CaxeTak: /1ako cy TOKOM IpyIITBEHO-UCTOPHjCKOT pa3Boja HACTYMIIe MHOTOOPOjHE
APYLITBEHE IIPOMEHE KOje Cy HajANPEKTHIUje YTUILIa/Ie HAa IOPOSUYHI JKUBOT Y LE/IMHMA,
OpojHM 0d14aju Ccy ce ofpyKaIy U IpepacIn y IpaBIUIa JPYLUITBEHO IIPUXBAT/bUBOL II0-
Halllalba. Y CBeTIIy TAaKBUX pa3MaTpama, IJIABHU UCTpaXUBadky (Gokyc oBor paga duhe
ycpencpehen Ha mpusMy NOpOAMIHMX OFHOCA Y IPOIIECY OCTABMHCKOT IOCTYIIKA MYIIKIX
U SKeHCKUX HacjlefjHVKa, Hajuenthe Opahe u cectapa. 3akoH o HacnebuBamwy Perydmuke
Cpduje He TpaBM pasnuKy nsMely MyIIKUX 11 )KEHCKVX Hac/IefHNKA, OJTHOCHO Jielje OCTa-
BUOIIA KOja YMHe HacTeHMKe IIPBOT HAC/IEHOT pefia; ca IpyTe CTpaHe, 0dM4YajHo IpaBo
Y TPaguIujy CPIICKOT IPYIITBA HajlaXKe Jia ce YKEHCKM HAaCNeMHUIIM OffpUYy HAC/IeNCTBA
YMPINX pOONTETbA, TE€ 1a YNTABY MIMOBIHY, IIp€ CBETa HEIIOKPETHOCT, Hacnebyje MYIIKN
HacmenHUK — dpaT. HacnepHmdka nsjapa offpuiiama off IIOPOJITIHOT HACTIEAICTBA je HeOIo-
3uBa. ITonHY cTepeoTHI Cy OOIMKOBaHY IOJ, CHAKHUM IIPUTUCKOM JPYIITBEHMX o0udaja
¥ HOPMI, a I7TaBHa XUIIOTe3a pajia OffHOCHU Ce Ha TO Jla Cy TpajiuIja i1 001IajHO IpaBo 1
Jlabe jadm Off 3aKOHa, YeMy CBeflode MO/l U3 PETVCTpa Cy/icKe Ipakce. Y pamy he dutn
IpeJICTaB/beH! TTOAIN 3 CY/la O OCTAaBMHCKMM pacIpaBama Koje cy BoheHe 3a moapyudje
Onmrnae KocoBcka Mutposuia Tokom 2013. u 2014. roguse, ynMe ce ToTBphyje xumo-
Te3a [ja ce cecTpe U Jajbe OfpMUY CBOT Iela Hac/ecTBa y KopucT dpahe, ok je odpHyTa
cnTyaryja 3ademexxeHa camo y 10 mpefiMeTa OCTaBMHCKYX pellersa off YKyITHo 135.

KipyuHe peun: ngeHTUTET, IOPOANIIA, TPAAMILIMOHAMN3AM, TPaJUIMja, 0OUIajHO
mpaBo, 3akoH o Hacnehusamy, KocoBcka Mutposuiia
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YBOOHE HAITIOMEHE

[Topopn4HM OFHOCH, IPOXKETU MHOTOOPOJHUM YTHUIIAjIIMa U3 IPYLITBEHE cdepe,
OfyBeK Cy 1/ dMTaH peMeT COLMOIOIKOT M3y4aBarha, a TOTOTOBO Cy BaXKHY Ha HUBOY
npuMapHe nopoputie. IIpoydaBame y oBoM papy ycMmeprhemo y ToMm mpasiy. Y ogHOCY
Ha OPOAMUIIY Kao IPafi¥BHY KOMIIOHEHTY IPYIITBa KOHCTPYNCaHa Cy ofipeheHa mpasuia,
KOja Cy BpeMEHOM IIpepacia 1 y HausIJIef APYLITBEHO IPUXBAT/bIBE 0dpaclie MOHAIIAba,
a 3aIIpaBo NPENCTaB/bajy APYLUITBEHY HETPaB/y, Y CIy4ajy HalleT IpefMeTa MCTPKIBambha
ycMepeHy IIpeMa YKEHCKOM IIOTy.

Hanme, y Tpagmuumjy cprickor ApymTBa OffyBeK ce IOJipasyMeBaJio Jla Ce JKEHe, Ofl-
HOCHO CecTpe, OpUYy CBOT HAaCJIeHOT Jella Y KOpUCT Mylukapana — dpahe. To je o0uuaj
KOjJ1 ce TeHepalijaMa yHa3a | IPeHOCHO, KOJIOKBYjaTHO ToBopeh, ,,ca Ko/leHa Ha KOIeHO
a IIPBEHCTBEHO je IpaheH 1jejoM 04yBarba IIOPOANYHOT HAC/IE[ICTBA Y OKBYPY IPUMapHe
TIOPOZINIIe U HETIPEHOIIIeha UCTOT Y HeKY ,TyDy Kyhy*, kako ce To TpaiuLIMOHaTHO UCTH-
11aso, Kaja ce hepka, OIHOCHO cecTpa, yzia. Joll Kpo3 JaBHallllbe 0dpacilie MOHANIamba 1
BACIIUTaba KOJ CMHOBA 1 hepku, y TpaauImju Halller Hapoyia, OCeSHO ce ICTUYE KY/IT CHHa
Kao HaC/eJHNKa, OHOT Koju he HacTaBUTM MOPOAMYHY JIO3Y U TIpey3eTH yiuory gfomahuHa.

ITpoyuaBarbe 0BOT eHOMEHa, IIOYEB Off IPVMapHe OPOfITIHE TPYIIe, Y KOjy yOpajamo
CYIPY>KHUKE 1 BbUIXOBY OMOJIOIIKY /TN YCBOjeHy Jielly, Takobe ce Ipe/Ba U Ha HPOLIMpPEeHy
HOPOJMILY KOja fIeN 3ajeIHNYKe TPaJULIMOHAICTIYKE YBPCTO YKOPEmheHe CTaBOBE Y BE3U
C OBUM INTambeM. Ha Taj HauMH BeNVKM yTHUILIAj TIOPO/IE, IPBEHCTBEHO Ol M MajKe, aji U
IIIXOBIX POAMTE/hA — dada 1 flefia, 3aTUM TeTaKa, yjaka, CTPIIeBa, fjaje 3HaYajaH TOIPIHOC
CTBapamy 0d1YajHIX HOpMM Koje he yMHOrOMe offpeiTyl IPyLITBEHN MI0/I0Kaj MKEeHCKUX
HacnefHVKa. Tako Jjomasy 1o CTBaparba MOTPENTHYX MTPYBIIA U KOJ| CMHOBA, a7 ¥ Kof hepku,
jep CMHOBU, IOJICTAKHYTU CHAYKHUM TPaJUIOHA/THUM IOPOAMYHIM YBEPEMa, CMaTpajy
7la ¥IM IIe0 HaC/eTHM fleo TIPUIIaJia, 0K, ca ipyTe cTpaHe, hepke ofycTajy of MMoBMHe 3d0r
usderaBama KOH(IMKTa U 3ax1ahera MOpoAMYHNX OfHOCA He caMo ca dparoM (dpahom)
Beh 11 ca unTaBOM QaMIIIMjOM KOja HeTyje ¥ [TV OBe CTPOTO yTeMe/beHe 0014ajHe HopMe.

3akoH o HacnehuBamy Penydnuke Cpduje He IpernosHaje MO HacCTeHUKA Kao
KputepujyMm HacnebuBama, Beh oda mona (dpar u cecTpa) 3aKOHCKM Y)KUBajy UCTa IMpa-
Ba. [IpnTOM, Ha MICTPaXKMBAHOM IIPOCTOPY, >KeHe Hajuelhe HUCY yIIO3HATE Ca IIPABHUM
HOCTIeANIIaMa ofipyliaa Off UMOBIHe, 0 4eMy he ZeTa/bHUje SUTY peun y HACTABKY OBOT
pana. Kapa umax u fobe o ondujama momrrosama odn4aja, mro je MHoOro pebe y ogHocy
Ha OffyCTajame Off 3aKOHCKM Ipumnajajyher HacmegHOr flefa, Te IPUXBaTamba HACTIEACTBA
OfJ, CTpaHe >KeHa, ICTPaKMBalba 1 IIpaKca II0Kasyjy fa y HajseheM Spojy cy4ajesa fomasu
1o Tpajuo nopemeheHnx mopopguaHnx ogHoca nsmehy dpahe u cecrapa.

Hay4ury gompiHOC 0BOT pafia Oriefia ce y IOHOBHOM ITOTBphuBamy Ha pasHUM K-
MepuMa U3BPIIEHNX YBIAA [a je 00MdIajHa HOpMa YeCTO ,CTapyja’ I [ja ce OHa IpUMembyje
y IIPAKCH, @ He 3aKOHCKA, ITPaBHAa HOPMa, IIPY YeMY OBOT ITyTa Ty HOTBP/y IPOHAIA3MMO Y
MICXOfIIMa OCTaBMHCKMX paclipaBa Ha jellHOM y>KeM, aTpyjapXaaHoM, nmofpydjy Cpduje.
JpylITBeHM TOTIPMHOC OBOT pajia OI/iefia ce y ynyhuamy Ha [pyLIITBEHY HeNpaBay 1
cIrpere 0OMYajHOT MpaBa y TPaUIIMjI CPIICKOT IPYIITBA KOje Ha/laXKe OfjpyLiarbe XeHCKIX
HaC/Ie{HIKA, CeCTapa, Off Hac/efCTBa y KOPUCT MYLIKUX HAaCTeHMKa, dpahe, IITO IUPEKTHO
TOBOJIM IO HEITOBOJLHOT TI07I0Kaja I OfipKaBarba MaTepyjaTHO 3aBJCHE CUTYALlVje KOJ JKEeHa.
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TEPMVHOJIOIIKE HAITOMEHE

Tpapyuuuja u TpafULIMOHANIN3aM Ce YeCTO Y jaBHOM IUCKYPCY U CPIICKOM je3MIKOM
UJVIOMY TyMade Kao eKBJBa/IEHTHI IT0jMOBY, PV YeMY Ce BbIIXOBO 3Hauerhe 13jeflHauaBa,
LITO je TPellKa jep je TEpPMMHOJIONIKA JVCTUHKIIMja OBa [iBa II0jMa BaXKHa 3a pasyMeBabe
IIMpe APYLITBEHe CTBApHOCTI. Paji n3deraBarma je3snuKoTr HeCK/aja, opie heMo ykpaTko
00jacHUTY KOHTEKCT [I0jMOBa TpajuLuja’ U TpaguLMoHaansaM, koju he dutu y pokycy
OBOT paja.

Y Coyuonouixom peuruxy Tpagunmja ce ogpehyje kao ,,CKyI KyITypHUX odenexja,
odu4aja 1 BepoBarba KOjU ce CBECHO IIPEHOCH € TeHepaljyje Ha TeHepalyjy Kao KyITypHa
BPEIHOCT HeKe fApyTBeHe LemuHe (Sekuli¢, 20074, str. 629), IOk ce 3a TpaAULMOHAIM3aM
HaBOJM JIa je ,,KPYTO IoBoheme 3a TpaAUIIMOHATHIM 00paciuMa APy TBEHOT )KUBOTA 1
Tpa/iMLIMOHATHIM BPeIHOCTUMA Y APYLITBUMA Koja cy Beh 3axpahena MopiepHU3anujom
n rnodanmusanyjom” (Sekuli¢, 2007b, str. 629). TpaguunonanusaMm je HeraTMBHA CTPaHa
TpagnIuje jep ce ,,TeHeparHO cMaTpa MOAMGPUKOBAHMM 3a0CTaTKOM VU NIPEXUTKOM
npeTXofHMX (asa gApymTBeHOr U KyaTypHOr passutka“ (Ibidem). Counonomxu mno-
cMaTpaHo, Tpeda HaITaCUTH Ja MOCTOju APYIITBEHA pasinKa usMehy Tpagunuje, kao
elleMeHTa KynType de3 Koje He OCTOj1 OaIlTUHA, U TPaAMUIIVIOHAIM3MA, KOjU IPEICTaB/ba
MHCHUCTUpaIbe Ha TPaJVILIUj1 [0 CBAKY LIeHY, MaKO CY ce APYLITBEHNU YCIOBY IIPOMEHNIN,
U KOYHUITY APYUITBEHOT pasBoja. TpaaLiMoHannu3aM y CBOM €TYMOJIOIIKOM 3HAYEHY
CaIp>Ku CypUKC ,,J13aM", IIITO YKasyje Ha KPajHOCT ¥ IpeTepuBame; TUMe ce yrmyhyje Ha
ETOBO HETaTVBHO, PeTPOrpajiHO [ielIoBakbhe Ha APYIITBEHN HAallpelak, o he y oBoM
pazly SuTy TyMadeHo y CMepy Hac/Ie[HOT Ipolieca KOJ MYIIKVX 1 )KeHCKMX HaC/lefHMKA.
TpapumyonanisaM y cedu HOCK HeTaTMBHY BPEJHOCHY OPMjeHTAIN]y, Te IPeNCTaB/ba
HeTaTUBHY CTPaHy Tpafiuiiyje y MUpPeM CMUCTY.

Y cBeTny oBakBuX nmmnukanuja Hophesuh Harmamasa ga ,,u3 cBera 0Bora Mopamo
M30CTABUTH TI0jaM TPAJUIIMOHATHOCTY Kao jeflaH Off HeTaTMBHUX M3paXkaja TpajuLuje.
TpauIMOHAaTHOCT ce Besyje 3a KOH3epBaTU3aM Y HETaTMBHOM KOHTEKCTY, OIMYEHOM Y
IpeXUBENUM MOPATHUM 0dU4YajuMa, HOpMaMa, KYITYPHUM odpaciiuMa 1 IIpaByuInMa’
(Pordevi¢, 2012, str. 178). VicTpaskuBadky pOKyc OBOT paja ocedHO yKasyje Ha eJIleMeHT
UJIEHTUTETA CPIICKOT APYILITBA 3aCHOBAH Ha TPAJMIIMIOHAIN3MY jep ,TPaiuliuja mpenasn
y TPaAMIOHaIM3aM U yTUYe Ha KyITYPHO 3a0CTajarbe KaJl IOjefiVHI IOYNIbY Ja Ha/lase
HQjIOTIIYHU)jY CUTYPHOCT 1 de3deqHOCT y 10j. Tax ce Hajuemnhe 3adopasmpa na je Tpapu-
1yja Hajdopu n3dop us ucropuje. CBe TO yTUUe Ha II0jaBy OTIIOpa IpeMa MHOBaLlMjaMa
U IPORYKTUBHOM KputndkoM munvbeny  (Kokovi¢ & Risti¢, 2019, str. 29). Tpagunuja
Hocepyje CIUIeT yBPEKeHNX BPEHOCTI M HOPMM KOje Ce TeHepallMjcKI® YyBajy 1 IpeHoce
HajIIpe KPo3 IOPOANIHY CTPYKTYPY, @ KaCHMje U KPO3 IPYIITBEHU UAEHTUTET Te ,,Jja je

2 ,Ilojam Tpapuiuje Besyje ce 3a IATMHCKY pujed traditio y sHauewy npefama, UCIIOPYYVBalba,

IpeHolIeha C KOJIeHa Ha KOJIEHO. Y HajliupeM CMUCITY, 110jaM Tpaaniyja odyxBaTa IOoIIefie O JbYy-
IVMa, [PYLITBY ¥ CTBAPHOCTIL, CXBaTakba O HOpMaMa I IIPaBIIMa MILIbErba I le/laba, Koje CBaKa
reHepanuja mpeysuma of mperxonne” (Risti¢, 2017, str. 23).

~Ipanuimja npernocras/ba ofpeleH ofHOC IpeMa ToM Hacyel)y, OTHOCHO H3Pas CBECTH O IerOBOM
3Ha4ajy KOju ce IIPEHOCH ITOTOMCTBY Ka0 OCHOBA I Y/IOT ¥ ieroBo dynyhe mocrojame” (Milivojevié,
2013, str. 262).
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TpajiuIMja Ha HEeKM Ha4YMH IICUXOJIONIKY TpoduI jeflHe HaIMje, Hifje TeIKO 3aK/bydnTH.
W3 TakBOT MpOMIIIbatha yKasyje ce Ha UJEHTUTET jefIHe 3ajefHNIIe, YMMe Ce YIIOTIYIbYje
usrpabhuBarme KyIType YOIIITe 1 JOIPUHOCY LIMBIIN3ALjCKOM I OIIITeY0BEYaHCKOM
oBartohemy cBeTcke U byncke 3ajenuuie” (Dordevi¢, 2012, str. 175).

3AKOH O HACJIEBMBAY PEITYBJIMIKE CPBUJE

3axonoM o Hacnehusamwy Perrydmuke Cpduje (,,S1. glasnik RS”, br. 46/95, 101/2003
- odluka USRS i 6/2015) nponucaHe cy IipaBHe HOpMe 1 IIpaBuUIa KOjUMa Ce PeTy/IUIy
OpYIITBEHN offHOCHU HacnehuBama. Y ToM cBeTny 3akoH o Hacnehusamwy Permydnmke
Cpduje mpomcyje mpaBuia IPUINKOM IOfie/ie HOPOAUYHOT HAC/eACTBA: HACTe[HIKe
IIPBOT HAC/IEAHOT pefia YJHe Jielja OCTaBMOLA U CYIIPY>KHMK Y C/Ty4ajy KaJia OCTaBIIal] MMa
IIOTOMCTBO, Ha 4eMy he 1 duty Gokyc y o0BOM pafy, a YNTaBY 3a0CTaBLITUHY OCTaBMOLIA
ZieTie Ha jefHaKe JIeNoBe, jep ,HacnehuBame HacTaje ¥ IPOM3BOAY PABHO JIejCTBO ITOCIIE
cMpTy PUSMYKOT /MIfa (IpOTIalieeM HeCTAIOor IMIIA 32 YMPJIO), @ CACTOjI Ce Y CTYIAbY
HaC/IeHUKA Y IMOBMHCKOIIPAaBHE OJJHOCE YMPJIOT INI}A KOjU CY IIOCTOjalu Y BpeMe CMPTHI
Tor nuiia. Jlakse, a 1 ce Moro roBopuTH O HacnehuBamy, Mopajy dUTH ucnymeHe Tpu
IIpaBHe IIPETIIOCTaBKe: 1) mortus cause, 2) IIOCTOjabe HACTIENHUKA, 3) 3a0CTaBIITHHA
(Raci¢, 2021, str. 190).

ToBopehn o mportecy u cucremy Hacnehusama, ,,HACIEHO IPABO jecTe CKYII IPaBHMX
HOPMIU KOjUMa Ce Pery/Inily MIMOBMHCKO IIPAaBHU OFHOCK OCTABMOLIa HAKOH eT0Be CMPTIL.
YumeHnIa CMPT je BEKOBMMa OTICEHAPWJIA CBE APYIITBeHe 3ajefHumIie. [yduTak wraHa mo-
pofMIie YTUIAO je Ha YIaHOBe 3ajefHuIle (TopofuIie) KaKo Ha eMOTUBHOM, ajli UCTO TaKO
Y Ha IMOBUHCKO ITPaBHOM IUTaHy. HakoH cMpTU ocTaBMOlla, OCTajy HBeroBa MMOBUHCKO
npaBHa 100pa, Yuju ce 3Ha4aj pedIeKTyje Kako Ha HaCIeJHIKe, TaKo 11 Ha Tpeha nuia, amm
¥ Ha Ip>KaBy Kao CyKIjecopa y c/y4ajy usocTaHaka Hacinegnuka“ (Raci¢, 2021, str. 189).

YraHom 213. 3akoHa o HacnehuBamwy npomucyje ce ga ce ,HaCTeTHNK Moxe ofpehn
Hacneba 13jaBoM Ipes CyZoM /10 OKOHYama IMPBOCTENIEHOT MOCTYIIKA 3a pacIpaB/babe
3aocTtaBmTHHe. HacnemgHuk ce Mmoxe ogpehu Hacnmeha camo y cBoje nme. Cmatpa ce
Ia HaCJIe[HUK KOju ce ofpekao Hacneba Hukaga Huje Hu duo HacnmenHuK . [lajy ce Ha-
CIeHIYKe U3jaBe KOJi HOTapa MIN jJaBHOT OeeXHNKa, Ifie CTPAaHKe MOpajy O1UTH yImo-
3HaTe ca IpaByMa, odaBe3ama 1 mocnenuamMa. OHe Cy HEONO3UBe U HEIIPOMEH/BIBE.
Y HaleMm IpaBy IOCTOje iBa OONUTaIMOHA YTOBOPa ca ofpeheHnM HacegHOIPaBHIM
HocenIiamMa: YToBop O JOKMBOTHOM M3JIP)KaBarby M YTOBOP O YCTYNamby U PacIofe/n
MMOBIHE 32 )XIBOTA. YTOBOP O JOKMBOTHOM M3Jp>KaBamy Ca IOTOMIMMA OCTaBMOLA
WINK OCTaBIbe, 1in dak Tpehnm mrem. ITpema wrany 194. 3akoHa o Hacnehusamy, oBuM
YTOBOPOM ,,0daBe3yje ce IpMMarall U3Jp>KaBama /ja ce IT0C/Ie eroBe CMPTY Ha laBaola
U3IpKaBambka IIPeHece CBOjIHA TaYHO ofipeh)eHNX cTBapy WIm KakBa IpyTa IIpaBa, a faBaail
us[p>KaBama ce odaBesyje [ja ra, Kao HaKHaJy 3a TO, U3JIp)KaBa U Jla ce dpUHe 0 BeMy JI0
Kpaja BberoBor >KMBOTA U Jja ra I0C/Ie CMPTH caxpaun. [IpumMaar usgpykaBarba yroBOPOM
MoxKe 00yXBaTUTH CaMO CTBapy WM IIpaBa nocrojeha y TpeHyTKy 3ak/byderba yroBopa.
AKo IITO IpyTO HMje yTOBOPEHO, 0daBe3a N3apKaBama HapounTo odyxsara odesdehnBame
CTaHOBama, XxpaHe, ofehe 1 0dyhe, ogrosapajyhy Hery y donectu u ctapocTi, TpoLUIKOBe
Nedera 1 JaBaiba 3a CBaKOfHeBHe yodudajeHe morpede®. Ca mipyre cTpaHe, YTOBOp 0O
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YCTYIaby U PacIofie/iu MMOBIHE 32 )KUBOTA je YTOBOP HAC/AE[HO IPABHOT KapaKTepa
KOJUIM TIpefjak MOXKe YCTYIUTH I Pasfe/uTy CBOjy MMOBUHY IIOTOMIIMMA 1 CA4MbaBa Ce
IpeJi jABHUM OeJIeKHIKOM.

[Toceduo Tpeda HampaBuTHU pasnuky usmehy ycrymama HaclencTBa, OZHOCHO
IpUXBaTamba HACTIECTBA Y3 NCTOBPEMEHO YCTYIIamhe CBOT fiefIla [PYTOM HAaC/IeIHUKY, 1
OfpMIlamba Off HaC/e[CTBA. Y IIPBOM C/Iydajy cMaTpa ce Jla je HaCIeSHMK 1ao MO3UTUBHY
HAC/IeJHNYKY U3jaBy, @ HAKOH TOTa YCTYINO HACTEACTBO IIPEOCTaNM HAC/TeAHUIIVIMA,
IITO Ce M3jeffHauaBa ca IIOKIOHOM, JIOK, Ca ApyTe CTpaHe, y APYTOM CIIy4ajy je HeraTuBHa
HaCTIefHNYKA U3jaBa, HEIPMXBaTabe HAC/IeHOT flefia 3HauM Jja OU IMOTOMIIM HaC/IefHIKA,
YKOJIMKO MX MM, MOTJIN Jia Ce TI031Bajy Ha Taj HACTIEJHMU Je0 aKO TO XKeJle.

Hacnennuk ce Moxxe ofpehn HaceficTBa caMo y CBOje VIMe, /i He U y MMe TOTOMaKa
(wran 213. craB 2. 3akoHa o Hacnebusamwy). Takobe, dynyhm ma ce y mpBoMm cnyuajy maje
HO3UTMBHA HaCNeHIYKA 13jaBa, jaCHO je Jla Ce HMKAKO He MOXKe TOBOPUTH O OIPUIIAY,
Beh caMo 0 ycTymamy, LITO je jacHO HaBefieHO Y 3aKOoHy 0 HacnehuBamwy (wiaH 216. cTas
1)! I[ToToM1y He d11 MOITIM Ja Ce ,[I03MBAjy Ha Taj HAC/IELHMU Ie0 aKo To >kefe’, Beh ux cyn
[031Ba Kao Hac/legHuKe cefeher HacaemHOr pena.

JKeHa maje mosuTUBHY HaCcIeJHUYKY U3jaBy U YCTyNa CBOj [ie0, He Ofipuye Ta ce.
Vkonuko du ce ofpexsa 1 fajna HEraTUBHY HACJAELHMIKY M3jaBy, IbeHa Jena du dna
[I03BaHAa 13 Ibe [ja Kao HaclmegHuuy ciefeher Hac/aeqHOr pefa fajy HaC/eHIIKY M3jaBy.
Hanwme, y Cpduju ce r/1efia BpefHOCT MIMOBIHE KOje CMO Ce OJPEKIIN U OHJa Ce IIPOLIerhyje
Ha KOJIMKO TOAMHA TyOMMO TO IIPaBo, jep wiaH 82. cTaB 1. Tauka 2) 3aKOHA O COLVja/IHOj
samuty (Sl glasnik RS br. 24/2011 1 117/2022 - odluka US) ekcmmimtao Hamaxe fa
IIpaBO Ha HOBYAHY COLIMja/IHy IOMOh Mosce ocitisapuitiu fiojequHay, 0gHOCHO HOPOGUUA
»AKO0 TlojeguHalL, 0GHOCHO YNIaH TIOPOguLse Hitje TIPOJA0 VTN TIOK/IOHNO HEMIOKPETHY MOBIHY
unu ce ogpexao ipasa Ha Hacnehusarve HetloKpeidiHe UMOBUHE UL AKO je ipoTliexao tiepuog
¥ Kojem Ou, 0g WipHUHe 8pegHOCTTU HelloKpeiliHe UMOBUHE KOJy je pogao, HoKIOHUO UL
ce ogpexao dpasa Ha Hacnehusarve, moiao odesSehusaitiu omoh y cmucny 060i 3akoua n
aKoO IOjeIHAL], OfHOCHO WIAH IIOPOANIIE HHje 3aK/bYUIIO YTOBOP O HOXXMBOTHOM UBLP-
kaBamy " (Harr M. M.).

TPAIIMIIUJA U TPAIIMITVMOHATU3AM
OBVYAJHO ITPABO M HACJIEEUBATLE
Y CPIICKOJ [TIOPONINIIU

CoLMoIONIKY T/IefaHO, 0dMYajy IPeACTaB/bajy APYIITBEHO IPUXBAT/bIBA OIILITE-
npuxBaheHa IIpaByIa IOHAIIAA KOja CY KapaKTepUCTUYIHA 3a ofpeheny rpymy y ApyiuTsy.
Kopen odnuajHor mpaBa cexxe TyOOKO y MCTOPHjY Ia je jour y PuMcKoM IpaBy odndaj 0Bako
meduHMCaH: ,,peMa AeUHULN)U JyCTUHMjaHOBUX VIHCTUTYLMja, KOja je IpUXBAT/bUBA
3a Hallle caBpeMeHe yiideHnKe, 00M4ajy ¢y HemucaHa mpaBma npruxsaheHa y mpaxcu, u
003MpoM Ha TO fa UX APYLITBEHA rpyIa IPUXBaTa, 3a BUX Cy oHa u odasesyjyha“ (Si¢,
2011, str. 168). Oduuaju cy nuije u HaaMdje KOIEKTVBHOT UEHTUTETA jefHe TPYIIe, Te TAKO
MO>KEMO TOBOPUTH U O CrielnpUIHOM IIOPOANYHOM upieHTuTety. Jlykuh Harmamrasa ga
Su oduuaj Tpedamo pasmMKOBATHU Off HABYKe KOja, MAKO MpefCcTaB/ba yoOudajeH HaulH
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HOHAIIAKa, TOTKPeI/beHa IMYHIM JIN JPYIITBeHNM, Hije TpalieHa CaHKIIMjOM, JIOK je
,00114aj APYLITBEHN IIPOIIC KOjI HACTaje CIIOPO, IOHAB/bambeM ofipeheHor HaunHa ToHa-
mama y ofpebenoj apymrsenoj curyaunju. Kaj 4wiaHoBM [pyIITBeHe 3ajefiHILIE IOYHY,
yCIIefl BeroBOr IyTOTPajHOT IOHAB/baha, Taj HAUMH ITOHAIIAlba CMATPATH 0daBe3HNM,
HACTao je 0014aj, Tj. MPOINC O IOHALIAKY ce IpeTBOpuo y odudaj. CHara odnyaja je gaxie
Y TOM JIyTOM Tpajarby, M TY je U BeroBa clmadocT, jep He MOYKe JOBOJBHO Jia Ce PVIATOf/
IIpOMeHaMa y APYLITBY I 3aTO YECTO Jelyje Kao KOH3ePBAaTUBHA, I1a YaK M PeaKI[MOHapHA
cuma® (Lukié, 1970, str. 300).

Odnuaj moCBe MpefCTaB/ba APYIITBEHY HOPMY, @ FbeTOBUM KOHCTAHTHIM IIOHAB/babeM
ce pedhiekTyje odaBe3Ha CHara y cipoBobemy; MehyTum, yrpaso ,,0faB/ie IpouCTIHe jefiHa
HeraTMBHA CTpaHa odMyaja — mberoBa KoH3epsaiiusHociti. Odu4aj, HauMe, KOH3epBUPa,
ofip)kaBa JlaTe IPYIITBEHE OIHOCE, OH JJOIPMHOCH BHIXOBOj CTadMIN3aIINjI, IPOLy>KaBa
BUX0BO Tpajame. Kao Takas, 0014aj ce MICTOBpeMeHO TTOKasyje U Kao IIperpeKa 3a HacTa-
jarbe HOBVIX IPYIITBEHNX HOPMU, ¥ TO YaK U OHJA KaJf je TO ITOCTasIO allCOMyTHO OTpedHo,
KaJl Cy ce APYIITBeHU ofHOCH Beh moTImyHO n3MeHmIm u Tpaxke HoBe Hopme. Odndaj
CTOra 4ecTo II0CTaje HeaZleKBaTaH HOBMM APYIITBeHMM ofHocuMa. Ha Takse oduuaje ce
00MYHO HaCambajy KOH3epBaTUBHE, PeaKIMIOHapHe IPYIITBeHe CHAre [ia CIpede Halpefak
mpyursa“ (Lukié, 1953, str. 30).

ToBopehu o mopomyuyM Kao ApyLITBEHOj IPYIN, He3a00M/Ia3HO je HaITTaCUTH Ja je
»TIOPOITIHA TPyIIa henjcka opraHusaIyja Koja BpIIM TPaHCMIUCHOHY YIIOTY y APYIITBe-
HOM CUCTeMy IpeHocehy myTeM colujamsanyje 3axTeBe IPyLUITBA Ha MyIafie TeHepanje
(xao ‘mpoBopHMK ApyLITBeHOT KapakTepa)“ (Golubovié, 1981, str. 81). Hajmpe geBojunte,
IeBOjKe U KacHMje XeHe BacIIIUTaBajy ce Kpo3 00M4ajHa IpaBmiIa, Koja ce BICOKO BPETHY]Y
Kao JPYIITBEHO IIPUXBAT/bUBA, ¥ TO KPO3 HAPaTUB Ja Ce HajIpe daka offpeKia Hac/les-
CTBa y KOpUCT Opara, IIOTOM U MajKa, TeTKe, YMMe Ce IIPOU3BOAU APYIITBEHO MOXKE/BHO
noHanrame. To TupexTHO roraha reHepanyje yHyTap jefiHe IOPOINUIIE, a ,HajAMpPEKTHHUjA
Besa n3Mel)y mopofraHe CTPYKType U CTPYKType APYIITBEHOT CUCTeMa MOXKe ce TIoByhm
Ha JIMHUjU HOPMI U BPEHOCTH, jep Ceé ¥ IIPAaBHO-HOPMATUBHO 1 MOPaTHO-UE0TOIKN
cucreM ofpeheHor apyuITBa AMpeKkTHO pedprexTyje Ha mopoauy, dynyhu fa gpymrse-
HIUI crcTeM ofipebyje 1 MecTo mopoauiie y ApYyLITBY U HbeHe 3aJaTKe IpeMa JPYLITBY
(Golubovi¢, 1981, str. 83).

[llysakoBuh ncrmde fa, Kajia je y nuTamby HOPOMYHA IPYIIa, ,l0Behame MOpouIHe
CONMMIAPHOCTY ¥ CHaXKewe Beda Meby MupiM KpyroM CpofgHIKa Y KpU3HMM BpeMeHUMa,
yIIpaBO yKa3yje Ha 3Hauaj HOpPOfIMLE Kao 3ajefjHNIle, Y TeH1jecOBOM pasyMeBaiby OBOT
ojMa. Y BYCOKOMHIMBYYaIM3UPaHOM, HeONM1OepaTHOM CBETY, TEIIKO je poHahiu apy-
IITBEHY IPYIY Ca TAKBUM CTEIIEHOM COMMAAPHOCTH 1 YBpCTHHE MehycodHMX Besa, KakaB
je cy4aj ca mopoaumom® (Suvakovi¢, 2021, str. 727). Maptun Ceranan Harianraba ja je
»3Ha4aj pOfOMHCKMX Be3a y 3eM/baMa McTouHe EBpore ce Behn mrTo je semspa cupoma-
mHuja. OBe MOpoAMYHe MpeXXe U Bese MPYKajy, Kao U Ha 3anafly, UJeHTUTET, CMICA0
KOHTUHYHTETA Y HECTAadM/THOM CBETY U eMOI[MOHATHOCT; IITABUIIe, TO je ¥ OCHOBHA
MaTepujanHa HOfpIIKa porduHcKoj muamju. OBJie IOpoaNIa y IIyHOj Mepu UTpa CBOjy
ynory tBpbhase u ogdpamdeHor sufa ... HacIpaM fpykaBe 4uja je ;eMOKpaTja HeCTadMIHa,
a dyuer Bpro Husak” (Segalen, 2009, str. 481). Hacympor Tome, caM TpaAuIiOHaIN3aM
3aCHOBAH Ha MJEHTUTETCKUM IMpaBUIMMA y CPIICKOM JPYLITBY YIPO>KaBa II0BE€3aHOCT
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KOJI 4IaHOBa IOPOJMIie Y OGHOCY Ha MCXOJ, HaC/lIeHOT Ipolieca, Te Hajuenthe pomasn
IO TPAjHO HApPYIIEHUX MOPOANYHUX OFHOCA’. ,,AHAJIOTHO IPOMeHaMa Y APYLITBY, C1adu
CONMMIAPHOCT 3aCHOBaHA Ha MMOBVHI 1 CIIOJBHOM apOUTpy — NpaBIIMMa HacnehnBama,
a jaga OpraHCKa COMMZAPHOCT 3aCHOBaHa Ha a(DeKTMBHO] MOBe3aHOCTH ‘0cmodohennx’
mmaroctu (Tomanovié, 2019, str. 307). Mako ce 1 cama He C1aXke ca TAKBMM CTaHOBUIITEM
U KPUTHUKYje Ta Kao ,HEeyIMyTHY FeHepaliusalnjy” 3aCHOBaHy Ha ,IPMCTPACHOM IOCMa-
Tpamy", Auhenka Munnh ykasyje Ha cras mojefunux reoperndapa (Goode, Schelsky)
0 MHXePEHTHOCTY BPEIHOCHOT TPAIMIIVIOHA/IN3Ma KOjI KapaKTepullle TOpopuLy: ,OTyza
ce cMaTpa’io fia je 0014ajHO-HOPMATVMBHO MCKYCTBO WIAHOBA IOPOMYHE 3ajeIHNUIIE YBEK
y 3a0CTaTKy ! Kalllibelby 3a IPOMeHaMa Koje ce flelllaBajy y BUIINM paBHJMMa BPeJHOCHOT
cucrema“ (Mili¢, 2007, str. 228).

Y ogHOCY Ha 3Ha4aj MOPOAMIIE KAO IPMMapHe APYIITBEHE IPyIle y IPEHOUIEHhY
HOPMU M BPEJHOCTM y IIPMMAapPHOj COLMjaMM3alji, youaBa ce KONIMKO je IOPONLIa Ba-
JKaH areHC y IpeHOolIehy UIeHTUTETCKUX 0deyIexkja Kpo3 TPafiuL[IOHA/IN3aM Y CBETIY
HacnehuBama KOl MyIIKIX 1 KeHCKIX HaC/IeHUKA: ,[IOPOAIUIIA Ce ICTOBPEMEHO jaB/ba I
Kao ‘maprHep’ ApyuITBY: Bpiuehiu cBoje PyHKIMje, TOCESHO COLMjann3aTOPCKy, OHa fienyje
IIPOCUCTEMCKI, TIOLITO Ce BaCHUTaBame Jielie OfjBIja y CK/Iafy ca IocTojehM MopamHuM
HOpMaMa U BaxehuM fpyrTBeHnM 1 KyrTypHnM odpacryma“ (Suvakovié, 2021, str. 727).
ITonse ynore XuBe y >keHama’® yIIpaBo jep cy popMmpaHe off HajpaHMjeT AeTUHCTBA jOII
Kpo3 ¢asy nmpuMapHe colmjanusaiyje, a Beh Ty ce ocnmkaBajy oueKuBarba Off MYLIKOT 1

*  CinyHe cuTyanuje ce fellaBajy u 'y octanom geny Permydmuke Cpduje. Y mpuior Tome MMaMo

VICHIOBECTH U CBEfl0UeHba XKeHa KOje Cy Hapylule IOpoAndHe ofHOCe ca dpahoM HaKOH ocTaBUHCKe
pacnpase. ,Jonnue 2006. je IpeMUHYO OTal, a1l HUKO HUje XTeO Jja IpaByU NpodieMe, OffHOCHO
HyCcMO nipuyaiu o ToMe. CecTpa ce IIpBa M3jacHMIIA Ia Ce OfpUye Y KOPUCT Majke 1 dpara, OHJa
caM 1 ja ucto. Huje To 110 0HO IITO caM Keflenna, ali HEKaKo Ce TO OYeKMBAJIO, ja CaM ypajuia
OHO 11ITO je 1o oduvajHoM npaBy. Hekako ce noppasymesao sia he ce ocraru dpary. Ha Toj mpBoj
OCTaBMHCKO]j caM ITpelIa IpeKo TOTa, alIi CaM M3alljla ca HeKMM IrpyeM y cTomaky. Ilocme Tora,
IMTaza caM MajKy Ja iU Cy pasMMIbay ja Heuto ocrase u hepkama. Huje joj duo jacuo samro
japrmyam o ToMe, Kao MofpasyMeBa ce JIa KeHCKO JieTe KaJ ce y/ia fia OfyIa3u u mocTaje Tyha kyha.
MebyTum, BpeMeHOM je Memaa Mulberse. ITommTo je duma jour jenHa kyha, xTena cam fja jodujem
neo Te kyhe, a ieo cectpa. bpary ocraje cBe ocTano. Monua caM Majky Jia Ce M3jacHU Jja aKo je beHa
JKerba Jla dpaTy OcTaBM CBe, ja ce Hehy MelaTu, any ako ce He M3jacHM, fa hy TpakuTn HeKu zeo.
MebyTum oHa Huje XTenma fia ce M3jacHM, OCTABIIIA je Ia TO PelllaBaMo MOCTIe beHe CMPTH. bua cam
cBecHa f1a he 1o oBor fohu, pexia cam joj fa /v 3Ham fa hy nsrydurn dpara ako HEIITO He ypajuIi.
Omna Huje XTea fla ce 3aMepy CUHY M OCTaBIJIA je TaKO HeflopedeHo. bua cam oy crpecom, cBe ce
TO JlelIaBasIo Jla Huje Ipouto Hu 40 JaHa of CMPTH Hallle MajKe, IbeHa CMPT je Iajia y JPyTy IJIaH.
Cecrpa je ocrajna HeyTpasHa, peka je fa Hehe fa ce Mera. bpar My je pekao ako y3MeM HeIITO ja
padyHaM Jia BiIlle HeMaM OpaTa, fia y3MMaM Off IberoBe fielie U ja Ou ce oTal] IPeBPHYO y rpody fa Me
4yje. Ja HucaM MOITIa Ia YPaAuM jeffHO M [PYTO, la Ce IPUXBATUM HAC/Ie[CTBA A fla He TOBOPUM ca
dpaToM, a ca ipyre CTpaHe Jia caM ce OfIpeK/Ia, TO d1 Me TyOOKO IIOBPENUIIO, M3TyduIa OUX MIAEHTH-
teT. CBecHO caMm usadparia ia ce OffpeKHeM I Jia BUIlle He KoMyHunypam ca dparom” (PRVA, 2024).

»COLIMOJIONIKO pasyMeBarbe MIUTa O Majiiy Tpedao d1 fja JoIprHece pacBeT/baBamwy TPasy-
IIMIOHAJTHOT, @/ M CaBPEMEHOT Ky/ITYPHOT 0dpaclia edyHICatba YIore MajKe, HBeHOT COLUjaTHOT
CTaTyca M OffHOCa APYIITBEHe 3ajejHMIe mpeMa 10j. CarneaBame MaTePMHCTBA KaO Ky/ITYPHOT
odpacIia 3HauM pasMaTpabe jefHOT IIOICUCTEMA KYNTYpe U berose QYHKINje Y OKBUPY APYIITBEHe
sajepunie y nemmuu (Tripkovié, 2005, str. 160).
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»eHckor gereta. lllyBakoBuh nopsmaun na ,,y TOKy IIpMMapHe collMjaansanyje y Iopo-
IV JleTe YYU MaTepU je3UK, CTU4e MHTepPIIePCOHATHOM KOMYHMKALIMjOM JIPYLITBEHO
IpUXBaT/bUBe 0dpaclie TOHANIAA, UgeHTHuiliapHa obenexja (Harm. M. M.). Mako apyru
dakTopu conyjanmusanmje y KacHujeM Iepuony Kodujajy Ha 3Hadajy, yrora mopoguiie y
colMjanmsanuju 3ampaBo HuKaza He pectaje” (Suvakovi¢, 2013, str. 156). To cy mopyke
KOje HaM Ce IIa/by OfMaJIeHa, IITa je 3a [IeBOjYNlle, ITa HIje, a y4ekbe II0 MOJIENy je OBJie
CBEIIPYICYTHO U KOJ, ledaKa U KOJI IeBOj4IIia, Koju he yripaBo Ha Taj HAYMH IeplenpaTy
CBOja IpaBa Koja [O/Ia)Ky Ha POAMTE/bCKO HAC/IEACTBO. Je3UK je MIyCTPATUBaH, a Liajbe JyO/by
HIOPYKY OfipM1iakba Off UMOBMHE, y/IOTa CECTPe OIIeBaHA je M Y CPIICKOj KEbVYKEBHOCTH I7ie ce
CTBapa KY/ITYPOJIOLIKY TPAUI[IOHATHI KY/IT CeCTpe, YlMe ce Takobe oc/ikasajy mocedHa
uaeHTuTeTcKa odenexxja. C mpyre cTpaHe, y Ipakcu HaciehuBama, CYIITMHCKY Ce HajBUIIe
HOTeHLVIpa IUTambe KaKo fla CeCTpa ,,y3Me dpaToB/beB JIeo, Yak ce U KaxKe Jia je ,,y3ema’ min
»oTema“ o dpara. VICTO Tako, TEpPMUHOJIOLIKY YCTa/beHO YBEK Ce TOBOPU O ,04eBIHM VI
»AegoBuHu . Jou je EHresc Harmamasao ga MOHOraMHa MOPOANIIA HACTAje HA EKOHOMCKO]
OCHOBH U Jia je 3aCHOBaHa Ha ,,B/Ia[JABIHN KjIaca C M3PUYNTUM LybeM pabarma gele ¢ He-
OCIIOPUBYIM OYVMHCTBOM, @ TO Ce OYMHCTBO 3aXTeBa jep Ta Jielia, Kao poheHn HaclIegHULH,
MIMajy jeHOT faHa [ja Hacyee o4eBo nMame (Marx & Engels, 1950, str. 185-232). CBakako,
y BpeMe Kafia je EHresic oBo micao, y IpeTe>xxHoM Jieny EBporie, 3aKOHCKM MYIIKH U YKEHCKI
HaCIeTHUIIM HUCY QMY M3jeqHadeHn: KhepKi je MpuIafjao Mupas, a CHHY — HaclefCTBO.
ITopebema paay, mpaBua mMepujaTCKOT HAC/IEHOT TIpaBa ca MpaBU/INMa O HaclnehuBamy
y Perydmymun Cpdwmju, ca acniekTa (He)jemHaKMX IIpaBa sKeHa U MyIIKaparia, AnjaMeTpaaHo
ce pasnukyjy. Hanme, ,,y nepujaTckoMm IpaBy je Ipelu3upaH aTMKBOTHM [0 HacTeHMKA
pBe Kateropuje (y IpBOM HACNIETHOM Pefly), 8 HAKOH HIXOBOT HAMUPEHa, Y CIy4ajy Aa Hije
pacriopeheHa I1e/IOKyIIHa 3a0CTaBIITHHA, OCTATaK WV TAKO3BAHM ITpETeK jienu ce usmehy
Hac/IeJHNKa pyTe Kareropuje (HaclemHoOr pefia). YKOIMKO He TTOCTOje HAaCIefHNUIV IPyTe
Kareropuje (Hac/IeHOT pefia), OBaj OCTaTaK 3aocTaBIITHHE he ce y TpeheM HacmeHOM pemy
BPATUTI HACTIeTHNIIVIMA IIPBOT HAC/IEHOT pefja U IIOoen T 13Mel)y IbIX IIpoIopLuoHaIHO
Q/IMKBOTHUM JITIOBMMA KOjJ MM MHaYe IIpeMa 3aKOHY IIpUITafiajy, amu Tpeda uctahm ga oy
HOTOHOCT Y TpeheM HaclefHOM pefy He MOTYy KOPUCTUTH Cynpykuuiy, dyayhu na cy
Spaunm, a He kpeuu Hacnemuuum” (Cerimovié, 1936, str. 27-28, Covié, Stiepanovié, 2022,
str. 264). Cynpy>XHULIY YMHE YeTBPTI HACTIEAHNU Pefl, YKOMMKO HeMa KPBHUX HaC/IeJHMKA.

V1 Ham yriegHM coLMOIIOTr U mpodecop MopoandHor mpasa Mapko Miagenosnh
HaI/IaIlIaBao je MOPOIMYHY Cerperaryjy Koja ce IIpeMa >keHaMa JCTIo/baBa, n3Mehy ocTaor,
" Kpo3 ,,ycKpahmBame HaclTeHUX ITpaBa SKeHCKO]j IellM, Y YCTAHOBU MUpasa, CIipeMe 1
ynompensa. Ca ipyre cTpaHe, APYLITBEHA cerperaiyja mpeMa XeHaMa, Kao ‘Tocienna’
npeBasubeHe MPOIITOCTH, U3PaXKaBa Ce ¥ MOTLEHMUBAYKOM OJHOCY IIpeMa >KeHM Kao
YMHMOLY APYIITBEHOT IPOTpeca, Y HeBepoBamwy Y beHe MOTyhHOCTI paBHOIIPaBHOT
IIKO/IOBakha, 00pa3oBaba, 3aMol/baBamba, HallpeloBama y Kapujepy, y euKacHOCTH 1
IPOAYKTUBHOCTY >KEHUHOT paja, uTh. OBJie je ped o maTpujapXxaaTHOM CXBaTamwy Apy-
IITBEHOT BPeJHOBama KeHe YNjii Cy HOCMOLM CeOCKM 1 MasorpahaHcky MeHTanmurTeT"
(Mladenovi¢, 1995, str. 213). XKene cmaTpajy ga mofHOCe XPTBY, @ HEIIpaBLy HAaHOCE cedu
IOK pajie HewTo 7odpo 3a dpara. Tako HAC y HOPOAUIIY Y€ jOILI Off HajpaHMjer e TUCTBA:
HEIIICAHO je IPABIUIIO [ja )KeHa Tpeda fia ce )KPTBYje, MOpa fia MOIITYje MPABIUIa, jep aKo
TO He YMHMY, OKapaKTepuIle Ce Kao JIoIIa CECTpa.
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Ananmusupajyhy KoHIeNIuje APYITBEHOT MAEHTUTETa Ca COIVONIONIKOT acTIeKTa,
MOTY ce M3BeCTH cefiehn 3aKk/by Iy KOji Cy PelleBaHTHM 3a CUCTEMATH3aI[ijy OBOT IT0jMa:

»1. VIIEHTUTET je MCTOBpeMEHO MHVIBU/YaTHY 11 KONEKTYBHY (peHOMEH KOjU YKIbY-
Jyje Ipey3yuMarbe HOBUX e/leMeHaTa Kao 1 0O4yBame CTapMX, TaKO Ja je ICUXOCOLMjaTHa
nudepennujanmja ypex Moryha.

2. Vipenturert je ompehen Kako mpumagameM TaKo M MOCE[OBAbEM M3BECHUX OfI-
JTUKa, IPY 9eMY jellHV elleMEeHTU MOTY OUTH 3HaJajHUj! Off PYTUX (TO 3HAUM Jja FBIXOBa
MmebycodHa xmjepapxusanyja Hitje MCK/bydeHa).

3. Opnmke Koje Cy OCHOBA MJCHTUTETA, MOTY OUTH TePUTOPUjaIHe U/UIU COLUO-
Ky/ITypHe (1 OTy/a BpeMeHCKe), OHe ce MOry Meh)ycodHO OCHa)KMBATI M/IV TOHUIITABATIL.

4. VigeHTUTET je NCTOBpEMEHO Ipoliec 1 cucTeM, Oyayhu ma je mo cBojoj mpuponn
[MHAMUIYaH, A/l UCTOBPEMEHO TEXM YPABHOTEKEHOCTH.

5. IIporec HacTajara UIEHTUTETA je IIapafoKcanaH, jep je yTeMe/beH Ha CIOCOOHO-
CTH IIpeficTaB/bamba cede, a TO MpefCTaB/balbe je yCMepeHo u mpuaaroheno gpyruma. To
la/be 3HAYN A MAEHTUTET He CaMo /ja Mea CBOje cacTaBHe fiefioe Beh u oncraje camo
3axBasbyjyhu 10j crrocodnoctn® (Stojkovié, 1993, str. 24).

VpenTnTeTCKa 0d€Iexja y OBOM CITy4ajy, Kao COIMOIONIKA OfIpefHIIIA, TIPeCTa-
BJbajy U3BECHY TIOJIENY ,MMI M OHM', IIpeMa 4eMy ce IIpaBy JUCTMHKINja usMely Mykor
1 JKEHCKOT I10/1a y Hac/IefTHOM IIPOLleCy MOACTaKHYTa TPaUIIOHAIM3MOM.

METOIOJIOIIKA HAIIOMEHA

[TaBHM LIM/b OBOT MCTpPaXKMBamba OJHOCY Ce Ha YTBphUBame HauMHa OfjpMLiatba,
OJIHOCHO TIpMXBaTarba HAaC/leICTBA HAKOH CMPTH jeqHOT (11 0da) popuTterba Kof SpaTcKo-
-CeCTPUHCKMX offHOCa. [TomasHa xumoresa je d1ta a ce cectpe MOf, yTHIjajeM odudajHOT
IpaBa y TPafULIUjH CPIICKOT APYIITBA OAPUIY CBOT HACTEIHOT fiena y Kopuct dpahe, yrpkoc
YNMEeHNIN Jja 3aKOH 0 HaclnehuBamwy y Perrydmuum Cpduji He pasiyikyje mos, mpennsHyje,
JICTOBEeTHA Cy IIpaBa 11 0daBe3e KaKo 3a MyLIKaplie, TaKO 1 3a XkeHe. VcTpaxnBame je 0dy-
xBarano OnmuTtyHy KocoBcka MuTpoBuIa, y3 IpeTIOCTaBKY fa CY TPaAUIIOHAIMCTIYIKI
odpacuy MoHallaka Makbe U3PaKeH! Y YpOaHUM CpefjHaMa.

CrpoBefieHO je eMITNPIjCKO MCTPKUBabe, IPY YeMy je KopuiiheHa MeToja aHa/In3e
cafip>Kaja, aly M TeOPUjCKU IIperyief INTepaType, M KOHCY/ITOBaHa Hay4yHa JINTepaTypa
ayTopa Koju Cy ce daBMIM CIIMYHOM VIV ICTOM TeMOM. 3a moTpede carjefaBama cBeody-
XBaTHe C/IMKE MCTPaKMBaHe TeMe, METOOM aHa/IM3€e CafpKaja aHaIM3MPAHY CY TOJALY U3
pelllerba OCTaBMHCKUX pacipasa 13 OCHOBHOT cyfa y JIeCKOBILY, Y Ujoj CY Ha/IeXKHOCTI
npenmeru ca tepuropuje Onmurnne KocoBcka Mutposuna. Cu pegMeT godujeHn cy
3BaHIYHVM 3aXTEBOM 3a IIOTpede HayYHOT MCTPaKUBamba, I TU Iofany he ce kopucTutu
UCK/bYYMBO Y Hay4He CBpXE, a Y TOCEMY Cy ayTOPKe OBOT paja.

Y3opak je HaMepHU 1 BbuMe cy odyxBaheHU peaMeTH OCTaBMHCKMX pellierba U3
CyAa y OHUM C/Ty4ajeBMMa Kaja cy HacimegHuiy u dpaha u cectpe, jep Hac je 3aHMMAo y
K0jOj Mepl ce cecTpe IIPMXBATajy CBOI HACTIeHOT fIefIa, OfHOCHO Ofipudy y Kopuct dpahe
IO CHXHMM yTHUIajeM 0OMYajHOr IIpaBa. AHA/IM3UPAHY CY IPeAMeTH U3 OCTaBIHCKUX
pactipaBa Koje cy ce Bofiue Ha Tepuropuju Onmrune Kocoscka Murtposuiia Tokom 2013.
n 2014. ropue, Synyhu ga cy mpegMeTyt 13 OBe ABe TOAHe JodujeH M 13 Cyzia 3a HoTpede
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OBOT UCTpaXXMBama. bpoj mpegMera xoju je mMao 3a HacmenHuKe dpahy u cecrpe, fodu-
jEeHMX 32 OBe JIBE KaJIeHJApCKe TofMHe, n3Hocu 135.

PE3YIITATU NCTPAJKVMBAIbA

AHanmsa mogaTaka 13 Cy/ja o pellierliMa OCTaBUHCKIX paclpaBa Koje cy BoheHe Ha
tepuropuju OnmrnHe KocoBcka Murtposuma (2013-2014)

Op 135 pemtema, y iBa Cly4aja je CKIOI/beH YTOBOP O HOXXMBOTHOM U3JIp>KaBamby
ca cCMHOBMMa, He ca hepkama Beh ca cuHOBMMa, Ha 1Ta hepke HuUCY nMare IIPUTOBOpP U y
HOTIIYHOCTY Cy IIpM3HAJIe IIpaBa yroBopa mpex cyfnoM. Camo xof 10 0cTaBMHCKUX pelle-
’ha CecTpe ce HICY ofpekie y Kopuct dpahe, Beh cy ce mpuxBaruie cBOr HaClIeIHOT fiea.
ITpema ToMe, o 135 ocTaBMHCKMX pellera Bohenux Ha Tepurtopuju OmmriHe KocoBcka
MutpoBniia, Ifje Cy HaCTefHNUIV SUIM KeHe U MYIIKapI, y 123 ocTaBMHCKa CIIOpa cecTpe
cy ce oppexie y kopuct dpahe (Tadena 1).

YBUIOM y pelllerba OCTaBMHCKIX pacIipaBa Koje cy BoheHe Ha Teputopuju ONiuTiHe
Kocoscka Mutposura y 2013. n 2014. ropuHM MOry Ceé U3BECTU cnenehn 3aK/bYyIIN U
pesynTatu. AHanM30M JOOMjeHNX pellleha O IpefMeTIMa OCTAaBUHCKIX paclpaBa, y
HEKOJIVMKO IIpefiMeTa yoyaBa ce [ja je cCaMo ca CMHOBMMa, HuKaj ca hepkama, mornucusan
YTOBOP O HOXXMBOTHOM H3JIpXKaBamby, KOjU IIPUIMKOM OCTaBMHCKMX pacIipaBa cecTpe/
hepke Hucy ocmopasare. VI Kof cK/Iamama 0BAKBOT YTOBOPA BUAUMO fja POSUTEbY Aajy
IPeJHOCT CMHOBUMA, Te fia ce usMehy hepke nmm cuna dupa fa ce ckonu yroBop ca cu-
HoM. [IprTOM youaBaMo /ja je CK/Ialarme TAKBOT yTOBOPa IPUINIHO PETKO IPUMEHUBAH
HaunH ode3deherpa HacenCTBa, IITO dU XUITOTETUYKY MOTJIO Jia 3Ha4M dap [Be CTBApu:
a) [ja OH HIje IPUXBAT/BUB 3a POAUTE/bE MOLITO UX (GOPMATHO CTaB/bA Y 3aBJCAH IIOJIO-
XKaj y OHOCY Ha BIUXOBO JieTe Koje ce odaBesyje fa he ra fo>xuBoTHO u3gpxasaTy; d) fa
POIMTe/bY YOIIITE He CyMmbajy fia he ce cecTpa ongpehn HacnencTBa y Kopuct dpara, Tako
Ia He BIJe PasjIor 3a IOce3ameM 3a OBYM IIPaBHUM MHCTPYMEHTOM KOjU je, IIPUIVIKOM
OCTaBMHCKe pacIipaBe, Hajjade IIPaBHO CPECTBO, jep ce HOCMaTpa Kao ,,yTOBOPHMU OfFHOC .

Y ocTaBMHCKUM paclipaBaMa IZie je y4ecHUK hepka ocTaBuOLa WIM OCTaBUIbE, Y
CITy4ajy fia je dpaT MpeMUHYO, cecTpe ce Takohe ofjpuuy cBOT HaCTeTHOT fleNa y KOPUCT
dparoB/beBUX HACTIE[HIKA, OHOCHO Y KOPUCT YHYKe/yHyKa ocTaBUbe/ocTaBuona. My
TUM CHUTYyallMjaMa CecTpa ce Ofjpuye CBOT HAaCIeHOT JieNa y KOPUCT OpaToB/beBe Jielle,
CTaB/bajyhyr CUTYPHOCT — CBOjy U CBOjUX IIOTOMAKa — Ha [PYTO MeCTO. YBUOM Yy pellermha
OCTAaBMHCKUX paclpaBa CyficKa IIpaKca MoKasyje 1 Jja ce HaCleTHUIN OfpUdy Y KOPUCT
APYror XMBOT POLUTERA, JAKIIe fAela y KOPUCT Majke mwin ora. OBo, mehytum, He du
Tpedasio cMaTpaTu TpajuIoHanusMoM, Beh ,,mpucrojHuM noHamameM . OfpuLameM
Off HAaC/IeICTBA YMPJIOT POAUTE/hA Y KOPUCT APYTOT POAUTe/ba (IO YCTIOBOM Jja OH HeMa
Ielie 3 HEKOT APYyror dpaxa), Aella-HaclIeHULY HULITA He IIPejyRuLMpajy Y IOIIey
HAaCJIefICTBA ITOC/Ie CMPTH U [PYTOT POUTEbA.

ITpakca noxasyje ga ce dpaha He ofpuyy Hac/lencTBa Y KOPUCT cecTpe, Beh y moje-
IMHMM OCTaBMHCKUM ITpeMeTHMa JO/Ia3! JI0 TOTa fia ce 1 cecTpa u dpaha nmpuxsare cBor
HaCJIe[IHOT fena. Y JodujeHoM MaTepujajly He IIOCTOjU HUjefjaH IIpeMeT y KojeM ce dpat
OfjpMUe CBOT HACTIeTHOT flefa Y KOPUCT cecTpe. VI3yseTak je ia cectpe Hacnehyjy rotros HoBarg
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Ha TekyhuM padyHuMa; To cy, MehyTum, yBek He3HaTHe CyMe Koje Cy 3a0cTaste Ha TeKyhum
padyHMMa 0dy/I0BENNX POAUTEDA, IOK HeKpeTHNHe Hacnehyjy dpaha, omHOCHO crHOBH.

Kapa ce nemm nmosuna usMeby jegHor o pogurerba, cuHa 1 hepke, Hacnebyjy popu-
Te/b — MajKa MIN OTall — U CMH, a hepka ce MOHOBO Ofipyye CBOT HAc/TeHOT fena. [Ipakca
IIOKasyje /1a, Kajia Cy y HaC/IEHOM OCTaBMHCKOM IIOCTYTIKY Spaha jeNVIHM yYeCHMLM, Tajja
PaBHOMEPHO Jeie UMOBMHY, JIOK Ce CeCTpa ofpude y KopucT oda dpara. YoueHo je ma ce
IpeMa pacIiofieni Hac/efiCTBa YBeK MojpasyMeBa fla CTaMOeHy MMOBUHY Hacnebyje dpar,
Kao 11 Behy leo HeTOKPeTHOT HAC/IeCTBA, a jefITHO Jera ce OfpIdYy, YKOIMKO YOIIIITe johe
JI0 OffpuIlar-a y KOPUCT cecTapa, jecTe HOBYaHa MMOBIMHA KOja je YBe/IVIKO Mama Y OffHOCY
Ha BUXOB HaCJAEeIHU 0.

ITpempa Onmrrnaa KocoBcka MuTpoBmIa Bakn 3a yp6aHy I'PajiCKy CPeqVHY, YBUIOM
y nodujeHe TofaTKe IOKa3yje ce fla M y TPafiCKUM CpeAyHaMa Crpere odM4ajHOT IpaBa
He jeraBajy 1 J1a Cy jade Off 3aKOHCKMX OKBMpA Y HOITIE[y HACTETHOT IOCTYIKa Meby mMy-
IIKMM ¥ )KeHCKIM HacnegHuuuma. OBUM ce JOBOAM Y IUTabe YBPEeXKEHO MUIIbebe Koje
IpOK/IaMyje [a OBaKBe CIIpere 0014ajHOT IpaBa KapaKTePUIIy CEOCKe, PypajIHe CpeluHe.
Hame ncrpaxusame ra omosprasa. Hanr yBup je mokasao jja mpepasnbeHa gpymrseHa
CBECT, M3paXkKeHa KPO3 08114ajHO MpaBo, Ka0 PEMMKT IIPOIIIOCTH, OIICTaje y TEPUTOPHjaITHO]
APYIITBEHO] IPYIIN NIATPUjapXa/HOT IPYIITBA /IO IAHAC, HE3aBJMICHO O KAKBOj je IPYIITBEHOj
rpynu ped: ypdanoj win pypanHoj. OZHOCH, a He TePUTOPH)a, jeCy T KOju yTU4y Ha (He)
OICTaHaK mpeBasuheHnx odpasara MoHAIIAA.

IVICKYCUJA

ITpaxca nokasyje fja ce mpodnemu ca HacnehuBameM He flelaBajy caMo Heodpaso-
BaHVM >KeHaMa, Beh 1 BucokoodpaszoBaHum, anu fa u kof, wux nodebyjy cupere odnuaj-
HOT IIpaBa ¥ TpaJMUIMOHA/IN3Ma. YBEK je OITOBOPHOCT Ha MajLM fia Ce Jiella BacIuTaBajy
KPO3 PYIITBEHO IPUXBAT/bIBE y/IOTe; Y CYIPOTHOM, KPMBUIIA je Ha KeHN aKko hepke He
TIOHECY, YCIIOBHO PEYEHO, IPYIITBEHO IPUXBAT/BUBY OIIYKY Jia C€ ONPEKHY HaC/lIeCTBa
y Kopucrt dpara.

Odnuaju 1 odpaciu ce 3afpskaBajy TaMo Ifie TO OfroBapa Myurkapumuma. JJox je,
perLMo, 3acTapeo 0du4aj Mypasa 3a >keHe Kao BILJ OLITETe [ITO OHA Cafia He IIPUXOfYje,
HUje 3acTapeo odudaj ja cecTpe, Kaj ce He OpeKHY MMamba, Y3IMajy Mamy 1eo Hac/e-
cTBa (HIp. Mamy IUIAIl, Maky Kyhy, Mamy muBy). VIMOBMHA je CUTYPHOCT, a ITIOpOfuIie
Kao I7IaBHM apTYMEHT 3a MOCTYIIKe Aajy To mTo he ce hepka ynatu. Ykonuko xeHe umajy
JIollle TapTHEPCKe OfHOCe, BpaTa mopoaudHe kyhe cy saTBopeHa. 3a XeHy UMOBUHA
3HA4M CUTYPHOCT — U IbeHy 1 dynyhe meue. Jour je wyBenn Banrasap Borummuh, xora cy
y HayYHUM U aKaJleMCKMM KPYrOBMMa HasMBaJIM ,KHE30M IIpaBHE HayKe®, MCTUILIA0 [a
usMeby odnuajHor npasa 1 HacnehuBama MOCTOjM HeycaIIalIeHOCT Y MPAKCU M CAMOM
GbYHKIVOHMCa®kY y HOpofuuHNM ofHocuMa. OH To lokasyje Ha npuMepy Ipabanckor
3aKoHMKa HacnehuBama, jep ,mo aycrpujckom [pabaHckoM 3aKOHNMKY MYLIKM 11 )KEHCKI
YTAHOBY VIMAJIM CY jeJHAKO IpaBo HacnehuBama, JOK I0 HAPOJHOM IPaBY SKeHCKM YOII-
IITe HIUCY MIMasIy IpaBo HacinehBarmba, 0CUM Kajl IIOPOYIIA OCTaHe de3 MjefHOT MYIIKOT
y1aHa (a To je duso caMo usyseTHo). borummh je MHCHCTNPAO Ha TOj YMILEHWIIH, TO jeCT
Ha TOMe JIa, YIIPKOC TOMe IITO je aycTpujcku [pabaHcky 3aKOHMK aBao MpaBo KEHCKUM
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YIAHOBMMA Ja Mory HacnehuBaty, y JlajiManujy oHe MIIaK HUCY TPaKule CBOj €0, jep je,
jeHOCTaBHO, HApOJIHA IIPaBHA CBECT d1Ia IIpOTUB Tora. TaMo IZe je Ta cBecT dwia jaka,
HapoJi ce BUIILIE BJIAfIa0 [0 CBOjuM HOpMaMa Hero 1o 3akoHy" (Konstantinovi¢, Miljkovi¢,
178, str. 10-11). YpaBo ce IIlaBHa COLIMOTIOMIKO-IIpaBHa Mucao Bornmuha ornega y rome
Za ,,3aKOHOJABCTBO Koje He odpaha makiby Ha OPYIITBEHM [T0I0XKaj HApOJia YeCTO JO/Iasyu
y IPOTUBYPEYHOCT C HapOogHUM XKuBoTOM  (Breneselovi¢, 2012, str. 35).

KynT cuna® je Takohe cBenpucyTan Ha KocoBy u Metoxuju, flakie 1 y andaHCKUM
HOpPOANIIAMA je YKOPeHmeHO BEKOBMMA OBAKBO CXBaTamwe. VIMaTy crHa 3HaumiIo je fa he
ce HaCTaBMTH JI03a ¥ TPaiuIMja, Ia ce OCTaB/ba IIpe3uMe, a ce [oduja HaclefHIK, 1a He
0CTaje HUIITA Off IOPOAIIHOT HAC/IECTBA )KEHCKOM AeTeTy u 3eTy. Crerjuduyunuje je 3a
PYpa/IHe CpefMHe Hero 3a rpajcke, Majia ¥IMa M3y3eTaKa; IIOTOTOBO Ce ca BpeMeHOM CH-
TyallJja MaJITeHe VM3jefHauIIa Te 00)YajHO IIPaBoO M TPaJYIMOHA/IN3aM CBY/a IIpey3uMa
IIpUMAaT, KaKo Ha CeJly, TAKO I y Tpafy.

Vmak, mocedHO 3a ceocKe CpeAHe, CUH je dMo HacIefHMK Koju he ocraru Ha 3e-
M/bM, HOBA pajiHa CHara 3a MMarbe, a )KeHCKO fieTe of1asu y apyry kyhy. Ul game je y
PYPaIHOM HOZIPYYjy IPMOPUTET fia Ce POAYU MYILIKO feTe Koje he octatu Ty fa du ce Bia-
CHUIITBO HaJ| 3eM/bOM 3a/IpXKaJIo Y OKBUPY Te nopoamuie. CBe 0BO, YKOIUKO carjefaMo
IyOOKO y UCTOPHjY, HEKaf je ¥ Te KaKO MMajIo CMIC/IA Kafja Cy MYIIKe 1 )KeHCKe yiore
duBajie gpyradmje Hero IITO Cy TO JaHAC Y CABpeMEHOM IPYLITBY; C TUM Y Be3M, JaHac
je decMUCIeHO TajUTH OBAaKBe TPAAMUILMOHATINCTUYKE BPETHOCTH IIOIITO Cy MYIIKApIIN
U JKeHe y IIOTIyHOCTY usjegHadeHn. C 0d3mpom Ha ncTpaknBaukn ¢pokyc Ha KocoBy u
Metoxuju, oBakas 0dpasall HacJIefHOT IIpolieca i HOpOAYHe OpTraHM3alyje oCTojao je
u Kox AndaHalla, ca CBMM eJIeMeHTIIMA IIaTpujapXaaTHOr Ha4lHa KMBOTA, IIOTOTOBO 300T
cnepehe unmennie: ,kox AndaHara 300r OIIITe BEKOBHE 3a0CTA/IOCTIL U jeAHOCTPaHe
cTpykrype npuspehuBama (mo/bonpuBpenHe, CTOYapCKe MM KOMOMHOBaHe) BEMK OPoj
Zelle, TOCedHO MYMIIKOT IOJ/IA, padyHAO Ce, a M IAHAC Ce Y HeKMM CpefyHaMa padyHa, Kao
HOTeHIMjaIHa pajiHa cHara y dypyhuoctn. [Topopyiie des fierte, Kao 11 OHe ca MambMM dpojeM
Zelje cMaTpaHe Cy y Hapoxy Kao yHecpehere® (Islami, 1974, str. 284). AndaHcKY aKajeMuK
Xussu Vicmamu odjammana A ,,y CTPYKTYPHU U COIMjaTHOj OPTaHU3AIMjY HOPOANIHIX
3ajegHnia Ha KocoBy kox AndaHana 1 Te Kako 3Ha4ajHOT yTUIAja MMajy U paKTopu ca
eTHOIICUXO/IOLIKOM U MATPMjapXa/HOM Cafp>KITHOM: TPafiuliyja, peIUTMO3He JOKTPUHE,
nocedHe MopajiHe HOpMe, pasHe mpexpacyse uta. (Islami, 1974, str. 286). OnpkaBare
od1yajHUX HOpMM KOZ, aldaHCKe MOITy/Talyje JOIPMHOCK I0CeOHOM KOH3epBaTVBHOM
IPYLITBEHOM MIEHTUTETY U ,,JYTOTPAjHNM Op>KaBambeM OBUX KPYTUX TPaIMLIOHATHUAX
CTaHJappa OHAIIAKA, U Y TPA/ICKIM CpeiHaMa 11 KO 3aIIOC/ICHNX JKeHa, MOXe Ce Ie/IoM
00pas/IOKIUTY HEOUEKIBAHO YCIIOPeHa UHAMIKA eMaHIMIayje andanckux xena“ (Puri¢,
1997, str. 382)”. Ocuryparme 1 0O9yBarbe IOPOIIYHE MIMOBIHe I Kofi AndaHana je mpaheno

¢ Kop >xutema Kocosa n Mertoxuje, de3 0d31pa Ha TO K0joj HApOJHOCTI IIPUIIAJIajy, Opak des fielje

ce cMaTpa Kao IPOK/IETCTBO, Ka3Ha off bora, koja ce Tpeda mpuxsaruty Kao onomena. Takobe, ako
ce y dpaky pabajy camo >xeHcka zena, oH ce cMarpa Hecpehunm. Crora, dpak je noxxeban u cpehan
caMo y cydajy pabama mymuixe mere. Hucy peTku Hit crydajeBu BeHUarbha TK IIOLITO XKeHA PO
myuko pete (Begolli, 1979, str. 142).

7 Moxe ce peTIOCTABUTH A je eMaHIUIIAIja )KeHa a/daHCKe HAIMOHATHOCTI Ha OAPYYjy

Kocosa 1 MeToxumje y 3Ha4ajHOj Mepy y3HAIIPeloBa/la y OfIHOCY Ha pe3y/TaTe UCTPKIBalba Ha Koja
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pobemem cuHa 1 Mymkor HacnegHrKa. VM mpema 3akony Jbeke Jlykahunuja® yBex cy ce
y Opaxy mprke/bKMBasa MyIIKa Jlella, jep OHa IpeiCTaB/bajy HaCTaBaK IIOPOMYHE JI03¢e
u tpagunuje (Predojevi¢, 2002, str. 137).

KA 3AK/bYUYVIBAILY

YTunaj rpagMuoHanncTUYKIX HOPMM Y CPIICKOM JIPYINTBY Ha ceBepy Kocosa n
Mertoxuje JoMUHAHTHO ce MaHUdecTyje n'y 21. BeKy, Te U fa/be Ipey3yMa IpUMaT Haf
3aKOHCKOM PeTyIaTHBOM KOja je ICTOBeTHa 3a 00a II07Ia y C/Ty4ajy Ipolieca Hacnmehusama.
YIpkoc 3aKoHy, 00114ajHO IIPaBo je jade IOf, yTHLajeM APYLITBEHO OdIMKOBAHUX HOPMMI 1
odpasalja IIOHAITAba, IPY YeMy yTude ¥ CIIpedaBa APYIITBEHNU Pa3Bo] ¥ CBETITy PETyIN-
cama MOPOANYHNUX Y/IOTa 1 ITpaBa Koja Cy MOfijefHAKO 3aKOHOM ITPONMCaHa 3a 0da TIoa.

Y omgHOCY Ha jodujeHe MoflaTKe M3BOMY Ce 3aK/byUaK Jja Cy TPaAMI[MOHAMUCTIIKE,
oduryajHe HOpMe jade Off 3aKOHCKe HOpMaTyBe Koja ITOfijefHAKO yBayKaBa IIpaBa I IMa MCTe
odaBese mpeMa oda rora. Jako cy keHama 3aKOHOM IapaHTOBaHa IIpaBa, OHe Ce Hajmase y
CTayiHOj dopdu ca APYIITBEHOM HepaBHONpaBHoOMINY, a [PYIITBEHA HeIIpaB/ia yCMepeHa
IpeMa bJIMa OI7Iefia Ce YIIPaBo y OCYAM ¥ OPOJMIie ¥ OKOMMHE YKOMKO Ce JKeHa IpH-
XBaT¥ CBOT HAC/IEIHOT JIefTa KOjM joj 1o 3aKOHY MPHITafa, yIpaBo 300T UBPCTUX 0dMIajHIX
HOPMU Koje Cy HaK/IobeHe MylKapriyMa. Cypicka npakca norsphyije fa ce xxene y 92,48%
CITydajeBa ¥ Jjasbe Ofpudy CBOT HACTIEHOT JIe7Ia, ¥ TO He CaMo II07 YTUIIajeM YoKe U IMpe
nopoputie Beh 1 3dor gpymrBeHor npuTUCcKa okomHe. OBako ommrenpuxsaheHo crpo-
Bohere 0d1IajHNX HOpMH, HACYIIPOT 3aKOHCKMM TIpaBMMa Koja ce yKeHaMa Jiajy, MoXKe ce
TPeTUPATHU Kao efieMeHT nopoandHor upeHTnTeTa Cpda Ha ceepy Kocosa m MeToxuje.

Baxxso je Harmacurtu fa y nopebemy ca Mymkum HacnegHunuma, dpahowm, ogpu-
IjameM Of] Hac/elCTBA )KeHe, OHOCHO CecTpe, CHOCe MHOTe TIOCTIefiuIle Koje yTUIy Ha
BIX0BY OymyhHOCT M KBanmuTeT xuBoTa. [IoTpedHo je n3Hamakeme MeXaHN3aMa IOIyT
decrmaTHe IpaBHe MOAPIIKE U eyKaIfije O 0BOj TEMM TIpe CaMoT laBara HaCTefHIIKe
nsjase: dynyhu fja ce 0 B0j jako MaJIo 3Ha, XeHe Tpeda MH(OPMIICATH O IPaBMMa KOja M
3aKOHOM TIPMIIaJIajy TIpe CaMOT OCTaBIMHCKOT Iporieca. Heke off mux Moxzia du xTerne fa
y HEKOM TPeHYTKY U3MeHe CBOjy I3jaBy M HEKaKO BpaTe IMOBIHY Koje Cy ce OfpeKyIe, ajm
TO je Hemoryhe, jep cy Hac/leTHIIKe M3jaBe jeTHOM JiaTe decrioBpaTHe 1 Heorosuse. Tpeda
TeXXNUTH Ka TIOPOJAVYHNM BPeTHOCTUMA jefHaKoCcTu n3Mel)y cmHoBa 1 hepxnm, ¢ nmmem

cMo ce no3Bas. VInak, fa /v je To CIy4aj 1 Kaja je ped o Hacnehusamy, Tpedano du mpoBepuTu Kpos
UCTpaXMBambe OfIyKa OCTaBMHCKVX paclpaBa y HEKUM CpefyiHaMa y KojuMa AjI0aHIIM IIPeTeXXHO
JKVIBE, ¥ TO dalll y rpaickuM cpenuHama (Hip. IIpumtuna nm Ileh), kako ducmo ux ynopenmnu ¢
HammM Hanasuma u3 Kocoscke Murposniie. 3a cajja HeMaMoO OBaKBy MOTYhHOCT.

»110cedHO MecTO y caKkyIbaly MpaBuIa aIdaHCKOT 0OMYajHOT NpaBa Ipumana GpameBIy
Mtjedany djeuoujy (1874-1929), Koju je Kao KaTOMMYKM CBELITEHVK CTYXXIO Y IIPKBaMa y jaHa-
0] MeToxuju u ceBepHoj Andanuju. OH je kpajem 19. u modetkom 20. BeKa CaKyIyo IJIaBHU €0
rpabe, a Tek 1ocie meroBe CMpTY IPUKYIUbEHY MaTepujal je 0djaB/beH Kao 3acedHa 30MpKa 110
HasuBoM 3akoHuk Jbeke [Tykahuuuja, 1933. rogune. 30upka cappxu 1.263 maparpaga u odpabyje
TeMe Kao IITO Cy I[PKBA U beHa IpaBa IIpeMa 0d1YajHOM IIPaBy, HOPOAVILA, ONHOCHU Y IOPONNUIIN,
dpak, Hac/enCcTBO, TOMahMHCTBO, IMOBVIHA, Pafi, 3ajaM, laTa ped, 4acT, IITeTa, yOUCTBO, MHCTUTYLVja
crapara u apyro“ (Predojevi¢, 2002, str. 129-130).
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HOCTY3amba 3IpaBe 1 QYHKIVIOHAIHE IIOPOAMIIE, jep TO U jecTe HajBMINA 1 HEIIPMKOCHOBEHA
BPeIHOCT y CBakoM ApyiuTsy. Ha Taj HaunH ocurypasa ce cradunumja dygyhsoct u craryc
Y APYIITBY KaKo >KeHa, TAaKO IIOTeHIIMjaTHO U BUXOBMX HAaCTIeHNUKA, Koju he mmaTy mate-
pujanHy 1 GUHAHCH]CKY CUTYPHOCT KOja MIM ITpeMa 3aKOHCKOj perynaTyBy mpumnazga. Kako
je Hallle UICTpaKMBarbe OMJI0 OTPAHIIEHO Ha CPIICKY 3ajefHNITY KOja KMBMU Ha je[THOM YCKOM
JIOKAJIUTETY, CMAaTpPaMo fia 811 811710 KOpUCHO y dynyhmM ucTpaxuBamiMa UCTPAXKUTU 1A
M Ce TIOHaB/ba MAIEHTWYAH 00pasal] Ipy HaCeJHOM MPOIeCy U Ha YNTABOj TePUTOPUjI
Perrydmmke Cpduje, OFHOCHO Y KOM OfHOCY U Y KOjOj Mepy MOCTOju (He)ycarmaneHocT
usMeby oduuajuor 1 3aKoHCKOT IIpaBa y mpouecy HacaehuBama.
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TRADITIONALIST IDENTITY PATTERN IN INHERITANCE
AMONG SERBS IN THE NORTH OF KOSOVO AND METOHIJA -
THE CASE OF THE CITY OF KOSOVSKA MITROVICA

(Translation In Extenso)

Abstract: Although numerous social changes taking place during socio-historical de-
velopment have directly affected family life as a whole, many customs have been maintained
and developed into socially acceptable rules of behaviour. In light of such considerations,
the main research focus of this paper will be centred on the prism of family relations in
the probate proceedings regarding male and female successors, most often siblings. The
Law on Inheritance of the Republic of Serbia does not distinguish between male and fe-
male successors, that is, the testator’s children who constitute the heirs of the first line of
succession; on the other hand, customary law in the tradition of Serbian society dictates
that female heirs renounce the inheritance of deceased parents and that the entire property
is inherited by the male heir - brother. The successor statement of renunciation of family
inheritance is irrevocable. Gender stereotypes are shaped under the strong pressure of
social customs and norms, while the main hypothesis of the paper is that tradition and
customary law are still stronger than the law, as evidenced by the data from the register of
case law. The paper will present the court data from the probate proceedings conducted in
the territory of the municipality of Kosovska Mitrovica during 2013 and 2014, confirm-
ing the hypothesis that sisters continue to renounce their part of inheritance in favour of
brothers, while the reverse situation has been recorded in only 10 cases out of a total of
135 probate proceedings decisions.
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INTRODUCTORY NOTES

Family relations, permeated by numerous influences from the social sphere, have
always been an important subject of sociological research and are of particular importance
at the level of primary family. The research in this paper will be oriented in that direction.
In relation to the family as a constituent component of society, certain rules have been
constructed which, with the passage of time, have become apparently socially acceptable
patterns of behaviour, while they actually constitute social injustice directed towards female
gender in the case of our research.

Namely, in the tradition of Serbian society, it has always been taken for granted that
omen, i.e., sisters should renounce their part of inheritance in favour of men, i.e., brothers.
It is a custom passed on for a long time, colloquially speaking, “from generation to gener-
ation”, primarily with the idea of preserving family inheritance within the primary family
and not transferring it to “someone else’s house”, as traditionally referred to a daughter/
sister getting married. In the long-standing patterns of behaviour and upbringing of sons
and daughters, in our people’s tradition, there is a special emphasis on the cult of the son as
an heir who will continue the family lineage and assume the role of the head of the family.

The study of this phenomenon, starting from the primary family group which in-
cludes spouses and their biological or adopted children, also refers to the extended family
which shares common traditionalist and firmly rooted attitudes about this issue. In that
manner, the great influence of the family, primarily of father and mother, as well as their
parents, i.e., grandmothers, grandfathers, aunts and uncles, significantly contributes to the
creation of customary norms which will largely determine the social position of heiresses.
This leads to the creation of wrong impressions among sons, as well as daughters, because
sons, inspired by strong traditional family beliefs, think that the entire inheritance belongs
to them while, on the other hand, daughters renounce their part of property in order to
avoid conflicts and cooling family relations not only with their brother (brothers), but
also the whole family which cherishes and shares these firmly rooted customary norms.

The Law on Inheritance of the Republic of Serbia does not recognize the heir’s gender
as an inheritance criterion - in fact, both genders (brother and sister) have the same legal
rights. Moreover, the women in the surveyed territory are mostly not familiar with the le-
gal consequences of property renunciation, which will be discussed in detail in this paper.
However, when women refuse to observe the customs, which is much less frequent than
renunciation of the legally owned share of inheritance, and when they accept inheritance,
the research and practice show that in the largest number of cases this leads to permanently
disturbed family relations between brothers and sisters.

The scientific contribution of this paper is reflected in the repeated confirmation on
various examples of insights that the customary norm is often “older” and that it is applied
in practice instead of the legally prescribed norm, whereas this time the evidence is found
in the outcomes of the probate proceedings in a smaller and patriarchal territory of Serbia.
The social contribution of this paper is reflected in its pointing to social injustice and
customary law constraints in the Serbian society’s tradition which dictates that heiresses/
sisters should renounce their inheritance in favour of heirs/brothers, which directly leads
to women’s unfavourable position and continued materially dependent situation.

1129



Milica M. Marjanovi¢, Traditionalist identity pattern in inheritance among Serbs in the north...

TERMINOLOGICAL NOTES

Tradition and traditionalism in public discourse and the Serbian language idioms are often
interpreted as equivalent concepts, whereas their meaning is made equal, which is a mistake
because the terminological distinction of these two concepts is relevant for understanding the
broader social reality. For the sake of avoiding the language discrepancy, here we will briefly
explain the context of the concepts of tradition” and traditionalism as the focus of this paper.

In A Dictionary of Sociology, tradition is defined as a “set of cultural features, customs
and beliefs which are consciously transferred from generation to generation as a cultural
value of a social whole” (Sekuli¢, 2007a, p. 629), while traditionalism is defined as “rigid
observance of traditional patterns of social life and traditional values in societies already
undergoing modernization and globalization” (Sekuli¢, 2007b, p. 629). Traditionalism is
the negative side of tradition because “it is generally considered a modified remnant or
“leftover” of the previous stages of social and cultural development” (Ibidem). In socio-
logical terms, it should be emphasized that there is a social distinction between tradition
as an element of culture without which heritage is impossible, and traditionalism, which
represents insisting on tradition at all costs, although the social conditions have changed,
and a brake on social development. In its etymological meaning, traditionalism contains
the suffix “ism” which points to an extreme and exaggeration, thus indicating its negative,
retrograde action regarding social progress, which in this paper will be interpreted in terms
of the inheritance process among male and female successors: Traditionalism bears a neg-
ative value orientation and thus represents the negative side of tradition in broader terms.

In the light of these implications, Dordevi¢ emphasizes that “from all this we must omit
the concept of traditionality as one of the negative manifestations of tradition. Traditionality
is associated with conservativism in the negative context, embodied in the surviving moral
customs, norms, cultural patterns and rules” (Pordevi¢, 2012, p. 178). The research focus
of this paper points to the element of the Serbian society’s identity based on traditionalism
because “tradition turns into traditionalism and leads to cultural lagging when individuals
begin to find fullest safety and security in it. That is when it is most frequently forgotten that
tradition is the best choice form history. All this leads to the emergence of resistance towards
innovation and productive critical thought” (Kokovi¢ and Risti¢, 2019, p. 29). Tradition contains
anumber of rooted values and norms which are preserved by generations® and transferred
first through the family structure and subsequently through social identity, and therefore “it
is not difficult to conclude that tradition is, in a certain manner, a psychological profile of a
nation. Such considerations point to the identity of a community, which complements the
construction of culture as a shole and contributes to the civilizational and universal human
embodiment of the world and human community” (Pordevi¢, 2012, p. 175).

2 “The concept of tradition is associated with the Latin word traditio in the meaning of statement,
belief, or practice handed down from generation to generation. In broadest terms, the concept of
tradition includes attitudes about people, society and reality, understanding of the norms and rules
of thought and action assumed by eery generation from the preceding one” (Risti¢, 2017, p. 23).

3 “Tradition presupposes a certain attitude towards such inheritance, or an expression of aware-
ness of its meaning which is transferred to descendants as the basis and investment for their future
existence” (Milivojevi¢, 2013, p. 262).
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LAW ON INHERITANCE OF THE REPUBLIC OF SERBIA

The Law on Inheritance of the Republic of Serbia (“Official Gazette of the RS”, No.
46/95, 101/2003 - decision of the Constitutional Court of the RS, and 6/2015) stipulates
legal norms and rules regulating the social relations of inheritance. In that light, the Law
on Inheritance of the Republic of Serbia prescribes the rules for the division of the family
inheritance: the heirs of the first line of succession are the testator’s children and spouse in
case the testator has heirs, which will be in the focus of this paper, while the Kokoris testa-
tor’s entire estate is divided into equal parts because “inheritance is created and produces
a legal effect after the death of a natural person (the declaration of a missing person as
deceased), and it is contained in the entering of the successor(s) into the deceased person’s
property and legal relations existing at the time of his/her death. Therefore, when speaking
of inheritance, three legal assumptions must be fulfilled: 1) mortus cause, 2) existence of
an heir/heirs, 3) estate” (Raci¢, 2021, p. 190).

Speaking of the process and system of inheritance, “inheritance law is a set of legal
norms regulating the testator’s property and legal relations after his/her death. It is a fact
that death has affected all social communities for centuries. Loss of a member of the family
affected the members of the community (family) both emotionally and in property and
legal terms. After the testator’s death, his/her property and legal goods remain, the impor-
tance of which is reflected both on heirs and on third parties, as well as on the state as the
successor in the absence of heirs” (Raci¢, 2021, p. 189).

Pursuant to Article 213 of the Law on Inheritance, “an heir may renounce inheritance
by making a statement in the court until the completion of the first-degree proceedings
for deciding about the estate. The heir may renounce inheritance only in his/her name. It
will be considered that the heir who renounces inheritance has never been an heir at all”.
Successor statements are made in the public notary’s office, where parties must be acquaint-
ed with the rights, obligations and consequences. They are irrevocable and unchangeable.
In our law, there are two obligation agreements with certain inheritance/legal consequences:
lifetime support agreement and agreement on assignment and distribution for life. The life-
time support agreement is signed with the testator’s heirs, or even a third party. According to
Article 194 of the Law on Inheritance, the lifetime support agreement “obliges the recipient
of lifetime support to transfer after his/her death to the provider of lifetime support the
ownership of certain things and any other rights, while the provider of lifetime support is
obliged, in compensation for it, to provide for and take care of him/her until the end of his/
her life and to bury him/her after his/her death. The recipient of lifetime support may include
in the agreement only those things or rights existing at the time of concluding the agreement.
If something else has not been agreed upon, the obligation of lifetime support particularly
includes the provision of accommodation, food, clothes and footwear, appropriate care in
illness and old age, costs of medical treatment and usual everyday necessities”. On the other
hand, the agreement on assignment and distribution for life is an agreement of inheritance/
legal character according to which the testator can assign and distribute his/her property to
descendants, and which is made in the presence of a public notary.

It is especially necessary to distinguish between assigning inheritance and/or accepting
inheritance while simultaneously conceding this part of inheritance to another heir, and
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the renunciation of inheritance. In the former case, the her is considered to have made a
positive successor statement and subsequently conceded inheritance to remaining heirs,
which is equal to a present, while, in contrast, the latter case, a negative successor statement,
i.e., non-acceptance of the inheritance part means that the heir’s descendants, if any, may
also ask for that inheritance part if they wanted to.

An heir may renounce inheritance only in his own name, but not in the name of de-
scendants (Article 213, Paragraph 2 of the Law on Inheritance). Moreover, since in the first
case a positive successor statement is made, it is clear that it is impossible to speak about
renunciation, but only about concession, which is explicitly stated in the Law on Inheritance
(Article 216, Paragraph 1)! Descendants could not “ask for that share of inheritance if they
wanted to”, but they would be invited to court as the heirs of the next line of succession.

A woman makes a positive successor statement and gives her part without renounc-
ing it. If she renounces her part and makes a negative successor statement, her children
would be invited to make a successor statement as the heirs of the next line of succession.
Namely, in Serbia, the value of the property renounced by women is considered and the
number of years of losing that right is estimated. Article 82, Paragraph 1, Item 2) of the Law
on Social Protection (“Official Gazette of the RS”, No. 24/2011 and 117/2022 - decision of
the Constitutional Court) explicitly prescribes that the right to cash social assistance can
be exercised by an individual and/or family “if an individual and/or a member of the family
has not sold real estate or given it as a present or renounced the right to inherit real estate,
o if the period has not expired in which the market value of the real estate sold, given away
as a present or renounced in terms of the right to its inheritance, would provide assistance in
terms of this Law, and if an individual and/or a member of the family did not conclude a
lifetime support agreement” (italic by the author).

TRADITION AND TRADITIONALISM - CUSTOMARY
LAW AND INHERITANCE IN THE SERBIAN FAMILY

From a sociological perspective, customs are socially universally accepted rules of
behaviour characteristic of a certain group in society. The root of customary law goes back
to history, and even in Roman law this custom was defined as follows: “according to the
definition of Justinian’s Institutions, which is acceptable for our modern textbooks, customs
are unwritten rules accepted in practice, having in mind that they are accepted by a social
group and, therefore, they are binding as well” (Si¢, 2011, p. 168). Customs are two sides of
collective identity of a group, and that is why we can also speak of a specific family identity.
Luki¢ emphasizes that a custom should be distinguished from a habit which, despite being
a usual way of behaviour and supported by the personal or social, is not accompanied by
a sanction, while “a custom is a social regulation which is formed slowly, by repeating a
certain way of behaviour in a social situation. When members of a social community begin,
due to its long-term repetition, to consider that way of behaviour compulsory, a custom
is formed, i.e., a regulation about behaviour is transformed into a custom. The strength of
a custom is, therefore, in its long existence, but it also represents its weakness because it
cannot sufficiently adapt to changes in society and that is why it often acts as a conservative,
and even reactionary force” (Luki¢, 1970, p. 300).
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A custom is completely a social norm, while its constant repetition reflects the com-
pulsory strength in its implementation; however, it is exactly from where “a negative side of
a custom derives - its conservativism. Namely, a custom conserves or maintains the given
social relations; it contributes to their stabilization and extends their duration. As such,
a custom simultaneously appears as an obstacle to the emergence of new social norms,
even when it has become absolutely necessary, when social relations have already changed
completely and demand new norms. Therefore, a custom often becomes inadequate for
new social relations. It is on these customs that conservative, reactionary social forces rely
and prevent the progress of society” (Luki¢, 1953, p. 30).

Speaking of the family as a social group, it must be inevitably emphasized that “a
family group is a cell organization which plays a transmission role in the social system
by transmitting through socialization the society’s request to young generations (as a
‘conductor’ of the social character)” (Golubovi¢, 1981, p. 81). First young girls, adoles-
cent girls and, later on, women are brought up through customary rules which are highly
valued as socially acceptable, through the narrative that grandmother first renounced her
inheritance in favour of her brother, and then mother and aunts, which produces socially
desirable behaviour. This directly affects generations within a family, while “the most direct
relation between the family structure and the social system structure can be seen on the
norms-values line, because both the legal-normative and moral-ideological systems of a
certain society are directly reflected on the family, since the social system also determines
the place of the family in society and its duties towards society” (Golubovi¢, 1981, p. 83).

Suvakovi¢ asserts that, when it comes to a family group, “increasing family solidarity
and strengthening ties within a broader circle of relatives in the times of crisis shows exactly
the importance of the family as a community, in Ténnies’s understanding of this concept.
In the highly-industrialized neoliberal world it is difficult to find a social group with such
a degree of solidarity and strength of mutual ties as the family” (Suvakovi¢, 2021, p. 727).
Martine Segalen emphasizes that “the importance of family ties in the East European coun-
tries is increasing in proportion to the poverty of the country. Just as in the West, these
family networks and ties provide identity, the feeling of continuity in the unstable world
and emotionality; furthermore, it is also the main material support to the kinship line. Here,
family to the largest extent plays its role of a fortress and a defence wall... as opposed to the
state whose democracy is unstable and whose budget is quite low” (Segalen, 2009, p. 481).
In contrast, traditionalism itself based on identity rules in Serbian society jeopardizes the
connectedness of the family members regarding the outcome of the inheritance process,
and family relations are most often disturbed permanently.* “Analogous to the changes

*  Similar situations occur in other parts of the Republic of Serbia. It is corroborated by the stories and

testimonies of the women who disturbed family relations with brothers after the probate proceedings.
“In 2006, father died, but no one wanted to cause any problems. Which means that we didn’t discuss
it. My sister first said that she would renounce inheritance in favour of our mother and brother, and
I did the same. It wasn’t what I wanted, but I was somehow expected to do it and I did what was pre-
scribed by customary law. It somehow went without saying that our brother would inherit everything.
In the first probate proceedings, I didn’t react, but felt a contraction in my stomach on my way out.
Afterwards I asked mother if my late father and she had considered leaving something to daughters.
She didn’t understand why I talked about it; it is taken for granted that a daughter, when she gets
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in society, weak solidarity founded on property and the external arbiter - inheritance
rules, and strong organic solidarity founded on the affected connectedness of ‘liberated’
personalities” (Tomanovi¢, 2019, p. 307). Although Andelka Mili¢ does not agree with this
attitude and criticizes it as an “inappropriate generalization” based on “partial observation’,
she points to the opinion of certain theoreticians (Goode, Schelsky) about the inherence of
value traditionalism characterizing the family: “That is why it was believed that the custom-
ary-normative experience of the family community members is always delayed and lagging
behind the changes occurring at the higher levels of the value system” (Mili¢, 2007, p. 228).

Regarding the importance of the family as a primary family group in transmitting
norms and values in primary socialization, it can be observed to what extent family is an
important agent in transmitting identity features through traditionalism in the light of
inheritance among male and female descendants: “family emerges simultaneously as a
‘partner’ to society: performing its functions, particularly the socializing one, it acts in a
pro-systemic manner, since children’s upbringing proceeds in line with the existing moral
norms and valid social and cultural patterns” (Suvakovi¢, 2021, p. 727). Gender roles are
present in women® exactly because of their being formed since the earliest childhood, as
early as the primary socialization stage, where the expectations from male and female
children were defined. Suvakovi¢ emphasizes that “during the primary socialization in
the family, a child learns the mother tongue, and through interpersonal communication
acquires socially acceptable patterns of behaviour, or identity features (italic by the author).
Although other socialization factors in the subsequent period become important, the role
of the family in socialization in fact never ceases” (Suvakovi¢, 2013, p. 156). Those are the
messages sent to us from early childhood - what is and what is not for girls, while learning
by the model is omnipresent here both among boys and girls, who will perceive in this
exact manner their rights to the parents’ inheritance. The language is illustrative and it

married, leaves her family home and goes to someone else’s house. However, she changed her opinion
with the passage of time. Since we had another family house, she wanted me to inherit one half and
my sister — the other half of the house. Our brother inherited everything else. I begged my mother
to say it loud and clear that if she wanted to leave everything to my brother, I wouldn't interfere, but
if she doesn't say it, I would ask for some part. However, she didn’t want to say anything, but left it to
us to solve it after her death. I was aware that it would follow and I asked her if she knew that I would
lose my brother unless she did something. She didn't want to go against her son and that is why she
left it so uncertain. I was under stress because it all happened before 40 days of mourning after our
mother’s death. Her death actually become something secondary. My sister remained neutral and
said she wouldn't interfere. My brother told me that if I took something, I should understand that
I no longer had a brother, that I was taking the estate away from his children and that our father
would be turning in his grave if he could hear me. I couldn’t do either of the two things - to accept
the inheritance and stop talking to my brother or, on the other hand, if T had renounced the inher-
itance, it would have hurt me deeply because of the lost identity. I consciously chose to renounce the
inheritance and no longer communicate with my brother” (PRVA, 2024).

> “Sociological understanding of the myth about mother should contribute to the clarification of
the traditional, but also of the modern cultural pattern of defining the mother’s role, her social status
and the attitude of the social community towards her. Perceiving motherhood as a cultural pattern
means considering a sub-system of culture and its function within the social community as a whole”
(Tripkovi¢, 2005, p. 160).
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sends a deeper message of inheritance renouncement; the sister’s role has been described
in Serbian literature, where the culturally traditional cult of the sister is created, thus also
depicting special identity features. On the other hand, in the inheritance practice, the
most essentially pronounced question is how the sister can “take” her brother0Os share -
there are even expressions “taking it away” from her brother or “robbing her brother of
it”. In the same line, in terminology there are always terms “father’s” or “grandfather’s”
land or property. Engels was among the first who emphasized that a monogamous family
emerged on the economic foundations and it was based on the “rule of classes with the
explicit aim of having children with indisputable paternity, whereas paternity is demanded
because these children, as born successors, will inherit their father’s property one day”
(Marx and Engels, 1950, pp. 185-232). Naturally, at the time when Engels wrote this, in
the predominant part of Europe, legal male and female successors were not equal: the
daughter received a dowry, while the son inherited the property. When comparing the
rules of Sharia inheritance law with the rules of inheritance in the Republic of Serbia, they
are diametrically opposite from the aspect of the (un)equal rights of women and men.
Namely, “in Sharia law there is a precisely defined aliquot part of the heirs of the first
category (the first line of succession), and after the allocation, in case the entire estate has
not been allocated, the remainder or the so-called “overhead” is divided among the heirs
of the second category (the second line of succession). If there are no heirs of the second
category (the second line of succession), this remainder of the estate will, in the third line
of succession, be returned to the heirs of the first line of succession and divided between
them proportionally, in adequate shares belonging to them according to the law; however,
it should be emphasized that this convenience in the third line of succession cannot be
used by spouses since they are heirs by marriage and not by blood” (Cerimovi¢, 1936, p.
27-28; Covié, Stjepanovié, 2022, p. 264). Spouses constitute the fourth line of succession
in case there are no heirs by blood.

Our eminent sociologist and professor of family law, Marko Mladenovi¢, also em-
phasized family segregation demonstrated towards women, among other things, through
“depriving female children of their inheritance rights, in the institution of dowry, gifts and
a new home. On the other hand, social segregation towards women as a ‘consequence’ of
the surmounted past is manifested in the derogatory attitude towards women as a factor
of social progress, in the mistrust in her abilities of equal education, employment, career
advancement, in the efficiency and productivity of female labour etc. This is patriarchal
understanding of social valuation of women, promoted by the rural and small-town men-
tality” (Mladenovi¢, 1995, p. 213). Women think that they are making a sacrifice, while
they cause injustice to themselves while doing something good for their brothers. This is
what we are taught in our family from the earliest childhood: it is an unwritten rule that
a woman must sacrifice herself and observe the rules; if she does not, she will be charac-
terized as a bad sister.

Analyzing the concepts of social identity from the sociological perspective, the fol-
lowing conclusions can be drawn as relevant for the systematization of this concept:

“I. Identity is simultaneously an individual and collective phenomenon which in-
cludes accepting new elements as well as preserving the old ones, so that psycho-social
differentiation is always possible.
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2. Identity is determined by belonging as well as by the possession of certain features,
whereas some elements may be more important than some others (which means that their
mutual hierarchization is not excluded).

3. The features in the foundation of identity may be territorial and/or socio-cultural
(hence temporal); they may be mutually strengthened or nullified.

4. Identity is simultaneously a process and a system, since by its nature it is dynamic,
while at the same time it aspires towards balance.

5. The process of identity creation is paradoxical because it is founded on the ability of
presenting oneself, and such presentation is directed and adjusted to others. Furthermore,
it means that identity not only changes its constituent parts, but also survives only thanks
to that ability” (Stojkovi¢, 1993, p. 24).

In this case, identity features as a sociological determinant are a certain division into
“we and they”, whereas the distinction is made between male and female genders in the
inheritance process inspired by traditionalism.

A METHODOLOGICAL NOTE

The main aim of this research refers to the establishment of the manners of renouncing
or accepting inheritance after the death of one parent (or both parents) in brother-sister
relations. The starting hypothesis was that, under the influence of customary law in the
Serbian society’s tradition, sisters renounce their part of inheritance in favour of their
brothers, despite the fact that the Law on Inheritance in the Republic of Serbia does not
make any difference between genders or, more precisely, the rights and obligations of men
and women are identical. The research covered the Municipality of Kosovska Mitrovica,
with the assumption that traditionalist patterns of behaviour are less pronounced in urban
environments.

The empirical research was conducted, with the use of the content analysis method,
as well as of the theoretical overview of references, while consulting the scientific literature
of the authors who dealt with a similar or the same topic. For the purpose of obtaining the
comprehensive picture of the researched topic, the content analysis method was used to
analyze the data about from the decisions of the probate proceedings in the Basic Court
in Leskovac, which is in charge of the legal cases from the territory of the Municipality of
Kosovska Mitrovica. All the court cases were obtained on the basis of the official request
for the purpose of scientific research, and they are used solely for scientific purposes and
kept by the author of this paper.

The sample is deliberate and it encompasses the probate proceedings in those court
cases where heirs were both brothers and sisters, because we were interested in the extent
to which sisters accepted their part of inheritance or renounce it in favour of their brothers
under the strong influence of customary law. The analysis included the cases of the probate
proceedings conducted in the territory of the Municipality of Kosovska Mitrovica during
2013 and 2014, since the cases from these two years have been obtained from the court for
the purpose of this research. The number of the cases in which brothers and sisters were
heirs amounted to 135 during these two years.

1136



Socioloski pregled | Sociological Review, vol. LVIII (2024), no. 4, pp. 1114-1143

RESEARCH RESULTS

Court data analysis of the decision in probate proceedings in the territory of the
municipality of Kosovska Mitrovica (2013-2014)

Out of 135 court decisions, in two cases there were lifetime support agreements signed
with sones and not with daughters, but daughters did not object to this and fully recog-
nized the rights of the agreement before the court. In only 10 probate decisions sisters did
not renounce property in favour of their brothers, but accepted their part of inheritance.
Accordingly, out of 135 probate decisions in the proceedings conducted in the territory of the
Municipality of Kosovska Mitrovica, where heirs were both male and female, in 123 probate
proceedings sisters renounced their part of property in favour of their brothers (Table 1).

Looking at the decisions of the probate proceedings in the territory of the Municipality
of Kosovska Mitrovica in 2013 and 2014, the following conclusions and results may be
stated. In the analysis of the decisions reached in the probate proceedings, in several cases
it can be seen that lifetime support agreements were signed only with sons and never with
daughters, which was not disputed by sisters/daughters in these probate proceedings. In the
event of signing this agreement, we can see that parents prioritize their sons and that they
will always choose to sign this agreement with the son and not the daughter. It can also be
observed that signing this agreement is a rather rarely applied way of ensuring inheritance,
which hypothetically might mean at least two things: a) that the agreement is not acceptable
to the parents because it formally places them in a dependent position in relation to their
child, who is bound to take lifetime care of the parent(s); b) that the parents do not even
think that the sister will renounce inheritance in favour of her brother, and that is why
they do not see any reason for resorting to this legal instrument which is, in the probate
proceedings, the strongest legal instrument because it is seen as a “contractual relationship”

In the probate proceedings which included the prejudice testator’s daughter as a
participant, in case brother is deceased, sisters also renounce their part of inheritance in
favour of their brother’s heirs and/or in favour of the testator’s grandson/granddaughter. In
these situations, the sister also renounces her part of inheritance in favour of her brother’s
children, putting security — her own and her children’s - in the second place. Looking
at the probate proceedings decisions, it can be seen that case law also shows that heirs
renounce inheritance in favour of their other parent who is alive, i.e., children renounce
inheritance in favour of their mother or father. However, this should not be considered
traditionalism but “decent behaviour”. By renouncing inheritance of the deceased parent
in favour of the other parent (provided that the other parent has no children from another
marriage) children/successors do not prejudge anything regarding inheritance after the
death of the other parent.

The practice shows that brothers do not renounce inheritance in favour of their
sisters, but in certain probate proceedings both sisters and brothers accept their respective
parts of inheritance. In the obtained material, there is not a single case in which a brother
has renounced his part of inheritance in favour of his sister. There is an exception when
sisters inherit almost all money kept in bank accounts. However, those are usually minor
amounts simply left in bank accounts of the widowed parent, while the actual property is
inherited by brothers/sons.
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When the property is divided between one parent, son and daughter, the property is
inherited by the parent (mother or father) and the son, while the daughter renounces her
part of inheritance in this case as well. The practice shows that when brothers are the only
participants in the probate proceedings, they divide property in equal parts, while a sister
renounces inheritance in favour of both brothers. It has been observed that in the division
of inheritance it is always implied that the residential property will be inherited by a brother,
including the larger part of the real estate, while the only thing they will renounce - in case
there is any renunciation in favour of their sister(s) — is the monetary property which is
much smaller than their part of inheritance.

Although the Municipality of Kosovska Mitrovica is considered an urban city en-
vironment, the insight into the obtained data shows that even in urban environments
constraints imposed by customary law do not dwindle and are stronger than the legal
frameworks regarding the inheritance procedure between male and female successors.
This brings to question the deeply-rooted opinion which proclaims that such customary
law constraints are characteristic of rural environments. Our research denies this opinion.
Our insight shows that the surmounted social consciousness, expressed through customary
law, as a relic of the past, has persisted in the territorial social group of patriarchal society
to date, regardless of the type of social group: urban or rural. It is the relations, and not the
territory, that affect the survival (disappearance) of the surmounted behaviour patterns.

DISCUSSION

The practice shows that the problems related to inheritance do not arise only among
uneducated women, but also among those highly-educated ones, as well as that among them
the constraints imposed by customary law and traditionalism prevail. Mother is always
responsible for children’s upbringing through socially acceptable roles; otherwise, it is the
womanss fault if her daughters do not make, conditionally speaking, a socially acceptable
decision about renouncing inheritance in favour of their brother.

Customs and patterns persist where they are suitable to men. For example, dowry
as a form of compensation to women for not earning money is now obsolete, but it is not
obsolete for women to renounce inheritance or to take the smaller part of inheritance (e.g.,
a smaller piece of land, a smaller house, a smaller field). The property means security, and
the main argument given by families for acting in this manner is that the daughter will get
married. If women have a bad relationship with their partners, the doors of their parents’
home are closed to them. Property means security for a woman - both her own and her
children’s security in the future. A long time ago, famous Valtazar Bogisi¢, who was called
“the prince of legal science” in scientific and academic circles, emphasized the existing
discrepancy between customary law and inheritance in practice and in the very functioning
in family relations. He proves it on the example of the Civil Code of Inheritance, because
“according to the Austrian Civil Code, male and female members of the family had equal
inheritance rights, while according to folk law, women had no inheritance right whatsoever,
except in case when a family loses all its male members (which was only in extraordinary
circumstances). Bogisi¢ insisted on that fact, i.e., that although the Austrian Civil Code
granted female members of the family the right of inheritance, women in Dalmatia never
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asked for their part of inheritance because folk legal consciousness was simply against
it. Where such consciousness was strong, people observed their own norms more than
the law” (Konstantinovi¢, Miljkovi¢, 178, pp. 10-11). That is exactly why Bogisi¢’s main
sociological-legal thought is reflected in the fact that “the legislation which does not pay
attention to the social status of the nation often encounters contradiction with the nation’s
life” (Breneselovi¢, 2012, p. 35).

The cult of the son® is also omnipresent in Kosovo and Metohija, which means that
such view has been rooted in Albanian families for centuries as well. Having a son meant
continuing the family lineage and tradition, preserving the family name, getting an heir,
while not leaving anything to a daughter and son-in-law. It is more typical of rural than of
urban environments, although there are exceptions, particularly because with the passage
of time the situation has become almost completely equal, and customary law and tradi-
tionalism have assumed primacy everywhere, both in villages and in cities.

However, especially in rural environments, the son was the heir who will stay on family
land, new workforce on the property, while the daughter will leave and go to someone else’s
house. In rural regions it is still a priority to have a male child who will stay at home in order
to keep the ownership of the land within the family. All this, if we look deep into history,
used to make sense in particular when male and female roles were different than today,
in modern society and, in that respect, today it is pointless to nurture these traditionalist
values since men and women are fully equal. Since the research focus is on Kosovo and
Metohija, this pattern of the inheritance process and family organization existed among the
Albanians as well, with all the elements of the patriarchal way of life, particularly because
of the following fact: “among the Albanians, due to the general centuries-old stagnancy
and unilateral structure of economy (agriculture, cattle breeding or a combination of these
two), a large number of children, particularly male children, were considered, and are still
considered in some regions today, as potential workforce in the future. Families with no
children and those with a smaller number of children were believed to be unfortunate”
(Islami, 1974, p. 284). Albanian academician Hivzi Islami explains that “in the structure and
social organization of family communities in Kosovo, among the Albanians, of particularly
significant influence are the factors with ethno-psychological and patriarchal content: tra-
dition, religious doctrines, special moral norms, racial prejudice etc” (Islami, 1974, p. 286).
Maintaining customary norms among the Albaninan population contributes to a special
conservative identity and “long-term maintenance of these rigid traditional standards of
behaviour, both in urban environments and among employed women, can partly explain
the unexpectedly slower dynamics of the emancipation of Albanian women” (Puri¢, 1997,
p. 382)". Ensuring and preserving family property is among the Albanians also seen in

¢ The inhabitants of Kosovo and Metohija, regardless of their nationality, consider marriage without
children a curse, God’s punishment that must be accepted as a warning. Moreover, if only female
children are born, such marriage is considered unfortunate. Therefore, marriage is desirable and
happy only if male children are born. There are also frequent cases of entering marriage only after a
woman gives birth to a male child (Begolli, 1979, p. 142).

7 It may be assumed that the emancipation of women of Albanian nationality in the territory of
Kosovo and Metohija has substantially progressed in relation to the research results cited here. However,

whether it is also the case when it comes to inheritance should be investigated through researching the
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terms of having a son and a male here. According to the Code of Leké Dukagjini®, male
children were always wished for in marriage because male children continue the family
lineage and tradition (Predojevi¢, 2002, p. 137).

TOWARDS THE CONCLUSION

The influence of traditionalist norms in Serbian society in the north of Kosovo and
Metohija is dominantly manifested in the 21* century as well, and it still takes over the
priority over the legal regulation that is identical for both genders in terms of the inher-
itance process. Despite the legislation, customary law is under a stronger influence of
socially formed norms and patterns of behaviour, whereas it affects and prevents social
development in the light of regulating family roles and rights that are legally prescribed as
equal for both genders.

In respect of the obtained data, a conclusion is drawn that traditionalist customary
norms are stronger than the legal regulation which equally observes the rights and has the
same obligations towards both genders. Although women have legally guaranteed rights,
they are constantly fighting against social inequality, while social injustice directed against
them is reflected exactly in the condemnation of both the family and the environment in case
a woman accepts its inheritance part belonging to her in line with the law, due to the firm
customary norms which favour men. Case law confirms that women in 92.48% cases still
renounce their part of inheritance, not only under the influence of their nuclear and broader
family, but also under the social pressure of the environment. Such universally accepted
implementation of customary norms, as opposed to the legal rights granted to women, can
be treated as an element of family identity of the Serbs in the north of Kosovo and Metohija.

It is important to emphasize that, in comparison to male successors, i.e., brothers,
by renouncing their inheritance, women, i.e., sisters, bear numerous consequences which
affect their future and the quality of life. It is necessary to find mechanisms such as free
legal support and education about this topic before the actual making of a successor state-
ment, since very little is known about it and women should be informed about the rights
legally granted to them before the actual probate proceedings take place. Some of them
might want to change their statements at a certain moment and to retrieve the renounced
property, but it is impossible because successor statements, once made, are irreversible
and irrevocable. What should be strived for are family values of equality between sons and

probate proceedings decisions in some territories predominantly inhabited by Albanians, primarily
in urban environments (e.g., Pristina or Pe¢), for the sake of their comparison to our findings from
Kosovska Mitrovica. Currently it is impossible to do it.

8 “A special place in collecting the rules of Albanian customary law belongs to a Franciscan called
Shtjefén Gjegovi (1874-1929) who, as a Catholic priest served in the churches in today’s Metohija
and North Albania. At the end of the 19" and the beginning of the 20" century he collected the main
part of the material and only after his death the collected material was published in 1933 as a separate
collection entitled The Code of Leké Dukagjini. The collection contains 1,263 paragraphs and deals
with the topics such as the church and its rights by customary law, family, family relations, marriage,
inheritance, household, property, work, loan, given promise, honour, damage, murder, institution
of old people etc” (Predojevié, 2002, pp. 129-130).
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daughters, with the aim of having a sound and functional family, because it is the highest
and most inviolable value in every society. In that manner, the more stable future and
status of both women and of their potential heirs are ensured in society, and they will have
material and financial security belonging to them according to legal regulations. Since our
research was limited to the Serbian community living in a small territory, we believe that it
would be useful to explore in future research whether the identical pattern is repeated in
the inheritance process in the entire territory of the Republic of Serbia, and also in what
proportions and to what degree there is (no) compliance between customary law and legal
rights in the inheritance process.
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APPENDIX / ITPMJIO3V

Tadena 1. Pewserva ociiasurnckux paciipasa soherux na iwepuitiopuju Onmitiure
Kocoscka Mutnposuya 2013. u 2014. iogune / Table 1. Decisions of probate proceedings
conducted in the territory of the Municipality of Kosovska Mitrovica in 2013 and 2014

YKYITHO OCTABMHCKNMX PEHIEIBA /

135
TOTAL PROBATE DECISIONS
Cecrpe ce ofpexsie y Kopucr 6para / 123
Sisters renounced their inheritance in favour of their brother
CecTpe ce mpuxBaTuje HacmencTsa / 10
Sisters accepted their inheritance
Bpar ce ogpexao y xopucr cecrpe / 0
Brothers renounced their inheritance in favour of their sister
YTOBOp 0 ZOXXMBOTHOM U3JP>KABAY Ca CUHOM / 5
Lifetime support agreement with the son
YroBop 0 ZOXKMBOTHOM U3fpKaBawy ca hepkom / 0

Lifetime support agreement with the daughter
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