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Abstract

In all the proceedings where the child appears as a party, the principle
of the best interests of the child appears as the most general principle
through which the child is protected. The following laws regulate the
best interests of migrant children in the Republic of Serbia: Family
Law, Law on Foreigners, Law on Asylum and Temporary Protection,
and Law on Social Protection. One of the problems in practice is that
an unaccompanied child, from entering the territory of Serbia until the
submission of the asylum application, is assigned different persons as
temporary guardians on several occasions. The major problem in the
administrative procedure and the realization of the best interests of the
child is reflected in the fact that police officers register unaccompanied
and separated children and conduct official actions in the asylum
procedure without the presence of a temporary guardian. Processing of
asylum applications is not a priority, and the speed of decision-making
depends on many factors, including the expediency of the acting official
of the first instance body. The Asylum Office must take into account
the best interests of the child at every stage of the asylum procedure,
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particularly when deciding on the child’s asylum application, and must
take into account the opinion of the guardianship authority and the
opinion of the child, which is one of the basic elements of the principle
of the best interests of the child.

Keywords: administrative proceeding, asylum, best interests of the
child, child, migration

INTRODUCTION

In modern law, in all the proceedings where a child appears as
a party, the principle of the best interests of the child should be given
primary consideration. The Convention on the Rights of the Child (CRC)
contains a number of substantial rights, where a holistic approach to the
wellbeing and the best interest of the child is guaranteed under Article 3,
which is the most widely ratified human rights instrument in the modern
world (Convention on the Rights of the Child [CRC] 1989, Art. 3).
Implementation of such international legal standard is guaranteed by the
obligation of each state party to take all available measures to achieve
the fulfillment and protection of all rights of the child — in the field
of social protection, health, education, thus creating an environment in
which children can realize their full potential. Therefore, each state has
an obligation to intervene in order to secure the best interests of the child
principle (Freeman 1997, 370).

The significance of this principle multiplies when it comes to the
right to stay of migrant children or the right to the reunification of migrant
children with their families. Seeking family members and a possibility
to reunite with their family is certainly of paramount importance for an
unaccompanied and separated child.' This right is also envisaged as part
of the right to respect family life, within the European Convention for
the Protection of Human Rights and Fundamental Freedoms (ECHR)
and the right to family reunification. During this procedure, it is very
important that the child stays in the least restrictive environment that is
most similar to the family. The UN Guidelines for Alternative Care for
Children (UNGACC) acknowledge such formal and informal care for

' Unaccompanied and separated children fall into the category of children on the

move (see: Bogeti¢ i Jugovi¢ 2019, 1293-1318).
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children (small dormitory communities, shelters, or institutions) and
community accommodation (Novakovi¢ 2016, 101).

As stated elsewhere, determining the best interests of the child
is part of a formal procedure accompanied by stringent procedural
guarantees based on the child’s best interest assessment (UN Committee
on the Protection of the Rights of All Migrant Workers and Members of
Their Families [CMW] and Committee on the Rights of the Child [CRC],
CMW/C/GC/3-CRC/C/GC/22, 7). In the Republic of Serbia (RS), such
assessment is introduced by the general clause in the Family Law (2015)
which imposes an obligation to courts and other administrative bodies
to always be guided with the best interests of the child when deciding
on the protection of the child’s rights or exercising parental rights
(Porodi¢ni zakon [PZ] 2015, ¢l. 266 i 268). To buttress the application
of this principle, the Law on Asylum and Temporary Protection (LATP)
reiterates its importance by mandating its strict enforcement within the
asylum proceedings (Zakon o azilu i privremenoj zastiti [ZAPZ] 2018, ¢l.
10). Therefore, the organizational unit of the Ministry of Interior Affairs,
the Asylum Office, which is charged with the authority to grant or deny
the right to asylum to the applicants, shall always act in accordance with
the wellbeing, social development, and origin of the minor as well as
the minor’s opinion serving as main tools for assessment of the child’s
interest principle prescribed by the asylum regulation. Nevertheless, this
also applies to the Asylum Commission, which stands as the second
instance body, authorized to decide on appeals. As the last resort, where
the applicant can seek redress for their encroached right to asylum,
stands the Administrative Court, where all administrative decisions can
be revoked or affirmed (Cl. 20-22).

LAW ON FOREIGNERS

According to Article 6 of the Law on Foreigners (LF), a foreigner
may enter and stay in the Republic of Serbia with a valid travel document
in which a visa or residence permit has been granted, unless otherwise
stated by law or an international agreement (Zakon o strancima [ZS]
2018). Article 3 of the said law defines the foreigner as any person
situated at the territory of the Republic of Serbia that does not possess
the citizenship of the Republic of Serbia (¢l. 3). In accordance with
Article 17, a foreigner may leave the Republic of Serbia freely, and only
exceptionally, this right may be restricted if the foreigner does not have
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a valid travel or other document used for crossing the state border, if he/
she does not have a visa or if there is a justified suspicion that by leaving
the RS he/she could avoid criminal or misdemeanor prosecution, serving
a prison sentence, execution of a court order, deprivation of liberty or
execution of property obligation, by order of a competent state body or
court (¢l. 17).

The competent authority, which is the Border Police, can refuse
the entry of a foreigner into the Republic of Serbia. A positive novelty
(Zakon o izmenama i dopunama Zakona o strancima 2019) in relation
to the former LF (2018), according to which the refusal of entry was
stated only in the travel document of a foreigner, is that the new law
makes it obligatory to render a decision on refusal of entry printed on
the prescribed form stating the reasons for refusal, which is issued both
in Serbian and English. There is a possibility of filing an appeal against
the said decision within 8 days following the date of the refusal of entry,
which does not have the automatic suspension effect on the decision.
The appeal is decided by the Ministry of the Interior of the Republic
of Serbia (MI) and shall be submitted via Border Police station issuing
refusal of entry or via diplomatic or consular mission of the Republic of
Serbia abroad in accordance with the provisions of The Rulebook on the
Form of the Decision on Refusal of Entry into the Republic of Serbia,
the Form of the Decision on the Approval of Entry into the Republic
of Serbia and the Manner of Entering Data on the Refusal of Entry
into the Travel Document of the Foreigner (Pravilnik o izgledu obrasca
o odbijanju ulaska u Republiku Srbiju, o izgledu obrasca o odobrenju
ulaska u Republiku Srbiju i na¢inu unosa podataka o odbijanju ulaska u
putnu ispravu stranca 2018). Article 83 of LF is of great importance, as it
defines the prohibition of forcible removal of a foreigner to the territory
where there is a risk that he/she will be subjected to the death penalty,
torture, inhuman or degrading treatment or punishment, or where he/
she is threatened with a serious violation of constitutional rights (non-
refoulement) (ZS 2018, ¢l. 83).

Regarding the endorsing of the temporary residence, the foreigners
who have established family, cultural or social ties with the RS in a
certain period of time, or who can be considered to have achieved a
certain degree of integration into Serbian society may be granted
temporary residence for humanitarian reasons (ZS 2018, ¢l. 61). These
certain types of temporary residence can only be issued in the period of
at least 6 months up to 1 year at the most and can be prolonged if the
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basis for such endorsement is still valid. The situation is slightly different
when it comes to children born to foreign parents on the territory of the
Republic of Serbia, where is mandatory for a parent, guardian, or legal
representative of a child to submit a request for approval of temporary
residence for the child within three months from the birth of the child (¢l.
58). Temporary residence shall be permitted in the period until the expiry
of the temporary residence of its parents or in a period of 1 year if the
parent, guardian, or legal representative is a permanent resident (1. 58).

Article 65 says that during decision-making on the temporary
residence of the foreign child competent authority is guided with the
solution that is in the best interest of such child (ZS 2018, ¢1. 65). Through
this provision, the best interest of the child is elegantly introduced in the
LF, and it diligently implies an assessment of all underlying elements
that come into use and collision when deciding what is the best solution
for the specific child at the specific point of time. Other uses of it refer
to the procedure of returning the foreign child to his home country, or to
the integration of the foreign child who is a victim of family violence,
or in granting temporary residence to him, and such standards shall also
be held in consideration during the residence of the child in the shelter.
In all these situations, the child’s best interest shall be assessed and
considered before resorting to any form of decision.

THE LAW ON ASYLUM
AND TEMPORARY PROTECTION

The Law on Asylum and Temporary Protection regulates the
principles, conditions, and procedure for granting and terminating the
right to asylum and temporary protection, and asylum seekers’ and
asylum holders’ status, rights, and obligations, including other matters
concerning asylum and temporary protection (ZAPZ 2018, ¢l. 1).2 LATP
stresses out that upon admission to the asylum center or other facility
intended for accommodation of applicants, the individual has the right
to reside in the RS, and during that time he/she can move freely on
the territory of the RS unless there are reasons for restricting his/her
movement as determined by law (¢l. 49). Restrictions on the freedom
of movement of asylum seekers may be determined in the form of a

2 On the concept, origin, and procedure for obtaining asylum in the Republic of

Serbia see: Puri¢ 2011, 31-48.
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forbiddance to leave the asylum center or certain place or a certain space.
Such a restriction can last for a maximum of three months, and this
measure can be extended for another three months (¢l. 78). Migrants
who are granted the right to asylum have the right to obtain personal
documents, including those intended and necessary for travel in and
outside of the country. Migrants that are granted the right to asylum
have the right to obtain personal documents, including ones intended
and necessary for travel in and outside of the country. In concrete, the
Asylum Office (AO) will upon an application filed by the asylum holder
in RS, issue a travel document with a validity period of five years on
the prescribed form (¢l. 91). However, the MI has not yet adopted a
form on the appearance and content of the travel document for refugees,
due to lack of “technical conditions,” as it has been explained. This
practice leads to restricting the freedom of movement of these persons,
which is contrary to the Constitution of the Republic of Serbia (SC), the
ECHR, as well as the Convention Relating to the Status of the Refugees
(Convention Relating to the Status of Refugees [CRSR] 1951).

A person who was afforded the right to asylum has the right to life
and the upbringing of children in accordance with their religious beliefs.
Needless to state, such a person is bestowed with the right of family
reunification, which empowers the principle of family unity guaranteed
in Article 9 of LATP (ZAPZ 2018, ¢l. 9).

There are several principles that permeate the LATP and direct
the way the law shall be enforced and interpreted. Of great importance
for this paper is the minor’s best interest principle that reiterates the
importance of the child’s rights, interests, and wellbeing even within the
asylum proceeding. The best interests of the child must be observed in
civil, administrative, or criminal proceedings in which the child appears
as a participant (UNHCR 2013). This principle comes as a protective
umbrella for all the migrant children and especially those who are due
to poverty and scarcity of resources, which makes them, on the one
hand, socially excluded and, on the other, susceptible to exploitation
and abuse. Therefore, persecution, conflict, and mass encroachment on
human rights in the country of origin make them just more vulnerable
(UdruZenje Atina 2015, 19-20).}

3 Therefore, the LATP prescribes that enforcement of any provision set forth shall

include assessment and application of the best interests of minors. In support of
such, Article 3, paragraph 1 of the Convention on the Rights of the Child states that
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What is in the best interest of the minor is not left to be interpreted
completely by the competent authority, but the law instead gives the
elements that ought to be considered when assessing the minor’s best
interests. Especially, the recognition should be given to the special
protection of the victims of human trafficking and family violence since
these categories, in addition to the status of minors, are one of the most
vulnerable and endangered groups of people and deserve immediate
protection and intervention of the competent authorities. It is of utmost
importance that children are not exposed to the possibility of being
neglected, abused, or misused (UNICEF Beograd 2018, 33). Also, the
LATP includes the major procedural principle of allowing each party to
effectively participate in the proceeding, i.e., to state its opinion upon
its age and maturity.* The Family Law singles out the right of the minor
to state its opinion in every situation as the separate and independent
privilege of each child (PZ 2015). This is, of course, conditioned
upon the minor’s capacity to form the opinion, and it also imposes the
obligation of the others to timely and fully inform the minor to be able to
conceive the opinion in the first place. In the judicial and administrative
proceeding, the minor is allowed to state his opinion freely and seek the
assistance of the court or other administrative body through other people
and institutions if he turns the age of 10 (PZ 2015, ¢I. 65).

The procedure for determining the best interests is specified in the
Rulebook on the organization, norms, and standards of work of the Center
for Social Work (Pravilnik o organizaciji, normativima i standardima
rada centra za socijalni rad 2025). In terms of the assessment of the best
interests of children, from the first contact and the initial assessment,
the children must be fully involved in the whole process, they must be
presented with all the facts that can help them make a decision, and
this must be done in a language they understand (The United Nations
Refugee Agency [UNHCR], n.d., 7).

“in all activities concerning children, whether undertaken by public or private social
welfare institutions, courts, administrative authorities or legislative bodies, the best
interests of the child shall be a primary consideration” (CRC 1989, Art. 3).

In the Republic of Serbia, the age of a child is determined solely on the basis of
its statement (see: Markovi¢ 2019, 47—64; Krasi¢, Mili¢, i Sahovié 2017; Rakié
i Bogdani¢ 2017, 137-148). In case of doubt as to whether the person being
identified is a child, reasonable suspicion should be allowed and the person should
be treated as such (see: Centar za prava deteta 2017).
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THE RIGHT TO CITIZENSHIP
AND THE LAW ON CITIZENSHIP

In addition to the right to know the origin, the right of the child
to live with his/her parents and to grow up and develop in a family
environment is one of the basic rights of the child. This right may be
jeopardized if the child is in the territory of another state unaccompanied
by the parent due to armed conflict or other natural disasters or
circumstances. The absence of documents on the child’s origin, as well as
on his/her national status (citizenship), prevents the child from enjoying
other rights that are conditioned by these rights: the right to education,
health care, the right to a personal name, and social protection. Article 15
of the Universal Declaration of Human Rights (United Nations General
Assembly [UNGA], A/RES/217 [1II] A, Art. 15) stipulates that everyone
has the right to citizenship and the prohibition of arbitrary deprivation of
citizenship and denial of the right to change citizenship. The Convention
on the Rights of the Child prescribes the right of a child to citizenship
and prohibits the occurrence of statelessness in children (CRC 1989, Art.
7). The manner and conditions of acquiring citizenship are regulated
by the internal regulations of the state, but the international standard
requires that no distinction is made between newborn children. The
Convention Relating to the Status of Stateless Persons obliges states to
apply to stateless persons the same regime that applies to foreigners in
general (Convention Relating to the Status of Stateless Persons [CSSP]
1954, Art. 7), and the Convention on the Reduction of Statelessness
provides that a state will grant citizenship to a person born in its territory
if it would otherwise remain stateless (Convention on the Reduction of
Statelessness [CRS] 1961, Art. 1).

The ECHR does not prescribe the right to citizenship as a special
right, but indirectly, through the protection of other rights, protects the
right to citizenship. The right to citizenship is not guaranteed in the
Serbian Constitution, but Art. 38 stipulates that the acquisition and
termination of citizenship of the RS are regulated by law and that a
Serbian citizen cannot be expelled or deprived of citizenship or the right
to change it and that a child born on Serbian territory has the right
to citizenship if he/she cannot acquire the citizenship of another state
(Ustav Republike Srbije 20006, ¢l. 38).

According to the Law on Citizenship (Zakon o drzavljanstvu
Republike Srbije 2018), a child acquires citizenship by origin if both
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parents are citizens of the RS at the time of its birth if one of the parents
is a citizen of the RS at the time of its birth and the child is born on the
territory of the RS if one parent is a citizen of Serbia at the time of its
birth and the other is unknown, of unknown citizenship or stateless and
the child is born abroad (¢l. 7). If the child is born to one of the parents
that is a citizen of the RS and the other is a foreign citizen, the child can
acquire citizenship if the parent, citizen of the RS registers the child until
it turns 18 before the competent diplomatic or consulate missions of the
RS (¢l. 9) or by its own request by the age of 23 (¢l. 10). If the child
was born or found in the territory of Serbia, it acquires the citizenship
of Serbia if both parents are unknown or of unknown citizenship or
stateless, or if the child is stateless, and may, at the request of the parents,
lose his citizenship if it is determined that both of his parents are foreign
nationals (¢L. 13).

CHILD RIGHTS
IN THE ASYLUM PROCEDURE

Regarding the decision on the asylum application, in its
explanatory part, the circumstances in which the child finds itself
need to be explicitly outlined. When the competent authority renders
a decision that is unlike the child’s opinion, it should clearly state the
reasons behind such a discrepancy and why the rendered decision is
in the best interest of the child. Even the child’s best interest is the
general principle introduced by the Family Law, and as such shall be
applicable by each authority when the child is the subject matter of the
proceeding. In practice, there were no cases of its application and use
until the enactment of the LATP. Therefore, the previous valid Law on
Asylum (2007), only prescribed in Article 15, that persons with special
needs, including thereby minors, shall be taken into special consideration
(Zakon o azilu 2007, ¢l. 15). The former case law was on the trace of
recognizing this principle but far from what the new law and current
judicial practice achieved. The closest the court reached in terms of the
child’s best interests principle is the Administrative Court Decision No.
U. 15736/13 as of March 9, 2015 which recognized the special approach
and due consideration to the categories underlined in Article 15 of LA
including the minors, where the Administrative Court has concluded that
Asylum Commission (AC) breached the rules of procedure when did not
enforce and take into account this provision and as a result rescinded
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its decision (Odluka Upravnog suda Republike Srbije [USRS], 21 U.
15736/13). In the contemporaneous practice of the AO, there is almost
always a review of the best child’s interest in accordance with the
consultation of the Center for Social Work (CSW).

In Article 11 of the LATP, it is stated that the intention of minors
to apply for asylum shall be expressed by the parent or guardian and the
same shall apply in terms of lodging the request for obtaining the asylum
(ZAPZ 2018, ¢l. 11). However, the law specifies the exemption when
it comes to minor who turned the age of 16 and is married, mainly to
refrain parents and guardians from interfering in the private and intimate
sphere between spouses. Furthermore, the law specifically governs the
procedural guarantees of unaccompanied minors and provides some
effective legal means for the protection of their rights and interests.
Before all, such is the right to be bestowed with the temporary guardian
as soon as it is determined that the minor is unaccompanied, and at the
latest before the submission of the request for asylum (see: Budimir
2020, 203-222).° In practice, this standard is mainly applied by the
courts and administrative bodies when deciding on the child’s rights;
however, for the benefit of the unaccompanied child, even his legal
representative must be guided by this principle. Remains the question
whether the child can appeal or challenge the decision of the higher
instance authorities or file a subsequent asylum application on the
basis that the temporary guardian did not act in the best interest of the
child. In the author’s opinion, such shall be granted by the court or
administrative authority due to the change of circumstances. In any
case, CSW shall release the temporary guardian before the end of the
proceeding when it determines he has ceased to conduct his duty, or
he has abused his rights and harshly neglected his duties, or due to
the emergence of some other facts that would prevent him from being
appointed as a temporary guardian. Additionally, a temporary guardian
should also be released when it conducts its duties recklessly or if it
would be beneficial for the protégé to be assigned with another guardian

When it comes to determining the temporary guardian of an unaccompanied child
as a problem which has been observed in practice, the assignment of multiple
temporary guardians to a child due to the mobility of the child (see: Copi¢ i Copié
2019, 49-72). Also, it is not uncommon for one person to be appointed guardian of
a large number of children. For example, in the reception centre in Obrenovac, one
guardian was appointed to altogether 218 unaccompanied children staying there
(see: Batricevic¢ i Kubicek 2019, 349-377).
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(PZ 2015, ¢l. 133). Also, LATP stipulates those proceedings initiated by
the unaccompanied minor concerning the asylum shall have priority in
rendering the decision (ZAPZ 2018, ¢l. 12). In practice, according to the
experience of the Belgrade Centre for Human Rights (BCHR) in 2019,
children were used to expressing the intention to seek asylum without
the presence of a temporary guardian (Belgrade Centre for Human
Rights [BCHR] 2020a). It is stated that in the best-case scenario, the
temporary guardian just showed up to sign the registration form that
affirms the child has expressed its intention to file for asylum. However,
in the following report from 2020, BCHR stresses that in practice there
are still ongoing situations that unaccompanied children are registered
without the presence of a temporary guardian, but generally speaking
the overall situation is getting to better, specifically singling out the
example of CSW in Dimitrovgrad, where employees in the capacity of
temporary guardians were always present during the registration (BCHR
2020b, 105).

Among the first decisions of the AO based on the enacted LATP
that has granted the right of asylum to the minor is the AO Decision
No. 26-2348/17 as of January 28, 2019, concerning P., a citizen of Iraq
(Odluka KA, br. 26-2348/17). This decision in its rationale explicitly
stated that it was guided by the best interest of the minor in accordance
with Article 10 of LATP. Furthermore, having in mind that the minor
was unaccompanied, it has diligently considered the report on the
psychological assessment of the minor as well as the report of the
temporary guardian assigned by the CSW. Moreover, the AO was also
referring to the Handbook on Procedures and Criteria for Determining
Refugee Status (UNHCR 2019, 46), in which it is stated that in the
case of an unaccompanied minor, it is necessary to consult an expert
in the field of children’s psychology, which was certainly performed,
and it was a laudable act. It seems that a temporary guardian often is
not the person equipped with in-depth knowledge and experience to
handle specific types of issues that burden the unaccompanied minor.
This is especially the case, like the present one, where the minor inter
alia confessed that at some points during the ongoing process, they
tried to commit suicide. Hereby, the author draws a conclusion that it
is necessary to perform every method of examination to determine the
minor’s mental and physical state and provide an adequate response,
which will usually be in the form of a decision on granting asylum and
providing shelter.

79



SPT No 3/2026, year XXXIII, vol. 97 pp- 69-90

Furthermore, the AO in the Decision No. 26-652/16 as of June
17, 2016 granted the subsidiary protection to an Afghani national, S.,
mother of two children Afghani nationals, one of which was two and
the other four years old at the time of the submission of the application
(Odluka Kancelarije za azil [KA], 26-652/16In essence, the AO found
that under Article 4, Section 2 of the LATP, no conditions were fulfilled
for granting the right to asylum for all three applicants. Regardless
of such decision-making, the AO has taken into account the current
security situation in Afghanistan and that, in the event of their return, the
applicants would be exposed to risk due to internal armed conflicts and
their basic human rights would be breached. Interestingly, the AO never
related to the best interests of the children nor assessed the requisite
elements when rendering the decision. For the AO, only the current
situation in the country of origin which was graded as highly risky and
detrimental to their return mattered.

The issue of the inconsistent practice in asylum matters should be
specifically addressed and underlined as a major setback for the exercise
of the rights bestowed under the LATP. Concretely, the AO came to a
completely opposite conclusion in the AO Decision 26-378/19 as of
February 11, 2020, when it drew the conclusion that the situation in
Afghanistan is safe for living according to the stance of UNHCR dating
from 2002 (Odluka KA, br. 26-378/19). This can be described only as a
blatant transgression of fundamental human rights and as such imposes
the real encroachment of the non-refoulement principle.

The refoulement principle is introduced, in the Article 33 of the
Convention Relating to the Status of Refugees where it says that “No
Contracting State shall expel or return (‘refouler’) a refugee in any manner
whatsoever to the frontiers of territories where his life or freedom would
be threatened on account of his race, religion, nationality, membership
of a particular social group or political opinion” (CRSR 1951).° Also,
according to the Article 3 of the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment: “No State Party
shall expel, return (refouler) or extradite a person to another State where
there are substantial grounds for believing that he would be in danger of

In order to determine whether a refugee’s life and freedom are truly at risk, the
competent authorities of the country of asylum should weigh all relevant facts,
taking into account, where possible, whether there is a gross and widespread
violation of fundamental political rights in that country (see: Pavlica 2005, 85-102).
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being subjected to torture” (Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment [CATOCIDTP] 1984).
Paragraphs 27 and 28 of the CRC Committee’s General Comment No. 6
(UNHCR 2005) further specify these provisions and stress that minors
must not return to the countries if there is a possibility they can be
recruited to fight in armed conflicts or where they would be irreparably
harmed (also specified within: UNHCR 2018, part VIII).

Duration of the asylum procedure

The asylum proceeding, from its beginning when the asylum
applicant expresses the intention to seek asylum until the decision
becomes effective and enforceable, is equipped with precise and
tight deadlines for each legal action as a procedural safeguard for the
applicants. At first, the Family Law qualifies the procedure of assigning
temporary guardians as urgent, requiring the CSW to render the decision
on assigning the guardian immediately, or up to 30 days as of'its discovery
that the protégé is in need of a guardian (PZ 2015, ¢l. 332). Secondly,
LATP recognizes the importance of the speedy resolution of the asylum
matter and sets out exact deadlines in which the actions and certain
parts of the procedure need to be completed, even though it does not
attribute the proceeding as urgent (ZAPZ 2018). Anyhow, the principal
provisions of the Family Law governing the judicial proceedings with
minors shall strictly apply when deciding in asylum procedure on the
rights of the minor. These provisions qualify such process as particularly
urgent which means that the first hearing needs to be scheduled in a
period of 8 days as of the receipt of the application, that second instance
body must deliver the decision not later than 15 days as of receipt of the
appeal and that whole proceeding shall be conducted in two hearings at
the most (PZ 2015, ¢l. 204 i 268). Finally, LATP prescribes that those
proceedings with unaccompanied children shall have priority over all
others (ZAPZ 2018, ¢l. 12, para. 8).’

Considering LATP, migrants who express the intention to seek asylum shall be
immediately transferred to the place designated for accommodation, and within
15 days of their registration, must file an asylum application (ZAPZ 2018). If the
officials at the AO hinder the applicant to do so, he can submit the application
on his own by filling out the form and submitting it to the AO in the following 8
days as of the expiry of the previous deadline (¢l. 36). Even though the legislator
provided another deadline if the first is exceeded, it is still uncertain how the
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Administrative Court in its Decision U 9284/20 as of December
17,2020, concluded that officials have breached the applicant’s right to
aid since they conducted the proceeding without the translation and used
the English language that the Afghan national did not comprehend, and
eventually delivered the decision only in the Serbian language (Odluka
USRS, U. 9284/20).%

In practice, significant discrepancies were noticed regarding strict
deadlines and the urgency principle guaranteed by the law. BCHR states
that in case No. 26-379/19, as of May 29, 2019, the minor waited for 6
months to be scheduled with a hearing, and more than a year from the
application until receiving the first instance decision (BCHR 2020a,
111). In the same report, it is stated that all procedures initiated by the
BCHR were unreasonably long and only one applicant received the
notification that the procedure was going to be delayed (BCHR 2020a,
111).

These are a few examples where the deadlines were not respected,
and where the migrant child stayed in the status quo, for which time the
fear of return to the unsafe and dangerous country is multiplied by each
day of uncertainty waiting for the decision to arrive. A conclusion is
that hearings are often scheduled in up to three months and even longer
in exceptional cases, which is certainly a long period due to the LATP
provision that prescribes scheduling in the shortest period. The more
concerning part is that the decisions are rendered by the first instance
body after a year, and in administrative proceedings, this can last up to
3, 4, or more years, which causes the justice to be slow and inefficient.

migrant will be able to obtain, read, understand, and file the form on his own
without the necessary help from the official (¢1. 35-36). This is only well regulated
if the minor is unaccompanied, and due to the fact that he would be assigned a
temporary guardian who shall provide the required legal assistance. In practice, a
common issue is that applicants were not served by a translator, which significantly
aggravated their chances.

8 Further, LATP states that the hearing shall be conducted in the shortest possible
period and explicitly prescribes that the decision has to be rendered within a period
of 3 months as of the submission of the application or subsequent application
(ZAPZ 2018). The deadline can be prolonged for another 6 months if the
application is based on a complex legal and factual background, or if a vast number
of migrants are seeking asylum. Each delay in delivering the decision has to be
notified, and the applicant should be aware of such circumstances (¢l. 37 and 39).
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CONCLUSION

All children, regardless of their legal status or the legal status
of their parents, are entitled to the respect of the best interests of the
child in all activities and to the use of their rights and privileges without
discrimination. By analyzing the legal framework and the implementation
of laws in practice, it is noted that even when the law secures a full corpus
of minors’ rights in terms of asylum, there are significant obstacles in
practice to enforce such rights. Firstly, the children who are separated
from their parents are among the most vulnerable groups exposed to
the risk of abuse and exploitation.” Nevertheless, this also applies to
children accompanied by their parents whose rights are collectively in
breach by the official authorities or not guaranteed by the respective
regulations. Finally, the situation of unaccompanied children who have
not sought asylum and/or entered the territory of the RS illegally is
especially difficult. These children have a much harder time exercising
their basic rights, including their rights to education, health care, and
social inclusion, which is practically unattainable since they are invisible
to the legal system. Some of the problems the children encounter are
lengthy proceedings, a lack of translators, legal uncertainty in terms of
different interpretations of the current safety status of specific countries,
and interpretations of third safe countries. Moreover, a certain number
of unaccompanied children are placed in social protection institutions,
which are neither competent nor specialized for the care of migrant
children and lack translators, psychologists, medical staff, and other
experts.

In terms of the amendments to the current law, the good practice
of AS should be taken into consideration in light of supplementing the
law to include the mandatory presence of the psychologist, medical staff,
and other experts during the first encounter with the child migrant and
further in case of needIn some cases, even readmission to the third safe
country may be possible by the objective elements; however, it should
be carefully considered whether such action will deteriorate the child’s
medical conditions and put him in an endangered position. Also, the
bylaws on content and form of the travel document shall be immediately
adopted by the MI since the passive stance of the competent ministry

®  What dangers unaccompanied children can be exposed to (see: Kosti¢ 2016,

391-412).
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that neglects the rightful need of the asylum holders is nothing but the
blatant encroachment of their basic human rights.

Finally, the long duration of the asylum proceedings concerning
the minor asylum seekers shall be addressed accordingly. However, this
is an everlasting issue and the main setback toward the judicial reforms
and European integrations in the Republic of Serbia, and would require
serious institutional endeavors to improve the current situation.
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Ypom HoBakoBuh®
Ipasnu ¢paxynmem, Yuueepsumem y bBeoepaody

HAJBOJbU UHTEPEC JEIE
MUIT'PAHATA Y CUCTEMY A3BWNJIA
Y PEIIYBJIUIUA CPBUJA™

Pe3ume

Csa nena, 6e3 003upa Ha HUXOB WJM NPAaBHU CTaTyC HUXOBUX
poauTesba, UMajy TpaBoO Ha MOINTOBAKkE HAjOOJbUX WHTEPECA Y CBUM
aKTUBHOCTMMA U Ha KopuInheme CBOjUX IpaBa U NMPHBHUIIETHja 0€3
TUCKpUMHUHAIIMje. AHAJIM30M MIPABHOT OKBHpA M MPUMEHE 3aKOHA Y
npakcu npumMehyje ce aa, yak 1 Kaja 3akoH 00e30el)yje moTmyHu KopIryc
IpaBa MaJOJIETHHKA Y TIOTJEAy a3uia, y MPaKCH NOCTOje 3HavyajHe
IIperpeKe 3a BUX0BO crpoBoleme. Hajoossu nHTEpeC elie MUrpanara
y Penyonumm Cp6ouju (PC) perynuiry cneaehu 3akonu: [Mopoanunu
3aKO0H, 3aKOH O CTpaHIMMa, 3aKOH O a3y ¥ MPUBPEMEHO] 3allTHTH,
3akoH 0 comujaiaHoj 3amTuTU. Jlera Koja ¢y OJBOjeHa O]l pOauTeIha
cnanajy Mehy HajpamUBHje TPyIIe H3JI0KEHE PU3UKY O] 37T0CTaBIbamkha
u excruioaranuje. Mnak, 0Bo ce OHOCH U Ha JIelly y IPaTibH POJIUTEIba
YHja MpaBa KOJICKTUBHO KpIIe 3BAaHUYHE BIIACTH WJIM HUCY FapaHTOBaHA
onrosapajyhum npornucuma. Konauno, moceOHO je Temka cuTyanuja
netie 0e3 paThe Koja HUCY TPaKUIIa a3HJI W/UITH HUCY HIIeTaTHO yIIUIa Ha
teputopujy PC. OBa nema MHOTO TeXe OCTBapyjy CBOja OCHOBHA TIPaBa,
yKIbydyjyhu mipaBa Ha 0Opa3oBame, 3ApaBCTBEHY 3aITUTY, a BUXOBA
COIMjalTHA WHKITY3Hja je MPAKTUYHO HEJIOCTH)KHA, jep Cy HEeBUIJHUBA
3a mpaBHU cucteM. Hekn on mpobnema ca kojuma ce aena cycpehy cy
JOYTOTpajHHU MOCTYIIH, HEeJ0CTaTaK PEBOAMIALIA, IPABHA HECUTYPHOCT
Yy CMHCIY pa3jHuUTOr TyMadeha TPEHYTHOT 0e30eHOCHOT cTaTyca

* Nwmejn: uros.novakovic@ius.bg.ac.rs; ORCID: 0009-0002-9749-7369
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MojeIMHNX 3eMajba M Tymadema Tpehe curypue 3emsve. lllraBume,
onpehenn 6poj mere 0e3 mpaTme CMENITeH je Y YCTaHOBE COLMjaiHe
3aIlITHTE, KOje HUCY HA/IJI)KHE HUTH CIICIMjaIn30BaHe 3a OpUry o 1enu
MUTPaHTUMa U HEMajy MPEBOJIHUOLE, TICUXO0JIOTe, MEAULIMHCKO 0C00Ibe
U apyre cTpyumbake. [ TaBHE mpoOieM y aIMUHUCTPATHBHOM MOCTYTIKY
W OCTBapWBamy HajOOJbEr HHTEpeca JIeTeTa Orjie/la Ce Y YNHCHUIM J1a
TIOJTAIIH]CKU CITY>KOCHUIIN PETUCTPY]Y MeIly 0e3 MpaTmke M pa3aBojeHy
JIeIly M CIIPOBOJIE CITy)KOeHe pajimbe y HOCTYIKY a3uia 0e3 Mmpucycraa
MIpUBpPEMEHOT cTapaTesba. bpoj nene murpanara y Pemyommiu Cpouju
CTaJIHO pacTe, a BpeMe Koje MPOBO/Ie Ha IeHOj TEPUTOPHUjH ce mosehasa,
oceOHO 300T KOHTUHYHpaHE MaHaeMujcke cutyanuje. Crora je of
HajBehe BAKHOCTH Jia Ce IITO MPEe YCIOCTaBU e(UKACAH CHCTEM 3allITHTE
OBE eIl y CKJIamy ca oaroBapajyhuM 3akOHCKHM CTaHIapauMa,
MOCeOHO Ka/ia je y THTamky 3paBCTBO, COIMjalTHA 3aIITHTA, TICHXOJIOIIKA
HOJIpIIKa, Kao 1 o0pa3oBame. [Ipe cBera, OBO je OATOBOPHOCT U TY)KHOCT
Peny6auke CpOuje, anu ykbyunBame HUBUIHOT CEKTOpa M HEBIAJMHUX
OpraHu3zaija He CMe OUTH 3aHEMapPEHO M U30CTaBJLEHO Y Ipoliecy 300r
HUXOBE MOJJOOHOCTH M KalallUuTeTa J1a MPYXKE U JONPUHECY HEU30EIKHO]
nomohu cuctemy 3a nzbernuiie u a3ui y nenuan. Kannenapuja 3a a3un
MoOpa y3eTd y 003up HajOOJbH MHTEPEC JeTeTa y CBakoj (pa3u mocrymnka
a3uia, Moce0HO MPWIIMKOM OJUTYYHBamba O 3aXTEBY JIETeTa 3a a3uil, U
MOpa y3€TH y 003Mp MHIJBEH-E OpraHa CTapaTresbCTBa U MUIIJBEHE
JeTeTa, IITO je jeJjaH O OCHOBHUX eJieMeHaTa NMpHHUHUIA HajOooJber
WHTEpeca JieTera. Y Toriiey u3MeHa Baxeher 3akoHa, Tpeba y3eTu y
003up no0py npakcy Kanrenapuje 3a a3ui y CBETITy TOIMyHE 3aKOHA KaKo
0 ce YKIbYdrII0 00aBE3HO MPHUCYCTBO IMICUXO0JIOTa, MEAUITUHCKOT 0C00Jba
U IPYTUX CTPY4HaKa MPHIMKOM IIPBOT CYyCpPeTa ca AeTETOM MUTPAaHTOM
U JaJbe Mo MoTpeOu. Y HEeKUM cllydajeBUMa, YaK U IOHOBHU IPHjeM Y
tpehy curypHy 3emiby Moxe OUTH MOryh O0jeKTHBHUM €JIEMEHTHMA,
anu Tpeba MaKJbUBO Pa3MOTPUTH Jia Jik hie TakBa aKIiyja MoropiiaTu
3IPaBCTBEHO CTamhLE JIETETA U JJOBECTH T'a Y YTPOKEH TMOJIoXKa]j. Takole,
MUHHCTapCTBO YHYTpAIIBbHX 1OCIOBA he 0/]Max yCBOJUTH MOI3aKOHCKE
aKTe O cajJprkajy ¥ 0OJNUKY IMyTHE HCIIPaBe, jep NACHBHH CTaB HaUISKHOT
MUHHCTapCTBa, KOjU 3aHEMapyje ompasjiaHe NMOoTpede a3uaHaTa, HUje
HULITA APYTO O OYUTIICAHO KPLICHE BUXOBUX OCHOBHHUX JbYACKHX
npasa. Ha kpajy, AyrorpajHOCT IMOCTYyTIKa a3uiia y BE3U Ca MAIOJICTHUM
TpaXXHOIMMa a3uiia Mopa ce peIuTH Ha oaroBapajyhu vauma. Melhytum,
OBO je BeYHH IPOo0JIeM 1 TITaBHA ITperipeKa Ka MpaBoCyIHUM pedopmMama
U eBPOIICKUM HHTerpanyjama y Pemyommnu CpOuju u 3axteBasio Ou
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030MJbHE MHCTUTYIIMOHAITHE HAIlope Kako OM ce o0oJbIIana TpeHyTHa
CUTyaIyja.

KibyuHe peun: ynpaBHH ITOCTYIIAK, a3mil, HAjOOJbM MHTEpEC JeTeTa,
JeTe, MUTparmja
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