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Abstract

This paper reviews Leo Strauss’s critique of modern natural right
concepts and their contemporary relevance in the light of the crisis of
modernity. The first part of the paper observes Strauss’s interpretative
approach to classical political thought, whose main purpose was to
rediscover classical wisdom for solving many theoretical and practical
contemporary issues. Natural Right and History, Leo Strauss’s best-
known work, deals with the topic of the relevance of the idea of natural
right in light of the 20™ century’s main dilemma of political philosophy —
the crisis of modern political and normative order. Therefore, the second
part of the paper gives a brief insight into Strauss’s view on the crisis of
modernity that is displayed in his work The Three Waves of Modernity.
Then the work turns its focus on the field of natural right, where, in
the third section of the paper, the opposition between classical and
modern natural right concepts is analyzed. The final chapter gives some
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conclusions on the contemporary relevance of Strauss’s ideas on natural
right and its consequences on both contemporary political philosophy
and political life. It shows that some of Strauss’s ideas on natural right
are more relevant than ever, while others turned out to be problematic,
unsuitable, or quite naive and irrelevant.

Keywords: Leo Strauss, classical natural right, modern natural right,
crisis of modernity, virtue, nature, history

Although his Natural Right and History is regarded as one
of the classic books of political philosophy in the 20" century, Leo
Strauss remains a controversial figure. On one side, there are some
of his students, like Allan Bloom, which memorialized Strauss by
characterizing his teacher’s oeuvre as “a unified and continuous, ever
deepening, investigation into the meaning and possibility of philosophy”
(Holley 2017, 621) or those, like Samuel Moyn, that “has conversely
argued that Strauss’s thinking underwent a turn “from experience to
law” (Holley 2017, 621). On the other side, there are who deny Strauss a
significant contribution to political philosophy, claiming that he created
a comprehensive critique of liberal democracy based on the thought of
both Carl Smith and Martin Heidegger (Drury 2005, 11; Howse 2012,
83).

Those who proclaim that Leo Strauss is only a historian of
political thought are half-true: his work consists mostly of interpretations
of works of major classical and modern thinkers in such a way that
not only sheds new light on them, but also gives new directions from
those powerful claims to wisdom that are significant for dealing with
many theoretical and practical contemporary problems. One thing is
undeniable: Leo Strauss considered classical political philosophy to be
a treasury of human wisdom that can be used to resolve some of the
problems of today.

Natural Right and History, Leo Strauss’s best-known work, deals
with the topic of the relevance of the idea of natural right in light of
the 20" century’s main dilemma of political philosophy — the crisis of
modern political and normative order. At the time of the publication
of the book, the question of natural right hadn’t been in the focus of
discussions in political philosophy for more than one century, since the
times of German idealism. Strauss approached the natural right question
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from a totally different perspective: while Hegel’s Naturrecht didn’t
mean the right derived from human nature or nature as a normative
standard, but a kind of right derived from the conjunction of rational and
historical (as it was the perception of almost all other modern thinkers
in 19" century), Leo Strauss took the opposite starting point shared by
classical pre-modern philosophers.

Contemporary jurisprudence and philosophy of law reduced
natural right to moral experience, intuitive intellect, or reflective
thought that is not a clear and abstract concept, but rather some kind
of consciousness of implicit ethical conditions in the dispositions
and propensities of human nature. There are researchers, like Mac
Guigan, who dared to define four universal characteristics of natural
law: “(a) natural law usually consists of one or several generalized
but nevertheless essentially concrete, moral or legal ‘values’ or ‘value
judgments’; (b) these ‘value judgments’ are, in accordance with their
‘absolute source’ - ‘Nature’ Revelation (God) or Reason - universally
valid and immutable; (c) they are within the reach of human reason
properly employed and therefore, the objects of ratiocination; (d) once
perceived in their absoluteness and ‘pure rationality’ they overrule very
form of positive law [...] It never ceases to search for a unifying higher
point of view which would endow the notion of law with something
above its naive ‘givenness’” (Mac Guigan 1986, 239-240). Most others
scholars just conclude that natural law is a never-ending quest for justice
and higher moral achievements, or, as Friedmann said, “This history of
natural law is a tale of the search of mankind for absolute justice and its
failure. Again and again, in the course of the last 2,500 years, the idea of
natural law has appeared, in some form or other, as an expression of the
search for an ideal higher than positive law after having been rejected
and derided in the interval” (Friedmann 1944, 18).

Leo Strauss saw natural right in a more comprehensive way as
a continuous tradition starting with Socrates, Plato, Aristotle, and the
Stoics that leads to St. Thomas Aquinas and other medieval scholastics.
They all saw natural right as an idea that derived from nature in general
and human nature in particular, which gives much-needed instruction for
the establishment of the best political regime “according to the nature.”
Strauss, therefore, intended to face classical and modern approaches to
natural right theory and to find, in their differences, signs that will point
to some of the characteristics of the crisis of the modern era that can be
overcome with the help of classical philosophical thought.
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LEO STRAUSS ON THE CRISIS
OF MODERNITY

Ideological projects in the 20™ century and the moral and political
disaster that they brought to civilization provoked strong modern and
postmodern reactions to Enlightenment political philosophy, which was
perceived (first in the Frankfurt school) as the main source of modern
totalitarianism. Leo Strauss went even further, trying to grasp the root
of the modern crisis by returning to the origins in the very founding
of modern political philosophy, not from modern and postmodern
positions but from the position of profound interpretation of classical
philosophy. He went back to Locke, Hobbes, and Machiavelli to find
the origins of crisis that had erupted in the 20" century. Strauss found
that it started with deliberate choice, not just consciously, to reject all
previous political philosophy but also to elevate some of the passions
to the level of philosophy. Therefore, as Strauss said in his Three Waves
of Modernity: “To understand the crisis of modernity, we must first
understand the character of modernity” (Strauss 1989, 81).

The main characteristic of modern political philosophy is the loss
of confidence that man can know or achieve the good as it was proposed
in classical philosophy. That loss of confidence was produced by the
fact-value split due to the adoption of exact scientific rationalism (of
mathematical-mechanical origin) to the whole human thought. On the
contrary, Strauss was convinced that this kind of scientific knowledge
could not validate value judgments. That kind of positivist scientism
is a type of knowledge that thinks of itself as the highest form of
human knowledge, based on the presumptions that only empirically
proven facts acquired by rigorous scientific method make relevant
knowledge, while all other types of knowledge are unreliable and even
problematic. According to Strauss, the other modern mistake was the one
of historicism. It stands on the position that differences and variability
shown during human historical development make all universal claims
about the good and true —irrelevant and even impossible. It is grounded in
the belief that “principles of evaluation and categories of understanding
are all historically variable, changing from epoch to epoch; hence it is
impossible to answer the question of right or wrong or of the best social
order in a universally valid manner, in a manner valid for all historical
epochs” (Strauss 1989, 82). According to Schlueter: “At the same time,
Strauss tried to show how a truly rational philosophy emerges from the
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value judgments that are inescapably if implicitly involved in the most
practical questions of political life. In short, a social science modeled
on the physical sciences simply cannot give an adequate account of the
phenomenon it seeks to understand” (Schlueter 2013, 25).

Strauss believed that modern nihilism rose from the relativization
propagated by historicism. Modern crisis is also shown as a crisis in
the thought of political philosophy; a crisis in which faith in reason’s
ability to recognize its highest aims is lost. While taking all of that into
consideration, Strauss prescribed a remedy for all modern relativistic
and nihilistic delusions: return of the classical natural right concept
as a promising path, which proposes that living in a modern political
system can be ordered by higher things than established political praxis.
According to Drury, “The first thing to notice is that natural right in
Strauss is not really about specific principles for political action. In a
letter, he had stated that he purposely named his book Natural Right,
rather than Natural Law, in order to convey his opinion that nature does
not contain laws of conduct; unless, of course, one believes there exists
a divine legislator” (Drury 1987, 309). Strauss thought that natural right
has intrinsic principles, such as the Second Table of the Decalogue, that
specify certain ways of behavior as forbidden without further explanation.
According to Olson, “So the classic natural right teaching is — in Strauss’s
hands — a theory about the good regime, rather than a theory about
specific rules. It is a theory about a rule of the “wise’”’ (Olson 2013, 55).
While the practical politics rose from the disputes about justice between
the members of society, classical political philosophy tried to rise above
conflicting perceptions about justice to knowledge what natural right is.
It discovers three conclusions. According to Schlueter, “First, there is
a universally valid hierarchy of ends, but there are no universally valid
rules of action” (Schlueter 2013, 30). Supporting this conclusion, Strauss
points to Aristotle’s remark in the Nicomachean Ethics. Aristotle says
that there is something by nature even if everything is transformable,
which brings Strauss to the conclusion that it is just, in some emergencies,
to step aside from the common principles of natural right. According to
Schlueter, “The second thing classic natural right teaches, according to
Strauss, is that the hierarchy of ends is ultimately determined by the life
of philosophy, or the life of autonomous understanding. On the most
basic level, this means seeing with one’s own eyes, as distinguished
from hearsay; it means observing for oneself” (Schlueter 2013, 30). The
philosopher, therefore, refuses assent to anything which is not evident to
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him. According to Schlueter, “Strauss’s third principle of natural right
is prudence. Despite their radical differences, philosophical life and
political life are in some sense dependent on one another. Philosophers
obviously need the city not only for the leisure it provides but also for
the occasions political life offers for philosophical inquiry. The political
order requires a kind of wisdom if it is to be just” (Schlueter 2013, 31).

Strauss’s The Three Waves of Modernity portrays the development
of modern political philosophy as a form of exclusion from classical
political and philosophical thought. Originator of the first wave of
modernity, Strauss points out, is Niccolo Machiavelli. Machiavelli
rejected classical political philosophy twice: he rejected reflection
on virtue or how humans ought to live in favor of how they live, and
he believed that chance can be conquered (that is an open rejection
of the classical philosopher’s assertion that goals of practical politics
will always be inaccessible because of factors that are beyond human
control). The result of those two rejections is that “by lowering the
standards of political excellence one guarantees the actualization of the
only kind of political order that in principle is possible” (Strauss 1958,
300). This early modern approach has reduced political problems to
a technical problem in which all chance factors that defy the will of
the statesmen can be overcome by the use of force, just as all unstable
and unpredictable nature requires the overlay of “civilization as a mere
artifact” (Strauss 1989, 89). Other modern philosophers of the “first
wave” continued their break with classical thought, making one more
problematic assumption — that humans in the natural state are pretty
much the same as they are in civilized state and civilized society. Each
of them also added some passions as distinctive human qualities in the
imagined state of nature. For Hobbes — it is the fear of death, for Locke
— the comfort of owning private property.

Rousseau, the first modern philosopher of the “second wave”,
tried to find an answer to what humans in the state of nature were really
like and made a shift from nature to history. He was followed by Hegel,
Marx and many other 19" century thinkers. For Rousseau, “Man in the
state of nature is subhuman or pre-human; his humanity or rationality
has been acquired in a long process. In post-Rousseauan language, man’s
humanity is due not to nature but to history, to the historical process,
a singular or unique process which is not teleological” (Strauss 1989,
90). Rousseau also pointed out the most human characteristic in the
celebrated natural state: for him, it is individual human freedom. In other
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words, “Rousseau confronts us with the antinomy of nature on one hand
and of civil society, reason, morality, history on the other, in such way
that the fundamental phenomenon is the beatific sentiment of existence
— of union and communion with nature — which belongs altogether on
the side of nature as distinguished from reason and society” (Strauss
1989, 94).

The “third wave” of modern political philosophy started with the
discovery of the modern crisis in all of its social, psychological and
normative aspects. Hence, it represents sentiments of anguish, alienation,
and even hatred rather than peace and balance. “Third wave” modern
philosophers emphasize tragic individual existence that has been faced
with insoluble problems, and that sees no comfort in human nature.
Therefore, this nature must be overcome by his will, by “will for power”
as the main characteristic of human immanence. The main proponent
of the third wave is, of course, Friedrich Nietzsche. He claimed that
progressive ateleogical history is absurd and prophesized “eternal
return”. As humans do not have support either in nature or history, they
must become creators of their own meaning and fortune: the main task
of the Ubermensch is to overcome both nature and history by his “will
to power” and become the master of his fate.

The main difference between classical and modern thought, as
spotted by Leo Strauss is that in classical, pre-modern philosophy,
humans were the measure of all things, while, in its modern variant,
humans became masters of all things. In the classical approach, humans
are part of the whole by nature; they cannot determine the whole or
human position in it, but only pursue ends given by nature as a whole
because they are good for humans. On the contrary, modern thought
sees man as the master of nature that can position itself in its center,
transform it, and give it whatever meaning he wants. The modern ““first
wave” begins with this notion, and the “third wave” ends with this point.
According to Paskewich, “Strauss ultimately finds that the foundations
of modern thought are based on a faulty premise: that the humans have a
choice to leave behind the particular in pursuit of autonomy” (Paskewich
2009, 40). Straus also clearly distinguishes natural law from the desire
of self-preservation, one of the leading desires of the modern individual,
and points to the fatal consequences of mixing natural law with a desire
for self-preservation.
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OPPOSITION BETWEEN CLASSIC
AND MODERN NATURAL RIGHT

Natural Right and History further develops Leo Strauss’s ideas
about the crisis of modernity and the big differences between classical
political philosophy and its modern successor, which reflect on the
natural right idea and all of the questions that come out of it. Hence,
Strauss presents his critique of modern natural right theory as a contrast
to the classical natural right approach.

He pictures classical natural right as hierarchical, a-historical
(or trans-historical), and teleological. There are always remnants of
cosmological thinking in natural right that are trying to point at the
objective order in nature, which is the first cause of all things. Classic
Greek philosophers have noticed that a multitude of views on law and
justice are not contrary to the existence of natural right, but even require
it. Strauss claims, “Laws are just to the extent that they are conducive
to the common good. But if the just is identical with the common good,
the just or right cannot be conventional: the conventions of a city cannot
make good for the city what is, in fact, fatal for it and vice versa. The
nature of things and not convention then determines in each case what is
just” (Strauss 1953, 102). In order to find what is really good and just for
any man, we must make a distinction between natural and conventional
desires and tendencies, and then distinguish those desires that are in
accordance with human nature and bad desires that are working against
human nature and his humanity. All of that points out that we must begin
with the natural constitution common to all people. Hierarchical order of
nature represents the basis of natural right. For instance, the human soul
is above his body; his dominance over other living creatures is clearly
demonstrated in his innate powers of speech and rational thought, as
well as through the activities that help them. Above all human activities
stands the power of wise reasoning that leads to the good life, life
directed towards perfection.

As man is by nature a social being, he fulfills his quest for
good living in political communion with other people. Ancient Greeks
believed that political life must be directed by citizen’s strife to achieve
virtuous living. Hence, reaching virtue, that is, perfection — is the main
goal of political activity. Strauss pointed out, “Man is so built that he
cannot achieve the perfection of his humanity except by keeping down
his lower impulses. He cannot rule his body by persuasion. This fact
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alone shows that even despotic rule is not per se against nature. What
is true of self-restraint, self-coercion, and power over one’s self applies
in principle to the restraint and coercion of others and to power over
others [...] Justice and virtue in general are necessarily a kind of power.
To say that power as such is evil or corrupting would therefore amount
to saying that virtue is evil or corrupting. While some men are corrupted
by wielding power, others are improved by it: ‘power will show a man’”
(Strauss 1953, 132—-133). It is unnatural for what is lower in nature to
rule over what is higher in nature; therefore, the body cannot rule over
the soul, and pure pleasure cannot be put over human excellence and
virtue. Classic thinkers knew that not all men were capable of achieving
a virtue or perfection, but just a few of them who have a tendency
towards virtue and excellence. Realization of their natural tendencies
is in higher domains of political life. According to Strauss: “Freedom
and empire are desired as elements or conditions of happiness. But the
feelings which are stirred by the very words ‘freedom’ and ‘empire’
point to a more adequate understanding of happiness than that which
underlies the identification of happiness with the well-being of the body
or the gratification of vanity; they point to the view that happiness or the
core of happiness consists in human excellence [...] Since men are then
unequal in regard to human perfection, i.e., in the decisive respect, equal
rights for all appeared to the classics as most unjust. They contended
that some men are by nature superior to others and therefore, according
to natural right, the rulers of others.” (Strauss 1953, 134-135). Inclined
to reach his highest goal, men incline to live in the best kind of society,
the best “politeia” — a political society with true human government and
not just a mere administration over things. “Politeia” is not just a legal
constitution but also more fundamental than that — it is the fundamental
source of all law, both the realistic distribution of power within the
political community and “telos,” purpose of natural right.

As a contrast to the classical natural right idea, modern concepts
of natural right slowly emerged and developed. From the outset of the
modern natural rights idea sanctioned an individualism which has proved
to be more persistent than the restraints on individuality supplied by all
modern doctrines. According to Strauss, “When liberals became impatient
of the absolute limits to diversity or individuality that are imposed even
by the most liberal version of natural right, they had to make a choice
between natural right and the uninhibited cultivation of individuality.
They chose the latter” (Strauss 1953, 5). Modern individualism, with
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its inner complexities and contradictions, is the most powerful solvent
of natural right and the root of quarrels between ancients and moderns.
Individual selfhood is not constituted by anything outside itself — by
any kind of relationship to the other: other men, or to anything that is
permanent or eternal (be it either God or matter of ancient atomistic
materialism). The modern main thesis is that the real is (only) individual
and that its solitude was seen as bad only because it was insecure. At the
same time, the classical tradition of suspension of natural right only in
an exceptional state of emergency was left with the justification that the
principle of justice must be subjugated to the principle of necessity. In
other words, modern politics sought an exceptional state as normal and
permanent, while the direction of both the individual and the political
community towards virtue and perfection was seen as unrealistic, even
impossible, and hence a dangerous intention.

The first modern thinker who abandoned the classical approach
in favor of a realistic concept of politics that sees virtue only as a
mere strength to use all power in a manner suitable to a (permanent)
state of emergency was Niccolo Machiavelli. What was discovered by
Machiavelli was that political must be understood without reference to
the ideals of perfection and trans-political, mostly spiritual ends. The
modern state, with its natural right concept, no longer seeks justice as
its natural goal, but only the right to self-preservation that is considered
to be “natural.” “Ragione de stato” (reason of the state) comes to the
position of virtue and the best kind of “politeia.”

Thomas Hobbes was the first modern who had abandoned the
(“metaphysical”) quest for the “whole” or the “first things” of Hellenic
philosophy. He also abandoned the classical approach to nature as a
term of distinction and standard, and, consequently, he was forced to
understand (political) philosophy in contradistinction to nature. Hobbes
accepted a new “realistic” approach of both human individuality and
politics and new mathematical principles of physical science. According
to Kennington, “He accepted the public spiritedness of philosophy
which follows from the premise that politics is source of great human
goods. But he jointed it with the hedonism of materialistic tradition
which denied public spiritedness’ [...] His natural philosophy is both
mathematical and materialistic-mechanic” (Kennington 1981, 82).
Strauss points out, “His solution is that the end (or the ends) without
which no phenomenon can be understood need not be inherent in the
phenomena; the end inherent in the concern with knowledge suffices.

10
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Knowledge as the end supplies the indispensable teleological principle.
Not the new mechanistic cosmology but what later on came to be called
‘epistemology’ becomes the substitute for teleological cosmology. But
knowledge cannot remain the end if the whole is simply unintelligible:
‘Scientia propter potentiam’ (‘knowledge is power’). All intelligibility
or all meaning has its ultimate root in human needs. The end, or the
most compelling end posited by human desire, is the highest principle,
the organizing principle” (Strauss 1953, 176—177). Hobbes tried to
maintain the idea of natural right but to separate it from the idea of
man’s perfection, so he found its basis in the most powerful force that
actually determines most men most of the time: it is not reason but
passion. The most powerful passion, according to Hobbes, was the desire
for self-preservation that comes from fear of violent death. The desire
for self-preservation preoccupies the political philosophy of the early
modern epoch and its views on natural right. According to Strauss, “In
other words, the desire for self-preservation is the sole root of all justice
and morality, the fundamental moral fact is not a duty but a right; all
duties are derivative from the fundamental and inalienable right of self-
preservation” (Strauss 1953, 181). The essence of politics lies more in
the will and commandment than in the prudence of reason. Competent
rule is seen as the total opposite of the best kind of rule, and the notion
of good is equated with principles of enjoyment and comfort.

In Locke’s teachings, private property becomes a prerequisite
for self-preservation and individual happiness. Locke believed that the
essence of property or wealth is individual labor and enterprise, so that
it — as the most natural desire and, therefore, the basis of natural right
— must be liberated from all ethical and political restraints. His natural
right theory proclaims that the entire human association is based on
the protection of private property and the enlightened egoism of the
individual. The passion for self-preservation leads an individual to search
for his comfort and happiness in private property and its protection from
the state. According to Strauss, “Property is an institution of natural law;
natural law defines the manner and the limitations of just appropriation.
Men own property prior to civil society; they enter civil society in order
to preserve or protect the property which they acquired in the state of
nature [...] Yet, while civil society is the creator of civil property, it is
not its master: civil society must respect civil property; civil society
has, as it were, no other function but to serve its own creation [...]
The natural right to property is a corollary of the fundamental right of
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self-preservation; it is not derivative from compact, from any action
of society. If everyone has the natural right to preserve himself, he
necessarily has the right to everything that is necessary for his self-
preservation” (Strauss 1953, 234-235). Locke’s approach to natural
right proclaims not just mere self-preservation but comfortable self-
preservation. He enlarges individual appetites for ownership and
elevates them to the rank of “common good,” as the epitome of welfare.
“Freedom, for Locke, meant precisely the freedom from absolute and
arbitrary power. Government therefore needs to be severely limited.
However, by way of fundamental contract everyone must submit to the
determination of the majority. Both Hobbes and Locke stress the right
of the individual to resist the established government whenever self-
preservation is endangered. Civil society is, therefore, in one sense put
on a fluid and historical foundation in natural rights doctrine, especially
if the political order begins to run counter to the natural rights, which it
is originally established to guarantee” (Peddle 2012, 9).

The first critic of modernity in modern political philosophy came
from Rousseau in the name of two classical ideas: virtue and nature,
but seen in quite a different way than the ancients saw them. Rousseau
observed that modern man was not truly natural because he was gifted
with reason, pride, and many other passions. He was also convinced that
men’s individuality is good. Because human goodness predates human
freedom (seen as independence), natural man must be stripped of all
bad influences, all the reason and passions caused by his dependence in
civil society. Man’s true humanity and freedom are lost in the process of
history as a consequence of both accident and necessity. An individual
is by nature good but also subhuman because he has no natural and
definable constitution, which is function of a convention. Strauss points
out, “The modern state presented itself as an artificial body which comes
into being through convention and which remedies the deficiencies of the
state of nature [...] Rousseau suggested the return to the state of nature,
the return to nature, from a world of artificiality and conventionality
[...] There is an obvious tension between the return to the city and the
return to the state of nature. This tension is the substance of Rousseau’s
thought. He presents to his readers the confusing spectacle of a man who
perpetually shifts back and forth between two diametrically opposed
positions. At one moment he ardently defends the rights of the individual
or the rights of the heart against all restraint and authority; at the next
moment he demands with equal ardor the complete sub-mission of the
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individual to society or the state and favors the most rigorous moral or
social discipline” (Strauss 1953, 253-254). For Rousseau, freedom is
a higher good than life, freedom seen as independence from all others.
Man’s freedom to create is the ultimate good, because only in such
freedom can life have real purpose. Natural freedom remains as a model
for civil freedom. Civil society must be directed not towards human’s
most important ends but his beginnings, toward his state of nature. In
other words, Rousseau wanted to restore human individual goodness
and his freedom by adhering to his nature. Therefore, he reformed the
modern natural right concept into result-determined historicism. This
historicism was later developed in both idealistic philosophy and modern
ideologies that combined modern subjectivistic rationalism and the
dialectic of classical philosophy. They all believed that if modern man/
humanity wants to liberate itself from ignorance, evil, all constraining
limitations, and create a society that will allow the realization of his
deepest aims and individual capacities, it must be done by itself, by
its own free and unlimited will, seen as the main source of his natural
rights. That leads modern natural right theory to its “third wave” faced
with the crisis of modernity, revealed as disappointment in both rational
speculation and the course of history and its achievements.

SOME CONCLUSIONS: ON CONTEMPORARY
RELEVANCE OF LEO STRAUSS’S THOUGHT

Unfortunately, today’s relevance of Leo Strauss’s political
philosophy in general and natural right in particular is often viewed
through the prism of the influence of his students and followers in
contemporary politics and evaluated by their effect. It is such a pity,
because some of the insights given by Strauss’s thought are very relevant
for understanding a series of contemporary processes and phenomena
that he saw in the earlier stages of their development and attempted to
determine their outcomes. For instance, Strauss’s objection to the fact/
value distinction in the positivistic scientific approach is today widely
accepted in social sciences, regardless of the fact that his interpretative
method was not sufficiently developed and partly under suspicion. Some
contemporary researchers objected that Strauss’s meta-ethical views
look untenable. According to Olson: “Neither does he present any real
arguments for them, nor does he engage with the critical meta-ethical
literature that existed when he was writing (e.g., Hagerstrom, Ayer,
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Stevenson, Hare, Nowell-Smith). And authors who otherwise write
appreciatively about Strauss do not really try to defend his cognitivist
stance (although they do not seem to reject it either), so we cannot get
any guidance from them as to how Strauss would have argued against
modern noncognitivists” (Olson 2013, 58).

On the other hand, Strauss’s criticism pointed towards historicism’s
trying to undermine all universalistic normative stances, which are very
relevant today. Today’s dominant scientific and intellectual approach
— constructivism, stands on many identical positions as yesterday’s
historicism, further developing similar arguments that are pointed against
any universalism and attempts to formulate objective value judgments.
His warnings about the dangers of relativistic and nihilistic effects of
such claims are today even more relevant than they were at the time of
the publication of Natural Right and History. Leo Strauss’s observations
that modern individualism is not just starting to prefer immanent will
over nature in the phase of deep resignation with reason and historical
development are proved not just to be right, but even prophetic: today’s
orientation of individualism shows tendency to proclaim the entire
human nature as a social construct that need to be transformed by the
effort of the human will which does not tolerate any of the givenness
and limitations (that’s the main motto of post-humanism).

Strauss remarks that modern individualistic inclinations in natural
right concept that prefer rights over duties and even denying duties
toward the community are ugly facts of present day, are clearly not
outdated. On the contrary, the metastasis of human rights of newer and
more recent generations is obviously directed toward not just improving
the status of the individual, but undermining collective traditions and
almost all communitarian relations in contemporary societies. All of
that shows us that the present imbalance between rights and duties is a
consequence of individualistic turning back to all forms of responsibility
and higher virtuous demands that are threatening, in the long term,
to ruin the social structures and the culture that was created through
millennia of human existence.

Some views of classical philosophy that Strauss intended
to reaffirm are still problematic, but some of them are getting more
support day by day from the perspective of the development of other
modern sciences. For instance, contemporary achievements of natural
sciences are showing that observed nature really seems to be hierarchical
and pointed in its development at some meaningful direction (or, in
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other words, that it is teleologically oriented). According to Holloway,
“In recent years, a new Darwinian approach to social science has
emerged, advocated by, among others, James Q. Wilson, Larry Arnhart,
Roger Masters, Francis Fukuyama and Robert Mc Shea. Drawing on
contemporary ethology and sociobiology, these scholars point to a
wealth of empirical evidence that moral inclinations such as care for
kin, sympathy for others and justice and reciprocity arise not solely from
variable cultural learning but from universal human biology. Moreover,
they contend, the natural status of such moral proclivities makes sense
in light of modern evolutionary theory: insofar as humans, like many
other animals, require each other’s assistance to secure their fundamental
biological interests in survival and reproduction, it is-predictable
that natural selection would over time favor those with spontaneous
inclinations toward cooperation and sociability” (Holloway 2009, 81).
In the place of classical philosophy’s cosmic teleology, modern natural
science is building up a new, immanent teleology very compatible with
some of Leo Strauss’s main philosophical theses.

Of course, contemporary circumstances proved some of Leo
Strauss’s ideas and propositions problematic, unsuitable, and even
radical, while some of them proved to be quite naive or irrelevant. For
instance, ancient rationalistic logocentrism and cosmological teleology
are obviously naive concepts seen from a contemporary perspective,
quite unsuitable to solve contradictions and antinomies of present times,
as Leo Strauss, in his aim to reinterpret and revive classical philosophy,
deeply believed and even advocated. Some of his positions are even
more questionable: his insistence on reviving absolute values — the truth
that can be effective only by its connection to reason and nature and
all those questions about moral knowledge he seems to understand in
a mere cognitivist way. Besides, he confronts such understanding of
permanent, absolute values not just with historicism’s relativization
but with the whole history. Leo Strauss’s worldview is completely anti-
historical, and his way of dealing with history and all questions related to
it indicates that many significant ideas that emerged during the modern
era in philosophy are unknown to him or that he finds them totally
irrelevant. According to Ryn, “He does not recognize that the philosophy
of historical consciousness or the historical sense has far greater range
and depth than anything indicated by his term ‘historicism.” The latter
conception may describe some historicist tendencies but ignores
elements of the larger current of historicism that have contributed
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greatly to an improved understanding of the age-old question of the
relation between universality and particularity [...] A choice must be
made between universality or history. Strauss never considers a third
possibility. Tertium datur” (Ryn 2005, 36).

Leo Strauss’s advocacy of classical teaching about virtue and
best regime is seen as some kind of anti-liberal, anti-egalitarian, and
even anti-democratic stance by many contemporary researchers. Some
of them even believe that his teaching is a “philosophical conspiracy”
to overthrow liberal democracy and transform it into some kind of
“aristocratic rule of the wise” (where these wise are, actually, Strauss’s
followers and disciples). Such claims are indeed overstated. While
Strauss really criticized the anti-elitist and nihilistic side in modern
liberal democracies, he didn’t believe that, in practice, the best possible
regime can take the form of any kind of aristocracy. Practical politics
demands compromise with reality and given circumstances, and the best
compromise, completely in league with the ancient classic philosophers
appreciated and interpreted by Strauss, is not a rule by a wise man, but
a gentleman. That gentleman is a political imitation and reflection of a
wise man in modern, urban conditions, while giving society its character.
In other words, Strauss believed in a mixed, republican regime, enhanced
by the conclusion of classical thought and redirected toward virtue.
He seems to have fully endorsed US-style democracy. What is most
problematic in the application of his teaching is clearly shown in early
21 century US politics, where his disciples adopted Strauss’s classical
concept of virtue and turned it into a mere justification of their own
arrogance and zeal to export one existing political regime — so different
than their teachers’ idealized best regime — as an ideal model to the
whole world. And they did it not by virtuous example or philosophical
argumentation of classics, but by sheer force.
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Jbyouma JlecnoroBuh™
Hnemumym 3a nonumuuke cmyouje, Beozpao

JIEO HITPAYCOBA KPUTUKA MOJAEPHUX
KOHIIEIITA ITPUPOJHOI ITPABA 1 IbEI'OBA
CABPEMEHA PEJIEBAHTHOCT™

Pe3ume

Pan pasmarpa Jleo IlltpaycoBy KpUTHKY MOJEPHUX KOHLENATA
MIPUPOIHOT TIpaBa M HKEHY CaBPEMEHY PENIEBAHTHOCT y CBETIY KpHU3e
MoznepHocTH. [IpBu neo paga nocmarpa LliTpaycoB uHTEpIIpeTaTUBHI
MPUCTYN KJIACHYHO] MOJMTHYKO] MUCIIM YHja je INIlaBHa cBpXa Omia jia
[MOHOBO OTKPHj€ KJIIACHYHY MYIPOCT 32 pelllaBakhe MHOIMX CABPEMEHHUX
TEOPHUJCKUX U MPAKTUYHUX TUTama. [Ipupodno npaso u ucmopuja,
Hajno3Hatuje nemno Jlea Llltpayca, 0aBu ce TEeMOM peeBaHTHOCTH UEje
MIPUPOJHOT TIPaBa y CBETIy IJIaBHE IUJIEMe MOMUTHUYKe (prmo3oduje
20. Beka — KpU3€ MOACPHOT IMOJIMTHYKOT U HOPMATHUBHOT IOPETKA.
Crora, npyru aeo paga naje xkparak ysun y lltpaycoB mornex Ha
KpHU3y MOJICPHOCTH KOjH je MpHUKa3aH y HEroBoM jaeny Tpu manaca
Mmooeprocmu. 3aTuM ce pan GoKycHupa Ha 00J1acT IPUPOTHOT TIpaBa,
rae ce, y Tpehem menmy paga, aHanu3upa CynpoTCTaBIbEHOCT n3Mmely
KJIACUYHUX M MOJECPHUX KOHLENAaTa NPUPOAHOI NpaBa. 3aBPIIHO
MOTJIaBJbE MPY’Ka 3aKJbyUKe O caBpeMeHoj peneBanTHOCTH LlTpaycoBux
ujeja 0 MPUPOJHOM MpaBy U KUXOBUM IOCIIEAUIIAMA 110 CABPEMEHY
MOJIMTHYKY (pro30(dujy U MOTUTHYKH KUBOT. 3aKJbydyje ce aa cy
ueke on llITpaycoBux naeja o MpUpPOIHOM TMpaBy pesieBaHTHHjE HETO
WKaJl, JIOK Cy ce ApyTe MmoKazale MpooIeMaTHIHAM, HEMPUKIIaTHUM W
MIPIJINYHO HAUBHUM M HPEIIEBAHTHHM.
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Abstract

This paper examines the institute of reciprocity as a condition for
the recognition of foreign court decisions, with special reference to
Serbian law and comparative legal trends, pointing out its political-
legal significance in contemporary relations between states. Reciprocity
is analyzed as a traditional mechanism for the protection of state
sovereignty and the equality of states, but also as an instrument for
regulating international legal cooperation. It starts from the distinction
between legal, factual, and presumed reciprocity and their role in
ensuring reciprocity in cross-border relations, while indicating a gradual
transformation from a formal to a functional approach. The analysis
of court practice and comparative law decisions shows an evolution
from strict formal to material (factual) reciprocity and an increasingly
pronounced tendency for reciprocity to be assumed, instead of being
formally proven, whereby the center of gravity increasingly moves
towards procedural guarantees, public order, and the principle of mutual
trust. Special attention is paid to contemporary solutions in the law of
the European Union and other legal systems, as well as the impact of
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the Hague Convention on the Recognition and Enforcement of Foreign
Court Decisions from 2019 (Hague Judgments Convention 2019),
which affirms a model based on procedural standards and not on formal
reciprocity. Critical analysis shows that formal reciprocity in modern
law is gradually losing its role as a general precondition for recognition
and is increasingly giving way to functional models, which reflect the
need for balancing between the protection of state sovereignty and the
strengthening of international cooperation and trust. It is concluded that
the domestic legal system already contains elements of this more modern
approach, and that further development should be directed towards
strengthening convention and supranational mechanisms of recognition,
while retaining reciprocity as a subsidiary instrument in the protection
of national interests.

Keywords: recognition of foreign judicial decisions, private
international law, factual reciprocity, mutual trust, judicial
practice

INTRODUCTION

Reciprocity represents one of the oldest institutions in private
international law and, at the same time, one of the key conditions
for the recognition of foreign judicial decisions and other legal acts
in domestic law. Reciprocity also has a legal-technical character; it
contains significant political and material elements, which make it a
particularly sensitive institution in the field of international cooperation.
Essentially, reciprocity implies mutuality in rights and obligations, that
is, the willingness of one state to recognize the legal effect of decisions
of another state, provided that the latter acts in the same manner. Over
time, the conceptual role of reciprocity has evolved: from a classical
instrument of formal mutuality and “reciprocation” to a mechanism that
primarily ensures equal treatment in international legal relations (Pavic¢
2013, 85-86). In practice, this principle functions as a guarantee of
mutual respect and balance in international legal relations. In this sense,
it is not merely an instrument for the protection of national sovereignty,
but also a means of promoting interstate cooperation (Marjanovié¢
2019, 102).
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In domestic law, the condition of reciprocity is particularly
pronounced in the context of recognizing foreign judicial decisions,
which is regulated both in the Law on the Resolution of Conflicts of
Laws with the Legislation of Other Countries (Zakon o reSavanju sukoba
zakona sa propisima drugih zemalja [ZRSZ] 2006), and it the 2014
draft Law on Private International Law (PIL) of 2014 (Ministarstvo
pravde Republike Srbije 2014, ¢l. 87). In both instruments, reciprocity
appears as one of the key procedural prerequisites for the recognition of
a foreign judicial decision, while simultaneously providing a framework
for comparison with other legal systems. The relevance of this topic is
especially evident in light of European and global trends that increasingly
move away from formal reciprocity and shift toward models based on
mutual trust and standards of fair procedure.

In some jurisdictions, such as Germany, Austria, and Italy,
reciprocity functions as a discretionary requirement, while in others,
including Serbia, it remains a formal prerequisite for the recognition
of foreign court decisions (Stojanovi¢ 2009, 54—57). The aim of this
paper is to analyze the concept, role, and justification of reciprocity
as a condition for the recognition of foreign judicial decisions in
contemporary law, with particular attention to the Serbian legal order
and comparative legal solutions. Special emphasis is placed on the
question of whether this institution, in its traditional form, still retains
a justified place or whether it is gradually being replaced by functional
models based on material reciprocity and mutual trust. The analysis
will cover the normative framework of applicable Serbian law, the draft
of the new PIL, as well as relevant solutions in European states and
international conventions. Particular attention will be paid to assessing
the justification for maintaining the condition of reciprocity in modern
law and exploring possibilities for its substitution by principles of mutual
trust and international judicial cooperation.

The paper is based on normative, comparative-legal, analytical,
and historical methods, with a systematic approach to the analysis of
domestic legislation and judicial practice. Based on contemporary
comparative legal trends and practices favoring material reciprocity and
mutual trust, the paper’s working hypothesis posits that the development
of the law is likely to move away from strict formal reciprocity, and
that for Serbia, the most appropriate model is one of limited, subsidiary
reciprocity. In this sense, reciprocity cannot be seen exclusively as a
legal institute, but also as a mechanism that reflects wider relations
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between states and the balance between sovereignty and international
cooperation.

CONCEPT AND LEGAL NATURE OF RECIPROCITY
Concept and Types of Reciprocity

In private international law, reciprocity represents a condition of
mutuality that a state imposes as a prerequisite for the recognition of
legal facts, foreign judicial decisions, or the legal status of natural and
legal persons from another state. The concept is based on the idea of
legal equality among states, where each state is willing to recognize
the effects of foreign legal acts only if the other state grants the same
level of recognition. “Reciprocity has traditionally been understood
as an instrument for protecting state sovereignty, as it allows a state
to recognize foreign decisions only to the extent that the other state
recognizes its own. In this way, mutuality functions as a mechanism of
balance among sovereign systems” (Singh 2023, 2-3).

According to Marjanovi¢, “reciprocity represents the historically
oldest and most widespread condition for the recognition of foreign
judicial decisions, grounded in the idea of equality and mutuality among
states” (Marjanovi¢ 2019, 102—104). It is not a sanction, but a mechanism
for protecting sovereignty, aimed at ensuring that domestic decisions are
not placed at a disadvantage relative to foreign ones. Modern theory
distinguishes between the positive and negative aspects of reciprocity.
Positive reciprocity serves as an incentive for interstate cooperation,
whereas negative reciprocity arises when a state imposes restrictive
conditions and refuses recognition if the other state does not act similarly.
This results in significant differences in the application of the reciprocity
institution worldwide. In domestic and comparative legal theory, three
forms of reciprocity are commonly distinguished (Stanivukovi¢ i
Zivkovié¢ 2003, 426-429). The first is legislative (de iure) reciprocity,
which exists when a law or international treaty explicitly provides that
the recognition of a foreign decision depends on mutuality, that is, when
the provision stipulates that a foreign decision will only be recognized if
that state also recognizes the decisions of our courts. The second form
is factual (de facto) reciprocity, considered to exist when the law does
not contain an explicit provision on mutuality, but the practice of the
other state demonstrates that it actually recognizes our decisions. The
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third form is presumed reciprocity, which assumes that mutuality exists
unless proven otherwise (Kiti¢ 2019, 290). In practice, this means that
reciprocity is not actively proven but rebuttably presumed. Courts most
frequently rely on factual reciprocity in practice, as proving the existence
of formal (normative) reciprocity is often difficult, particularly when no
bilateral treaty exists.

Functions and Legal Role

Reciprocity fulfills several important functions in private
international law. First, it serves a protective role, ensuring the
preservation of state sovereignty and equality of its citizens in
international relations. Second, it operates as an incentive: it motivates
states to cooperate and mutually recognize judicial decisions, as only in
this way can they expect equal treatment. Finally, reciprocity contributes
to legal certainty, as it increases the predictability of cross-border
relations, particularly in areas such as commerce, family law, and the
enforcement of foreign judgments. As Béligh Elbalti emphasizes, the
historical role of reciprocity is closely linked to the protection of state
sovereignty and the maintenance of equality among states. “Reciprocity
functioned as an instrument to balance the fact that one state accepts the
judicial authority of another state on its territory: the acceptance of the
effects of a foreign judgment implied a willingness to provide identical
treatment to the decisions of domestic courts in that foreign state. In this
way, reciprocity operated as a mechanism protecting the prerogatives of
a sovereign state, ensuring that acceptance of foreign judgments does not
undermine its international legal position” (Elbalti 2008, 1). As Pavi¢
notes, “reciprocity is a dynamic condition; its existence does not depend
on declarations, but on the actual practice of the foreign state” (Pavi¢
2013, 87-88), which in practice means that the Court must examine not
only legal provisions but also specific cases in which domestic decisions
have been recognized in that state.

It can be argued that reciprocity continues to occupy a significant
place within the system of private international law. Its value lies not only
in the formal condition of mutuality but also in the broader framework
that ensures balance among states and promotes legal certainty in
cross-border relations. For this reason, understanding reciprocity must
encompass both its normative aspect and its practical application, as
it is only by connecting these dimensions that one can understand
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why this institution, though often criticized, still represents one of the
fundamental mechanisms of international judicial cooperation.

HISTORICAL DEVELOPMENT OF THE
INSTITUTION OF RECIPROCITY

The idea of reciprocity as a legal principle is deeply rooted in
the history of international relations and private law connections
between states. Its origins can be traced back to Roman law, where, in
relations with peregrini, the concept of mutual recognition of certain
rights for foreigners appeared, provided that their own state offered the
same treatment to domestic citizens. This early form of legal mutuality
represented the embryo of the later-formulated institution of reciprocity
in private international law (Pavi¢ 2013, 47).

In the Middle Ages, with the expansion of trade and the
establishment of the first bilateral agreements between city-states,
reciprocity acquired a practical function in commercial law. Its primary
purpose was to protect merchants and ensure legal certainty in cross-
border transactions (Dicey, Humphrey, and Morris 2000, 22). During the
18th and 19th centuries, as modern nation-states were formed and civil
codes codified, the institution of reciprocity became a common condition
in laws recognizing foreign judicial decisions, as well as in matters of
nationality and property rights of foreigners.

In the first half of the 19th century, the condition of reciprocity
became one of the fundamental elements of private international law,
particularly in continental Europe. Its essence lay in protecting state
sovereignty and controlling the legal consequences of foreign decisions
within the domestic legal system. Reciprocity represented a condition of
mutuality in the legal protection of citizens, as well as a mechanism to
defend the national judiciary from potential injustices of foreign courts.
In this sense, the institution reflected the classical understanding of state
independence and limited trust between states (Pavi¢ 2013, 91).

In the second half of the 20" century, particularly in Europe, the
role of international treaties and supranational mechanisms gradually
increased, such as the Convention on jurisdiction and the enforcement
of judgments in civil and commercial matters (Brussels Convention
1968) and Convention on jurisdiction and the enforcement of judgments
in civil and commercial matters (Lugano Convention 1988), which
signaled a shift from formal reciprocity toward a model based on mutual
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trust. Concurrently with the development of international cooperation,
trade, and human rights, the strict requirement of reciprocity began to be
gradually abandoned. Instead of formal reciprocity, factual or material
reciprocity emerged, under which recognition may be granted provided
there is no evidence of discriminatory treatment by the foreign state
(Bogdan 2012, 89). This process led to the eventual abandonment of
reciprocity in some states — such as France, Belgium, and Italy — where
the principle of legal certainty and international judicial cooperation
took precedence. In practice, reciprocity sometimes appears as a means
of retaliation. A striking example is the case of the U.S. Supreme Court,
Hilton v. Guyot (SCOTUS 159 U.S. 113, 1895), where the Supreme
Court refused recognition of a French judgment precisely due to the
absence of reciprocity” (Singh 2023, 2-3). In this case, the United
States Supreme Court developed the concept of international judicial
comity and conditional reciprocity, which remained a reference point in
American doctrine for many years.

On the other hand, in states such as Germany and Croatia,
the condition of reciprocity still exists, but in practice, it is applied
moderately, with the presumption of its existence. This indicates that the
institution has not been completely abandoned but has transformed into
a mechanism that preserves sovereignty while respecting the principles
of the international legal community.

In Serbian law, the institution of reciprocity has continuity from the
Yugoslav period to the present.! Even in the 1982 Law on the Resolution
of Conflicts of Laws with the Legislation of Other Countries, reciprocity
was an explicit condition for recognizing foreign judicial decisions.
However, in the more recent draft Law on Private International Law
(Ministarstvo pravde Republike Srbije 2014), the emphasis has shifted
toward a more flexible interpretation — either as presumed or factual
reciprocity — while simultaneously strengthening the role of international
treaties (Pavi¢ 2013, 84-91).

During the Socialist Federal Republic of Yugoslavia, reciprocity was explicitly
prescribed in Article 87 of the Law on the Resolution of Conflicts of Laws with
the Regulations of Other Countries (ZRSZ 1982, ¢l. 87). This provision stipulated
that a foreign court decision could be recognized if “reciprocity exists” between
Yugoslavia and the state whose decision was rendered. Such a solution was in
line with the traditional understanding of sovereignty and mutuality in interstate
relations, but over time, it revealed its limitations in the context of increasing
international integration.
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The historical development of the institution of reciprocity thus
demonstrates a trajectory from strict formal mutuality toward a system
based on trust and harmonization of legal orders. Today, in most states,
reciprocity is no longer merely an instrument for protecting sovereignty
but rather an indicator of equality and maturity of the legal system in
international relations. It can be observed that reciprocity, although
originally conceived as an instrument of state sovereignty, has over time
evolved into a mechanism for enhancing international legal cooperation,
particularly in the context of recognizing foreign judicial decisions.

RECIPROCITY IN DOMESTIC LAW

The institution of reciprocity in Serbian domestic law has a
continuity that stretches from the Yugoslav period to contemporary
legislation and represents a traditional yet evolving mechanism
balancing the preservation of state sovereignty with the advancement
of international legal cooperation. From the outset, it has been designed
as an instrument of legal mutuality, ensuring equality among states in
the recognition and enforcement of foreign judicial decisions, as well
as in other legal relations with an international element (Marjanovic¢
2019, 121-123).

After the dissolution of the SFRY, Serbia retained this model
but has gradually modified it over time. The Law on the Resolution of
Conflicts of Laws with the Legislation of Other Countries prescribes
that a foreign judicial decision may be recognized “if reciprocity
exists” (ZRSZ 2006, ¢l. 92). However, judicial practice has developed
a more moderate approach — the presumption of reciprocity applies
unless proven otherwise (Vrhovni kasacioni sud [VKS] 1695/2019;
Stanivukovi¢ i Zivkovi¢ 2003, 452-453). This solution aligns with
modern trends in private international law, where formal proof of
reciprocity is increasingly replaced by the presumption of its existence.
In this way, the formal condition gains practical flexibility, allowing
courts to avoid refusal of recognition for purely formal reasons, except
in cases where evidence indicates a discriminatory regime in the state
of origin of the decision.

The Draft Law on Private International Law of 2014 envisaged
maintaining the reciprocity requirement but stipulated that its existence
need not be proven unless there is a justified doubt regarding its absence
(Ministarstvo pravde Republike Srbije 2014, ¢l. 87). The draft explicitly
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provided that the recognition of a foreign judicial decision could not
be refused solely due to the absence of established reciprocity if the
Court determines that decisions of Serbian courts are recognized in
practice in the state of origin of the foreign decision (ZRSZ, ¢l. 94,
st. 3). The draft retained reciprocity as a requirement but limited it to
property and contractual disputes, while abolishing it in status-related,
family, and inheritance matters. A presumption of reciprocity was
established, shifting the burden of proof regarding its absence to the
party opposing recognition. Reciprocity was also proposed regarding
the jurisdiction of foreign courts. The draft introduced a so-called
“mirror system,” under which the Court of recognition verifies whether
a domestic court would have jurisdiction on the same grounds. This
increases predictability of outcomes and aligns with modern European
approaches (Stanivukovi¢ 2014, 294-297). The draft PIL recognizes
only those bases of international jurisdiction that also exist under
Serbian law. Thus, for instance, the traditionally accepted exorbitant
ground of the location of property (forum rei sitae) is retained, which
means that decisions based on this criterion will be recognized only if
they originate from states where the same basis of jurisdiction exists
(e.g., Austria, Czech Republic, Denmark, Lithuania, Estonia, Finland,
Germany, and the United Kingdom). In contrast, foreign court decisions
based solely on the plaintiff’s nationality will not be recognized, as this
element is not accepted as an independent criterion of international
jurisdiction under Serbian law. This particularly affects judgments
from France, Luxembourg, Bulgaria, Czechia, Finland, or Malta, where
nationality is the sole or dominant jurisdictional basis of the Court of
origin (Stanivukovi¢ 2014, 294-297).

In the latter, this principle was further elaborated: reciprocity
was defined as an instrument of international cooperation rather than a
restriction on recognition of foreign judgments. The Serbian legislator
thus accepted the view that reciprocity may be based on the factual
conduct of another state, not solely on formal regulations, marking a
departure from previous understanding and aligning with contemporary
European standards. Literature emphasizes that the system of recognition
of foreign judgments in Serbia, despite formally retaining the reciprocity
condition, operates in practice as a “relatively liberal” regime, where the
focus is on procedural guarantees, public policy, and jurisdiction rather
than formal proof of mutuality. This confirms that in contemporary
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Serbian law, reciprocity has a subsidiary role primarily, and is waived
whenever legal certainty and international judicial.

The principle of reciprocity has gradually evolved in Serbian
private international law from a strict formal requirement toward a more
flexible instrument of international judicial cooperation. Contemporary
Serbian legal doctrine accepts the view that reciprocity may be
established not only through formal legal provisions but also through
the actual conduct and practice of another state, which represents
a departure from earlier understandings and aligns Serbian law with
contemporary European standards. Literature further emphasizes that
the Serbian system for the recognition of foreign judgments, although
formally retaining the reciprocity requirement, functions in practice as a
“relatively liberal” regime focused primarily on procedural guarantees,
international public policy, and jurisdiction, rather than on strict proof
of mutuality. This confirms that reciprocity in modern Serbian law
has a subsidiary role predominantly and may be set aside whenever
the interests of legal certainty and international judicial cooperation so
require (Jovanovi¢ i Marjanovi¢ 2024, 927).

Judicial Practice

In practice, courts have repeatedly addressed the existence of
reciprocity as a condition for recognizing foreign judgments. Such an
approach is not new in Serbian legal practice: even the Supreme Court
of Serbia, in certain cases (VKS 217/93; VKS 210/99), proceeded from
the view that, when assessing the existence of reciprocity, the overall
legal regime of the other state is relevant, rather than solely a formal
confirmation by the competent authority. In a decision of the Supreme
Cassation Court of the Republic of Serbia (VKS 123/2015), it was noted
that “reciprocity between Serbia and State X is not formally established,
but evidence indicates that the courts of State X recognize decisions of
Serbian courts, and the condition is therefore fulfilled.” This accepts the
notion of factual reciprocity, consistent with contemporary comparative
law trends. Similarly, the Appellate Court in Novi Sad (Apelacioni sud
u Novom Sadu [ASNS] 3365/2018) concluded that “reciprocity is
not necessarily a legal relation, but a real mutual recognition.” Such
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examples indicate a gradual shift in domestic judicial practice from strict
formalism to functional interpretation.’

In modern Serbian doctrine, reciprocity is primarily understood as
a mechanism of legal equality rather than as an obstacle to recognition
of foreign decisions. According to Marjanovi¢, reciprocity “should be
understood as an instrument for protecting equality among states in
legal dealings, not as a means to restrict recognition”; in this sense, it
has more political than legal justification (Marjanovi¢ 2019, 212-214).
Similarly, Pavi¢ argues that “strict formal reciprocity represents an
anachronism inconsistent with the contemporary concept of international
cooperation,” proposing the adoption of factual reciprocity as the
standard criterion (Pavi¢ 2013, 145-148).

Although in the field of recognition of foreign judgments
reciprocity is increasingly interpreted as presumed or factual, in certain
procedural matters it remains a formal requirement (e.g., security
for costs, procedural costs, international legal assistance) (Jovi¢i¢ i
Marjanovi¢ 2025, 327-328). For instance, exemption of a foreign
national from procedural costs is conditioned on proof that their state
similarly protects Serbian citizens, while in international legal assistance,
reciprocity is required in the service and obtaining of evidence. The
practice of the Commercial Appellate Court (Privredni apelacioni sud
[PAS], 1019/2018) also indicates that reciprocity is assessed based on
general mutual conduct rather than formal confirmation, in line with
the principle of factual reciprocity. These examples demonstrate that
reciprocity in procedural law continues to function as an instrument of
legal equality.

Under Serbian law, the existence of reciprocity is presumed;
however, in cases of doubt the Court relies on evidence presented by
the parties and on the opinion of the Ministry of Justice, reflecting the
concept of so-called divisible reciprocity — an assessment of mutuality for

A similar trend is observed in the case law of Bosnia and Herzegovina. An analysis
of around 800 cases concerning recognition of foreign court decisions showed
that approximately 80% of these cases involved family matters (divorce, child
and family maintenance), while a smaller portion concerned civil and commercial
disputes. In cases where courts explicitly examined whether formal requirements,
including reciprocity, were met, practical reciprocity was primarily based on the
existence of bilateral agreements on judicial cooperation with the countries of origin
of the decisions (Deutsche Gesellschaft fiir Internationale Zusammenarbeit [GIZ]
2021, 53).
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a specific type of decision rather than for all decisions in general (Pavi¢
2013, 80; Stanivukovi¢ i Zivkovi¢ 2003, 431). This position has been
consistently confirmed in more recent case law of the Supreme Court
of Cassation (VKS 2658/2020; VKS 3410/2020), which has explicitly
stated in several cases that reciprocity in Serbian law is presumed and
that its absence is established only if the party opposing recognition
makes the contrary plausible.

Under the former Act on the Resolution of Conflict of Laws, the
absence of reciprocity was not an obstacle to the recognition of decisions
relating to marital disputes, disputes concerning paternity or maternity,
as well as in cases where recognition was requested by a Serbian national
(ZRSZ 2006, ¢l. 92). These exceptions have also been maintained in later
practice, based on the principle of protecting personal and family rights
as values of a higher order. As Belovi¢ points out, Serbian law presumes
the existence of reciprocity, which is assessed as factual and may be
“divisible,” while in marital and paternity/maternity disputes it is not
required at all (Belovi¢ 2018, 285). In practice, this principle has been
affirmed through numerous decisions of first-instance courts, which in
such cases do not require proof of reciprocity but instead proceed from
the presumption that recognition does not jeopardize the public policy
of the Republic of Serbia.

The practical application of this condition is most clearly reflected
in judicial practice, where courts determine the existence of reciprocity
based on the content of foreign law and information obtained from
competent authorities. For example, in one case the Appellate Court in
Belgrade established the existence of reciprocity with North Macedonia
based on a report of the Ministry of Justice and an analysis of foreign
legislation, concluding that formal, statutory reciprocity existed because
the regulations of both states allowed for the same type of acquisition
of property rights (Apelacioni sud u Beogradu [ASB] 2611/2021, p.
95). This decision clearly demonstrates that domestic courts combine
a formal and a material approach to reciprocity, relying on opinions
of the executive branch as an auxiliary means rather than as a crucial
prerequisite for the recognition of a foreign decision.

Judicial practice confirms that the application of the institution of
reciprocity in Serbia is generally moderate and aimed at preserving legal
certainty. Thus, the Appellate Court in Novi Sad states that “reciprocity
is presumed unless proven otherwise,” emphasizing that “a strict formal
application of this requirement would lead to legal uncertainty and
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would run counter to the spirit of international cooperation” (ASNS
3565/2017). A similar position was adopted by the Supreme Court of
Cassation, stressing that “the existence of reciprocity does not need to be
specifically proven when it concerns states with which Serbia maintains
developed diplomatic relations and a practice of mutual recognition
of decisions” (VKS 1695/2019). In doing so, the Court accepted the
principle of “factual reciprocity” as sufficient, thereby practically
confirming the more liberal approach adopted in legal doctrine.

In another significant case, the Appellate Court in Belgrade
examined the issue of reciprocity in the context of the acquisition of
ownership rights over real estate by foreigners. The Court held that “the
existence of formal (statutory) reciprocity is sufficient to conclude that
the legal condition of reciprocity has been fulfilled,” even when there is
a lack of data regarding its factual application in the practice of the other
state (ASB 1472/19). Such reasoning, supported by the opinion of the
Ministry of Justice of the Republic of Serbia, confirms that reciprocity in
domestic law is interpreted as presumed and that courts avoid formalistic
refusals to recognize foreign judgments.

Judicial practice clearly shows that domestic courts no longer
view reciprocity as a strict formal category, but rather as an instrument
intended to ensure legal balance rather than to restrict the recognition
of foreign judgments. By accepting presumed and factual reciprocity,
courts have effectively eliminated the risk of unnecessary formalism
and adopted an approach consistent with contemporary comparative law
trends. This further confirms that the scope of reciprocity in Serbian law
is primarily functional rather than doctrinal.

Evolution from Formal to Material Reciprocity — Judicial
and Comparative Perspective

Traditionally, domestic and comparative law relied on a formal
(legal) understanding of reciprocity, requiring an explicit legal basis
— law, international treaty, or official confirmation by state authorities
— establishing that another state recognizes Serbian decisions under the
same conditions. This formal approach dominated Yugoslav law and
earlier Serbian court practice. Recent practice of the Supreme Cassation
Court and appellate courts demonstrates increasingly frequent use of
material (factual) reciprocity, “which is not based on formal confirmation
of mutuality, but on assessing whether, in the legal practice of the other
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state, there is a willingness to recognize Serbian decisions” (Pavi¢
2013, 79).

In European law, the abandonment of formal reciprocity began
with the landmark decision of the French Court of Cassation in Munzer
v. Munzer (Cour de cassation, 1964, 344) which developed the exequatur
model in which proof of reciprocity is no longer required; instead,
only jurisdiction, respect for procedural rights, and public policy are
examined. This approach was further developed in Cornelissen (2007)
(Cour de cassation, 2007), where the Court condensed recognition
criteria to international jurisdiction, respect for the right of defense, and
public policy, definitively relegating reciprocity to the background.

The French Court assessed that compliance with fundamental
procedural guarantees and public policy was more important than the
question of mutuality. A similar development is observed in German
law, where the concept of Gegenseitigkeit under §328 ZPO is no longer
interpreted as a strict formal category, but as a practical assessment of
the existence of mutual legal protection (Zivilprozessordnung [ZPO], §
328, and commentary in: Geimer/Schiitze 2010, 602—-604). The German
Federal Court of Justice (BGH) repeatedly stated that “reciprocity
exists if foreign judgments essentially enjoy equal treatment,” even in
the absence of an explicit agreement (Bundesgerichtshof [BGH], IX
ZR 74/82, NJW 1983, 1559). This position was confirmed in BGH
decisions, e.g., 4 June 1992 (BGH, IX ZR 149/91), where recognition
of'a U.S. judgment was granted based on substantive mutuality despite
the absence of a formal bilateral treaty. Similarly, in BGH 20 June 2018
(BGH, XII ZB 285/17), in proceedings for recognition of a California
maintenance judgment, it was explicitly determined that the procedure
involved “formal reciprocity” under §64 AUG, with reciprocity deemed
satisfied based on a publication by the Federal Ministry of Justice (BGH,
XII ZB 285/17).

In European Union law, the concept of formal reciprocity has
been almost entirely abandoned. A characteristic example is insolvency
practice. In Eurofood (Court of Justice of the European Communities
[CJEU], C-341/04) Court of Justice of the European Communities,
Judgment of 2 May 2006, the Court of Justice assumed that the Court
of the state where the debtor’s center of main interests (COMI) is located
is best positioned to open the main insolvency proceedings, and other
member states must recognize its judgments, except in cases of manifest
public policy violation. Thus, even in matters of considerable economic
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and political sensitivity, the Court favors automatic recognition and
narrowly interprets grounds for refusal.

In Krombach v. Bamberski (CJEU, C-7/98), the Court emphasized
that recognition of foreign judgments within the EU is based on mutual
trust rather than on a formal reciprocity requirement. This approach
was reaffirmed in Trade Agency v. Seramico Investments Ltd (CJEU,
C-619/10), where the Court stressed that Member States must presume
mutual respect for legal standards except in cases involving serious
violations of public policy. The jurisprudence of the Court of Justice
thus confirms that automatic recognition constitutes the rule, while
refusal remains the exception, with reciprocity no longer functioning
as an independent precondition for recognition. Similar tendencies
may be observed in the contemporary development of Serbian private
international law, where reciprocity is increasingly understood as a
flexible instrument of international judicial cooperation rather than
as a strict limitation on the recognition of foreign judgments. This
solution corresponds to the tendencies promoted within the Council
of Europe and the principles developed by the Hague Conference
on Private International Law. The transition from formal to material
reciprocity, therefore, represents not merely a technical modification in
the recognition of foreign judgments but also a broader transformation in
the philosophy of international cooperation — from the protection of state
sovereignty toward greater trust in foreign legal systems. “Although
many states formally retain reciprocity, its application is increasingly
mitigated; international judicial comity, treaties, and procedural
guarantees prevail, while negative reciprocity is gradually marginalized”
(Singh 2023, 2-3).

Overall, the development of the reciprocity institution in domestic
law demonstrates a gradual shift from a formalist understanding of
mutuality to a more flexible and material interpretation of its purpose.
Although reciprocity is retained as a condition, its application is
no longer rigid or restrictive, focusing instead on preserving legal
certainty, predictability, and cooperation with foreign legal systems.
This trend reflects both comparative law influences and the domestic
practice’s need to establish a functional system for recognizing foreign
judicial decisions. It confirms that, in Serbian law today, reciprocity is
primarily a subsidiary instrument rather than a barrier to international
legal cooperation. The evolution from formal to material reciprocity
represents one of the most significant steps in modernizing Serbia’s
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private international law system. This process mirrors broader European
trends while simultaneously demonstrating domestic law’s capacity to
adopt principles that enhance legal certainty and promote international
cooperation. In practice, this evolution signifies that the emphasis has
gradually shifted from state interests to the protection of parties’ legal
rights — an attribute of contemporary and mature legal systems.

CONTEMPORARY SIGNIFICANCE AND FORMS
OF RECIPROCITY IN COMPARATIVE LAW

Contemporary comparative law development shows a gradual
shift from strict, formal reciprocity to a functional model that emphasizes
legal certainty, predictability, and mutual trust between legal systems.
Instead of an absolute “reciprocity” condition as a gatekeeping filter, an
increasing number of legal systems accept presumed or factual (material)
reciprocity, while supranational frameworks (EU) entirely replace this
condition within their own sphere with the principle of mutual trust.
This chapter systematizes current models and practices in key systems:
European Union law (and its member states), Germany, France, Croatia,
Italy, as well as in comparison with the Anglo-American approach
(USA/UK), and the impact of the 2019 Hague Convention (Hague
Judgments Convention 2019). Belovi¢ emphasizes that no legal system
goes to extremes — neither towards complete international openness nor
total sovereignty closure — but each system seeks a compromise that
respects both international cooperation and the protection of domestic
sovereignty (Belovic¢ 2018, 276).

In the mutual relations of EU member states, the reciprocity
condition has been abandoned and replaced by the principle of mutual
trust. The regime for the recognition and enforcement of judgments
in civil and commercial matters is governed by Regulation (EU) No.
1215/2012 (“Brussels I Recast”), which abolished the exequatur and is
based on almost automatic recognition, with narrow exceptions for public
policy and procedural guarantees (Regulation (EU) No. 1215/2012 of the
European Parliament and of the Council of 12 December 2012 (Brussels
I Recast), Arts. 36-45). The early case law of the Court of Justice of the
EU contributed to the consistent application of this model. In Hoffinann
v. Krieg (CJEU, C-145/86), the Court emphasized that decisions of
member states concerning divorce and its property consequences are
recognized automatically, and that reliance on public policy can only
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be accepted exceptionally, in a narrow interpretation, when recognition
would result in an obvious violation of the basic principles of domestic
law.

German law still provides in § 328 ZPO for reciprocity
(Gegenseitigkeit) as a condition for recognition of foreign judgments
outside the EU framework, but the practice of the Federal Court of Justice
(BGH) and provincial courts interprets it functionally: reciprocity exists
if the foreign legal system essentially provides “equal or comparable”
treatment to German judgments, without requiring formal (contractual
or statutory) equivalence (ZPO, § 328). A stable de facto pattern of
recognition is sufficient, rather than “mirror” identical conditions.
Judges start from the presumption of reciprocity, which the foreign party
can rebut by proving systemic refusal to recognize German judgments
in the country of origin.

In Croatian law, positive legislation does not recognize reciprocity
as a condition for the recognition of foreign court decisions. Under the
2017 Law on Private International Law of the Republic of Croatia (ZMPP
2023), recognition of foreign judgments is no longer conditioned on
reciprocity but is based on standard negative presumptions (jurisdiction,
right to defense, public policy, absence of conflicting judgments).
According to the Croatian PIL Act (ZMPP 2023, ¢l. 65-73), recognition
relies on standard negative presumptions, respect for the right of defense,
international jurisdiction of the Court of origin, absence of conflicting
judgments, and the preservation of public policy. Reciprocity is nowhere
mentioned as a condition for recognition, placing the Croatian regime
within the liberal European models. Certain forms of reciprocity are
prescribed exclusively in the context of securing litigation costs (ZMPP
2023, ¢l. 61), but this institute does not affect the recognition of foreign
judgments.

French doctrine and practice have abandoned the reciprocity
requirement since the Munzer decision (Cour de cassation, 1964, 341).
Recognition is conditioned by the five-part test of the French exequatur
theory (international jurisdiction of the Court of origin, proper procedure
and right of defense, validity of applicable law, absence of conflict with
public policy, and absence of fraud/conflicting judgments). In later
practice (e.g.,Cour de cassation, 05-14.082), this test was condensed to
key elements: international jurisdiction, respect for the right of defense,
and public policy (Cour de cassation, 05-14.082, 473). The French
approach shows that reciprocity is not a condition for the recognition
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of foreign judgments; rather, primacy is given to procedural guarantees
and international public policy. In the well-known Prieur decision (Cass.
Ire civ., 1981), the Court of Cassation confirmed that French courts
primarily examine respect for the right of defense and international
public policy, while reciprocity is not mentioned as an independent
prerequisite for recognition (Cour de cassation, 1981). This direction was
further confirmed in Simitch (Cour de cassation, 83-11.241), where the
Court of Cassation accepted recognition of a foreign decision provided
there was a sufficiently strong real connection with the state of origin,
without requiring proof of reciprocity.

The Italian Law (No. 218/1995) sets out criteria for recognition
of foreign judgments (jurisdiction of the Court of origin, procedural
guarantees, public policy, absence of conflicting judgments, etc.),
without requiring reciprocity as an independent condition (Legge n.
218/1995, Art. 64). Italian practice, influenced by France, insists on
procedural correctness and international public policy, while reciprocity
is of secondary importance.

In the United States, since the classic Hilton v. Guyot (1895)
decision, reciprocity has not been a mandatory condition for recognition
but is considered a criterion within the doctrine of international judicial
comity, while contemporary recognition practice relies primarily on
the uniform state laws (SCOTUS 159 U.S. 113 1895). Particularly
interesting is the new approach to reciprocity developed in the latest
U.S. draft laws. As Stanivukovi¢ notes, in this model, reciprocity does
not appear as a classical prerequisite for recognizing foreign judgments,
but as a mechanism to defend against non-reciprocity in international
dealings. Despite the liberal recognition regime existing in the U.S.
since 1962, U.S. court decisions in many countries still do not enjoy
reciprocity regarding recognition and enforcement. Hence, it has been
proposed that the reciprocity condition be used to encourage recognition
of U.S. judgments abroad and for concluding international treaties. A
key feature of this approach is the absence of discrimination: even when
a U.S. citizen requests recognition of a foreign judgment, recognition
will be denied if the decision originates from a country that does not
recognize U.S. judgments. Another significant innovation is that the
burden of proving non-reciprocity is shifted to the party invoking it, with
detailed guidance on how the Court may determine that reciprocity truly
does not exist (Stanivukovi¢ 2014, 292).
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In the United Kingdom, common law exequatur (with Statutory
Instruments in certain areas) also does not insist on formal reciprocity;
the focus is on respecting jurisdiction, proper service, and public policy
(Briggs 2021, 707-708). These systems influenced European trends of
“de-formalizing” reciprocity.

The 2019 Hague Convention (Hague Judgments Convention 2019
Arts. 4-7 (grounds for refusal); Bonomi and Mariottini, 2021, 1-38)
introduces a uniform, independent recognition regime globally, without
requiring reciprocity as a condition. Priority is given to clearly defined
grounds for refusal (public policy, procedural violations, conflicting
judgments, jurisdictional limits). Although the rate of ratification is still
gradual, this instrument establishes the long-term direction: reciprocity
as a consequence of stable cooperation, not as a prerequisite.

A significant number of countries outside the European
Convention area still formally maintain reciprocity as a condition for
recognition, often in the form of a negative requirement (grounds for
refusal). At the same time, certain countries apply a stricter model known
as “diplomatic reciprocity,” conditioning recognition on the existence of
an international treaty (Stanivukovi¢ 2014, 291; Stanivukovi¢ i Zivkovié
2003, 453). This fact has particular significance in the context of Serbia.
As Stanivukovi¢ points out, the complete abolition of the reciprocity
requirement in such relations would lead to legal inequality: “judgments
from those countries could be recognized and enforced in Serbia, while
the reverse would be impossible” (Stanivukovi¢ 2014, 291).

Serbian law is closer to the German model — it formally recognizes
the condition but applies it flexibly in practice (Stanivukovié i Zivkovié
2003, 452-453). According to the Law on the Resolution of Conflicts of
Laws with the Regulations of Other Countries, the recognition of foreign
judgments is conditioned on the existence of reciprocity. However, the
2014 Draft Law on Private International Law introduces a modern
formulation: the reciprocity condition is formulated functionally—the
foreign judgment is recognized if the Court determines that Serbian
court decisions in those matters are recognized in the state of origin;
reciprocity is presumed unless proven otherwise (Ministarstvo pravde
Republike Srbije 2014, ¢l. 185, st. 21 4).

Based on the comparative law review, three dominant models
of reciprocity application can be observed. The first is formal, or
normative reciprocity, which is rarely applied and requires the existence
of an explicit, written legal basis proving reciprocity; this approach is
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characteristic of older doctrine and still exists in some statutes. The
second is material, or factual reciprocity, which is dominant in most
systems outside the European Union and is based on assessing the
practice of the state of origin of the judgment: formal contractual
reciprocity is not necessary, as is visible in German and partially Serbian
law. The third model, characteristic of the internal legal order of the
European Union, is based on the principle of mutual trust, where the
classical condition of reciprocity is completely replaced by almost
automatic recognition of judgments, with very narrow exceptions
concerning public policy and respect for basic procedural guarantees.
The elimination of strict reciprocity within the EU and its functional
interpretation in leading continental systems reduces cross-border justice
costs, increases predictability, and accelerates enforcement. On the other
hand, complete abandonment of reciprocity in relations with third states
may, in exceptional situations, expose domestic residents to the risk
of “non-reciprocity.” Therefore, the most successful systems opt for
presumed/factual reciprocity, as a safety valve activated only in cases
of proven, systemic refusal to recognize our judgments in the state of
origin. This balance, emphasizing legal certainty while maintaining a
minimal reciprocity safeguard, proves optimal both from a comparative
law perspective and in view of implementing the 2019 Hague Convention
(Hague Judgments Convention 2019).

CRITICAL REEXAMINATION AND
ALTERNATIVE MODELS

Although reciprocity has for centuries been one of the fundamental
conditions for the recognition of foreign court judgments, contemporary
trends in private international law show that this institution is increasingly
losing its original function. Its normative logic, based on mutuality and
balance among states, is today being tested in the context of growing
interdependence and the globalization of legal relations. Instead of
the principle of mutual formalism, modern international cooperation
relies on the idea of trust in the legal systems of other states and on the
common interest in maintaining legal certainty in cross-border relations
(Markovi¢-Bajalovi¢ 2022, 492).

Critics of the traditional understanding of reciprocity emphasize
several key shortcomings. First, in practice, it often serves as a tool of
political rhetoric rather than a legal necessity, as reciprocity is rarely
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actually verified in specific cases (Marjanovi¢ 2019, 210). Second,
the requirement to prove reciprocity can lead to legal uncertainty and
procedural delays, especially when there are no official confirmations
from ministries or diplomatic representations. Stevens shows that in
U.S. practice, reciprocity has been gradually abandoned because it
produces unpredictable and unequal outcomes: identical judgments
may be recognized or refused solely due to the state of origin. Such an
approach has been assessed as contrary to the principle of legal certainty
and equality of the parties (Stevens 2002, 130-132). Third, formal
reciprocity conflicts with the tendencies of modern private international
law, which seeks to simplify procedures for recognition and enforcement
of foreign judgments to promote trade and protect parties in cross-border
relations (Jovi¢i¢ i Marjanovi¢ 2025).

From the standpoint of contemporary theory, reciprocity has
become a “relic of the sovereignist era,” as Francesco Parisi calls
it, because it presumes distrust among states, while 21st-century
international law aims to build a system based on trust and harmonization
(Parisi i Ghei 2003, 94). For this reason, in EU law, classical reciprocity
has been replaced by the concept of mutual trust, as shown in the
previous chapter.

As demonstrated in the comparative law review, some states have
completely abandoned the reciprocity requirement, while others have
reduced it to a flexible, presumed condition. Particularly interesting is
the development of alternative models that gradually replace classical
reciprocity in modern law. The first is the mutual trust model, which
forms the basis of the European Union system and rests on the
presumption that all member states respect fundamental principles of
the rule of law and fair procedure. This model allows faster and more
efficient recognition of foreign judgments but requires a high level of
legal and institutional uniformity. The second is the convention-based
model, which relies on international treaties, such as the 2019 Hague
Convention on the Recognition and Enforcement of Foreign Judgments.
This instrument promotes a trust-based approach and harmonized
rules, instead of bilateral reciprocity conditions (Hague Conference on
Private International Law (2019). Convention on the Recognition and
Enforcement of Foreign Judgments in Civil or Commercial Matters,
art. 4-7).

The third model, known as the unilateral approach, is characteristic
of legal systems such as Switzerland or Canada, where courts may
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recognize foreign judgments even if the other state does not recognize its
own, provided this does not conflict with public policy and the interests
of justice. This approach is based on the principles of humanity and
fairness, emphasizing the protection of parties and stability of legal
transactions rather than inter-state balance.

Finally, literature increasingly refers to a hybrid model of
reciprocity, which combines elements of mutuality and trust. It implies
that recognition of a foreign judgment will not be denied solely due to the
absence of formal reciprocity, but only if there is evidence of systemic
violation of procedural guarantees in the state of origin. This approach
has been adopted in the practice of several European countries, including
the Czech Republic and Slovakia, and partially in Serbia through case
law and opinions of the Ministry of Justice (Belovi¢ 2018, 284-286).

Supporting the view that complete abolition of reciprocity is not
always justified is Stanivukovi¢’s analysis, which warns that many states
apply a “diplomatic reciprocity”” model, where recognition of judgments
is allowed only if there is an international treaty (Stanivukovi¢ 2014,
291-292). Serbia has no concluded treaties with these states, which in
practice would lead to legal inequality: foreign judgments would be
recognized in Serbia, while Serbian judgments would be unrecognized
in those states. Critical reexamination of the reciprocity institution thus
shows that its fundamental function has undergone profound changes:
from a mechanism for protecting state sovereignty to an instrument
for promoting cooperation and trust among states. Instead of serving
as a condition, it increasingly becomes a consequence of developed
international cooperation and harmonization of legal systems. Hence,
in contemporary doctrine and practice, the question is increasingly raised
whether reciprocity as a formal condition is even necessary, or whether
it is sufficient for a state, guided by the principle of legal certainty and
respect for international standards, to approach recognition of foreign
judgments as the rule, and refusal as the exception.
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CONCLUSION

The institution of reciprocity, although historically regarded as
one of the fundamental prerequisites for the recognition of foreign court
judgments, today plays a far more complex and developed role in private
international law. Its original function — protecting state sovereignty and
ensuring balance among states — has gradually given way to the concept
of legal certainty, harmonization of standards, and international trust.
Modern legal systems, particularly under the influence of European
law, increasingly abandon the formal proof of mutuality and turn to
functional models in which procedural guarantees, public policy, and
fairness of proceedings are primary.

In Serbian law, reciprocity is still normatively present in the Law
on the Resolution of Conflicts of Laws with the Legislation of Other
Countries, but judicial practice shows that it is increasingly interpreted as
factual, material, or presumed. Courts assume reciprocity unless proven
otherwise, thus softening the strict formalism of the Yugoslav period.
Moreover, numerous exceptions in status, family, and personal matters
indicate that domestic law already recognizes the idea that protecting
the rights of parties is more important than proving formal reciprocity.

In comparative law, a clear trend of liberalization is evident.
French law has completely abandoned reciprocity as a condition, while
Germany formally retains mutuality but interprets it functionally,
through actual legal protection. Within the European Union, the concept
of mutual trust has replaced traditional reciprocity, and mechanisms
such as the Brussels I bis regime (Regulation (EU) No. 1215/2012)
limit control of recognition to public policy and procedural guarantees.
The 2019 Hague Convention on Judgments further reinforces this
model, emphasizing procedural standards rather than formal mutuality
(Hague Judgments Convention 2019). A similar trust-based approach
has developed in family and child-related matters under the Brussels 11
bis regime (Regulation (EU) No. 2201/2003), where the Court of Justice
of the EU insists on rapid and automatic recognition, with narrow public
policy exceptions.

Critical analysis shows that reciprocity, in its traditional form, is
increasingly misaligned with the dynamics of global legal relations. It
can pose an obstacle to faster and more efficient recognition of foreign
judgments, especially in an era of growing international mobility
and trade. Alternative models, such as presumed reciprocity, material
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reciprocity, and the principle of mutual trust, have proven to be more
functional and legally effective. These models provide greater flexibility,
respect the procedural standards of other states, and foster a climate of
legal certainty without abandoning the fundamental idea of preserving
sovereignty.

The analysis confirms the initial hypothesis that modern
development moves toward abandoning strict formal reciprocity and
that the most appropriate model for the Republic of Serbia is limited,
subsidiary reciprocity based on material mutuality and mutual trust.
Accordingly, the optimal approach for Serbia is a concept of limited,
subsidiary reciprocity in combination with convention-based and
functional models of recognition. Formal reciprocity should no longer
be a general prerequisite, but an exceptional protective mechanism
applied exclusively in relations with states that themselves apply strict
diplomatic reciprocity or systematically refuse to recognize foreign
judgments. In dealings with states that have a more liberal approach
or in practice recognize Serbian judgments, priority should be given to
material and presumed reciprocity, as well as the mutual trust model.

Such a system would enable Serbia to simultaneously protect its
own judgments in asymmetric international relations, strengthen legal
certainty and predictability of the recognition process, and gradually
align its regime with European standards and mechanisms, such as
the 2019 Hague Convention (Hague Judgments Convention 2019).
This functional restructuring of the institution of reciprocity represents
a natural and necessary step toward modernizing Serbian private
international law and integrating it more effectively into contemporary
trends in international legal cooperation. This functional reorganization
of the institute of reciprocity represents a natural and necessary step
towards the modernization of Serbian private international law and its
better integration into contemporary international legal cooperation.
Viewed in a broader context, this transformation indicates that reciprocity
in modern law has a pronounced political-legal significance, as it reflects
the balance between the protection of state sovereignty and the need to
strengthen international cooperation and mutual trust.
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Ipasnu ¢paxynmem, Yuueepsumem y Ipuwmunu
ca npuspemenum ceouwmem y Kocoscrkoj Mumposuyu

PEIIUITPOIIUTET KAO YCJIOB
HPU3HAIBA CTPAHUX CYACKHUX OJIYKA:
INOJIMTUYKO-ITPABHU ACIIEKT U
CABPEMEHHU 3HAYAJ Y JTOMA'REM
N YIIOPEJHOM ITPABY

Pe3ume

Y oBOM pangy pazmaTpa Ce HMHCTUTYT PEUHUNPOIMTETa Ka0 YCIIOB
MpHU3Hakha CTPAHUX CYJCKHAX OJIIyKa, ca IMOCEOHUM OCBPTOM Ha
CPIICKO TIpaBO M YIIOPETHONpPAaBHE TPEHJOBe, yka3yjyhu Ha merom
MOJUTUYKO-TIPABHH 3HAYA] Y CABPEMEHUM OJHOCUMA n3Mmel)y nprkaBa.
PenumnponureT ce ananu3upa Kao TpaAuLHOHATHA MEXaHU3aM 3aIlTHTE
JP’KaBHOT CyBEpEHUTETa W PaBHOIPABHOCTH JApKaBa, alld U Kao
WHCTpYMeHT ypehuBama mel)ynaponne npasHe capaame. [Tonasu ce of
pas3inKOoBamka IMpaBHOT, CpaKTI/I'-IKOF 1 IPETIIOCTAaBJbEHOI PCHUITPOUTETA
1 BHUXO0BE yliore y 06e30ehnBamy y3ajaMHOCTH y MPEKOTPaHUIHUM
OJTHOCHMA, Y3 VYKa3MBaWme Ha IMOCTENeHy TpaHchopMmanujy of
(dhopManHOT Ka (PyHKIMOHAIHOM MPHUCTYITy. AHAIN3a CYJCKE MpaKce
U YHOOPETHONPABHUX pEIICHA I0Ka3yje €BOJYIHUjy OJf CTPOror
(dbopManHOT Ka MaTtepujaHOM ((PaKTHUYKOM) PELHIPOLUTETY U CBE
M3paKCHU]Y TEHACHIIN]Y JIa CE€ y3ajaMHOCT IPETIIOCTaBJha, YMECTO
na ce ¢popMaHO J0Kaszyje, Py YeMy Ce TeKHUIITE CBE BUIIIE TOMepa
Ka MPOIECHUM rapaHiljama, jaABHOM MOPETKY M MPHHIUIY y3ajaMHOT
noBepema. [loceOHa maxma nocBeheHa je caBpeMEHUM peliehuMa
y mpaBy EBporcke yHHMje W OpyrMM TpaBHUM CHCTEMHMa, Kao U
yTHIAjy Xallke KOHBEHIMje O MPH3HAKBY M H3BPLICHY CTPAHHX
cynckux ommyka u3 2019. ronune, Koja apupmuIe MoIe 3aCHOBaH Ha
CTaHIapArMa TOCTYIIKa, a He Ha (GopMaHoj y3ajaMHOCTH. KpuTndka
aHaM3a mokasyje aa GopMaaHHu PEIUMNPOIUTET Y CAaBPEMEHOM MPaBy
MOCTEINEHO I'yOH YJIOTY OMILTET MperyciioBa MPU3HAka M CBE BHILE

" Hmejn: jelena.jaksic@pr.ac.rs; ORCID: 0000-0002-8281-5590
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yCTyIa MecTo (PYHKIIMOHATHUM MOJEINMA, KOjU OpakaBajy moTpedy
3a OayaHcupameM u3Mel)y 3aITuTe Ip>KaBHOT CyBepEeHUTETa U jadama
MeljyHapoHe capajiibe U oBepemba. 3akibyuyje ce a jomahu mpaBHU
cucteM Beh caipku eJIeMEHTE OBOT MOJICPHU]ET IIPUCTYIIA, T JIa 1aJbu
pa3Boj Tpeba yCMEpUTH Ka jauary KOHBEHIIN]CKUX U HaTHAIIMOHATHUX
MEXaHHW3aMa T[pU3Hamba, Y3 3a7pXKaBambe pPEHUNpOIHUTeTa Kao
CYTICHIVjapHOT HHCTPYMEHTA y 3aIITUTH HAITMOHAITHUX MHTEpEca.

KibyuHe peun: nmpu3Hame CTPaHUX CYJICKHX OJJyKa, MehyHapoaHo
MPUBATHO MPaBO, GaKTHYKH PELUTPOLIUTET, y3ajaMHO
MOBEpemEe, Cy/ICKa MpaKca

*  This manuscript was submitted on April 24, 2026, and accepted by the Editorial
Board for publishing on May 12, 2026.
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Abstract

The Draft Law on Amendments to the Criminal Code of 2025 announces
a significant reform of Serbia’s substantive criminal legislation. In
addition to a series of newly introduced criminal offences — many of
them controversial from a criminal policy standpoint — it also proposes
a substantial tightening of sentencing ranges for certain offences.
Driven by populist rhetoric and accompanied by an almost dismissive
attitude toward the achievements of criminal law scholarship, the Draft
disregards empirical knowledge of the real capacities of punishment
and the actual effect of increased repression on crime prevention. By
threatening excessive penalties for violations of criminal norms in the
sphere of serious forms of criminal behavior, the proponent of these
measures continues to strengthen retributive tendencies. In doing so,
Serbian criminal law increasingly diverges from the liberal, rule-of-law
model, and is rapidly transforming into a form of “enemy-oriented”
criminal law — one in which all means are considered permissible in the
state’s effort to combat threats to the legal order. Such an orientation
is inappropriate for a legal system that seeks to preserve democratic
features, as it poses a serious risk of undermining fundamental human
rights in the realm of punishment. Moreover, it is frequently accompanied
by inefficiency and weak results in controlling criminal behavior. It

*  E-mail: djokic@ius.bg.ac.rs; ORCID: 0009-0006-8076-0633
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could be said that such an orientation in the field of criminal policy in
the Republic of Serbia is nothing new; on the contrary, if we consider
the period since the first serious instance of intensified penal repression
in 2009 — when the penalty ranges for as many as one third of existing
criminal offences were made more severe — the trend toward prescribing
increasingly harsher punishments has shown no sign of abating. What is
most concerning, however, is the well-founded fear that this tendency
has not yet reached its peak and is likely to continue in the future.

Keywords: punishment, repression, life imprisonment, hyper-
criminalization, enemy-oriented criminal law

INTRODUCTION

For many decades, criminal law was regarded as a particularly
stable branch of the legal system, largely immune to frequent legislative
intervention. Its defining feature was the longevity of the Criminal
Code as the fundamental source of criminal law norms. This does not
mean, of course, that criminal legislation should remain ossified or
unresponsive to social developments. Yet there are compelling reasons
why frequent changes to its normative framework are undesirable.
Especially dangerous are those legislative amendments that are not the
product of thorough scientific engagement with the structural problems
every criminal justice system faces, but rather hasty responses to specific
events — often designed to calm a disturbed public eager for harsher
state reactions to crime. Nevertheless, modern criminal law, both in
Serbia and abroad, has acquired an unusual dynamism. The process of
expanding the sphere of punishment is accelerating. Admittedly, such a
process need not necessarily carry a negative connotation, if it represents
a rational response to an objectively increased need for criminal law
protection in certain areas. In Serbia, however, this trend is typically
accompanied by poor drafting of norms, where reforms are frequently
guided by lay opinions and, in essence, primitive reactions to wrongdoing
— reactions grounded more in emotion than in reason. Equally striking
is the absence of any serious long-term strategy for crime control, one
that would rely on a thorough analysis of how existing provisions are
applied and whether corrections are truly necessary. Instead, legislative
priority is given to the easy acceptance of international obligations
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arising from conventions, as well as to numerous initiatives promoted
by non-governmental organizations.'

If we examine the period of the past two decades, beginning
with the adoption of the Criminal Code, it becomes clear that since the
2009 amendments, the legislature has pursued a consistent course — one
that can be summarized in a simple formula: the unbearable ease of
intensifying criminal repression at the normative level. In the official
justification of the 2009 reforms, it was emphasized that the sentencing
range had been increased for nearly one-third of all criminal offences.
This tendency has not been abandoned in subsequent amendments;
on the contrary, it has become entrenched and is now set to culminate
with the announced 2025 revisions of the Criminal Code. The constant
tightening of penalties for certain crimes has been accompanied by
other measures aimed at constructing a system increasingly oriented
toward treating offenders as enemies of the state. Over the past decade,
Serbian criminal law has introduced an array of new offences — often
of dubious legitimacy from the perspective of criminal policy — while
also modifying general provisions in ways that unmistakably reflect
the state’s determination to wage its war on crime under the slogan
that harsher retribution is the best cure for wrongdoing. In this context,
it is enough to mention the introduction of prohibitions on sentence
mitigation for certain, arbitrarily selected, criminal offences; the revival
of the concept of multiple recidivism;? the restriction of conditions for
suspended sentences; the denial of parole for certain crimes; and finally,

It is noteworthy that the official explanation of the proposed 2024 Draft

Amendments to the Criminal Code emphasizes that their preparation was
“preceded by an analysis of the effectiveness of the criminal justice system, based
on completed cases with the aim of identifying and remedying its weaknesses and
shortcomings” (Nacrt 2025, Razlozi za donoSenje zakona). Yet no information is
provided as to who conducted this analysis, during which period, within what scope,
or what conclusions were reached.
The cruelty, as well as the absurdity, of the institute of multiple recidivism —
particularly when its application is linked to the proclaimed aim of punishment
as achieving justice and proportionality between the offence committed and the
severity of the sanction — is clearly illustrated in the decision of the Higher Court
in Novi Pazar (Presuda VSNP, K. 3/23). In that case, the defendant, previously
convicted on several occasions, was sentenced to seven years and seven months
of imprisonment (the minimum sentence available to the court in cases of multiple
recidivism for this offence) for selling a single tablet of buprenorphine (8 mg) for
the price of merely 1,100 dinars!
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the introduction of life imprisonment — applied to a broader circle of
offences compared to the earlier system, which envisaged prison
sentences ranging from thirty to forty years (Kolari¢ 2019, 16-33).

“NOTHING NEW IN THE WEST” - FURTHER
ESCALATION OF PENAL REPRESSION IN THE
DRAFT AMENDMENTS

At the end of last year, the Ministry of Justice published the
extensive text of the Draft Law on Amendments to the Criminal Code,
accompanied by a one-month public consultation process that included
four round-table discussions. The outcome, with additional comments
from both the academic community and the wider public, led to a
postponement of the adoption of the proposed measures. Nevertheless,
on 27 November 2024, the National Assembly passed the Law on
Amendments to the Criminal Code (Zakon o izmenama i dopunama
Kriviénog zakonika 2024). This law introduced harsher penalties for
serious forms of traffic offences endangering public safety, as well as
three new criminal offences aimed at strengthening the protection of
employees in health, education, and social welfare institutions (Vukovi¢
2025, 106—-109). When the other proposed measures are taken into
account, the orientation chosen by the drafters can be summarized
in a single sentence — according to a well-worn formula: further
intensification of penal repression, by expanding the boundaries of
criminalized behavior through the introduction of new offences and
harsher sanctions for existing ones.

After numerous comments were submitted on the 2024 Draft,
the Ministry of Justice decided to put the proposed amendments on
hold. Consequently, it was only in the first half of September this year
that the text of the new Draft Law on Amendments and Supplements
to the Criminal Code was published. Compared to last year’s draft, it
introduces a number of new solutions alongside certain modifications.
The provisions of the Draft that will be discussed in the following text
have not undergone any changes in relation to the earlier version.

According to the drafters, who appear well acquainted with the
supposed “power” of punishment but not with its limitations, tightening
the penal policy with respect to certain offences “would undoubtedly
also have a preventive effect on potential offenders” (Nacrt 2025,
Razlozi za donosSenje zakona). Particular attention should be given to
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Article 15 of the Draft (Nacrt 2025, ¢l. 15), which proposes changes
to the prescribed sentence for the crime of murder (Krivicni zakonik
2024, ¢l. 113). Instead of the current range of five to fifteen years’
imprisonment, the Draft introduces a new range of five to twenty years,
or life imprisonment. The justification provided is that this measure
“ensures consistency within the system of criminal sanctions in the
context of harsher penalties for certain offenses” (Nacrt 2025, ¢l. 15).

The problem with this solution is that, if adopted, it would
prescribe the same maximum sentence for both ordinary murder and
aggravated murder (Krivi¢ni zakonik 2024, ¢l1. 114). The only distinction
would lie in the minimum penalty — five years for ordinary murder, ten
for aggravated murder. In practice, this would mean that both the basic
and the aggravated form of homicide carry the same maximum sanction,
which represents a legal absurdity. Such an arrangement contradicts both
legislative technique in qualifying criminal acts and the basic logic that
aggravated forms of a crime must carry harsher penalties precisely
because of the specific circumstances or consequences that make them
more serious.

The argument that the minimum penalties would differ is
insufficient to counter this objection: aggravated murder could no longer
be considered “more serious” if it did not carry a higher maximum
penalty. The only way Article 15 of the Draft (Nacrt 2025, ¢l. 15) would
make sense is if Article 114 of the Criminal Code (Krivicni zakonik
2024, ¢l. 114) — covering aggravated murder — were repealed, or if,
following certain comparative models, it prescribed life imprisonment
as a mandatory sanction. Otherwise, if the same maximum sentence
applied to all forms of intentional homicide, Article 114 would lose any
practical or legal significance.

A similar issue arises with Articles 28, 30, 31 of the Draft (Nacrt
2025, ¢l. 28, ¢l. 30, ¢l. 31), which propose the possibility of imposing
life imprisonment for all forms — both the basic and the aggravated
— of criminal offences against sexual freedom, including rape, sexual
intercourse with a helpless person, and sexual intercourse with a child.
Under the current law, life imprisonment is reserved only for the most
aggravated forms of these offences. In the official explanation of the
Draft, the justification for extending life imprisonment even to the basic
form of rape (and the other enumerated offences) was said to be that such
punishment “should unequivocally represent the expected consequence
that will befall every perpetrator of this extremely serious crime” (Nacrt

57



SPT No 3/2026, year XXXIII, vol. 97 pp- 53-67

2025, ¢l. 28). Furthermore, it was argued that these measures were
prompted by “a rising trend in the number of reported sexual offenses,
indictments, and convictions over the past five years in the Republic of
Serbia” (Nacrt 2025, Razlozi za donoSenje zakona).

Yet this rationale suffers from the same shortcomings as those
already noted with respect to homicide. First, in Serbian criminal law,
life imprisonment is never a mandatory sentence: it can only be imposed
as an alternative to a fixed term of up to twenty years, leaving the court
discretion to choose between the two. Consequently, life imprisonment
cannot serve as the “expected” outcome for all offenders.

Second, the science of criminal law has long demonstrated that
the severity of punishment exerts a weaker preventive effect than
the certainty of punishment. Offenders, especially those driven by
pathological sexual impulses, rarely consider potential penalties before
acting. In such cases, the severity of the sanction is unlikely to deter; at
most, life imprisonment could achieve incapacitation by isolating the
offender for a longer period. But this strategy faces serious obstacles:
overcrowded prisons, high financial costs, and, not least, the risk of
contravening international human rights standards on punishment.

Third, the assertion of a “rising trend” in sexual offences is
misleading. Official statistics from the Republic Statistical Office show
no dramatic increase in either reported cases or convictions (Republicki
zavod za statistiku Srbije 2025); the figures, while fluctuating, remain
broadly consistent with long-term averages.® This raises the question:
what data did the drafters rely on, if not the official, readily available
ones? The explanation appears to rest on a superficial claim designed
to justify harsher penalties in a field where sentences are already
exceptionally severe and where recent amendments have significantly
restricted the application of general mitigating provisions.*

Thus, the number of criminal complaints filed for the offence of rape (Krivicni
zakonik 2024, ¢l. 178) has not changed significantly in the past five-year
period, averaging around seventy reported cases (in 2022, there were fifty-eight
complaints). The same applies to convictions for this offence within a single
calendar year, as the number of convictions has not exceeded twenty-five (fourteen
in 2022).

For example, under the Montenegrin Criminal Code, the basic form of the offence
of rape carries a penalty of two to ten years of imprisonment, whereas under the
Serbian Code — if the Draft Amendments are enacted — the range would be five
to twenty years, with the possibility of imposing life imprisonment. Moreover, a
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For instance, since 2009, Article 57 Paragraph 2 of the Criminal
Code (Krivi¢ni zakonik 2024, ¢l. 57, st. 2) has prohibited sentence
mitigation for sexual offences (Krivi¢ni zakonik 2024, ¢l. 178-180). In
2019, further restrictions were introduced, eliminating the possibility of
parole for aggravated forms of rape (Krivicni zakonik 2024, ¢l. 178, st.
4), sexual intercourse with a helpless person (Krivi¢ni zakonik 2024, ¢l.
179, st. 3), sexual intercourse with a child (Krivi¢ni zakonik 2024, ¢l.
180, st. 3), and sexual intercourse through abuse of position (Krivicni
zakonik 2024, ¢l. 181, st. 5). Now, as if these measures were insufficient,
the Draft not only expands sentencing ranges but also extends the ban on
parole to all forms of the offences listed in Articles 178, 179, and 180.

Interestingly, the official justification for this move states that,
while aligned with stricter penal policy, it is also “entirely consistent
with international human rights standards™ (Nacrt 2025, ¢l. 6). Yet the
established case law of the European Court of Human Rights proves
the opposite (Van Zyl and Appleton 2019; Foster 2015, 148—154; Ili¢
2019, 156-173).

Finally, extending life imprisonment to a broader set of offences
than at present also conflicts with Article 44a of the Criminal Code
(Krivicni zakonik 2024, ¢l. 44a), which explicitly provides that this
penalty may be prescribed only exceptionally, alongside fixed-term
imprisonment, and only for the most serious criminal offenses and the
gravest aggravated forms of serious crimes. While it is undisputed that
the offences targeted by the Draft are indeed serious, they cannot all be
considered the “most serious,” nor do they represent the “gravest forms”
of such crimes, as required by the Code. The proposed equalization of
penalties — applying the same ultimate sanction to both the basic and
aggravated forms of a given offence — represents a serious legal precedent.
It undermines the fundamental legislative logic by which different forms
of criminal conduct are distinguished and punished according to their
relative degree of unlawfulness. In short: the graver the crime, the harsher
the punishment. Moreover, such a reform would be manifestly unlawful,
given that the conditions for prescribing life imprisonment would not be
met under the cited provision of the Criminal Code.

The Draft also substantially increases penalties for all forms of the
offence of domestic violence. While the protection of the physical and

recent study has shown that, according to the prescribed sentencing ranges, Serbia’s
criminal legislation ranks among the harshest in Europe (Stojanovi¢ 2020, 29-31).
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psychological integrity of family members is undoubtedly a legitimate
legislative objective, one must ask whether family peace can truly be
secured by means of a strict penal policy. The law, especially coercive
norms, is ill-suited to regulating the intimate sphere of private life.
Although the drafters may have been motivated by good intentions, there
is a real danger that excessive repression in this domain will cause more
harm to family relations than any benefit it might bring (Ristivojevi¢ i
Samardzi¢ 2017, 1449—1450). Interestingly, the justification for these
amendments states that they continue the “trend of enhanced protection
of victims of domestic violence, especially women and children, given
that previous reforms did not achieve their purpose, and therefore further
amendments are necessary to influence current and future offenders”
(Nacrt 2025, Razlozi za donosenje zakona). This reasoning leads to an
absurd conclusion: since strict penal policy in this area has failed, let
us try an even stricter one. When this is combined with the already
enacted increase of penalties for serious traffic offences endangering
public safety, as well as the proposed tightening of sanctions for certain
forms of human trafficking (Nacrt 2025, ¢l. 82), there can be little doubt:
the Serbian legislature has embraced an approach to crime control
reminiscent of the infamous ancient Athenian lawmaker Draco, for
whom excessively harsh punishment was the ultimate triumph.

CONCLUDING REFLECTIONS

The solutions contained in the Draft represent a continuation of
the policy of intensifying repression at the normative level — a policy
that, in Serbia’s public discourse and legislative practice, has been
gaining momentum for two decades. With the benefit of this two-decade
perspective since the adoption of the Criminal Code, it can be concluded
without hesitation that punitive escalation has become the legislature’s
dominant orientation.

Rather than a rational activity informed by scientific and practical
insights into the limits and effects of punishment, contemporary crime
control policy is shaped by political imperatives and popular sentiment.
Reform initiatives are typically triggered by isolated incidents,
accompanied by sweeping and arbitrary claims that “reality” demands
a new legal framework, even when official statistics show no dramatic
increase in crime rates. Most importantly, these dynamics are driven by
populist tones — more emotional than rational — while the influence of
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expert knowledge about the modest effects of punishment in both general
and special prevention has diminished dramatically. The marginalization
of criminal law scholarship and the intrusion of everyday politics into
crime control reflect the spirit of the “brave new world” we inhabit,
in which everyone presumes to be an expert on criminal law.> Yet in
untrained hands, criminal law — especially when deployed as an
instrument of political goals — can prove more dangerous to citizens
than the offenders it purports to restrain.

Each new amendment distances Serbian criminal law further from
the model of a rule-of-law system, in which punishment ought to be
a last resort, applied only when the protection of an essential social
good cannot be achieved through other, less coercive means. Instead,
criminal law increasingly functions as the first or even the only tool in
combating crime. Scholars increasingly describe the emergence of a
new “security law,” applicable even in the pre-zone of endangerment of
protected goods (Stojanovi¢ 2011b, 5). If we have come to the point of
imagining punishment as the solution to complex social problems, then
society itself has strayed from the right path. Punishment, as the legal
consequence of crime, can rarely serve as a genuine remedy; experience
shows that its effect on crime prevention and offender resocialization
is minimal (Martinson 1974, 48-50). If harsher punishment was
truly effective, the simplest solution would be to impose draconian
sentences across the board. This “primitive” approach (Stojanovié¢
2023, 147), however, requires no expertise and has already proven a
failure. American experience with the notorious “three strikes and you
are out” policy — mandatory long-term or life imprisonment for third-
time offenders — resulted in negligible reductions in crime, but at the
cost of enormous financial burdens and intolerable increases in prison
populations (Walter 1999, 586—588).

The present situation thus reflects a crisis of contemporary crime
control policy — not only in Serbia, but globally — as well as a setback
for the science of criminal law. Instead of rational and restrained reliance
on punishment, we witness a wave of hyper-criminalization, reviving the

This was perceptively noted several decades ago by a renowned American scholar
of criminology: “There are many so-called scientists and self-styled experts on
crime, for the subject fascinates very different kinds of people. Every grocer on
your street, every gas-station attendant, and practically everyone’s Aunt Mary can
tell you what should be done right now to reduce the present crime rate. Serious
students of criminology cannot take such an optimistic view” (Eliot 1962, 17).
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old idea that the essence of criminal law is the protection of legal goods,
which requires not fragmented but systematic action — and ever more
punishment (Zaczyk 2011, 691). Too often, criminal law is deployed as a
tool of everyday politics, with new offences or harsher penalties serving
symbolic rather than substantive purposes.®

The conscious recognition of the inability of criminal law to
effectively suppress certain forms of behavior is concealed behind the
claim that the existing law is of poor quality and must be adapted to new
forms of criminality in order to provide more effective protection. In this
way, an illusion is created that “something is being done.” In foreign
literature, this phenomenon is described as ad hoc legislation, which
is not based on a comprehensive assessment of the actual capacities of
criminal law in combating crime, and is often adopted without serious
scholarly or public debate on how the boundaries of punishability should
be shaped.

Criminal law is increasingly being tailored to the offender, who
is viewed not as a citizen expected to comply with existing norms and
deterred by the mere threat of punishment, but rather as an enemy of the
legal order. Its foundation thus no longer rests on trust in the law-abiding
citizen, but instead on pronounced distrust toward individuals who might
otherwise remain faithful to legal norms (Neubacher 2006, 855).

In practice, this means building a system of criminal justice rooted
in distrust of citizens — treating them as potential enemies of the legal
order — rather than on the assumption that most will respect the law
voluntarily.” The expectation, unfortunately, is that this policy of ever-
expanding penal repression has not yet reached its peak (Neubacher

¢ In foreign legal literature, reference is made to criminal law of merely symbolic

significance (Symbolisches Strafrecht) — that is, when a new legislative measure
is not intended from the outset to be practically applied, but is instead designed to
achieve some other social effect (Heinrich 2017, 8).

In German doctrine, the concept of so-called “eliminatory criminal law,” or
Feindstrafrecht (“criminal law for enemies”), has been developed. At its core lies
the idea that the fight against crime must be waged at any cost, and that even the
most rigorous measures—such as long-term or life imprisonment of particularly
dangerous offenders—are entirely acceptable tools of criminal policy. Citizens are
no longer viewed as individuals expected to remain faithful to the law, deterred by
the mere threat of punishment from engaging in proscribed conduct. Instead, they
are regarded as enemies of the legal order who must be eliminated, even at the stage
of incipient criminal behavior. For more on this concept in Serbian literature, see
Bock 2010, 139-167.
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2006, 856). In contrast to the wave of liberalization of criminal law that
emerged in the second half of the twentieth century, when criminal law
was partially withdrawn in certain areas, reflected in the decriminalization
of specific behaviors, today we are faced with a form of criminal law that
is undemocratic and excessively protectionist. This form of law seeks to
provide protection at any cost, regardless of the potential consequences
for the observance of human rights. A rational criminal policy, on the
other hand, should above all be careful not to elevate criminal law to the
status of the primary instrument of social protection (Neubacher 2006,
877). As a corrective to the prevailing climate of moral panic, penal
populism, and the glorification of mass incarceration (Mrvi¢ Petrovic¢
2022, 419-421), we should recall the wise words of Professor Grgur
Milovanovi¢, spoken more than a century ago: “punishment is like a
poison, which may serve as a cure if administered in the right dose, at
the right time, and in the right place” (Stojanovi¢ 2011a, 137).
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HNBan Boxuh”
Ipasnu ¢paxynmem, Yuueepsumem y bBeoepady

HOBE — CTAPE TEHAEHIINJE
Y JOMEHY KPUMHUHAJIHE ITIOJIMTUKE
Y PEIIYBJIMIIA CPBUJHU

Pe3sume

Hanprom 3akoHa 0 m3MeHamMa W JonmyHama KpUBHYHOT 3aKOHUKA,
Hajrpe u3 2024, a motom u u3 2025. roguHe, HajaB/beHA j€ 3HAYajHA
pedopma KpUBHUHOI MaTepujasiHOT 3akoHojaBcTBa Cpowuje. [Topen
YUTABOT HU3a HOBUX, KPHUMHUHATHOTIOJIUTHYKU YTJIABHOM CIIOPHHX
WHKPUMHHAINIA]A, TPEUIOKEHO je 3HATHO 3a0ITpaBamke Ka3HEHHX
pacmoHa koJ onpeheHnx KpuBHYHHX jaena. To ce mpe cBera oaHOCH
Ha MPEUIOKEHO NMPOLUIMPHBAkE MPUMEHE Ka3HE J0KMBOTHOT 3aTBOPa
y OJIHOCY Ha KPUBHUYHO JIeJI0 YOHCTBa M IOjeMHA KpUBHYHA Jeia
MPOTHUB TOJIHE c1000ae. OHO IMITO HAPOUUTO JOBOIU y CYMIbY TaKaB
CBEHTYaITHH 3aKOHO/IAaBHHU 1TOTE3 jeCTe POIHCHBAE Ka3HE JI0OKHBOTHOT
3aTBOpa 3a CBe 00JMKe (KaKo OCHOBHHM, TAKO M 3a CBE OCTayie OOJIHKE
KBATM(UKOBAHE TEKOM ITOCIEIUIIOM WJIH HApOYUTOM OKOIHOIINY)
MOjeIMHUX KPUBUYHUX JIeJia, IITO MPEJICTaBJha CBOjEBPCHU IPABHU
arcyp/, KOju IpOTUBPEYH 3aKOHOJIABHO] TEXHUIIM KBaH(pHKOBama Ouha
KPUBUYHOT Jieja U MPHUPOTHO] JIOTHUIH JIa je TEXH OOJUK KPUBHYHOT
JIeJIa TeXKH yIpaBo 300T TOTa IMITO j€ YCJIe HEKUX HApOUUTHX OKOJTHOCTH
WM KaKBe JlaJbe MOCIIEUIIE 3a Hhera MPOoIMHCcaHa CTPOXKA/Teka Ka3Ha.
[ToBpx ToTa, MponucHBame Ka3He T0)KUBOTHOT 3aTBOpA 3a IIUPH KPYT
KpUBUYHHUX Jiena o1 moctojeher kocu ce u ca oapendoom wiana 44a K3,
KOjOM je mpenBul)eHo Ja ce Ta KazHa MOKE M3Y3E€THO IPONHCATH, Y3
Ka3Hy 3aTBOPA, 32 HajTeXa KPUBUYHA JIeIa U HAjTekKe OOJMKE TEIIKHX
KpUBUYHHX jiena. Mako HHje CIOpHO Ja KpUBHYHA Jelia KOJ KOJHX
je TIpeIIoKeHo yBoleme Ka3He JOKUBOTHOT 3aTBOpa MPECTaBIbajy
TelIKa KPUBUYHA JeJIa, OHA WITaK HUCY HajTe)ka KPUBHYHA JIeTia, HUTH
MpeCTaB/bajy HajTeKe O0JIMKE TEUIKUX KPUBHYHHUX Jiena. Morio Ou
ce pehu ma TakBa opHjeHTalUja y TOMEHY KPUMUHAIHE TOJUTHKE Y
PenyOnuum CpOuju HUje HMKaKBa HOBHHA; HANPOTHB, YKOJHKO CE

" HNmejn: djokic@ius.bg.ac.rs; ORCID: 0009-0006-8076-0633
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carJiesia Iepro/] O IMPBOT 030MJBHOT €KCIleca Ha TUIaHy 3a0IITpaBamba
kazHeHe penpecyje n3 2009. roanne, kaaa je kox 9ak Tpehune mocrojehmx
KPUBHYHMX JIeJla JIOLUUIO JO IOOIITpaBama KAa3HEHUX pacIioHa,
TeHJCHIM]ja IPONMCHUBAba CBE CTPOKHUX Ka3HH HE TyOU HAa MHTCH3UTETY.
OHo 1ITO HajBHIIE 3a0pUHABA, JECTE TIOCTOjalke OCHOBaHE 00ja3HU Jia
MMOMEHYTa TEHJICHIIMja jOII YBEK HHje JIOCTUTIIA 3eHUT U Aa he ce n y
OynayhHocTr HacTaBHTH. [1OMyNIHCTHYKH JUPUTOBAHOM PETOPUKOM
1 y3 TOTOBO NPE3pHB CTaB IpeMa JOCTHTHyhnMa HayKe KPUBHYHOT
npaBa, 3aHeMapyjyhu u Hay4Ha ca3Hama 0 peaTHuM MoryhHocTHMa
Ka3HE M CTBapHOM e(eKTy I0jadaHe penpecuje Ha IUIaHy NpEeBEHIINje
KPUMHHAJINTETA, Ipejiarad HOBUX pelletha jOIl OJUTyYHH]e HACTaBIJba
MpoleC jayama peTpUOYTUBHUX TCHICHIH]jA, peTehu mpeKkoMepHOM
MEpOM KazHe 3a MOBpeAy KPUBHUYHOIIPABHUX HOPMHU Y chepu TeKHX
(GbopMHu KpHMHHAIHOT TIOHaMIamka. Ha Taj HaunH ce CpIIcKO KpUBHIHO
NPaBO CBE BUILE y/JajbaBa O JIMOEPAIHOT, MPAaBHO-IPKABHOT MOJIENa
KPUBUYHOT TpaBa, CBE Opxe ce mpeTBapajyhn y KpUBUYHO MPABO 11O
MepHY HelpujaTesba MOpeTKa, MPOTUB KOjeT Cy, Y HacTOjamy APYIITBA
Ja 00e30enu eukacHy 3alITUTY, CBA CPEACTBA J03BoJbeHA. He camo
Jla TAKBO OIPEJIEIbEhE YCiel 030MIBHOT YIpOKaBamba eJIeMEHTAPHIX
JbYJICKUX TIpaBa y JOMEHY KaXmaBama HHje NMPHMEPEHO IOPETKY
KOjH HACTOjU J1a O4yBa IPTE JIEMOKPATHYHOCTH, Beh je OHO YecTo
npaheno HeepukacHomhy u cinabuM pe3yiaTaTHMa Ha MOJbY KOHTPOJIE
KPUMHHAIHOT MMOHAIIAbA.

KibyuHne peum: KaszHa, penpecuja, [TOKHBOTHH  3aTBOp,
XUNEPUHKPUMUHATIU3AIM]a, HENPHUjaTeIbCKO
KPUBHUYHO IPaBO
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Abstract

In all the proceedings where the child appears as a party, the principle
of the best interests of the child appears as the most general principle
through which the child is protected. The following laws regulate the
best interests of migrant children in the Republic of Serbia: Family
Law, Law on Foreigners, Law on Asylum and Temporary Protection,
and Law on Social Protection. One of the problems in practice is that
an unaccompanied child, from entering the territory of Serbia until the
submission of the asylum application, is assigned different persons as
temporary guardians on several occasions. The major problem in the
administrative procedure and the realization of the best interests of the
child is reflected in the fact that police officers register unaccompanied
and separated children and conduct official actions in the asylum
procedure without the presence of a temporary guardian. Processing of
asylum applications is not a priority, and the speed of decision-making
depends on many factors, including the expediency of the acting official
of the first instance body. The Asylum Office must take into account
the best interests of the child at every stage of the asylum procedure,
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particularly when deciding on the child’s asylum application, and must
take into account the opinion of the guardianship authority and the
opinion of the child, which is one of the basic elements of the principle
of the best interests of the child.

Keywords: administrative proceeding, asylum, best interests of the
child, child, migration

INTRODUCTION

In modern law, in all the proceedings where a child appears as
a party, the principle of the best interests of the child should be given
primary consideration. The Convention on the Rights of the Child (CRC)
contains a number of substantial rights, where a holistic approach to the
wellbeing and the best interest of the child is guaranteed under Article 3,
which is the most widely ratified human rights instrument in the modern
world (Convention on the Rights of the Child [CRC] 1989, Art. 3).
Implementation of such international legal standard is guaranteed by the
obligation of each state party to take all available measures to achieve
the fulfillment and protection of all rights of the child — in the field
of social protection, health, education, thus creating an environment in
which children can realize their full potential. Therefore, each state has
an obligation to intervene in order to secure the best interests of the child
principle (Freeman 1997, 370).

The significance of this principle multiplies when it comes to the
right to stay of migrant children or the right to the reunification of migrant
children with their families. Seeking family members and a possibility
to reunite with their family is certainly of paramount importance for an
unaccompanied and separated child.' This right is also envisaged as part
of the right to respect family life, within the European Convention for
the Protection of Human Rights and Fundamental Freedoms (ECHR)
and the right to family reunification. During this procedure, it is very
important that the child stays in the least restrictive environment that is
most similar to the family. The UN Guidelines for Alternative Care for
Children (UNGACC) acknowledge such formal and informal care for

' Unaccompanied and separated children fall into the category of children on the

move (see: Bogeti¢ i Jugovi¢ 2019, 1293-1318).
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children (small dormitory communities, shelters, or institutions) and
community accommodation (Novakovi¢ 2016, 101).

As stated elsewhere, determining the best interests of the child
is part of a formal procedure accompanied by stringent procedural
guarantees based on the child’s best interest assessment (UN Committee
on the Protection of the Rights of All Migrant Workers and Members of
Their Families [CMW] and Committee on the Rights of the Child [CRC],
CMW/C/GC/3-CRC/C/GC/22, 7). In the Republic of Serbia (RS), such
assessment is introduced by the general clause in the Family Law (2015)
which imposes an obligation to courts and other administrative bodies
to always be guided with the best interests of the child when deciding
on the protection of the child’s rights or exercising parental rights
(Porodi¢ni zakon [PZ] 2015, ¢l. 266 i 268). To buttress the application
of this principle, the Law on Asylum and Temporary Protection (LATP)
reiterates its importance by mandating its strict enforcement within the
asylum proceedings (Zakon o azilu i privremenoj zastiti [ZAPZ] 2018, ¢l.
10). Therefore, the organizational unit of the Ministry of Interior Affairs,
the Asylum Office, which is charged with the authority to grant or deny
the right to asylum to the applicants, shall always act in accordance with
the wellbeing, social development, and origin of the minor as well as
the minor’s opinion serving as main tools for assessment of the child’s
interest principle prescribed by the asylum regulation. Nevertheless, this
also applies to the Asylum Commission, which stands as the second
instance body, authorized to decide on appeals. As the last resort, where
the applicant can seek redress for their encroached right to asylum,
stands the Administrative Court, where all administrative decisions can
be revoked or affirmed (Cl. 20-22).

LAW ON FOREIGNERS

According to Article 6 of the Law on Foreigners (LF), a foreigner
may enter and stay in the Republic of Serbia with a valid travel document
in which a visa or residence permit has been granted, unless otherwise
stated by law or an international agreement (Zakon o strancima [ZS]
2018). Article 3 of the said law defines the foreigner as any person
situated at the territory of the Republic of Serbia that does not possess
the citizenship of the Republic of Serbia (¢l. 3). In accordance with
Article 17, a foreigner may leave the Republic of Serbia freely, and only
exceptionally, this right may be restricted if the foreigner does not have
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a valid travel or other document used for crossing the state border, if he/
she does not have a visa or if there is a justified suspicion that by leaving
the RS he/she could avoid criminal or misdemeanor prosecution, serving
a prison sentence, execution of a court order, deprivation of liberty or
execution of property obligation, by order of a competent state body or
court (¢l. 17).

The competent authority, which is the Border Police, can refuse
the entry of a foreigner into the Republic of Serbia. A positive novelty
(Zakon o izmenama i dopunama Zakona o strancima 2019) in relation
to the former LF (2018), according to which the refusal of entry was
stated only in the travel document of a foreigner, is that the new law
makes it obligatory to render a decision on refusal of entry printed on
the prescribed form stating the reasons for refusal, which is issued both
in Serbian and English. There is a possibility of filing an appeal against
the said decision within 8 days following the date of the refusal of entry,
which does not have the automatic suspension effect on the decision.
The appeal is decided by the Ministry of the Interior of the Republic
of Serbia (MI) and shall be submitted via Border Police station issuing
refusal of entry or via diplomatic or consular mission of the Republic of
Serbia abroad in accordance with the provisions of The Rulebook on the
Form of the Decision on Refusal of Entry into the Republic of Serbia,
the Form of the Decision on the Approval of Entry into the Republic
of Serbia and the Manner of Entering Data on the Refusal of Entry
into the Travel Document of the Foreigner (Pravilnik o izgledu obrasca
o odbijanju ulaska u Republiku Srbiju, o izgledu obrasca o odobrenju
ulaska u Republiku Srbiju i na¢inu unosa podataka o odbijanju ulaska u
putnu ispravu stranca 2018). Article 83 of LF is of great importance, as it
defines the prohibition of forcible removal of a foreigner to the territory
where there is a risk that he/she will be subjected to the death penalty,
torture, inhuman or degrading treatment or punishment, or where he/
she is threatened with a serious violation of constitutional rights (non-
refoulement) (ZS 2018, ¢l. 83).

Regarding the endorsing of the temporary residence, the foreigners
who have established family, cultural or social ties with the RS in a
certain period of time, or who can be considered to have achieved a
certain degree of integration into Serbian society may be granted
temporary residence for humanitarian reasons (ZS 2018, ¢l. 61). These
certain types of temporary residence can only be issued in the period of
at least 6 months up to 1 year at the most and can be prolonged if the
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basis for such endorsement is still valid. The situation is slightly different
when it comes to children born to foreign parents on the territory of the
Republic of Serbia, where is mandatory for a parent, guardian, or legal
representative of a child to submit a request for approval of temporary
residence for the child within three months from the birth of the child (¢l.
58). Temporary residence shall be permitted in the period until the expiry
of the temporary residence of its parents or in a period of 1 year if the
parent, guardian, or legal representative is a permanent resident (1. 58).

Article 65 says that during decision-making on the temporary
residence of the foreign child competent authority is guided with the
solution that is in the best interest of such child (ZS 2018, ¢1. 65). Through
this provision, the best interest of the child is elegantly introduced in the
LF, and it diligently implies an assessment of all underlying elements
that come into use and collision when deciding what is the best solution
for the specific child at the specific point of time. Other uses of it refer
to the procedure of returning the foreign child to his home country, or to
the integration of the foreign child who is a victim of family violence,
or in granting temporary residence to him, and such standards shall also
be held in consideration during the residence of the child in the shelter.
In all these situations, the child’s best interest shall be assessed and
considered before resorting to any form of decision.

THE LAW ON ASYLUM
AND TEMPORARY PROTECTION

The Law on Asylum and Temporary Protection regulates the
principles, conditions, and procedure for granting and terminating the
right to asylum and temporary protection, and asylum seekers’ and
asylum holders’ status, rights, and obligations, including other matters
concerning asylum and temporary protection (ZAPZ 2018, ¢l. 1).2 LATP
stresses out that upon admission to the asylum center or other facility
intended for accommodation of applicants, the individual has the right
to reside in the RS, and during that time he/she can move freely on
the territory of the RS unless there are reasons for restricting his/her
movement as determined by law (¢l. 49). Restrictions on the freedom
of movement of asylum seekers may be determined in the form of a

2 On the concept, origin, and procedure for obtaining asylum in the Republic of

Serbia see: Puri¢ 2011, 31-48.
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forbiddance to leave the asylum center or certain place or a certain space.
Such a restriction can last for a maximum of three months, and this
measure can be extended for another three months (¢l. 78). Migrants
who are granted the right to asylum have the right to obtain personal
documents, including those intended and necessary for travel in and
outside of the country. Migrants that are granted the right to asylum
have the right to obtain personal documents, including ones intended
and necessary for travel in and outside of the country. In concrete, the
Asylum Office (AO) will upon an application filed by the asylum holder
in RS, issue a travel document with a validity period of five years on
the prescribed form (¢l. 91). However, the MI has not yet adopted a
form on the appearance and content of the travel document for refugees,
due to lack of “technical conditions,” as it has been explained. This
practice leads to restricting the freedom of movement of these persons,
which is contrary to the Constitution of the Republic of Serbia (SC), the
ECHR, as well as the Convention Relating to the Status of the Refugees
(Convention Relating to the Status of Refugees [CRSR] 1951).

A person who was afforded the right to asylum has the right to life
and the upbringing of children in accordance with their religious beliefs.
Needless to state, such a person is bestowed with the right of family
reunification, which empowers the principle of family unity guaranteed
in Article 9 of LATP (ZAPZ 2018, ¢l. 9).

There are several principles that permeate the LATP and direct
the way the law shall be enforced and interpreted. Of great importance
for this paper is the minor’s best interest principle that reiterates the
importance of the child’s rights, interests, and wellbeing even within the
asylum proceeding. The best interests of the child must be observed in
civil, administrative, or criminal proceedings in which the child appears
as a participant (UNHCR 2013). This principle comes as a protective
umbrella for all the migrant children and especially those who are due
to poverty and scarcity of resources, which makes them, on the one
hand, socially excluded and, on the other, susceptible to exploitation
and abuse. Therefore, persecution, conflict, and mass encroachment on
human rights in the country of origin make them just more vulnerable
(UdruZenje Atina 2015, 19-20).}

3 Therefore, the LATP prescribes that enforcement of any provision set forth shall

include assessment and application of the best interests of minors. In support of
such, Article 3, paragraph 1 of the Convention on the Rights of the Child states that
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What is in the best interest of the minor is not left to be interpreted
completely by the competent authority, but the law instead gives the
elements that ought to be considered when assessing the minor’s best
interests. Especially, the recognition should be given to the special
protection of the victims of human trafficking and family violence since
these categories, in addition to the status of minors, are one of the most
vulnerable and endangered groups of people and deserve immediate
protection and intervention of the competent authorities. It is of utmost
importance that children are not exposed to the possibility of being
neglected, abused, or misused (UNICEF Beograd 2018, 33). Also, the
LATP includes the major procedural principle of allowing each party to
effectively participate in the proceeding, i.e., to state its opinion upon
its age and maturity.* The Family Law singles out the right of the minor
to state its opinion in every situation as the separate and independent
privilege of each child (PZ 2015). This is, of course, conditioned
upon the minor’s capacity to form the opinion, and it also imposes the
obligation of the others to timely and fully inform the minor to be able to
conceive the opinion in the first place. In the judicial and administrative
proceeding, the minor is allowed to state his opinion freely and seek the
assistance of the court or other administrative body through other people
and institutions if he turns the age of 10 (PZ 2015, ¢I. 65).

The procedure for determining the best interests is specified in the
Rulebook on the organization, norms, and standards of work of the Center
for Social Work (Pravilnik o organizaciji, normativima i standardima
rada centra za socijalni rad 2025). In terms of the assessment of the best
interests of children, from the first contact and the initial assessment,
the children must be fully involved in the whole process, they must be
presented with all the facts that can help them make a decision, and
this must be done in a language they understand (The United Nations
Refugee Agency [UNHCR], n.d., 7).

“in all activities concerning children, whether undertaken by public or private social
welfare institutions, courts, administrative authorities or legislative bodies, the best
interests of the child shall be a primary consideration” (CRC 1989, Art. 3).

In the Republic of Serbia, the age of a child is determined solely on the basis of
its statement (see: Markovi¢ 2019, 47—64; Krasi¢, Mili¢, i Sahovié 2017; Rakié
i Bogdani¢ 2017, 137-148). In case of doubt as to whether the person being
identified is a child, reasonable suspicion should be allowed and the person should
be treated as such (see: Centar za prava deteta 2017).
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THE RIGHT TO CITIZENSHIP
AND THE LAW ON CITIZENSHIP

In addition to the right to know the origin, the right of the child
to live with his/her parents and to grow up and develop in a family
environment is one of the basic rights of the child. This right may be
jeopardized if the child is in the territory of another state unaccompanied
by the parent due to armed conflict or other natural disasters or
circumstances. The absence of documents on the child’s origin, as well as
on his/her national status (citizenship), prevents the child from enjoying
other rights that are conditioned by these rights: the right to education,
health care, the right to a personal name, and social protection. Article 15
of the Universal Declaration of Human Rights (United Nations General
Assembly [UNGA], A/RES/217 [1II] A, Art. 15) stipulates that everyone
has the right to citizenship and the prohibition of arbitrary deprivation of
citizenship and denial of the right to change citizenship. The Convention
on the Rights of the Child prescribes the right of a child to citizenship
and prohibits the occurrence of statelessness in children (CRC 1989, Art.
7). The manner and conditions of acquiring citizenship are regulated
by the internal regulations of the state, but the international standard
requires that no distinction is made between newborn children. The
Convention Relating to the Status of Stateless Persons obliges states to
apply to stateless persons the same regime that applies to foreigners in
general (Convention Relating to the Status of Stateless Persons [CSSP]
1954, Art. 7), and the Convention on the Reduction of Statelessness
provides that a state will grant citizenship to a person born in its territory
if it would otherwise remain stateless (Convention on the Reduction of
Statelessness [CRS] 1961, Art. 1).

The ECHR does not prescribe the right to citizenship as a special
right, but indirectly, through the protection of other rights, protects the
right to citizenship. The right to citizenship is not guaranteed in the
Serbian Constitution, but Art. 38 stipulates that the acquisition and
termination of citizenship of the RS are regulated by law and that a
Serbian citizen cannot be expelled or deprived of citizenship or the right
to change it and that a child born on Serbian territory has the right
to citizenship if he/she cannot acquire the citizenship of another state
(Ustav Republike Srbije 20006, ¢l. 38).

According to the Law on Citizenship (Zakon o drzavljanstvu
Republike Srbije 2018), a child acquires citizenship by origin if both
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parents are citizens of the RS at the time of its birth if one of the parents
is a citizen of the RS at the time of its birth and the child is born on the
territory of the RS if one parent is a citizen of Serbia at the time of its
birth and the other is unknown, of unknown citizenship or stateless and
the child is born abroad (¢l. 7). If the child is born to one of the parents
that is a citizen of the RS and the other is a foreign citizen, the child can
acquire citizenship if the parent, citizen of the RS registers the child until
it turns 18 before the competent diplomatic or consulate missions of the
RS (¢l. 9) or by its own request by the age of 23 (¢l. 10). If the child
was born or found in the territory of Serbia, it acquires the citizenship
of Serbia if both parents are unknown or of unknown citizenship or
stateless, or if the child is stateless, and may, at the request of the parents,
lose his citizenship if it is determined that both of his parents are foreign
nationals (¢L. 13).

CHILD RIGHTS
IN THE ASYLUM PROCEDURE

Regarding the decision on the asylum application, in its
explanatory part, the circumstances in which the child finds itself
need to be explicitly outlined. When the competent authority renders
a decision that is unlike the child’s opinion, it should clearly state the
reasons behind such a discrepancy and why the rendered decision is
in the best interest of the child. Even the child’s best interest is the
general principle introduced by the Family Law, and as such shall be
applicable by each authority when the child is the subject matter of the
proceeding. In practice, there were no cases of its application and use
until the enactment of the LATP. Therefore, the previous valid Law on
Asylum (2007), only prescribed in Article 15, that persons with special
needs, including thereby minors, shall be taken into special consideration
(Zakon o azilu 2007, ¢l. 15). The former case law was on the trace of
recognizing this principle but far from what the new law and current
judicial practice achieved. The closest the court reached in terms of the
child’s best interests principle is the Administrative Court Decision No.
U. 15736/13 as of March 9, 2015 which recognized the special approach
and due consideration to the categories underlined in Article 15 of LA
including the minors, where the Administrative Court has concluded that
Asylum Commission (AC) breached the rules of procedure when did not
enforce and take into account this provision and as a result rescinded
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its decision (Odluka Upravnog suda Republike Srbije [USRS], 21 U.
15736/13). In the contemporaneous practice of the AO, there is almost
always a review of the best child’s interest in accordance with the
consultation of the Center for Social Work (CSW).

In Article 11 of the LATP, it is stated that the intention of minors
to apply for asylum shall be expressed by the parent or guardian and the
same shall apply in terms of lodging the request for obtaining the asylum
(ZAPZ 2018, ¢l. 11). However, the law specifies the exemption when
it comes to minor who turned the age of 16 and is married, mainly to
refrain parents and guardians from interfering in the private and intimate
sphere between spouses. Furthermore, the law specifically governs the
procedural guarantees of unaccompanied minors and provides some
effective legal means for the protection of their rights and interests.
Before all, such is the right to be bestowed with the temporary guardian
as soon as it is determined that the minor is unaccompanied, and at the
latest before the submission of the request for asylum (see: Budimir
2020, 203-222).° In practice, this standard is mainly applied by the
courts and administrative bodies when deciding on the child’s rights;
however, for the benefit of the unaccompanied child, even his legal
representative must be guided by this principle. Remains the question
whether the child can appeal or challenge the decision of the higher
instance authorities or file a subsequent asylum application on the
basis that the temporary guardian did not act in the best interest of the
child. In the author’s opinion, such shall be granted by the court or
administrative authority due to the change of circumstances. In any
case, CSW shall release the temporary guardian before the end of the
proceeding when it determines he has ceased to conduct his duty, or
he has abused his rights and harshly neglected his duties, or due to
the emergence of some other facts that would prevent him from being
appointed as a temporary guardian. Additionally, a temporary guardian
should also be released when it conducts its duties recklessly or if it
would be beneficial for the protégé to be assigned with another guardian

When it comes to determining the temporary guardian of an unaccompanied child
as a problem which has been observed in practice, the assignment of multiple
temporary guardians to a child due to the mobility of the child (see: Copi¢ i Copié
2019, 49-72). Also, it is not uncommon for one person to be appointed guardian of
a large number of children. For example, in the reception centre in Obrenovac, one
guardian was appointed to altogether 218 unaccompanied children staying there
(see: Batricevic¢ i Kubicek 2019, 349-377).
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(PZ 2015, ¢l. 133). Also, LATP stipulates those proceedings initiated by
the unaccompanied minor concerning the asylum shall have priority in
rendering the decision (ZAPZ 2018, ¢l. 12). In practice, according to the
experience of the Belgrade Centre for Human Rights (BCHR) in 2019,
children were used to expressing the intention to seek asylum without
the presence of a temporary guardian (Belgrade Centre for Human
Rights [BCHR] 2020a). It is stated that in the best-case scenario, the
temporary guardian just showed up to sign the registration form that
affirms the child has expressed its intention to file for asylum. However,
in the following report from 2020, BCHR stresses that in practice there
are still ongoing situations that unaccompanied children are registered
without the presence of a temporary guardian, but generally speaking
the overall situation is getting to better, specifically singling out the
example of CSW in Dimitrovgrad, where employees in the capacity of
temporary guardians were always present during the registration (BCHR
2020b, 105).

Among the first decisions of the AO based on the enacted LATP
that has granted the right of asylum to the minor is the AO Decision
No. 26-2348/17 as of January 28, 2019, concerning P., a citizen of Iraq
(Odluka KA, br. 26-2348/17). This decision in its rationale explicitly
stated that it was guided by the best interest of the minor in accordance
with Article 10 of LATP. Furthermore, having in mind that the minor
was unaccompanied, it has diligently considered the report on the
psychological assessment of the minor as well as the report of the
temporary guardian assigned by the CSW. Moreover, the AO was also
referring to the Handbook on Procedures and Criteria for Determining
Refugee Status (UNHCR 2019, 46), in which it is stated that in the
case of an unaccompanied minor, it is necessary to consult an expert
in the field of children’s psychology, which was certainly performed,
and it was a laudable act. It seems that a temporary guardian often is
not the person equipped with in-depth knowledge and experience to
handle specific types of issues that burden the unaccompanied minor.
This is especially the case, like the present one, where the minor inter
alia confessed that at some points during the ongoing process, they
tried to commit suicide. Hereby, the author draws a conclusion that it
is necessary to perform every method of examination to determine the
minor’s mental and physical state and provide an adequate response,
which will usually be in the form of a decision on granting asylum and
providing shelter.
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Furthermore, the AO in the Decision No. 26-652/16 as of June
17, 2016 granted the subsidiary protection to an Afghani national, S.,
mother of two children Afghani nationals, one of which was two and
the other four years old at the time of the submission of the application
(Odluka Kancelarije za azil [KA], 26-652/16In essence, the AO found
that under Article 4, Section 2 of the LATP, no conditions were fulfilled
for granting the right to asylum for all three applicants. Regardless
of such decision-making, the AO has taken into account the current
security situation in Afghanistan and that, in the event of their return, the
applicants would be exposed to risk due to internal armed conflicts and
their basic human rights would be breached. Interestingly, the AO never
related to the best interests of the children nor assessed the requisite
elements when rendering the decision. For the AO, only the current
situation in the country of origin which was graded as highly risky and
detrimental to their return mattered.

The issue of the inconsistent practice in asylum matters should be
specifically addressed and underlined as a major setback for the exercise
of the rights bestowed under the LATP. Concretely, the AO came to a
completely opposite conclusion in the AO Decision 26-378/19 as of
February 11, 2020, when it drew the conclusion that the situation in
Afghanistan is safe for living according to the stance of UNHCR dating
from 2002 (Odluka KA, br. 26-378/19). This can be described only as a
blatant transgression of fundamental human rights and as such imposes
the real encroachment of the non-refoulement principle.

The refoulement principle is introduced, in the Article 33 of the
Convention Relating to the Status of Refugees where it says that “No
Contracting State shall expel or return (‘refouler’) a refugee in any manner
whatsoever to the frontiers of territories where his life or freedom would
be threatened on account of his race, religion, nationality, membership
of a particular social group or political opinion” (CRSR 1951).° Also,
according to the Article 3 of the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment: “No State Party
shall expel, return (refouler) or extradite a person to another State where
there are substantial grounds for believing that he would be in danger of

In order to determine whether a refugee’s life and freedom are truly at risk, the
competent authorities of the country of asylum should weigh all relevant facts,
taking into account, where possible, whether there is a gross and widespread
violation of fundamental political rights in that country (see: Pavlica 2005, 85-102).
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being subjected to torture” (Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment [CATOCIDTP] 1984).
Paragraphs 27 and 28 of the CRC Committee’s General Comment No. 6
(UNHCR 2005) further specify these provisions and stress that minors
must not return to the countries if there is a possibility they can be
recruited to fight in armed conflicts or where they would be irreparably
harmed (also specified within: UNHCR 2018, part VIII).

Duration of the asylum procedure

The asylum proceeding, from its beginning when the asylum
applicant expresses the intention to seek asylum until the decision
becomes effective and enforceable, is equipped with precise and
tight deadlines for each legal action as a procedural safeguard for the
applicants. At first, the Family Law qualifies the procedure of assigning
temporary guardians as urgent, requiring the CSW to render the decision
on assigning the guardian immediately, or up to 30 days as of'its discovery
that the protégé is in need of a guardian (PZ 2015, ¢l. 332). Secondly,
LATP recognizes the importance of the speedy resolution of the asylum
matter and sets out exact deadlines in which the actions and certain
parts of the procedure need to be completed, even though it does not
attribute the proceeding as urgent (ZAPZ 2018). Anyhow, the principal
provisions of the Family Law governing the judicial proceedings with
minors shall strictly apply when deciding in asylum procedure on the
rights of the minor. These provisions qualify such process as particularly
urgent which means that the first hearing needs to be scheduled in a
period of 8 days as of the receipt of the application, that second instance
body must deliver the decision not later than 15 days as of receipt of the
appeal and that whole proceeding shall be conducted in two hearings at
the most (PZ 2015, ¢l. 204 i 268). Finally, LATP prescribes that those
proceedings with unaccompanied children shall have priority over all
others (ZAPZ 2018, ¢l. 12, para. 8).’

Considering LATP, migrants who express the intention to seek asylum shall be
immediately transferred to the place designated for accommodation, and within
15 days of their registration, must file an asylum application (ZAPZ 2018). If the
officials at the AO hinder the applicant to do so, he can submit the application
on his own by filling out the form and submitting it to the AO in the following 8
days as of the expiry of the previous deadline (¢l. 36). Even though the legislator
provided another deadline if the first is exceeded, it is still uncertain how the
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Administrative Court in its Decision U 9284/20 as of December
17,2020, concluded that officials have breached the applicant’s right to
aid since they conducted the proceeding without the translation and used
the English language that the Afghan national did not comprehend, and
eventually delivered the decision only in the Serbian language (Odluka
USRS, U. 9284/20).%

In practice, significant discrepancies were noticed regarding strict
deadlines and the urgency principle guaranteed by the law. BCHR states
that in case No. 26-379/19, as of May 29, 2019, the minor waited for 6
months to be scheduled with a hearing, and more than a year from the
application until receiving the first instance decision (BCHR 2020a,
111). In the same report, it is stated that all procedures initiated by the
BCHR were unreasonably long and only one applicant received the
notification that the procedure was going to be delayed (BCHR 2020a,
111).

These are a few examples where the deadlines were not respected,
and where the migrant child stayed in the status quo, for which time the
fear of return to the unsafe and dangerous country is multiplied by each
day of uncertainty waiting for the decision to arrive. A conclusion is
that hearings are often scheduled in up to three months and even longer
in exceptional cases, which is certainly a long period due to the LATP
provision that prescribes scheduling in the shortest period. The more
concerning part is that the decisions are rendered by the first instance
body after a year, and in administrative proceedings, this can last up to
3, 4, or more years, which causes the justice to be slow and inefficient.

migrant will be able to obtain, read, understand, and file the form on his own
without the necessary help from the official (¢1. 35-36). This is only well regulated
if the minor is unaccompanied, and due to the fact that he would be assigned a
temporary guardian who shall provide the required legal assistance. In practice, a
common issue is that applicants were not served by a translator, which significantly
aggravated their chances.

8 Further, LATP states that the hearing shall be conducted in the shortest possible
period and explicitly prescribes that the decision has to be rendered within a period
of 3 months as of the submission of the application or subsequent application
(ZAPZ 2018). The deadline can be prolonged for another 6 months if the
application is based on a complex legal and factual background, or if a vast number
of migrants are seeking asylum. Each delay in delivering the decision has to be
notified, and the applicant should be aware of such circumstances (¢l. 37 and 39).
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CONCLUSION

All children, regardless of their legal status or the legal status
of their parents, are entitled to the respect of the best interests of the
child in all activities and to the use of their rights and privileges without
discrimination. By analyzing the legal framework and the implementation
of laws in practice, it is noted that even when the law secures a full corpus
of minors’ rights in terms of asylum, there are significant obstacles in
practice to enforce such rights. Firstly, the children who are separated
from their parents are among the most vulnerable groups exposed to
the risk of abuse and exploitation.” Nevertheless, this also applies to
children accompanied by their parents whose rights are collectively in
breach by the official authorities or not guaranteed by the respective
regulations. Finally, the situation of unaccompanied children who have
not sought asylum and/or entered the territory of the RS illegally is
especially difficult. These children have a much harder time exercising
their basic rights, including their rights to education, health care, and
social inclusion, which is practically unattainable since they are invisible
to the legal system. Some of the problems the children encounter are
lengthy proceedings, a lack of translators, legal uncertainty in terms of
different interpretations of the current safety status of specific countries,
and interpretations of third safe countries. Moreover, a certain number
of unaccompanied children are placed in social protection institutions,
which are neither competent nor specialized for the care of migrant
children and lack translators, psychologists, medical staff, and other
experts.

In terms of the amendments to the current law, the good practice
of AS should be taken into consideration in light of supplementing the
law to include the mandatory presence of the psychologist, medical staff,
and other experts during the first encounter with the child migrant and
further in case of needIn some cases, even readmission to the third safe
country may be possible by the objective elements; however, it should
be carefully considered whether such action will deteriorate the child’s
medical conditions and put him in an endangered position. Also, the
bylaws on content and form of the travel document shall be immediately
adopted by the MI since the passive stance of the competent ministry

®  What dangers unaccompanied children can be exposed to (see: Kosti¢ 2016,

391-412).
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that neglects the rightful need of the asylum holders is nothing but the
blatant encroachment of their basic human rights.

Finally, the long duration of the asylum proceedings concerning
the minor asylum seekers shall be addressed accordingly. However, this
is an everlasting issue and the main setback toward the judicial reforms
and European integrations in the Republic of Serbia, and would require
serious institutional endeavors to improve the current situation.
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Ypom HoBakoBuh®
Ipasnu ¢paxynmem, Yuueepsumem y bBeoepaody

HAJBOJbU UHTEPEC JEIE
MUIT'PAHATA Y CUCTEMY A3BWNJIA
Y PEIIYBJIUIUA CPBUJA™

Pe3ume

Csa nena, 6e3 003upa Ha HUXOB WJM NPAaBHU CTaTyC HUXOBUX
poauTesba, UMajy TpaBoO Ha MOINTOBAKkE HAjOOJbUX WHTEPECA Y CBUM
aKTUBHOCTMMA U Ha KopuInheme CBOjUX IpaBa U NMPHBHUIIETHja 0€3
TUCKpUMHUHAIIMje. AHAJIM30M MIPABHOT OKBHpA M MPUMEHE 3aKOHA Y
npakcu npumMehyje ce aa, yak 1 Kaja 3akoH 00e30el)yje moTmyHu KopIryc
IpaBa MaJOJIETHHKA Y TIOTJEAy a3uia, y MPaKCH NOCTOje 3HavyajHe
IIperpeKe 3a BUX0BO crpoBoleme. Hajoossu nHTEpeC elie MUrpanara
y Penyonumm Cp6ouju (PC) perynuiry cneaehu 3akonu: [Mopoanunu
3aKO0H, 3aKOH O CTpaHIMMa, 3aKOH O a3y ¥ MPUBPEMEHO] 3allTHTH,
3akoH 0 comujaiaHoj 3amTuTU. Jlera Koja ¢y OJBOjeHa O]l pOauTeIha
cnanajy Mehy HajpamUBHje TPyIIe H3JI0KEHE PU3UKY O] 37T0CTaBIbamkha
u excruioaranuje. Mnak, 0Bo ce OHOCH U Ha JIelly y IPaTibH POJIUTEIba
YHja MpaBa KOJICKTUBHO KpIIe 3BAaHUYHE BIIACTH WJIM HUCY FapaHTOBaHA
onrosapajyhum npornucuma. Konauno, moceOHO je Temka cuTyanuja
netie 0e3 paThe Koja HUCY TPaKUIIa a3HJI W/UITH HUCY HIIeTaTHO yIIUIa Ha
teputopujy PC. OBa nema MHOTO TeXe OCTBapyjy CBOja OCHOBHA TIPaBa,
yKIbydyjyhu mipaBa Ha 0Opa3oBame, 3ApaBCTBEHY 3aITUTY, a BUXOBA
COIMjalTHA WHKITY3Hja je MPAKTUYHO HEJIOCTH)KHA, jep Cy HEeBUIJHUBA
3a mpaBHU cucteM. Hekn on mpobnema ca kojuma ce aena cycpehy cy
JOYTOTpajHHU MOCTYIIH, HEeJ0CTaTaK PEBOAMIALIA, IPABHA HECUTYPHOCT
Yy CMHCIY pa3jHuUTOr TyMadeha TPEHYTHOT 0e30eHOCHOT cTaTyca

* Nwmejn: uros.novakovic@ius.bg.ac.rs; ORCID: 0009-0002-9749-7369
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MojeIMHNX 3eMajba M Tymadema Tpehe curypue 3emsve. lllraBume,
onpehenn 6poj mere 0e3 mpaTme CMENITeH je Y YCTaHOBE COLMjaiHe
3aIlITHTE, KOje HUCY HA/IJI)KHE HUTH CIICIMjaIn30BaHe 3a OpUry o 1enu
MUTPaHTUMa U HEMajy MPEBOJIHUOLE, TICUXO0JIOTe, MEAULIMHCKO 0C00Ibe
U apyre cTpyumbake. [ TaBHE mpoOieM y aIMUHUCTPATHBHOM MOCTYTIKY
W OCTBapWBamy HajOOJbEr HHTEpeca JIeTeTa Orjie/la Ce Y YNHCHUIM J1a
TIOJTAIIH]CKU CITY>KOCHUIIN PETUCTPY]Y MeIly 0e3 MpaTmke M pa3aBojeHy
JIeIly M CIIPOBOJIE CITy)KOeHe pajimbe y HOCTYIKY a3uia 0e3 Mmpucycraa
MIpUBpPEMEHOT cTapaTesba. bpoj nene murpanara y Pemyommiu Cpouju
CTaJIHO pacTe, a BpeMe Koje MPOBO/Ie Ha IeHOj TEPUTOPHUjH ce mosehasa,
oceOHO 300T KOHTUHYHpaHE MaHaeMujcke cutyanuje. Crora je of
HajBehe BAKHOCTH Jia Ce IITO MPEe YCIOCTaBU e(UKACAH CHCTEM 3allITHTE
OBE eIl y CKJIamy ca oaroBapajyhuM 3akOHCKHM CTaHIapauMa,
MOCeOHO Ka/ia je y THTamky 3paBCTBO, COIMjalTHA 3aIITHTA, TICHXOJIOIIKA
HOJIpIIKa, Kao 1 o0pa3oBame. [Ipe cBera, OBO je OATOBOPHOCT U TY)KHOCT
Peny6auke CpOuje, anu ykbyunBame HUBUIHOT CEKTOpa M HEBIAJMHUX
OpraHu3zaija He CMe OUTH 3aHEMapPEHO M U30CTaBJLEHO Y Ipoliecy 300r
HUXOBE MOJJOOHOCTH M KalallUuTeTa J1a MPYXKE U JONPUHECY HEU30EIKHO]
nomohu cuctemy 3a nzbernuiie u a3ui y nenuan. Kannenapuja 3a a3un
MoOpa y3eTd y 003up HajOOJbH MHTEPEC JeTeTa y CBakoj (pa3u mocrymnka
a3uia, Moce0HO MPWIIMKOM OJUTYYHBamba O 3aXTEBY JIETeTa 3a a3uil, U
MOpa y3€TH y 003Mp MHIJBEH-E OpraHa CTapaTresbCTBa U MUIIJBEHE
JeTeTa, IITO je jeJjaH O OCHOBHUX eJieMeHaTa NMpHHUHUIA HajOooJber
WHTEpeca JieTera. Y Toriiey u3MeHa Baxeher 3akoHa, Tpeba y3eTu y
003up no0py npakcy Kanrenapuje 3a a3ui y CBETITy TOIMyHE 3aKOHA KaKo
0 ce YKIbYdrII0 00aBE3HO MPHUCYCTBO IMICUXO0JIOTa, MEAUITUHCKOT 0C00Jba
U IPYTUX CTPY4HaKa MPHIMKOM IIPBOT CYyCpPeTa ca AeTETOM MUTPAaHTOM
U JaJbe Mo MoTpeOu. Y HEeKUM cllydajeBUMa, YaK U IOHOBHU IPHjeM Y
tpehy curypHy 3emiby Moxe OUTH MOryh O0jeKTHBHUM €JIEMEHTHMA,
anu Tpeba MaKJbUBO Pa3MOTPUTH Jia Jik hie TakBa aKIiyja MoropiiaTu
3IPaBCTBEHO CTamhLE JIETETA U JJOBECTH T'a Y YTPOKEH TMOJIoXKa]j. Takole,
MUHHCTapCTBO YHYTpAIIBbHX 1OCIOBA he 0/]Max yCBOJUTH MOI3aKOHCKE
aKTe O cajJprkajy ¥ 0OJNUKY IMyTHE HCIIPaBe, jep NACHBHH CTaB HaUISKHOT
MUHHCTapCTBa, KOjU 3aHEMapyje ompasjiaHe NMOoTpede a3uaHaTa, HUje
HULITA APYTO O OYUTIICAHO KPLICHE BUXOBUX OCHOBHHUX JbYACKHX
npasa. Ha kpajy, AyrorpajHOCT IMOCTYyTIKa a3uiia y BE3U Ca MAIOJICTHUM
TpaXXHOIMMa a3uiia Mopa ce peIuTH Ha oaroBapajyhu vauma. Melhytum,
OBO je BeYHH IPOo0JIeM 1 TITaBHA ITperipeKa Ka MpaBoCyIHUM pedopmMama
U eBPOIICKUM HHTerpanyjama y Pemyommnu CpOuju u 3axteBasio Ou
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030MJbHE MHCTUTYIIMOHAITHE HAIlope Kako OM ce o0oJbIIana TpeHyTHa
CUTyaIyja.

KibyuHe peun: ynpaBHH ITOCTYIIAK, a3mil, HAjOOJbM MHTEpEC JeTeTa,
JeTe, MUTparmja
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Abstract

The subject of this research is local community assemblies as forms of
direct democracy in Serbia. The paper seeks to identify a correlation
between the traditional forms of these assemblies and the development
of local self-government and democracy. By using the doctrinal concepts
of direct democracy and local self-government, as well as theoretical
methods, such as the dogmatic and normative legal method, historical
and comparative methods, and, based on empirical findings, the authors
provide a diachronic overview of local assemblies of all citizens. These
assemblies have a long tradition in Serbia. From former custom-based
institutions, they were transformed into local government bodies during
the nineteenth century. This transformation meant a gradual phasing-
out of their direct representative character and their importance as
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central bodies of local government. The underlying cause of these
changes results from the conflict between political conceptions of local
democracy (decentralists) and proponents of a strong state and local
administration (centralists), as well as broader political circumstances.
The model of classical representative body in local self-government
persisted until the beginning of World War II. In the post-war period,
consistent with the ideological postulates of Marxism and self-
management socialism, two new forms of these bodies emerged in the
communist Yugoslavia — assemblies in local communities (citizens’
assemblies) and assemblies in business enterprises and organizations
(working people’s assemblies). During the final decade of the twentieth
century, following the dismantling of self-management socialism and
a return to the classical model of local self-government, these forms
of direct democracy at the local level were abolished. The authors
conclude that the era of socialist self-management left a contradictory
legacy in terms of attitudes toward direct democracy and direct citizen
participation in local government. A residual element of such a legacy
is the concept of assemblies in local communities, which, in practice,
has no substantial role in the functioning of local self-government in
Serbia. The authors point to the shortcomings in the legal framework and
propose normative and technical solutions that could improve the way
of citizens’ direct participation in the exercise of local power.

Keywords: direct democracy, local administration, local self-
government, centralization, citizens’ assembly, local
assemblies, local communities

LOCAL-LEVEL ASSEMBLY OF ALL CITIZENS
AS A HISTORICAL AND NORMATIVE CURIOSITY

The “renaissance” of direct democracy in recent decades has
been associated with the process of the collapse of communism and
authoritarian systems, but also with criticism of parliamentarism in
Western democracies.' Citizens’ direct say on public affairs is expected to
strengthen the development of democracy and address the weaknesses of

' Such a thesis is supported by statistical data on the increasing frequency of

instruments of direct democracy (referendums and citizens’ initiatives) during this
period at the global level.
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representative systems of government. In comparative law and political
practice, the debate over the use of referendums for key decision-making
at the national level has been at the center of controversy not only in
the so-called ‘new democracies’ but also in established constitutional
and political systems. In this paper, we use historical institutionalism in
order to identify patterns and forms in the development of the citizens’
assembly concept in Serbia during its modern history. In the introductory
part, a comparative paradigm is also employed to point to the existence
of related forms of citizens’ assemblies in different political systems.
We also highlight the specific context in which the institutionalization
of citizens’ assemblies unfolded, while tracing the genesis and trajectory
of their development in Serbia.

The spreading of direct democracy in a number of political
systems has also contributed to the development of other mechanisms;
for example, to the establishment of a supranational citizens’ initiative
(European Citizens’ Initiative) under the Treaty of Lisbon (Radojevié¢
2024, 146) within the European Union. Another significant novelty is
the emergence of various institutions of citizen consultation and public
deliberation (deliberative democracy), which complement the concept of
direct democracy. Furthermore, relevant recommendations and standards
concerning institutions of direct democracy have been adopted (European
Commission of Democracy through Law [Venice Commission],
CDL-AD(2022)015; Venice Commission, CDL-AD(2020)031). The
renewed interest in direct democracy, however, has often been exposed
to criticism based on empirical grounds. The fear of its use has been
prompted by abuse, particularly in populist regimes (Gerber 1999).

On the other hand, the proliferation of direct democracy in local
self-government units has been less pronounced. Most states recognize
the local referendum and the popular (citizens’) initiative, while far fewer
legal systems feature local parliaments with elements of direct democracy
(assemblies, local all citizens’ assemblies, communal assemblies, etc.).
Like other direct democracy mechanisms, these assemblies appear in
different variations in comparative law. Generally speaking, they may
be mixed in nature, by being both a body of local authority and a form
of direct democracy. In some countries, they are the principal body of
the basic or lowest level of local self-government. In other cases, they
exist within narrower territories of administrative and self-governing
units and may be optional, meaning that their opinions are not binding
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upon local authorities, but may influence decision-making under certain
conditions.

Unlike the classical local parliament, they are not representative.
Local community assemblies are composed of inhabitants with voting
rights, or residents holding domicile or temporary residence status.
These assemblies may launch initiatives and/or make key decisions
for governance in their local communities and elect members of other
governing bodies. Such examples are foremost historical curiosities or
relics — a reflection of tradition. Population growth and urbanization
gradually led to the disappearance of such assemblies. In most countries,
such as Sweden and Switzerland, the model of the communal assembly
has been replaced by a local parliament whose councilors are elected by
citizens in elections, along with a local council.

All citizens’ assemblies, as a legal mechanism, are generally
typical in smaller geographic areas (settlements and smaller rural
municipalities) or parts of larger local self-government units (cities,
municipalities) consisting of a limited number of inhabitants. Some
well-known examples include the concejo abierto (“open council”) in
Spain and the assembly of registered voters (Freguesia) in Portugal, both
of which are constitutionally guaranteed categories. Furthermore, all
citizens’ local assemblies also exist in some municipalities in Switzerland
and Liechtenstein. In Switzerland, local and cantonal assemblies
(Landsgemeinden), traditional forms of direct decision-making, have
been preserved primarily in cantons with smaller populations. This is
the case in the cantons of Glarus and Appenzell Innerrhoden, where
citizens meet once a year, in the last week of April and the first week of
May, to deliberate on all matters of importance for the functioning of
their communities. The specific context and geographic fragmentation
of settlements have led to the interdependence of their inhabitants, thus
allowing these traditional institutions of direct democracy to survive
to the present day. In the United Kingdom, parish meetings represent
the lowest form of local self-government, managing community affairs
in areas with a certain number of inhabitants.? In the United States,

One of the specific features of the system of local self-government in the United
Kingdom of Great Britain is the existence of parishes, which are present in certain
parts of the country, primarily in England. In administrative units with fewer than
150 voters, decision-making on local competences is generally in the hands of
parish meetings. This body was retained even after the major legislative changes
of the 1970s as the basic level of local democracy. Through reforms in 2007 and
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similar institutions are town meetings. In some German Lénder, there
is a legal obligation to convene assemblies of all voters upon request
of a certain number of citizens and the mayor (“public assemblies”) in
local self-governments for the adoption of certain decisions or legal
acts (Radojevi¢ i Mati¢ 2025, 226-229). A similar legal mechanism
exists in Slovenia (Zakon o lokalni samoupravi 2026, ¢l. 44; 46). Local
assemblies of all citizens also exist in Poland, while in Croatia (Zakon
o lokalnoj i podru¢noj (regionalnoj) samoupravi 2020, ¢l. 24; 24b) and
Montenegro (Zakon o lokalnoj samoupravi 2020, ¢l. 16; 158), as a form
of so-called sub-municipal self-government, and they are regulated
under the identical name as in Serbia — assembly (zbor).?

According to the importance, role, and binding force of the
decisions they adopt, we can distinguish between two types of these
assemblies. Unlike traditional local assemblies, consultative assemblies
adopt proposals that do not bind local authorities. Local authorities
consider these proposals, but without any obligation to adopt them eo
ipso. Common to both these types is that they may serve as an important
forum for deliberation and local democracy. Therefore, it is possible
to observe a reversible process — the first type of local assemblies is
gradually disappearing, while the advisory local assemblies’ mechanism
is emerging in their place. Support for the establishment of these bodies
in Europe is provided by the Council of Europe in accordance with the
European Charter of Local Self-Government, with the aim of increasing
direct citizen participation in the exercise of local government and
improving the quality of the functioning of local administration and
democracy.

Serbia is one of the examples where the possibility of holding all
citizens’ assemblies in local self-government also exists. The assembly
(zbor), as a form of direct citizen participation in the exercise of local
self-government, is defined both as a form of local self-government
and as a form of direct democracy, alongside the local referendum and
citizens’ initiative. The assembly in smaller parts of settlements, in
municipalities or city municipalities, is an assembly of all citizens of

2011, the legislator provided that a parish with a larger number of voters is obliged
to elect parish councils, whose competences have been expanded (legislation.gov.
uk, n.d.).

In the Federation of Bosnia and Herzegovina, the term “local citizens’ assembly”
(mjesni zbor gradana) is used (Zakon o principima lokalne samouprave u Federaciji
Bosne i Hercegovine 2009, ¢l. 43).

97



SPT No 3/2026, year XXXIII, vol. 97 pp. 93-122

the local community. It is conceived as a form of citizen participation in
the exercise of local government, with modest consultative competences.

In the contemporary legal system of Serbia, local community
assemblies have been formally established since 2002. Empirical data,
however, do not provide sufficient evidence about their functioning,
nor do they suggest that they play a greater role in practice. However,
representative local assemblies of all citizens have a far longer tradition
in Serbia. Over the previous two centuries, their character has changed
— from a form of direct democracy and local authority, through a body of
local self-government and administration, to advisory bodies in smaller
communities. During the nineteenth century, they were mainly of a
mixed nature, as both local authority bodies and administrative bodies.
For example, the 1866 Law on the Organization of Municipalities
and Municipal Authorities, adopted three years before the Regency
Constitution (1869), introduced the legal mechanism of the municipal
assembly in which all adult citizens could participate, provided that they
paid taxes (Mati¢ 2011, 155). The difficulty in precisely defining the
fluid status of local assemblies is a consequence of shortcomings in
the legislation of the then Principality and Kingdom of Serbia, where
regulations were frequently amended and often contained insufficiently
clear and imprecise provisions.

The transformation of the role and importance of local assemblies
of all citizens (zborovi) in Serbia shows a correlation between the
traditional forms of these assemblies and the development of local self-
government and direct democracy. The development of these institutions
was influenced by various factors, but their position was particularly
shaped by the conflict between the proponents of centralization, with
a focus on strong national state policy and administrative apparatus,
on the one hand, and the proponents of decentralism, with claims
for establishing parliamentarism and respecting rights to local self-
government, on the other.
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CITIZENS’ ASSEMBLY OR ASSEMBLY
OF ALL CITIZENS - A FORM OF DIRECT
DEMOCRACY AND A LOCAL (SELF-)
GOVERNMENT BODY

Tradition of Citizens’ Assemblies in Serbia
and the First Yugoslavia

All citizens’ assemblies in Serbia have a long tradition, whose
origins can be traced to institutions based on custom and rural self-
government (Radojevi¢ 2023a, 96; Radojevi¢ 2023b, 132). During
the Middle Ages, the original term encompassed “various meetings
and gatherings,” among which state councils (sabor) were particularly
significant (Cirkovié i Blagojevi¢ 1999). In rural and other settlements,
the assembly was the most important body of local administration during
the Nemanji¢ dynasty. Matters decided at these assemblies included
important issues, such as demarcation of boundaries between estates,
granting special rights and privileges, and it also functioned as a court
for resolving disputes where even severe punishments, such as for theft
and murder, could be pronounced (Novakovi¢ 1891, 110-113). Emperor
Dusan’s Code, the most famous Serbian medieval legal act from the
mid-fourteenth century, prohibited “commoners’ assemblies” (sebarski
zborovi) — local gatherings or meetings of all villagers (Dusanov zakonik
n.d., Art. 69). According to the interpretation of the legal historian
Soloviev, the reason for the prohibition was that the legislator assumed
that they could be organized with the intention of inciting rebellion,
and thus unauthorized gatherings were not allowed unless previously
approved and attended by representatives of state authorities or feudal
lords (Solovjev 1928, 175). By regulating the organization of popular
assemblies, the authority of the central government was reinforced, as
was also the case in the neighboring feudal countries such as Byzantium
and Hungary.

With the collapse and loss of independence of the Serbian
medieval state, local assemblies acquired a different political and legal
importance. Under Ottoman rule from the fifteenth to the early nineteenth
century, assemblies were a form of self-governing authority, as the
basis of village and district (knezina) self-government in accordance
with Serbia’s autonomous status (Guzina 1966, 96). Local assemblies
elected popular leaders, a right that was recognized in self-governing

99



SPT No 3/2026, year XXXIII, vol. 97 pp. 93-122

privileges — decrees (firmans) of 1793 and 1794 (Niki¢ 1927, 23-25).
District assemblies did not include all inhabitants, but rather so-called
village household heads and persons of standing (merchants and clergy).
This form of functioning of the political community was also described
as the “patriarchal democracy of the Serbian village” (Cubrilovié¢ 1958,
72), and this type of assembly was also known as the assembly of
village notables.* The principle of representativeness, however, was not
consistently applied. In some communities, appointment of leaders was
hereditary, passing from father to son, while in others, local leaders were
imposed by force.

Aside from tradition, the position of local assemblies was also
influenced by political and social circumstances. The majority of the
Serbian population lived outside the few towns (varosi) and gathered in
assemblies whenever a need arose. Besides electing local leaders, these
assemblies decided on matters of importance for the local community,
particularly tax collection (Svir¢evi¢ 2011, 42; Guzina 1966, 96).
Petitions and complaints addressed to Ottoman authorities, and later to
the Serbian prince after the Second Serbian Uprising, were formulated
at these gatherings. However, the key role was played by higher-
ranking leaders (district princes in nahije and knezine), who acted as
intermediaries between the Ottoman authorities and the people and were,
for a brief period, considered holders of self-governing authority. Village
assemblies, in accordance with customary forms of direct democracy,
exercised judicial functions in minor criminal matters and the execution
of penalties, and served as places for debate and consultation not only
on issues of local importance but also on matters of general concern
during the first decades of the nineteenth century. Decisions of central
administrative authorities were communicated at these assemblies, and

Cubrilovi¢ and other researchers believe that these assemblies contained the seeds
of the future development of democratic institutions (Cubrilovi¢ 1958, 74) and
civil society. However, there is still a lack of sufficiently thorough research and
evidence on this topic. Some researchers also argue that the term “patriarchal”
does not have a negative connotation, but in this context denotes a level of political
culture and freedom based on the equality of community members and mutual
respect. In that sense, this type of local democracy represents a counterpart to a
bureaucratized and centralized administrative structure (Novakovi¢ 2021) and
constitutes a strategy of the democratic constitution of the demos, as opposed to the
alienation of constitutive and political power that underlies non-democratic forms
of governance.
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occasionally, their opinion was sought. Along with the dramatic changes
that occurred in Serbian society, the role and significance of assemblies
also changed.

At the beginning of the nineteenth century, meetings of popular
leaders and the population adopted decisions to raise uprisings against the
Ottomans. In line with the traditional role of these popular assemblies,
their consent was considered confirmation of the legitimacy and legality
of important decisions. After the Second Serbian Uprising, village
assemblies were also known as village meetings, gatherings of elders,
assemblies of elders, or assemblies of elders or notables. An important
change in their functioning was the legalization of the right of these
assemblies to appoint or approve the election of village leaders (kmetovi)
by higher authorities. However, since the village leaders (kmetovi)
convened these assemblies, higher authorities largely controlled the
electoral process in this way (Guzina 1966, 157). The uprisings changed
the organization of local government, as self-government was suppressed
through the establishment of military organization with competencies
of managing civil affairs in districts and villages, and later through the
organization of state administration. This process, however, did not
proceed without resistance to centralization, already during the First
Serbian Uprising (Prodanovi¢ 1936, 10; Prodanovi¢ 1947, 21-22).

Soon after the end of the Second Serbian Uprising (1815), Serbian
Prince Milos§ Obrenovi¢ restricted self-governing rights and effectively
abolished local self-government, under the pretext that Serbia was
emulating modern European countries of the time (Pavlovi¢ 2008, 18—
19), with the aim of establishing a strong state administration. Centralism
was carried out by suppressing traditional assemblies and customary self-
governing bodies of local authority. Districts (knezine) were transformed
into administrative units (nahije) governed by district princes appointed
directly by Prince Milos. In villages, the custom and right of assemblies
to elect village leaders independently was abolished. The chief (village)
leader was generally appointed by the district prince. The people,
who until then had directly participated in decision-making, lacked
both the political strength and determination to resist administrative
centralization (Guzina 1966, 102). In part, one of the reasons was also
the belief that, through the central authority, they could more easily
resist local powerholders who often abused customary institutions to
impose their will. Consequently, local self-government with attributes
of municipal autonomy, except for brief periods, was not established
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during the nineteenth century. The mixed nature of administrative and
territorial units meant that they occasionally possessed elements of
limited autonomy. Local authorities had neither independent jurisdiction
nor financial and organizational autonomy. They primarily exercised
administrative powers alongside self-governing tasks. For example, the
leader in villages was both the village head and an organ of central
administration. The scope of autonomous affairs of administrative units
and villages was largely narrowed and exercised under strict supervision
of the central authority.

Following the adoption of regulations on organizing
administrative authority, assembly became a generic term for various
bodies, not only village assemblies (assemblies of village notables),
but also assemblies in larger settlements (municipal assemblies), and
it also became synonymous with the electorate. The most important
power of assemblies was electoral — the right to nominate and appoint
their representatives and municipal officials, as well as deputies to the
national assembly. Authorities restricted and even entirely denied this
right during a period of time. Superior authorities convened, confirmed,
or annulled assembly decisions and could make discretionary decisions
on their dissolution, and municipalities also lacked financial autonomy.

At the same time, Serbia used its position as an autonomous
province within the Ottoman Empire to regulate its internal affairs
independently. It did so by attempting to establish its own administration
at the expense of suppressing traditional institutions of direct democracy
and local self-government. This process, however, was not linear, but
subject to dynastic upheavals, changes of rulers, political struggles
between government and opposition, and other obstacles. In broad terms,
two conceptions emerged more clearly — a centralist and a decentralist
one. The first one believed that national independence and the creation of
a strong bureaucracy, a modern administration modeled after the French
or Prussian systems, were the top priorities for the Serbian society. The
second one held that due regard must also be given to the development
of political institutions such as parliamentarism, limiting the ruler’s
arbitrariness, and protecting political freedoms and rights. Proponents
of the decentralist model stood for municipal self-government. After the
First Uprising, this concept gradually weakened until the 1880s, with
the emergence of the first political party — the Serbian Radical Party. In
the meantime, resistance to centralism appeared, mainly in the form of
conflicts between the prince and his opponents.
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The conflicts between the different concepts of Serbia’s
development also affected the state of local self-government. Supporters
of the centralist conception pointed to the population’s alleged tendency
toward violence, lawlessness, and even anarchy. A particular problem
was brigandage, which also had a political background, and served as
a pretext for repressive measures and police control in administrative
units. Advances in weakening state supervision over municipalities
were short-lived, often leading to unrest and rebellion. Periodic political
compromise allowed rudimentary institutions of direct democracy to
resume functioning. Under pressure, authorities permitted a degree
of freedom and self-government in municipalities and villages. An
expression of this situation was the mechanism of “conciliation courts,”
local courts composed of three judges directly elected by residents
(Constitution of the Principality of Serbia 1838, Art. 30-31 cited in:
Petrov, Simovi¢ i Radojevi¢ 2021, 135-136). These conciliation courts
were courts of first instance and resolved disputes of a certain monetary
value.

In Serbia of that time, aside from village assemblies (gatherings
of peasants), there were also citizens’ assemblies in larger settlements
(varosi). They were headed by an individual, traditionally called a
village leader, or ’kmet’, later municipality president (1884), who was
appointed by the prince and later by the central executive authority.
The first Municipalities Act (MA) sought to regulate administrative
government at a time when the prince’s personal rule was challenged
by another constitutional actor — the State Council (Ustrojenije
obstina 1839 cited in: Milosavljevi¢ 2015, 50-54).5 Under this law, the
assembly was regulated as a body of local authority in all municipalities
(“assembly of all municipal inhabitants”) deciding on “important
affairs,” although the scope of these powers was not further specified.
Assemblies gathered adult citizens, under certain conditions, in the first
two categories of municipalities (Ustrojenije obstina 1839. ¢l. 14; 19
cited in: Milosavljevi¢ 2015, 50-54). In municipalities of the so-called

Later, this second constitutional factor would transform into the political movement
of the so-called Constitutionalists (ustavobranitelji), opponents of the prince’s
personal rule, who modernized the system of administrative governance but, as
advocates of oligarchic rule, opposed broader political freedoms and rights for
citizens. They believed that authority should first be organized at the municipal
level and, therefore, unlike Prince Milo§, who was not a supporter of written laws,
advocated the adoption of regulations to organize state administration.
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third category (rural municipalities), in line with patriarchal culture
and traditions of extended family households, the village assembly was
composed mainly of household heads (Ustrojenije obstina 1839. ¢l. 24
cited in: Milosavljevi¢ 2015, 50-54).

The Municipalities Act (1866) partially changed the scope
of the competence of assemblies and limited their representative
character. Municipalities were no longer autonomous, but assemblies
survived in municipalities and villages. Their main competence was
electoral. Assemblies elected the kmet (municipal president), the highest
administrative authority in municipalities,® but also deputies and delegates
to the National Assembly,” municipal councilors and their deputies.
Furthermore, assemblies served as bodies for opinions on certain issues.
The assembly could discuss only matters referred to it by administrative
authorities or the municipal court (Guzina 1976, 125; Milosavljevi¢
2015, 36). Attendance at assembly meeting was mandatory (Zakon o
ustrojstvu obstina i obstinske vlasti 1866, ¢1. 17 cited in: Milosavljevié¢
2015, 65-86)8, though they did not include all adult citizens. The law
prescribed conditions for participation. For example, members of
municipal assemblies in towns were citizens paying a certain amount
in annual tax and who were not deprived of voting rights (such as, e.g.,
officers, soldiers, convicted persons, persons under investigation or
bankruptcy, persons owing taxes, etc.), while additional requirements
also existed (Zakon o ustrojstvu obstina i obstinske vlasti 1866, ¢l. 14-15
cited in: Milosavljevi¢ 2015, 65-86). The assembly was convened by the
municipal court; at least one-third of voters was required as a decision-

The assemblies (zborovi) did not have the right to recall him. Dismissal was decided
by a higher administrative authority, which also gave consent at the time of his
appointment. A major shortcoming was that the election of municipal bodies was
conducted in the presence of the police, whose confirmation determined the validity
of these elections.

Local assemblies directly elected deputies, while in rural areas they elected
commissioners—delegates who gathered in district assemblies and elected deputies
to the National Assembly (Zakon o ustrojstvu obstina i obstinske vlasti 1866, ¢l. 13
cited in: Milosavljevi¢ 2015, 65-86).

The municipal court performed tasks within the municipal scope of authority,
as well as delegated administrative tasks (Zakon o ustrojstvu obstina i obstinske
vlasti 1866, ¢l. 34-35 cited in: Milosavljevi¢ 2015, 65-86). In addition, it had other
competences, and to a limited extent exercised judicial authority in cases of minor
property damage (Zakon o ustrojstvu obstina i obstinske vlasti 1866, ¢l. 41 cited in:
Milosavljevi¢ 2015, 65-86).
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making quorum (Zakon o ustrojstvu obstina i obstinske vlasti 1866, ¢l.
18 cited in: Milosavljevi¢ 2015, 65-86), and its work was chaired by
the municipal leader (kmet).

An attempt to significantly expand the competence of local
assemblies in order to obtain self-government status came with the
amendments to the Law on the Organization of Municipalities in 1875
(Guzina 1976, 217). The assembly could adopt decisions of a substantive
and binding character, elect the municipal court and municipal board,
decide on the amounts of municipal taxes, gave its consent for the
disposal of the municipally owned immovable properties, decided on
the merger of several municipalities into a single one or on separation
of villages into separate municipalities, and decide on the responsibility
(recall) of the municipal leader (kmet) and municipal administration.
These amendments were the result of the influence of a growing liberal
movement, which sought to organize administration after the model of
moderate Western European monarchies. Parliamentary government
primarily implied granting legislative power to the National Assembly
and then establishing local self-government. The strengthening of
the liberal movement in Serbia sparked the struggle for local self-
government. According to the socialist Svetozar Markovié, the creation
of a free society required full decentralization, a system in which the
highest authority in municipalities would belong to citizens gathered in
their own assemblies (Niki¢ 1927, 104-105; Guzina 1976, 170-171). The
amendments, however, never entered into force because the declaration
of martial law the following year (1876) suspended their application, and
supervision of local authorities by administrative authorities was restored
(Svir¢evi¢ 2011, 198). Yet after the 1884 amendments and territorial-
political reorganization, the municipal assembly retained its status as
a local authority body and form of direct democracy. More rigorous
conditions were also introduced for membership in the assembly; among
other things, a citizen had to be literate.

In the Kingdom of Serbia, assemblies were a constitutional
category (under the Constitutions of 1888 and 1903), a local authority
body through which municipal self-government was exercised. In
accordance with these constitutions, assemblies decided on municipal
property and finances. A new Municipalities Act was passed a year later
(1889) and, regarding municipal organization, relied on constitutional
provisions and the 1875 MA amendments. However, it did not go any
further in terms of the development of local self-government. Under
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the 1889 Municipalities Act, municipal and self-governing competences
were not clearly separated, and municipal bodies remained under strict
supervision. The mixed nature of municipalities, simultaneously as
“basic administrative units” (in reference to the laws of 1889 and 1902)
and self-governing authorities, reflected a political compromise between
centralist and decentralist concepts (Pordevic¢ 2017, 253). Municipalities
were not free in exercising their self-governing competences and, “as
parts of the state as a whole,” remained under full supervision of higher
authorities. Under the regulations of that time, most decisions adopted
at assemblies (municipal and local assemblies) required approval of
competent authorities, and representatives of higher authorities attended
their meetings. However, literature also describes them as “the most
important body of municipal authority” (Svircevi¢ 2011, 37) during this
period.

The next change was a step back toward centralization. Within
only a few years, citizens lost any influence over the exercise of local
government. For the first time, the people’s right to elect the municipal
president at their assemblies (1898)° was abolished, while district and
county assemblies lost their electoral character. The 1902 Municipalities
Act restored assemblies’ right to elect municipal bodies and decide
on taxes up to a certain amount (Guzina 1976, 338), although it was
restricted by approval of other authorities (1909). In addition to the
municipal assembly, “village meetings” were regulated in municipalities
comprising several municipalities and villages. These village meetings
also became institutions for electing representatives or delegates to
county assemblies, where deputies to the National Assembly were
elected.

After the First World War, Serbia became part of the Kingdom of
Serbs, Croats and Slovenes and afterward, the Kingdom of Yugoslavia.
In a state composed of several nations, political life was turbulent and
influenced its constitutional development and consequently also its
internal organization. Alignment of legislation proceeded slowly, and
a uniform Municipalities Act was adopted only in 1933. Until then,
the Law on Regional and County Self-Government (1922) remained in
force in Serbia until 1927, along with earlier municipal regulations. In
the meantime, local self-government was completely abolished during
King Alexander’s dictatorship (1929—-1931).

®  The mayor was appointed by the Minister of the Interior in rural municipalities.
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The Municipalities Act replaced assemblies with the municipal
board, an assembly composed of councilors elected in elections (Zakon
o opstinama 1933). However, in some parts of municipalities “local
community assemblies” were introduced, consisting of all voters in that
part of the municipality (Zakon o opstinama 1933, ¢l. 110). The legislator
found the rationale for introducing local assemblies in protecting
the specific rights and interests of parts of municipalities. The local
community assembly decided on the election of the local leader, local
property, the needs and interests of the local community, and special
taxes. Depending on its decisions, the local community assembly met
at least once a year and was convened at the request of the municipal
president or one-fifth of voters (Zakon o opStinama 1933, ¢l. 112).
Decisions were adopted by majority vote, provided at least one-third
of registered voters participated. These solutions are similar to those
existing in contemporary legal systems concerning local assemblies
(Germany, Slovenia, etc.). This model would also influence lawmakers
in the Second Yugoslavia and survive, with certain interruptions, almost
until the present day. In the Kingdom of Yugoslavia, the term assembly
(zbor) was also used for a form of public gathering of citizens. Approval
for public gatherings required notification to competent authorities, and
there were various other requirements depending on who convened the
gathering and its agenda.

The Position of Local Assemblies (Zborovi) and Direct
Democracy in the Second Yugoslavia

After the Second World War, in Yugoslavia (the so-called “Second
Yugoslavia,” 1945-1990), the concepts of direct democracy and local
assembly acquired different meanings. The Yugoslav doctrine of
that time believed that the model of direct democracy was “socialist
democracy,” which represented, in a certain sense, an incarnation of the
original meaning of Athenian democracy as a community or association.
However, direct democracy did not imply traditional mechanisms of
direct democracy, such as the referendum and popular initiative,'° but
rather, in accordance with the so-called new type of democracy, it
included new institutions or different content of these concepts. Socialist

10 There was no unified position in Yugoslav theory regarding the legal nature of local
communities (Tomac 1977, 97-99).

107



SPT No 3/2026, year XXXIII, vol. 97 pp. 93-122

democracy was simultaneously self-managing and direct democracy
(Pordevi¢ 1978, 36; 447), in which the classical parliamentary and
representative system was “superseded.” The representative system
was replaced by the delegate system from 1974 onward, and within
such a system, the assembly of all voters in local communities, or
the assembly of employees in business enterprises, had a particular
function. The voters’ assembly was defined as a form of direct citizens’
decision-making on rights and duties of municipalities, through sub-
municipal units (mesne zajednice) established by the 1963 Constitution
of the Socialist Federal Republic of Yugoslavia (Ustav Socijalisticke
Federativne Republike Jugoslavije [Ustav SFRJ] 1963, ¢1. 96 (3))."

According to theorists of Yugoslav self-management, the voters’
assembly was also a basic form of deliberative democracy (“discursive
democracy,” Pordevic¢ 1978, 469), with a special function in the delegate
system, but also with power to make decisions, formulate proposals,
and initiatives concerning matters of local significance in settlements
and municipalities. For Yugoslav theorists, it was also the oldest form
of direct democracy, whose origins lay in the wartime revolution and
bodies of communist authority. Within the local community, the basic
form of organizing citizens at the local level was not a formal body, but
it exercised a role in electing the assembly.

Consistent with the Marxist ideology of direct democracy,
community system, and its Yugoslav version — self-management —
which required direct involvement of as many citizens as possible in
the exercise of power, local voters’ assemblies were a constitutional
category under the 1946 Constitution of the Federal People’s Republic of
Yugoslavia (Ustav Federativne Narodne Republike Jugoslavije 1946, ¢l.
112). This form of direct democracy was regulated in greater detail by a
special federal law (Opsti zakon o narodnim odborima 1953) and in the
federal units. Voters’ assemblies were envisaged in both municipalities
and cities (¢l. 72), and held broad powers, including that their conclusions
were necessary for the adoption of certain legally valid decisions in
local communities (Stefanovi¢ 1956, 561). Under national regulations,

The authors suggest extending such a possibility to the citizens’ initiative, which
in the legal system of Serbia is the statutory term for a form of direct democracy
at the local level. Serbia should, in particular, make use of the experiences of other
countries that already employ digital platforms (e.g., Estonia) or maintain databases
with archives and electronic access to held referendums and citizens’ initiatives
(e.g., Switzerland).
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voters’ assemblies could be held in parts of municipalities, settlements,
and villages, and consisted of all citizens with voting rights. One of
their powers was initiative, in accordance with the imperative mandate
mechanism, to review the responsibility of elected representatives
(deputies) and initiate their recall (Opsti zakon o narodnim odborima
1953, ¢l. 118-119). In the basic units of local self-government, voter
consent expressed in assemblies was necessary for changes in the status
and territory of municipalities and local communities (voters’ assemblies
and assemblies of citizens and working people). Hence, assemblies were
not merely advisory and supervisory bodies of local authorities, but also
had the character of local authorities (cf. Guzina 1961, 448—449).

Assemblies retained their constitutional category status in the 1963
Constitutions of the Socialist Federal Republic of Yugoslavia and 1974
(Ustav SFRJ 1963, ¢l. 67—69; Ustav SFRJ 1974, ¢l. 1; 14). They were
mainly held in local communities, and could submit their initiatives and
motions to the local community and municipality, but also other bodies
operating within the territory of the local community. The assembly of
all voters also determined candidate (delegate) lists for representative
bodies (assemblies) in local communities and municipalities. Key
decisions concerning the development of local self-government in the
so-called ’local communities’ (mesne zajednice), as well as smaller
geographic areas, were adopted in citizens’ assemblies. The significance
and role of assemblies in local communities also stemmed from the
broad competences granted to local communities under the 1982 Law
on Local Communities.

A distinctive feature of Yugoslav practice during the period of
self-management socialism was that, besides the assembly of all voters
in local communities (citizens’ assemblies), as a territorial political
institution of direct democracy, there were also workers’ assemblies
(assemblies of all employees) as a “form of direct self-management”
(Pordevi¢ 1988, 324). Working people’s assemblies were a form of
workers’ participation (“workers’ self-management”) in managing
the economy (enterprises) and public institutions, and included all
employees. At these assemblies, decisions were made on convening the
highest governing bodies (workers’ councils) and proposing candidates
for representative bodies; proposals and opinions were formulated and
submitted to management bodies. Decisions adopted at these assemblies
were binding on management bodies. Common to both types of
assemblies was that they were, in a certain sense, not only forms of direct
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democracy but also electoral bases and units in which delegates were
elected for local authorities and other political institutions, in accordance
with the principle of the delegate system and the complex structure of
the assembly system.

The actual significance and role of assemblies of all voters and
assemblies of employees in the economy and public institutions in the
Second Yugoslavia — as forms of direct democracy — is reflected in the
fact that in the Federal Assembly, nominally the highest body of state
power, more than 90 percent of deputies belonged to the ruling party
(Markovi¢ 2025, 342). Real political power lay in the hands of the
communist party, which controlled not only the electoral process but
also all levels of authority and political decision-making. The totalitarian
character of the political system was concealed by the facade of the
so-called self-management socialist democracy, making the democratic
capacity of local communities and voters’ assemblies questionable.
This experience served as an alibi for the Serbian legislators and their
contradictory approach to regulating institutions of direct democracy in
the last decade of the twentieth century.

Return to the Classical Concept of Direct
Democracy, Citizens’ Assemblies, and Local
Self-Government in Serbia Since 1990

Following political changes in the late 1980s, the constitutional
and political system in Serbia was reformed. With the return to the
framework of liberal-democratic constitutionalism, the Yugoslav self-
management socialism and the so-called socialist constitutionalism
model were abandoned. Consequences of this transition were different
approaches to direct democracy and local self-government. Since the
model of socialist democracy had been compromised, the prevailing
belief was that constructing related institutions should be tackled with
caution, which resulted in the absence of constitutional recognition of the
right to local self-government and of other provisions related to direct
local democracy. Another factor that shaped constitutional solutions
was the dissolution of Yugoslavia and secessionist movements, which
had (mis)used direct democracy institutions for their political ends. For
this reason, Serbia’s constitutional and legal system absorbed certain
elements of centralism, reflected in narrowing the competences and
original functions of local self-governments or deregulating mechanisms
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of direct democracy. In a sense, the danger of such modeling of
democratic mechanisms was that it could turn them into simulacra.

The 1990 Constitution of the Republic of Serbia redefined the
concept of direct democracy through the referendum and popular
initiative at the national level, as a supplement to representative
government and as a form of exercising citizen sovereignty (Ustav
Republike Srbije 1990, ¢l. 2). The impacts of the legacy from previous
period was nevertheless recognizable in the constitutionalization of the
local referendum in the 1990 Constitution of the Republic of Serbia (¢l.
116), a rarity in comparative law. The constitution-maker, however, failed
to regulate the status of local communities and citizens’ assemblies. The
local community was established by legal norms (Zakon o teritorijalnoj
organizaciji Republike Srbije i lokalnoj samoupravi 1991, ¢l. 20; 26-27),
but not according to the earlier model; rather, as an optional form of
direct citizen participation in municipal decision-making and “a form
of satisfying common needs.” Its scope of work was also more modest
than in socialist Yugoslavia. Another fault of the legal framework was
delegating more detailed regulation of local communities to municipal
statutes (Kovacevi¢ 2025, 480—481), which contributed to variations in
their organization and functioning.

Although the lawmaker indicated that citizens could exercise
their rights in municipalities and local communities directly through
other means not prescribed by law, citizens’ assemblies were not legally
regulated until 2002 (Zakon o lokalnoj samoupravi 2002, ¢l. 65). That
Law contained only a general provision according to which the citizens’
assembly was a form of direct participation in the exercise of local
self-government, alongside citizens’ initiative and referendum. These
mechanisms were not adequately regulated in systemic legislation,
notably because an outdated Law on Referendum and Popular Initiative
remained in force until 2021 (Zakon o referendumu i narodnoj inicijativi
2021). The 2007 Law on Local Self-Government partially remedied
this deficiency by prescribing the role and competences of citizens’
assemblies, though not other elements defining their legal status more
precisely, such as who has the right to participate, how assemblies are
convened, or how positions on certain matters are established (Zakon o
lokalnoj samoupravi 2007, ¢l. 69).

Under the 2007 Law on Local Self-Government, the assembly
is convened for a part of the territory of a local self-government unit
in accordance with its statute (Zakon o lokalnoj samoupravi 2007, ¢l.
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69 (1)). This may include territories of local communities, parts of
settlements, streets, or individual villages (Milosavljevi¢ i Jerini¢ 2020,
307; Vujadinovi¢ 2010, 20). Such territory should not include areas
with a large population (ideally no more than several hundred citizens),
especially in urban areas, as otherwise it may lead to problems in terms
of technical organization of such gatherings. In Switzerland, similar
assemblies are held in open spaces where several thousand people may
gather in one place, which would be more difficult to achieve in cities.

Citizens’ assemblies do not make decisions, but instead, they
deliberate and formulate proposals, since they are neither local nor sub-
municipal self-government authorities (Zakon o lokalnoj samoupravi
2007, ¢l. 69 (2)). An assembly may debate issues based on proposals
within the competence of local self-government authorities, such as
urban plans or the introduction of a local self-contribution, but it is
not authorized to adopt binding decisions. This is the demarcation line
distinguishing its legal nature as a form of direct citizen participation in
the exercise of local authority from the role of a local authority.

A municipality or city may request that a citizens’ assembly
take a position on an issue related to the competence of the local self-
government unit, making this mechanism similar to public consultations
(see: Zakon o lokalnoj samoupravi 2007, ¢l. 69 (5)). The right of
initiative to convene a citizens’ assembly should be vested in the citizens.
Local self-government assembly statutes and decisions have generally
accepted this solution, though under different conditions. The right to
convene a citizens’ assembly may be vested in the mayor (or head of a
city municipality), the assembly president, or citizens, with thresholds
and quorums usually defined as percentages (from 5 to 10 percent)
of citizens with voting rights residing in the area where the assembly
is held. Some statutes also stipulate an obligation of the municipal
administration and expert services to assist in formulating proposals or
requests of the citizens’ assembly. It is also necessary to ensure that the
period between convening and holding a citizens’ assembly is not too
short, so as to allow sufficient time for the preparation for a substantive
discussion at the meeting.

The assembly adopts requests and proposals by the majority of
those present (Zakon o lokalnoj samoupravi 2007, ¢l. 69 (3)), but the
lawmaker does not define the quorum required for effective decision-
making, leaving this to the statutes and decisions of municipal authorities.
Local self-government bodies and services are required to respond to
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initiatives and proposals submitted by a citizens’ assembly within 60
days of the assembly (Cl. 69 (4)). For reasons of legal certainty, these and
other issues should be regulated by legislation or through recommended
model solutions standardized and consistent across all local communities.
This could include, for example, the use of electronic communication
tools and internet portals, in order to streamline participation, facilitate
citizen engagement, and enhance transparency. These avenues should be
explored, especially since Serbia has already regulated the exercise of
electronic popular initiative (Uredba o elektronskoj narodnoj inicijativi
2023) and set up an application on the e-government portal (euprava.
gov.rs, n.d.)."?

Our conclusion is that, in the preceding period, the practice of
citizens’ assemblies, as well as other mechanisms of direct citizen
participation in local self-government, has not been developed (Radojevi¢
2023b, 135). Unfortunately, we had to rely on limited research available
and could not use a larger number of empirical sources, such as the
competent ministry or local self-government units. Analyses available
confirm the assumption that assemblies and local referendums are
rarely held, while the very few citizens’ initiatives that do arise are
not implemented in accordance with legal rules and procedures. Such
practice is conducive to extra-institutional means of communication
between citizens and local authorities, which hardly contributes to
improving the quality of democracy and local self-government.

THE TRADITION AND EXPERIENCE
OF ASSEMBLIES IN SERBIA
(CONCLUDING REMARKS)

In Serbia’s political tradition, local assemblies played an important
role in the development of the state and political life since the Middle
Ages. From the medieval period and up until the early nineteenth century,
they were centers of political and social life, shelters of autonomy
and of an archaic understanding of democracy. Gradually, they were

12 The authors advocate extending such a possibility to the citizens’ initiative, which
in the legal system of Serbia is the statutory term for a form of direct democracy
at the local level. Serbia should, in particular, make use of the experiences of other
countries that already employ digital platforms (e.g., Estonia) or maintain databases
with archives and electronic access to held referendums and citizens’ initiatives
(e.g., Switzerland).
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transformed from institutions of customary law into local authority
bodies during the nineteenth century. In the transitional period, they
occasionally performed the function of direct democracy and of a hybrid
political institution. This process unfolded under the influence of several
factors, foremost the formation of the national state and centralized local
administration. State administration was built on patriarchal institutions
such as assemblies in districts and villages, which may be regarded as
seeds of the development of later democratic institutions. These local
assemblies have lost their direct representative character, but the struggle
was transferred to the field of local self-government. The achievement
of local self-government was a difficult and protracted process, and it
was not completed before the end of the First World War in the Kingdom
of Serbia.

In the interwar period, in the Kingdom of Yugoslavia, influenced
by the tradition of assemblies in Serbia, a form of sub-municipal self-
government was established in parts of municipalities. The task of the
local community assembly, as a gathering of all voters in that area, was
to care for the needs and interests of the local community. Although
this mechanism did not endure over a longer period of time, the idea
re-emerged after the Second World War, albeit in a different ideological
environment. In the communist Yugoslavia, the all-voter assembly in
smaller administrative units once again assumed the role of direct citizen
decision-making on the rights and duties of citizens, as well as working
people. Apart from making decisions, the citizens’ assembly formulated
proposals and initiatives, functioned as an electoral body proposing
candidates in accordance with the delegate system, and exercised
supervisory control over delegates whose mandate was imperative.
Voters’ assemblies were regarded as the basic link in the system of
socialist self-management and direct democracy. Alongside citizens’
assemblies, the Yugoslav self-management doctrine also constructed
working people’s assemblies as a form of workers’ democracy in
managing the economy and public institutions.

During the final decade of the last century, Serbia underwent
another historical-ideological and socio-political shift. In adopting
the model of a civic constitutional state, it also embraced the classical
institutions of direct democracy — the referendum and citizens’ initiative.
At the local level, the local referendum was constitutionalized, but not
sub-municipal self-government or direct citizen participation in the form
of citizens’ assemblies. After political changes in 2000, decentralizing
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and democratizing the system of local self-government also implied
a return to traditional mechanisms that were not transplants from
comparative law. In this sense, correlation can be identified with both
the near and distant past, between original and customary forms of
citizen participation in exercising authority at the local level. Yet little
progress has been made because these institutions largely exist only on
paper, have not taken root in practice, and appear as simulacra within
the constitutional and political system. The authors propose normative
and technical solutions that could improve and streamline citizen
participation in the direct exercise of authority at the local level.

REFERENCES

Cubrilovi¢, Vasa. 1958. Istorija politicke misli u Srbiji XIX veka.
Beograd: Prosveta.

Cirkovié, Sima, i Milo§ Blagojevié. 1999. ,,Zbor.” U Leksikon srpskog
srednjovekovnog veka, ur. Sima Cirkovié¢ i Rade Mihaljéi¢, 222—
228. Beograd: Zavod za graficku tehniku Tehnolosko-metalurskog
fakulteta.

Dusanov zakonik. n.d. Scribd. Posledn;ji pristup 11. maj 2026. https://
www.scribd.com/doc/244762285/Dusanov-zakonik

Pordevi¢, Jovan. 1978. Ustavno pravo, tre¢e dopunjeno izdanje.
Beograd: Savremena administracija.

DPordevi¢, Jovan. 1988. Politicki sistem — prilog nauci o coveku
i samoupravljanju, izmenjeno izdanje. Beograd: Savremena
administracija.

Pordevi¢, Dimitrije. 2017. Istorija moderne Srbije 1800—1918.
Beograd: Zavod za udzbenike.

euprava.gov.rs. n.d. ,,Elektronska narodna inicijativa.” Poslednji pristup
20. april 2026. https://euprava.gov.rs/narodna-inicijativa

European Commission of Democracy through Law [Venice
Commission], Opinion No. 887/2017, CDL-AD(2022)015, Revised
Code of Good Practice on Referendums. Last accessed on April
15, 2026. https://www.venice.coe.int/webforms/documents/default.
aspx?pdffile=CDL-AD(2022)015-¢

Gerber, Elisabeth R. 1999. The Populist Paradox: Interest Group
Influence and the Promise of Direct Legislation. Princeton:
Princeton University Press.

115



SPT No 3/2026, year XXXIII, vol. 97 pp. 93-122

Guzina, Ruzica. 1961. ,,Zbor biraca i komuna.” Anali Pravnog fakulteta
9 (4): 440-449.

Guzina, Ruzica. 1966. Opstina u Knezevini i Kraljevini Srbiji, I deo
1804—1839. Beograd: Institut za pravnu istoriju.

Guzina, Ruzica. 1976. Opstina u Srbiji 1839-1918. Beograd: 1zdavacko
preduzece ,,Rad.”

Kovacevi¢, Aleksandar. 2025. ,,Mesna zajednica kao oblik lokalne
samouprave u politickom sistemu SFRJ nakon Ustava iz 1974.
godine.” U Ustav SFRJ iz 1974. godine — 50 godina kasnije, ur.
Jelena Vuckovié, 469-485. Kragujevac: Pravni fakultet Univerziteta
u Kragujevcu.

legislation.gov.uk. n.d. “Local Government Act 1972.” Last accessed
on April 10, 2026. https://www.legislation.gov.uk/ukpga/1972/70/
section/10

Markovi¢, Goran. 2025. ,,Skupstinski sistem u Ustavu SFRJ od 1974.
godine.” U Pola veka Ustava Socijalisticke Federativne Republike
Jugoslavije iz 1974. — izmedu mitova i proslosti, ur. Mijodrag
Radojevi¢, Petar Mati¢ i Vladan Stankovi¢, 335-363. Beograd:
Institut za politicke studije.

Mati¢, Petar. 2011. ,,Geneza i razvoj lokalne samouprave u Srbiji.”
U Protivrecnosti politickog sistema, ur. Zivojin Purié¢ i Milan
Jovanovi¢. Beograd: Institut za politicke studije.

Milosavljevi¢, Bogoljub. 2015. Dva veka lokalne samouprave u Srbiji:
razvoj zakonodavstva 1804—2014. Beograd: Stalna konferencija
gradova i opStina — Savez gradova i opStina Srbije.

Milosavljevi¢, Bogoljub i Jelena Jerini¢. 2020. Komentar Zakona o
lokalnoj samoupravi. Beograd: Sluzbeni glasnik.

Niki¢, Fedor. 1927. Lokalna uprava Srbije u XIX i XX veku. Beograd:
Izdavacka knjizarnica Gece Kona.

Novakovi¢, Aleksandar. 2021. ,,Seljacka demokratija prerevolucionarne
Srbije — kako nam nas$i ’zatucani’ preci mogu pomo¢i.” Talas.
16.04.2021. Poslednji pristup 12. Mart 2026. https://talas.rs/
2021/04/16/seljacka-demokratija-predrevolucionarne-srbije-kako-
nam-nasi-zatucani-preci-mogu-pomoci/

Novakovi¢, Stojan. 1891. Narod i zemlja u staroj srpskoj drzavi.
Beograd: Stamparija Kraljevine Srbije.

Opsti zakon o narodnim odborima: sa izmenama i dopunama, ,,Sluzbeni
list Federativne Narodne Republike Jugoslavije”, br. 35/53

116



M. Radojevié, P. Mati¢ LOCAL COMMUNITY ASSEMBLIES IN SERBIA...

Pavlovi¢, Marko. 2008. Pravna evropeizacija Srbije. Kragujevac:
Pravni fakultet Univerziteta u Kragujevcu, NIP Pogledi.

Petrov, Vladan, Darko Simovi¢, i Mijodrag Radojevi¢. 2021. Srpski
ustavi — knjiga prva, ustavi Knezevine i Kraljevine Srbije sa
ustavnim aktima od Prvog srpskog ustanka. Beograd: Sluzbeni
glasnik.

Prodanovi¢, Jasa. 1936. Ustavni razvitak i ustavne borbe u Srbiji.
Beograd: 1zdavacko i knjizarsko preduze¢e Geca Kon a. d.

Prodanovié, Jasa. 1947. Istorija politickih stranaka i struja u Srbiji,
knj. 1. Beograd: Prosveta.

Radojevi¢, Mijodrag. 2023a. ,,0 oblicima neposredne demokratije —
izmedu ideala, tradicije i sadaSnjosti.” U Pravo izmedu ideala i
stvarnosti, ur. Dusko Celi¢ i Strahinja Miljkovi¢, 91-110. Kosovska
Mitrovica: Pravni fakultet Univerziteta u PriStini sa privremenim
sediste u Kosovskoj Mitrovici; — Beograd: Institut za uporedno
pravo.

Radojevi¢, Mijodrag. 2023b. ,,.Lokalna demokratija i oblici direktnog
uceSca gradana u vlasti.” Srpska politicka misao 81 (3): 121-143.
DOI: 10.5937/spm81-45784

Radojevi¢, Mijodrag. 2024. ,Narodna inicijativa kao oblik neposredne
demokratije u savremenom pravu i pravnom sistemu Republike
Srbije.” U Pravni principi u savremenom pravu, ur. NebojSa
Raicevi¢ 1 DuSica Miladinovi¢-Stefanovié¢, 37—164. Nis: Pravni
fakultet Univerziteta u Nisu.

Radojevi¢, Mijodrag, i Petar Matic. 2025. ,,Skupstine gradana (zborovi)
kao forma neposredne demokratije u uporednom pravu i u Republici
Srbiji.” U Pravo i drustveni konflikti, ur. Nebojsa Raicevi¢ i Dusica
Miladinovié-Stefanovié, 221-242. Nis: Pravni fakultet Univerziteta
u Nisu.

Solovjev, Aleksandar. 1928. ,,Sebrov zbor.” Arhiv za pravne i drustvene
nauke 17 (1-6): 170-177.

Stefanovi¢, Jovan. 1956. Ustavno pravo FNR Jugoslavije i
komparativno, knjiga 1. Zagreb: Skolska knjiga.

Svircevi¢, Miroslav. 2011. Lokalna uprava i razvoj moderne srpske
drzave. Beograd: Balkanoloski institut Srpske akademije nauka i
umetnosti.

Tomac, Zdravko. 1977. ,,Razvoj i osnovne karakteristike primarnih
zajednica u socijalisti¢koj Jugoslaviji.” Casopis za suvremenu
povijest (9) 3: 81-106.

117



SPT No 3/2026, year XXXIII, vol. 97 pp. 93-122

Ustav Republike Srbije, ,,Sluzbeni glasnik Republike Srbije”, br. 1/90.

Ustav Socijalisticke Federativne Republike Jugoslavije [Ustav SFRJ],
»Sluzbeni list Socijalisticke Federativne Republiek Jugoslavije”, br.
14/63.

Ustav SFRJ, ,,Sluzbeni list Socijalisticke Federativne Republike
Jugoslavije”, br. 9/74.

Ustav Federativne Narodne Republike Jugoslavije, ,,Sluzbeni list
Federativne Narodne Republike Jugoslavije”, br. 10/46.

Uredba o elektronskoj narodnoj inicijativi, ,,Sluzbeni glasnik Republike
Srbije”, br. 85/23.

Venice Commission, CDL-AD(2020)031, Revised guidelines on the
holding of referendum, Strasbourg, October 8, 2020. Last accessed
on April 15, 2026. https://www.venice.coe.int/webforms/documents/
default.aspx?pdffile=CDL-AD(2020)031-¢

Vujadinovié, Petar. 2010. Analiza sistema mesne samouprave. Beograd:
Stalna konferencija gradova i opstina.

Zakon o lokalni samoupravi, ,,Uradni list, §t. 94/07 — uradno
precisceno besedilo, 76/08, 79/09, 51/10, 40/12 — ZUIJF, 11/14
— popr., 14/15 — ZUUIJFO, 11/18 — ZSPDSLS-1, 30/18, 61/20 —
ZIUZEOP-A, 80/20 — ZIUOOPE, 62/24 — odl. US, 102/24 — ZLV-K,
83/25-ZOUL in 10/26

Zakon o lokalnoj i podru¢noj (regionalnoj) samoupravi, ,,Narodne
novine”, br. 33/0, 60/01, 129/05, 109/07, 125/08, 36/09, 36/09,
150/11, 114/12, 19/13, 137/15, 123/17, 98/19, 144/20.

Zakon o lokalnoj samoupravi, ,,Sluzbeni glasnik Republike Srbije”,
br. 9/02.

Zakon o lokalnoj samoupravi, ,,Sluzbeni glasnik Republike Srbije”,
br. 129/07.

Zakon o lokalnoj samoupravi, ,,Sluzbeni list Crne Gore”, br. 2/2018,
34/19 1 38/20.

Zakon o opstinama, 1933. n.d. Scribd. Poslednji pristup 11. maj 2026.
https://www.scribd.com/document/865622301/Zakon-o-opstinama-
1935

Zakon o principima lokalne samouprave u Federaciji Bosne i
Hercegovine, ,,Sluzbene novine Federacije Bosne i Hercegovine”,
br. 46/09 1 51/09.

Zakon o referendumu i narodnoj inicijativi, ,,Sluzbeni glasnik RS”,
br. 111/211119/21.
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Zakon o teritorijalnoj organizaciji Republike Srbije i lokalnoj
samoupravi, ,,Sluzbeni glasnik Republike Srbije”, br. 47/91.
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Mujoapar PanojeBuh’
Hnemumym 3a nonumuyke cmyouje, beoepao

IMerap MaTuh™
Hnemumym 3a nonumuuke cmyouje, Beozpao

JIOKAJIHE CKYIIIITUHE Y CPBUIN
KAO HAYMH HEITIOCPEJHOI' YUEIIIhA
I'PABAHA Y BPUIEIHY JIOKAJIHE BJIACTH —
NBMEBY TPAAULIUJE, IPEJICTABHUYKE 1
JUPEKTHE JTEMOKPATHUJE -

Pe3ume

OBaj 4waHaK UCTpaXKyje KOHIENT rpahaHckux cKymmTuHa (300poBa)
Kao CpeICTBa 3a JUPEKTHO ydemhe rpalana y JOKaJHOj caMOyHpaBu
y Cpbuju. AyTopH cy KOPUCTHIIM JOKTPUHAPHE KOHIIETITE HEIOCPEIHE
JIEMOKpaTHje | JIOKAJHE CaMOyIlpaBe, 3ajeIHO0 Ca TEOPH]CKUM
MeToJlaMa Kao IITO Cy JIOTMAaTCKd M HOPMATHBHO-TIIPABHU METO/I,
WCTOPHjCKU M YIIOpenHnu MeTon. Takohe cy mpuMEHWIN HCTOPH]CKU
WHCTUTYIIMOHAIN3aM Kako OM MACHTH(PHUKOBAIN oOpacie u oOJIuKe
pasBoja rpahanckux ckynmruHa y CpOuju Kpo3 HEHY MOACPHY
ucTopujy. YBOJ YKJbyuyje YIOpEAHY NapajurMy Kako Ou ce
UCTAKJIA CIMYHU OOJIMIM TpahaHCKUX CKYIIITHHA Yy Pa3iIndUuTHM
MOJIMTUYKUM CUCTeMHMa. TeKkcT pas3marpa crenuduyaH KOHTEKCT
WHCTUTYIHOHANH3AIMje Tpal)aHCKUX CKYIIITHHA, HUXOBY TCHE3Y
u pa3Boj y CpOuju. ['maBHM TeopHjcKU H3a30B OHMO je yTBphuBame
Kopenanuje u3Mel)y TpagulMOHAIHUX OOJIMKAa OBHMX CKYIIUTHHA U
HanpeTKa JIOKaJHe CaMOyIIpaBe U HelocpeIHe IeMOoKpaTuje. 3HadajHa
nperpeka y 3aBplIeTKy UCTPaKUBamba OUO je HeJIoCTaTaK eMITUPH]jCKOT
Martepujana. HemocpeaHa mpeacTaBHUYKA CKYIIIITHHA (300p) IMa IyTy
Tpaannjy y Cpbuju. Y cpenmeM BeKy, TO je OM0o pyauMeHTapaH u

*  HMmejn: miodrag.radojevic@gmail.com; ORCID: 0000-0002-1104-9219

" Wwmejm: pmatic75@gmail.com; ORCID: 0000-0003-0205-9762

OBaj paj je HACTa0 y OKBUPY HAyYHOUCTPAKUBAUKE AelaTHOCTH MHCTHTYTA 32
MOJIUTHYKE CTYAM]E, KOjy puHaHcHpa MUHHCTapCTBO HayKe, TEXHOJOMIKOT pa3Boja
u nHoBanyja Penyonuke Cpouje.
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apxanmdad oOJIMK HEMOoCpeaHe JEMOKpATHje U JIOKAJHE CaMOyIIpaBe.
Kacuuje, HaKoH TyOnTKa HE3aBUCHOCTH, OBA CKYIIITHHA y CEINMa U
BehnM TepuTOpHjaTHO-TIONUTHYKAM jeuHUIIaMa (KHEe)KEBUHAMA), Y
CKJIaJy ca ayTOHOMHHUM ctarycoMm Kuexesune CpOuje, mpeTBopuia ce
y (camo)ynpaBHo Teso. OBa CKyIIITHHA je Takohe Ouia 3acHOBaHa Ha
JEMOKPATCKOM TIPUHLUITY jeTHAKOCTH M TPaBUYHOCTH. [IpeMa Hekum
HACTpaXMBadMMa, OHa je OWjia M KJIHIa pa3Boja rpahaHcKor IpyIiTBa
W JIOKallHe JIeMOKpaTHje, T/Ie Ce TOIITOBajla BPEIHOCT CI00oe.
Hbena rinaBHa Ha/UIEKHOCT OMIIa je HamIaTa mopesa, n300p JOKAITHUX
CTapelrHa 1 OpUra o IpyruM 3ajeJHIIKUM HHTEpecuMa 1 MocjioBuMa
JoKaHuX 3ajeauuna. CTaTyc OBHX CKYIIITHHA C€ IPOMEHHUO TOKOM
19. Beka. U3ryOuie cy cBOj AMPEKTHO pENpPE3CHTATUBHHU KapakTep,
3ajeTHO ca MHCTUTYIHMjaMa HeTocpeaHe AeMOKpaTrje. YMECTO Tora,
MIOBEPABaHU Cy MM 3aJIalli ¥ CTaBJbEHE I10/1 HA130p IEHTPATHE BIACTH.
OTnop HeHTpalM3aljH YCMEpHo ce Ha OopOy 3a YCIOCTaBIbAHE
JIOKaJIHE CaMOyIpaBe, MITO j€ CaMo ASITMMHUYHO MOCTUTHYTO TOKOM 19.
Beka. [TomuTHYkK M TUHACTUYKK CYKOOM yTHULANM Cy Ha MPOMEHE Y
3aKOHOJIABCTBY M HejacaH W HecTaOWJIaH MPABHU CTATyC CKYMILITHHA.
OHe cy Memalie He caMO CBOja MMEHa, Beh m cBoja oBmamhema U
nonokaj. OBa cuTyanyja je Tpajana a0 kpaja [Ipsor cBerckor para. Y
neproay u3mel)y 1Ba cBeTCka paTa, Haj3HauajHUja IPOMEHA Y BE3U ca
JUPEKTHUM yuemnheM rpaljaHa y BpIieky JIOKaJIHE caMoynpase Ouio je
OCHHUBame JokanHe ckynmruHe y KpasseBunu Jyrocnasuju. Jlokanna
CKYTILITHHA CE cacTojaja o1 Oupaya Ha TEPUTOPHU]HU OIIITHHE U OnJIa je
omyamhena ga ce 6aBu morpedamMa U WHTEpPeCHMa JIOKAJTHE 3ajCTHHIIC.
ITo HameM MHIUBEHY, OBa MHCTUTYIMja HHjE TEMEJHHO IPOYyYCHA,
anmu cy npumeheHe CIIMYHOCTH ca KaCHUjUM KOHLIENTOM JIOKAJTHE
camMoymnpaBe U CKyNIITHHE TpahaHa y COUMjaIMCTHYKO] JyrociaBuju.
[Tocne [pyror cBeTcKor pata, jyrocjJOBEHCKA KOMYHHUCTHU Cy Pa3BUIIA
JOKTPHUHY AMPEKTHE IEMOKpATHje, 3a KOjy Cy BEpOBAIIH JIa jé CHHOHUM
3a COIMjATUCTHYKY CAaMOYIIPaBy W COIHjaTUCTHUIKY ACMOKpaTHjy. Y
OKBHpPY YCTAaBHOT CHCTEMa jyTrOCIOBEHCKOI' COLMjAIN3Ma, CTBAPAHE
WHCTHUTYIMja YKIJbYYHBAJIO je CKyNMIITUHY TpaljaHa Bul)eHy Kao HAYWH
na rpahaHu TUPEKTHO OCTBAape CBOja MpaBa M MHTEpEce, ca MIMPOKUM
KOMIIETCHIIMjaMa KOje Cy yKJbyuuBajle Npeiiarambe MHUALUjaTHBA U
n300p KaHAMJATA 32 ONMIITHHCKE CKYNIITHHE, HAATJIeAamhe lhUXOBOT
pajia ca UMIIepaTHBHUM MaHJIATOM U JIOHOIIIEHE OJUTyKa. JyroCIOBEHCKH
KOMYHHUCTH TBpJE Ja je WHCIHUpanHja 3a WHCTUTYIHMOHAIU3AIN]jy
CKyMNIITHHA rpal)aHa jomuia U3 opraHu3alyje BIacTu Ha 0ciIo00heHuM
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TEpUTOPHjaMa KOje je KOHTPOJIFCA0 MapTH3aHCKH MIOKPET TokoM [Ipyror
cBerckor para. OBa ujeja je Mokaa HacieleHa ¥ U3 MapKCUCTHYKE
JOKTpUHE MW JIOKamHUX cKynmTtuHa y KpaseeBunu Jyrocnasuju.
Konauno, pasmarpa ce caBpemeHa (aza HHCTUTYyLHOHAIN3ALHUje
nupekTHor yuenrha rpahana y iokaiHoj camoyrpaBu. 300poBu rpalhana
cy peopranuzoBanu o 2002. ronuHe. 3a pa3nuKy 0] CBOT MPETXOIHUKA
W3 COIMJATUCTUIKOT TEPHUOJIa, CKYIIITHHA CBUX OMpada y JIOKATHO]
3ajeTHANN cajla UMa OBJIamneme /1a NMPeIJIoKd UHUIHjaTUBY, IITO
3HAYM ]a MOT'Y Ja ITOJ{HECY 3aXTEB ONMIITHHCKUM BJIaCTUMa O MUTABIMA
M3 HAJJEKHOCTH jEAMHMLE JIOKANIHE camoympase. 300p rpabhana
“Ma CKPOMHU]E HAJ[IC)KHOCTH, a HErOBO JICTAJbHH]E PEryJIUCAE e
MPEMyITeHO TOA3aKOHOAaBIy. MelyTum, y IpakcH, MOTEHIIH]jall
OBC MHCTHUTYIH]E OCTaje HeHCKopHImheH. AyTOpH Cy 3aKJbyUrIA 11a
YHyTap MOJUTHYKE TPAAUIHjE TOCTOjU OOTaTO M KOHTPAJAUKTOPHO, aJIv
HEJ0BOJHHO NCIUTAHO Hacliehe mupekTHor yuentha rpalaHa y J0KaiIHOj
camoympasu. Ha ocHOBY Jocafamimux HCTPaXUBamba, OUYUIIICIHO je 1a
Cy IIOCTOjaJIM PA3THYUTH OOJIHIH TUPEKTHE IEMOKPATH]€ Y HCTOPH]CKUM
MEPUOANMA, OJl CPEllEr BeKa J0 MoJepHor nobda. KibydHu penmukT
oBor Hacyieha je MHCTUTYT CKYIIITHHE Y JIOKATHUM 3ajeJHUIaMa, IITo,
MelyytuM, He urpa Behy yinory y (hyHKIIMOHHCamkY JIOKAITHE CaMOYIIpaBe
u gemokparuje y Cpouju.

KibyuHe peun: TUpeKTHA JIEMOKpATHja, JOKAIHA yIpaBa, JIOKajlHa
camoympasa, IIeHTpanu3almja, 30op rpahana, Tokasae
CKYIIIITHHE, MECHE 3ajeTHHIIC

*  This manuscript was submitted on April 20, 2026, and accepted by the Editorial
Board for publishing on May 12, 2026.
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Abstract

The constitutional crisis in Bosnia and Herzegovina (BiH) represents
a complex case of legal and political destabilization in a post-
conflict context. This paper analyzes the security implications of the
constitutional crisis through the lens of internal political conflicts and
international interventionism. It also highlights how the actions of
international actors — particularly the Office of the High Representative
(OHR) — function as a mechanism for altering the political balance
established by the Dayton Peace Agreement. This dynamic generates
new sources of instability which, although not yet amounting to a
full-scale security crisis, nevertheless produce significant security
consequences. The liberal project of state-building and the policy of
international interventionism, rather than fostering reconciliation, have
led to growing ethnic polarization and the weakening of institutional
functionality. The paper points out a research gap in the existing
literature, which has neglected systematic consideration of the security
aspects of international interventionism on domestic developments
in BiH, and argues that a return to the constitutional principles of the

* E-mail: velibor.lalic@fbn.unibl.org; ORCID: 0000-0001-8633-0470
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Dayton Peace Agreement may provide a framework for overcoming the
current challenges.

Keywords: constitutional crisis, Office of the High Representative,
state-building, interventionism, Bosnia and Herzegovina

INTRODUCTION

The constitutional crisis in BiH represents a complex case of legal
and political destabilization in a post-conflict context. From the standpoint
of international law, BiH occupies a unique position: its Constitution is
not the product of a domestic constituent process, but rather Annex [V
of the Dayton Peace Agreement — an international treaty ratified by the
UN Security Council Resolution 1031 (UNSC, S/RES/1031). This form
of internationalized constitution making — in which a peace agreement
becomes a permanent constitutional framework — creates structural
tensions between international legal obligations, sovereignty, and the
democratic right to self-determination. The constitutional crisis in BiH
demonstrates the limitations of externally imposed peacebuilding and
constitutional engineering. A sustainable constitutional order in post-
conflict societies requires political legitimacy and internal dialogue.
The absence of these elements in BiH, combined with international
interventionism, has become a primary source of political instability.

In the existing literature, two dominant interpretative frameworks
attempt to explain the causes and nature of the constitutional crisis in
BiH. The first is the legalist approach, which locates the causes in the
failure to respect the constitutional order of BiH, whether through the
mechanisms of the Constitutional Court of BiH or by political actors at
the entity level (Graziadei 2017; Bonifati 2022; Knezevi¢ 2024; Pilipovi¢
2025). The second framework, equally significant from a theoretical
perspective, is the political-structural approach. It emphasizes that the
sources of the crisis lie in the very dysfunctionality of the political
system, as well as in international interventionism — primarily in the role
of the Office of the High Representative (OHR) and the so-called Bonn
powers — which alter the domestic political balance (Vranje$ i Budimir
2023). While the legalist framework focuses on the consequences of the
crisis, the political-structural approach considers its causes, linking them
to the broader project of state-building, i.e., neoliberal interventionism.
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This paper argues that international interventionism in BiH,
particularly in the legislative sphere and in the application of law,
functions as a mechanism for altering the political balance established
by the Dayton Peace Agreement, of which Annex IV constitutes the
Constitution of BiH. This is the primary source of political instability,
which generates significant security implications, even though they
have not yet escalated into a full-fledged security crisis. International
interventionism in BiH, with its liberal state-building agenda, through
various forms of external pressure and institutional dominance,
has produced effects contrary to its declared objectives — rather
than reconciliation, it has deepened ethnic polarization and further
undermined institutional functionality.

Although there is an extensive body of literature on state-building
in BiH and its consequences, there is a noticeable lack of studies that
systematically examine the impact of international interventionism on
security dynamics. This is precisely the focus of this paper. It proceeds
from the following research questions:

1. Does international interventionism influence the security
dynamics in BiH?

2. What are the security implications of international interventionism
in BiH?

The findings of this study are based on an interdisciplinary
approach that combines law, political analysis, and security studies.
The aim of the paper is to contribute to the broader comparative debate
on constitutional crises in post-conflict societies. In this context, BiH
offers a specific case for reexamining the concepts of constitutionality,
sovereignty, and external governance in fragile states. Furthermore,
the BiH case demonstrates that threats do not necessarily arise from
the absence of law, but from its selective enforcement and perceived
illegitimacy. In such circumstances, the legal order becomes a source
of insecurity rather than stability. This insight is equally valuable for
analyzing other post-conflict and deeply divided societies. By integrating
the security dimension into the analysis of constitutionality, it is possible
to better understand the resilience of post-conflict legal systems, as well
as the types of reforms that may contribute to political stability and
long-term legitimacy.
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LITERATURE REVIEW

In the literature on post-conflict societies, a strong current of
authors has emerged who advocate for international interventionism and
the paradigm of liberal state-building, while simultaneously pointing
out their limitations and failures (Dobbins et al. 2003; Fukuyama
2004; Paris 2004; Doyle and Sambanis 2006; Call and Cousens
2008). Their works place at the forefront the role of the international
community in building institutions, democracy, and the rule of law,
with domestic actors occupying only a secondary or peripheral role.
In contrast, a significant number of scholars critically examine liberal
state-building, highlighting its problems, constraints, and shortcomings
in the reconstruction of post-conflict societies (Berdal 2009; Dodge
2021; Eriksen 2009). A particularly prominent place in these debates is
occupied by the case of BiH, which for many years has been at the center
of international politics and interventionism. Chandler emphasizes that
the international imposition of reforms produced the opposite effect of
the declared objectives, as it created dependency on international actors
rather than democratic capacity (Chandler 2000). Bose points to deep
ethnic divisions and the limited potential of “top-down imposed” reforms
(Bose 2002). Caplan critically reflects on international administrations
in post-conflict states, stressing their weak legitimacy and long-term
dysfunctionality (Caplan 2005). Kasapovi¢ identifies the causes of BiH’s
dysfunctionality in the absence of a fundamental consensus among the
constituent peoples, interpreting international interventionism as a form
of external pressure without sustainable long-term results (Kasapovic¢
2005). Critical perspectives in the literature go even further. Some
authors openly question the viability of the state-building project in
BiH, leaving room for the conclusion that ethno-territorial divisions may
represent the only sustainable long-term solution. Such an interpretation
can be found in Waters (Waters 2004) and Downes (Downes 2004),
while Belloni (Belloni 2008) underscores the failures of international
interventionism and the problematic assumptions underlying multiethnic
democracy, thereby indirectly legitimizing the argument that ethnic
partition might be a viable solution. A third line of thought offers a more
nuanced position, such as Chesterman, who recognizes the necessity of
international interventions in post-conflict societies but simultaneously
problematizes their legitimacy and sustainability, warning against the
dangers of paternalism and the lack of domestic political ownership

128



Velibor Lalic SECURITY IMPLICATIONS OF THE CONSTITUTIONAL...

(Chesterman 2004). Similarly, authors like Giiven, Preljevi¢, and
Ozerdem point out that international interventionism in BiH, despite its
contradictions and dysfunctions, was at certain moments a necessary
evil, primarily in order to prevent the possible renewal of armed conflict
(Giiven, Preljevi¢, and Ozerdem 2023).

Thus, the literature clearly delineates three lines of thought: (1)
those who emphasize the necessity of international interventionism and
liberal state-building; (2) those who see it as a source of dysfunctionality
and political deadlock; and (3) those who stress its dual nature — as both
an instrument of stabilization and a generator of long-term problems.
This debate provides the theoretical framework for further analysis of
the security implications of the constitutional crisis in BiH.

ORIGINS AND NATURE OF THE CRISIS

BiH represents a rare case in comparative constitutional law. As
already noted, its Constitution is not the result of an internal political
consensus, but is, rather, formally, the Annex IV of the Dayton Peace
Agreement, which ended the war in BiH in 1995. This fact renders the
constitutional order of BiH both legally and politically vulnerable. The
so-called Dayton Constitution institutionalized ethnic representation but
failed to create a shared political identity, relying instead on external
guarantees to maintain balance. This opened the space for competing
political demands: centralization, predominantly advocated by Bosniak
political actors, and decentralization, insisted upon by Serb and Croat
representatives. The absence of consensus on fundamental state issues
further deepens systemic fragmentation. In constitutional theory, a
constitution is as much a political act as it is a legal act — an agreement
on the distribution of power and the principles of governance. In the
case of BiH, this balance has grown increasingly fragile. The crisis
is simultaneously interpreted through different political discourses
produced by the actors themselves, adapting them to their respective
interests (Sahadzi¢ 2021). From the standpoint of international law,
peace agreements create binding obligations for states (pacta sunt
servanda).! In BiH, the transformation of a peace treaty annex into a
permanent constitutional framework, without a broader process of

' In international law, this principle is codified in the Vienna Convention on the Law
of Treaties (VCLT 1969, Art. 26).
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domestic consensus, raises questions about the full realization of the
internal right of peoples to self-determination — understood as the
ability to democratically shape their own constitutional and political
order. International oversight — particularly through the OHR and the
so-called Bonn powers — further complicates this balance. The authority
of the High Representative to impose laws and dismiss elected officials
challenges the principles of sovereignty and democratic legitimacy.

In recent years, the crisis has reached one of its most serious
dimensions since the end of the war. It is characterized by growing
ethno-political tensions, institutional deadlock, and open challenges to
the authority of state institutions. A particularly acute problem is the
non-implementation of Constitutional Court rulings, which highlights
the fragility and weakness of the constitutional order (Radio Slobodna
Evropa 2023).

BiH faces an internal legitimacy crisis, as it lacks what is referred
to as internal recognition. Bosniak political elites express dissatisfaction
with the existing constitutional arrangements and advocate for radical
changes, while political elites from Republika Srpska respond with
secessionist threats, conditionally — should the other side continue to
disregard the basic political agreement, i.e., Annex IV of the Dayton
Peace Agreement (Savanovi¢ i dr. 2020). The trial of the President of
Republika Srpska, Milorad Dodik, is a consequence of deep political
divisions and the absence of internal dialogue. The verdict in this
case extends beyond the legal framework and carries serious political
implications. The National Assembly of the Republic of Srpska adopted,
on 21 and 27 June 2023, the Law on Amendments to the Law on the
Publication of Laws and Other Regulations of the Republic of Srpska
(which abolishes the obligation to publish decisions of the High
Representative) and the Law on the Non-Application of Decisions of
the Constitutional Court of Bosnia and Herzegovina (CBiH Decision
2025). The President of the Republic of Srpska, Milorad Dodik, signed
the decrees promulgating these laws on July 7, 2023 (CBiH Decision
2025). The issue of state property was particularly emphasized, where
the Constitutional Court decided by outvoting judges from Republika
Srpska. The Serb side perceives these rulings as politically biased and
as instruments for reshaping the constitutional structure to the detriment
of the Serb people. By contrast, Bosniak political elites and the OHR
interpret the aforementioned laws solely as an attack on the constitutional
order and the Dayton Peace Agreement.
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On July 1, 2023, High Representative Christian Schmidt invoked
the Bonn powers to annul them and subsequently imposed amendments
to the Criminal Code of BiH, introducing a new criminal offense —
failure to implement decisions of the High Representative (Art. 203a)
(Office of the High Representative [OHR] 2023a). This created the
legal basis for the criminal prosecution of President Dodik. The first-
instance conviction triggered strongly polarized reactions: in Republika
Srpska, it was deemed politically motivated and directed against
democratically elected institutions, while in the Federation of BiH,
among international organizations and foreign representatives, it was
welcomed as strengthening confidence in the judiciary and clarifying the
institutional dispute (Huseinovi¢ 2025a). Luigi Soreca, EU Ambassador
and Special Representative in BiH, stated in an interview that neither
Brussels nor EUFOR? could resolve the crisis, stressing instead that
domestic institutions must do so — thus highlighting the problem of a
lack of internal legitimacy (ownership) (Sajinovié 2025). At the same
time, Soreca criticized the leadership of Republika Srpska, underscoring
that laws must result from a legitimate legislative procedure with
authorized proposers. This statement stands in contrast with the practice
of the OHR and the imposition of legislative amendments by the High
Representative, further fueling political and ethnic polarization. On the
other hand, the defense of President Dodik contests the legitimacy of
Schmidt’s actions, pointing out that his mandate has not been confirmed
by the UN Security Council. The OHR, however, maintains that such
confirmation is not necessary, as High Representatives are appointed
by the Steering Board of the Peace Implementation Council, citing
earlier UN resolutions (Huseinovi¢ 2025a). President Dodik’s legal
team announced that it would appeal to the European Court of Human
Rights, invoking the violation of the principle of legality (nullum crimen
sine lege), the prohibition of retroactive application of criminal law, and
irregularities in the procedure of adopting amendments to the Criminal
Code. They also challenged the legal standard for a law’s entry into
force, since Schmidt’s amendments were not published in the “Official

EUFOR (European Union Force) Althea represents a military mission of the
European Union in Bosnia and Herzegovina, established in 2004 by taking over
the mandate from NATO’s SFOR mission. It operates on the basis of UN Security
Council Resolution 1575 (UNSC, S/RES/1575), with the task of ensuring the
implementation of the Dayton Peace Agreement, maintaining a safe and secure
environment, and supporting defense and security sector reforms in BiH.
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Gazette of BiH” (Risti¢ 2025). At the political level, Dodik expressed
readiness for dialogue on constitutional issues (A. O. 2025), while
Bosniak political parties rejected such proposals, citing the ruling of
the BiH Court and emphasizing that the ban on political activity imposed
on the President of Republika Srpska was a measure to safeguard the
constitutional order. This dynamic further escalated the crisis, bringing
BiH institutions to a critical point.

The lack of internal legitimacy and political dialogue, combined
with international interventionism and the use of institutions (the
Constitutional Court of BiH, the Court of BiH) as instruments
for altering the political balance established by the Dayton Peace
Agreement, constitute the fundamental source of instability in BiH. The
combination of these two factors results in a permanent state of political
and institutional uncertainty, in which the functionality of the system
remains seriously jeopardized.

SECURITY IMPLICATIONS

The dysfunctionality of the political system in BiH has crucial
implications for the sector of political security, which is also the
primary focus of this analysis. As already emphasized in the discussion
on security sectors, the referent object in the political sector is the
organizational stability of order within the political community (Buzan,
Weaver, and de Wilde 1998, 141), that is, the stability of the state itself.
In addition, depending on the context, the referent object may also be
a grave violation of the fundamental principles of international law —
such as sovereign equality, territorial integrity, and human rights (Ejdus
2024, 155). In the case of BiH, the constitutional crisis has multiple and
complex implications. Due to big ideological differences and diverging
interpretations of the very nature of the crisis, political actors perceive
the same processes through the lens of their narrow interests, which
further complicates political dialogue. Nevertheless, regardless of these
divisions, it is evident that the constitutional crisis directly undermines
the organizational stability of the state. The legitimacy crisis and the
interventionism of the High Representative, rather than stabilizing the
order, further strengthen centrifugal forces and fuel secessionist rhetoric
(Savanovic i dr. 2020). It should be emphasized that interventionism,
although often justified by the need to strengthen functional institutions
(state-building), in practice undermines the basic political consensus
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established by the Dayton Peace Agreement. Consequently, instead of
stabilization, such interventions produce precisely the opposite effect
— organizational instability of the state, which is at the same time one
of the most visible aspects of the current constitutional crisis. Given
that international interventionism is not supported by consensus among
key political actors, BiH remains a state of limited sovereignty and is
marked by continuing political weaknesses. Secessionist tendencies of
the leadership of Republika Srpska, which may also be understood as a
reaction to such interventionism, from the perspective of the international
community and Bosniak political actors, directly endanger the territorial
integrity of the country.

The strength of a state, it should be recalled, can be both internal
and external (Ejdus 2024, 156). However, the level of vulnerability
does not depend solely on the intensity of threats but also on the state’s
capacity to resist them. Rotberg distinguishes between strong, weak,
failing, and failed states (Rotberg 2004). BiH, due to deep ethnic
divisions and the lack of political consensus, realistically falls into the
category of weak states (Suboti¢ 2020, 98). According to the Fragile
States Index of the Fund for Peace, BiH is classified as a weak state
with an elevated warning (ranked 77th) (Fund for Peace 2024), which
corresponds with the broader argument of this paper.

Threats to the state can be internal or external. If internal
threats are absent, the state possesses positive sovereignty, while the
absence of external threats implies negative sovereignty. Only in the
absence of both internal and external threats does a state enjoy full
empirical sovereignty (Ejdus 2024, 159). BiH, however, faces both
internal and external threats. Internal threats arise from an ethnically
divided society and most often manifest through deliberate political
pressures and threats from one side to another. External pressures, on
the other hand, stem from international interventionism and carry an
ideological character — primarily through the projection of a vision
of a unitary civic state that disregards ethnic differences among the
peoples of BiH. One example, while not directly tied to the discourse
on threats, illustrates the ideological approach to interpreting the crisis
in BiH. On April 9, 2025, Kaja Kallas, the EU High Representative
for Foreign Affairs and Security Policy, visited BiH. During her visit
to the EUFOR base in Sarajevo, she stated, “The leaders of Republika
Srpska are undermining the constitution and the legal order, threatening
the fundamental freedoms of all citizens” (Huseinovi¢ 2025b). Kallas
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delivered a sharp judgment without addressing the underlying causes of
the crisis. Ideology represents the worldview of an interest group seeking
to present its particular interests as universal (Susnji¢ 1993). Kallas
argued that the constitutional crisis threatens all citizens of BiH. Such
an interpretation does not reflect the factual situation, given that the vast
majority of the Serb population in BiH does not share her assessment. It
is precisely this dual vulnerability — internal and external — that renders
the political security of BiH particularly fragile and complex to analyze.

The question arises as to whether the current situation has the
characteristics of a crisis in the security context. To answer this, we
must first provide a definition of crisis. Different definitions exist in the
literature, but for the purposes of this paper, we will adopt the working
definition of Boin et al. (Boin et al. 2010). Their definition includes
the subjective dimension of crisis — how a given threat is perceived as
a crisis. A situation is defined as a crisis when policymakers perceive
“a serious threat to the basic structure or fundamental values and
norms of a system, which under time pressure and highly uncertain
circumstances requires vital decisions” (Boin et al. 2010, 12). Thus, a
crisis comprises threat, time pressure, and uncertainty. All three elements
must be cumulatively fulfilled in order to speak of a crisis. A threat is the
explicit intention to damage or destroy a valued good. For its realization,
however, in addition to intent, there must also exist the capacity of the
threatening side to carry it out (Vellani 2006).

We shall now analyze how policymakers perceive the current
situation in the context of crisis. Specifically, we will examine the
positions of some policymakers from Republika Srpska, the Federation
of Bosnia and Herzegovina, as well as representatives of EUFOR, which
is the key international security actor in BiH. On May 15, 2025, at the
Fourteenth Regular Session of the National Assembly of Republika
Srpska, the President of Republika Srpska, Milorad Dodik, stated
that the current crisis is primarily legal, and not security-related. On
that occasion, President Dodik declared, ““You could hear the Bosniak
member of the Presidency talking about armed formations and conflicts.
This National Assembly rejects any assessment that this is a security
crisis” (Petrusi¢ 2025). Namely, on January 28, 2025, the Office of
the BiH Presidency Member Denis Becirovi¢ issued a press release
stating that the renowned French daily Libération had published his op-
ed, in which he pointed to the serious endangerment of peace and the
General Framework Agreement for Peace in BiH. The article contained
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severe accusations against the leadership of Republika Srpska, asserting
that the threat of armed conflict in BiH and the Western Balkans is
real. As Becirovi¢ noted in the text, “The authorities of the Republika
Srpska entity are taking dangerous steps and openly undermining the
independence, sovereignty, and territorial integrity of the state of Bosnia
and Herzegovina” (PredsjedniStvo Bosne i Hercegovine 2025). As for
EUFOR and the NATO Headquarters in Sarajevo, on the eve of the
pronouncement of the first-instance verdict against the President of
Republika Srpska, Milorad Dodik, by the Court of BiH on February 26,
2025, they announced that they would not allow destabilization of BiH
and that they were prepared to respond if necessary (Huseinovi¢ 2025a).

CRISIS: AN ANALYTICAL FRAMEWORK

Let us return to Boin et al.’s definition of crisis, which rests
on the perception of policymakers and the way in which they sense a
serious threat to the basic structures or fundamental values and norms
of the system (Boin ef al. 2010). The perception of a threat, under
time pressure and in highly uncertain circumstances, necessitates the
making of vital decisions. This definition offers a useful analytical
framework for examining events and processes in the context of crisis.
The framework consists of three elements: threats, time pressure, and
uncertain circumstances —the focus of the analysis that follows. As
previously noted, a threat can be understood as a declared intention
to damage or destroy a particular good. To be realized, however,
intention alone is insufficient; there must also be the capacity of the
actor to carry out such an intention. In other words, it is not enough to
desire; it is necessary to possess resources, means, and expertise. In this
analysis, threats are considered in the context of the perceived jeopardy
to fundamental structures, values, and norms. However, before that, it
is necessary to examine what different actors in BiH identify as these
fundamental structures, values, and norms — Serbs, Bosniaks, and the
international community, which is an important factor in the crisis. In
the context of BiH, the term “international community” is often used
as a euphemism for a limited circle of Western states and international
organizations engaged in political processes in the Western Balkans
(golaja 2010, 107-108). The term, however, does not reflect a universal
international consensus, but rather the positions and interests of Western
actors, primarily the United States and the EU (Solaja 2010, 107—108).
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From their perspective, the fundamental structure is the Euro-Atlantic
community, and the values are peace and stability in BiH, alongside
the country’s progress toward Euro-Atlantic integration (Krsti¢ 2022).
For Serbs, the fundamental structure is the Republika Srpska. Their
core values and norms lie in preserving the constitutional and legal
status guaranteed by the Dayton Peace Agreement, which defines BiH
as a state union of two entities (and, since 1999, the Brcko District)
while safeguarding constitutional competences as set forth in Annex
IV (Suboti¢ 2021). For Bosniaks, the fundamental structure is BiH
itself, while values and norms are reflected in the vision of a unitary
state of BiH without entities. In public discourse, Bosniak political
representatives often link this to the model of a civic state based on the
principle of “one person — one vote,” whereby the majority nation would
have a dominant role (Mrduljas 2014; Mrduljas 2019).

Threats may arise from within the political community or from
external sources. Let us first consider the external element. The EUFOR
mission in BiH is often perceived as a potential actor of interventionism.
However, the EU Special Representative in BiH, Luigi Soreca,
emphasizes that it is a military mission with a strictly defined mandate
in accordance with UN Security Council Resolution 1575 (UNSC, S/
RES/1575). Its aim is the preservation of peace and stability, not law
enforcement or intervention in domestic political processes (Sajinovi¢
2025). Thus, while EUFOR possesses capacity, it lacks both the
intention and the legal basis for such an action. Regarding neighboring
states, under current circumstances, the political environment and the
international positioning of regional countries exclude the possibility
of a threat to BiH’s territorial integrity and sovereignty. The dominant
threats in BiH come from within, primarily from the societal security
sector.?

Identity politics and ethnic tensions inevitably spill over into
the political sphere, i.e., into the sector of political security. Vertical
competition* among the three dominant ethnic groups (Bosniaks, Serbs,

The societal security sector is one of the five sectors of security according to the
Copenhagen School of security studies. The referent object of security in this sector
is collective identity (Buzan, Waver, and de Wilde 1998, 119-140).

Vertical competition refers to the conflict between different levels of collective
identity — whether emphasis is placed on broader integration projects such as the
EU, or on narrower secessionist/regional projects such as Catalonia or Quebec. The
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and Croats) is continuous and supported by both intent and capacity. Over
the long term, this competition generates instability due to conflicting
identity-based politics and the absence of consensus on key issues of
political organization (centralization vs. autonomy), as well as in other
spheres of social life (Lali¢ 2021, 40-51). The rhetoric of constitutional
crisis further heightens the intensity of vertical competition, especially
between Serbian and Bosniak political actors. Potential secession
of Republika Srpska represents one of the most serious scenarios in
political discourse. Referenda on competences and threats of secession
are frequently invoked in public statements by the political leadership
of Republika Srpska. In this discourse, intent is framed as a “defensive”
measure and generally has a rhetorical function. As for the capacity for
secession, neither the international environment nor internal political
consensus within Republika Srpska supports such a move. For Serbian
political actors, the primary threat lies in the continued erosion of
Republika Srpska’s constitutional competences through the decisions
of the Constitutional Court of BiH. The intent for this is demonstrated
by a series of court rulings, including judgments on state property
(Office of the High Representative [OHR] 2023b).> Capacity exists
insofar as Serbian representatives in the Constitutional Court of BiH are
continuously outvoted by judges from the other two constituent peoples
and by international judges. In the political discourse of Republika
Srpska, such decisions are interpreted as a form of structural violence
(Galtung 1969), backed by international actors (Blagojevi¢ 2021).
According to this narrative, such practices deepen political polarization
and further exacerbate the constitutional crisis in BiH.

essence lies in the question of which of the concentric circles of identity should be
given primary significance (Buzan, Weaver, and de Wilde 1998, 121).

> The Constitutional Court of Bosnia and Herzegovina has, on several occasions,
issued decisions annulling legal acts of the Republic of Srpska related to state
property. The following cases are involved: U-1/11 — Law on the Status of State
Property Located on the Territory of the RS and Subject to Disposal Ban (13
July 2012); U-8/19 — Law on Agricultural Land of the RS (6 February 2020);
U-9/19 — Law on Inland Navigation of the RS (6 February 2020); U-16/20 (1-3)
— dispute concerning RS concession decisions (Partial Decision, 16 July 2021; Non-
implementation Decisions, 3 December 2021 and 19 January 2023); U-4/21 (1-2)
— Law on Forests of the RS (23 September 2021; Non-implementation Decision, 6
July 2022); and U-10/22 — Law on Immovable Property Used for the Functioning
of Public Authorities of the RS (22 September 2022) (OHR 2023b).
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Let us now turn to time pressure as an element of crisis. In
crises caused by threats, decisions must be made under time pressure.
BiH has been in political crisis since the disintegration of the former
socialist Yugoslavia — first in its extreme form during the War in BiH
(1992-1995), and later in the post-Dayton period (Chandler 2000;
Bose 2002). Political disagreements and vertical competition among
the peoples of BiH represent long-term processes with deep historical
roots, making them a specific example of what Braudel calls longue
durée processes (Braudel 1958). The current crisis is only one episode
in a long continuity of instability; therefore, when these facts are taken
into account, in the case of BiH, time pressure as an element of crisis
is not strongly expressed. Let us recall: for a situation to be defined as
a crisis, all three conditions must be met — existence of a threat, time
pressure, and uncertain circumstances.

Uncertain circumstances as an element of crisis are not clearly
expressed in the case of BiH. In classical crisis situations, they entail
unpredictability, lack of information, and the inability to forecast future
developments. In BiH, the situation is different: here, the crisis has
become a continuous state, which creates a paradox. Precisely due
to prolonged political instability, patterns of behavior have become
predictable, and uncertainty has transformed into a recognizable and
expected pattern. Literature on ontological security emphasizes that
individuals and communities seek stability and continuity in social
relations (Giddens 1991; Mitzen 2006; Steele 2008; Croft 2012; Subotié
2016; Ejdus 2020). The paradox in BiH is that chronic crisis itself
generates a sense of predictability, thereby providing actors with a certain
degree of ontological security. In other words, uncertainty has become
normalized and, in its predictability, it no longer functions as a typical
determinant of crisis conditions. Thus, although BiH undoubtedly faces
threats to political and social stability, the elements of time pressure
and uncertainty do not fully meet the criteria of crisis, since “crisis in
BiH” has become a chronic and predictable pattern. This paradoxical
predictability of long-term instability provides actors with a measure of
ontological security, consistent with Giddens’ conception of ontological
security as stability of routines (Giddens 1991) and Mitzen’s thesis that
even conflict can serve as a source of ontological security (Mitzen 2006).
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BIH BETWEEN INTERVENTIONISM, INTERNAL
STABILITY, AND SECURITY

The argument that international interventionism in BiH —
especially in the sphere of legislative activity and law enforcement
— acts as a mechanism for altering the political balance established
by the Dayton Peace Agreement and serves as a source of social
instability with significant security implications is supported by
empirical evidence. The interpretation of these facts naturally depends
on the ideological position of the observer. Regardless of interests and
political convictions, international interventionism in BiH undeniably
has security implications. Although the crisis has not yet reached the
level of an open security threat, its consequences are already visible. The
constitutional crisis, in addition to existing ones, fosters further ethnic
polarization, deepening ethnic divides and ethnic homogenization — all
of which run counter to the concept of a civic BiH, which is the central
idea of the proponents of failed state-building policies and international
interventionism (American Institutes for Research 2023, 43-44). This
is confirmed by David Chandler’s widely cited study Bosnia: Faking
Democracy after Dayton (Chandler 2000). Chandler offers extensive
evidence that the process of state-building has not contributed to the
development of democracy in BiH, concluding that political autonomy
and accountability are now more distant than at the outbreak of the
war. The book was published 25 years ago, and the processes Chandler
described have only intensified since then. The United Nations Security
Council is the sole body authorized to implement the Dayton Peace
Agreement with respect to the High Representative’s mandate and the
entrusted civilian aspects. Decisions on such matters, in accordance
with international law, should therefore be made within the UN Security
Council, given that the Dayton Agreement is an international treaty. This
would prevent unilateral interpretations by the OHR, whose legitimacy
and legality are increasingly contested.

Political actors in BiH face a choice between strengthening the
constitutional order based on internal agreement and continuing with
the practice of international interventionism. Based on the arguments
presented, it is concluded that neither secession nor the model of neo-
colonial state-building (Chandler 2006, 123—142), which rests on
mechanisms of pressure and institutional imposition, offers sustainable
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solutions. Both paths produce instability. A return to the constitutional
principles established by the Dayton Peace Agreement provides a
potential framework for overcoming the political crisis.

CONCLUSION

Based on the arguments presented, it is concluded that the
constitutional crisis in BiH is primarily the result of the erosion of the
political agreement upon which Annex IV of the Dayton Peace Agreement
rests. When the provisions of legal acts are broadly interpreted, and state
institutions are (mis)used as instruments of power to alter the political
balance, the law ceases to serve as a source of stability and becomes a
generator of insecurity.

International interventionism and the liberal state-building
agenda proved necessary in the immediate post-conflict period, but
their prolonged and unilateral implementation, without the consent
of domestic actors, has led to deepened ethnic polarization and
weakened institutional functionality. The research demonstrates that
the sustainability of BiH’s political system cannot be achieved through
secessionist threats or the continuation of a neo-colonial approach to
international interventionism. The alternative lies in returning to the
original principles of the Dayton Peace Agreement and in strengthening
internal political ownership, grounded in dialogue and the recognition of
the legitimate interests of all constituent peoples. An inverse reading of
the analytical framework of crisis suggests that crisis prevention requires
precisely a balance of interests and consensus on fundamental structures,
values, and norms. Only once such a consensus is established do threats
to political and societal stability lose the potential to escalate into a
crisis. This opens space for long-term legitimacy, security, and political
development of BiH as a multiethnic community. The BiH case study
also offers broader lessons: it confirms that a sustainable constitutional
order in post-conflict societies does not emerge from external imposition
but from political dialogue and the legitimacy of domestic processes.
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Beau6op Jlaaunh®

Dakynmem 6e30jeOHOCHUX HAYKA,
Yuueepzumem y barvoj Jlyyu

BE3BEJJHOCHE UMIIVIMKAIIUJE YCTABHE
KPU3E Y BOCHHU U XEPIIEI'OBUHMU:
N3MEDBY JEJTOHCKOI' YCTABHOI' OKBHUPA
N MEBYHAPOJHOI' THTEPBEHIIMOHU3MA

Pe3ume

VYcraBaa kpu3a y bocan n Xeprerosuan (buX) mpencraBiba ClI0KEH
ClIy4aj TIpaBHE W MOJIUTUYKE AecTaOuin3alnrje y MOCTKOH(IUKTHOM
KOHTEKCTY. Y paay ce aHaiu3upajy O0e30eJHOCHE HUMILTMKALHje
yCTaBHE KpU3€ KPO3 MPHU3MY YHYTPALIBUX MOJUTHYKHX CYyKOOJbaBamba
u MelyHapoJHOT MHTEpBEHIIMOHN3Ma. Pa3marpajy ce 1Ba JOMHHAHTHA
TEOpHUjCKa TMPHCTYyIMA: JIETATUCTHYKH, KOJjU Yy3pOKE KpHU3e BHJU
y HENOWITOBalkY ycTaBa, M IOJUTHYKO-CTPYKTYpaIHH, KOjU
Harjamasa TUC(YHKIIMOHAIHOCT CHCTeMa W ylory MelyHapomHor
MHTEPBEHLIMOHM3MA. Y paay ce 3acTylla OBaj APYTH IPHUCTYIL,
TBpachu ga MehyHapomHW akTepH, MOCEOHO BHUCOKHU IMPEICTABHUK
(OXP), ¥po3 3aKOHO/JAaBHE WHTEPBEHIM]jC MCHajy IOJIUTHYKH
OamaHc ycmocTaBJbeH JI€jJTOHCKHMM MHPOBHHM CITOPa3yMOM, YHUME
TeHEPHIITy HOBE M3BOpE MOJIUTHYKE U 0e30eTHOCHE HeCTaOWITHOCTH.
AHanm3a mokasyje /a je ToauTHIKu cucteM buX obenexeH m1y00KuM
SeTHUYKHM I0JleJlaMa M CYNPOTCTABJbEHHM BH3HjaMa JIP)KaBHOT
ypehema: neHTpanu3anmje Hacynpor jAereHTpanusanuje. OacycTBo
KOHceH3yca n3Mel)y KOHCTUTYTUBHHX HapoJia OJATHO je Mpoay0IbeHO
Mel)yHapoIHUM WHTEPBEHIMOHMU3MOM, KOjU dYecTo Jenyje 0e3
YHYTpallikhe JIeTUTUMHOCTH. Kao pesynrar, MHCTHTyHHje MOCTajy
Mambe (DYHKIMOHAIHE, a MOJUTUYKH CyKOOM WHTEH3WBHUjH, IITO CE
MaHudecTyje Kpo3 OJoKazae, OcropaBame O4yKa Y CTaBHOT Cyla U
paauKanu3anujy TOJUTHYKE peTopuke. Y 0e30€IHOCHOM CMHCITY,
KpH3a IIPBEHCTBEHO Moraha MoJIUTHYKH CEKTOp 6e30eTHOCTH, OJJHOCHO
OpTaHU3aIMoHy CTaOWITHOCT JipkaBe. Mako mocToje u3paxkeHe MpeTmhe
(HTIp. CeIeCHOHNCTHYKA PEeTOpHKAa W WHCTHUTYLIHOHAIHH CyKoON),

" HNmejn: velibor.lalic@fbn.unibl.org; ORCID: 0000-0001-8633-0470
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3aKJbyUyje Ce Jla CHUTyallHja oIl YBEK HE HCIYHaBa CBE KPUTCPHjyMe
KiTacnyHe 0e30eTHOCHE KpH3e, jep HeA0CTajy eIEMEHTH BPEMEHCKOT
MIPUTUCKA U BUCOKE HEM3BECHOCTH. YMecTo Tora, buX kapaxrepuie
,»XPOHUYHA KpH3a”~ — CTambe AyroTpajHe HeCTAOMITHOCTHU KOj€ je TTOCTao
MpeIBUJBMBO W Ha onpeheHn HaumH HOpManu3oBaHo. [loceOHO
ce HarjialiaBa Jia NpEeTHE JoJia3e M W3HyTpa (STHHYKE TEH3Hje U
MTOJINTUYKO HAaJIMETare) U criojba (Mel)yHapoIHN MHTEPBEHIIMOHU3aM
ca UACOJIOIIKOM areHaoM). TakBa IBOCTpyKa yIrpOXKEHOCT AOAATHO
ci1abu CyBEpeHUTET ApKaBe M MOJACTHYE MOJUTHUKE noxene. buX ce
y TOM KOHTEKCTY Kiacu(uKyje Kao ciada ap:kaBa ca OrpaHUYCHUM
KarmauTeTOM Jia OJrOBOPY Ha YHYTpallkhe M CIOoJbHE H3a30Be. Y
3aBPIIHOM JIeJTy PaJia 3aKJby4yje ce 1a HH CeIleCHOHN3aM, HUTH HaCTaBaK
WHTEH3UBHOT MeljyHapOoJHOT WHTEPBEHIIMOHW3MA HE TPECTaBIbajy
oIpxuBa pemiewa. Kao moryhn usznas us kpuse npeaiake ce noBpaTaxk
M3BOPHUM NPUHLMINMA [lejTOHCKOT CIIopa3yMa U jadambe ,,yHy TpaLlber
MOJIMTUYKOT BIIACHUIITBA” KPO3 IMjaslor M KOHCEH3yC ToMahux akTepa.
Kipyuna noyka pazga jecte na JyropoyHa cTaOMIHOCT M 0e30eTHOCT
y MOCTKOH(MJIMKTHUM APYIITBUMA HE MOTY OWTH HaMeTaHe CIOoJba,
Beh Mopajy mpoucTehn U3 JETUTUMHOT W WHKIY3WBHOT TTOJTUTHIKOT
mpoieca.

KibyuHe peun: ycraBHa kpu3a, KaHiienapuja BUCOKOT TPECTaBHUKA,
usrpaama ApxXaB€, HWHTCPBCHIMOHH3AM, bocna n
XepiieropuHa
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Abstract

The author analyses the key ethical challenges of implementing the
concept of total defense in the Republic of Serbia, starting from the
assumption that normatively unresolved dilemmas may undermine its
functional and moral sustainability. After conceptually defining total
defense as a model that entails the comprehensive participation of all
societal actors in the defense of the state, the author examines three
central ethical issues: the ethical nature and grounding of the duty to
participate in defense, the implications of fulfilling this duty during
armed conflict, and the question of responsibility for failing to fulfil
it. The duty of defense is interpreted as an imperative arising from the
very ontology of the state and collective freedom, rather than as a matter
of voluntariness. At the same time, attention is drawn to the challenges
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of its internalization within the context of a contemporary “rights-
based society.” Particular focus is given to the problem of crossing the
threshold of “direct participation in hostilities,” which may result in the
loss of civilian immunity and the blurring of the distinction between
legitimate and illegitimate targets, especially under the conditions of
modern warfare. Finally, the author analyses the issue of legal and
moral responsibility for the failure to fulfil this duty, warning of the
dangers of arbitrary and ideologically motivated post-war sanctions. The
conclusion is that the optimal implementation of the concept of total
defense requires precise normative regulation, clearly defined limits of
duty, and proportionate sanctions, in order for the concept to be not only
effective, but also morally legitimate and sustainable in the long term.

Keywords: total defence concept, duty, responsibility, moral, ethics,
war, collaboration, legitimacy of targets

INTRODUCTION

Strategic thinking in any context is necessarily burdened with
the attributes of long-term orientation, foresight, comprehensiveness,
multilayeredness, complexity, and holism. When it comes to strategic
thinking in the proverbially complex and all-encompassing domain
of national defense, all of these attributes further increase in scope,
intensity, and impact, thereby granting strategic thinking about national
defense a dimension of ultimate and unparalleled complexity. It is
therefore hardly surprising that the concept of total defense, as a product
of profound and responsible strategic thinking on the national defense
of the Republic of Serbia, has brought with it numerous significant
dilemmas, challenges, and obstacles to its optimal implementation at
the national level. The conceptualization of “totality” within the vital
undertaking of national defense inevitably entails a pronounced need
for more precise and higher-quality definitions of economic, legal,
industrial, organizational, social, cultural, educational, and virtually all
other mechanisms and instruments necessary for the optimal realization
of total defense. One of the particularly important spheres in which the
challenges of implementing the concept of total defense in the Republic
of Serbia must be carefully analysed is the ethical domain.
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By identifying and analysing the key ethical challenges
of implementing the concept of total defense in Serbia, a crucial
contribution is made to optimizing this process in the future, given that
the normatively unresolved — or even suboptimally and arbitrarily defined
— status of the phenomena addressed in this study poses a significant
threat not only to implementation, but also to the very utilitarian essence
of the concept of total defense. The fundamental ethical perspective is
reflected in questioning the sources, nature, and limits of the imperative
duty of all citizens and institutions in the Republic of Serbia to actively
participate in defense. From this duty, a number of highly theoretically
intriguing and practically vital implications of acting out of duty are
derived, primarily manifesting in the domain of the legitimacy and
illegitimacy of targets during the conduct of combat operations against
the Republic of Serbia. Finally, but by no means less importantly, careful
and detailed ethical considerations of responsibility for failing to fulfil
this duty, as well as the definition of its limits, complete the coherence
of the approach to this issue. Scholarly reflection on these three key
ethical dilemmas in the context of implementing the concept of total
defense provides a strong and necessary foundation for the normative
and legislative regulation of the duties and obligations of citizens of the
Republic of Serbia in potential future armed conflicts in which they may
be involved. Therefore, the ethical analysis of these dilemmas naturally
and logically precedes their optimal legal codification, aimed at the
effective implementation of the concept of total defense in the Republic
of Serbia — an objective that represents a vital interest of all citizens and
institutions of our country.

CONCEPT OF TOTAL DEFENSE

Despite its multi-year presence in the political and security
discourse of the Republic of Serbia, the concept of total defense still
appears insufficiently clarified and delineated in relation to other similar
notions. Given the complexity and high degree of integrative capacity of
this concept, the existence of conceptual ambiguity is expected and not
at all surprising. Nevertheless, it is necessary to at least minimally define
its meaning in order to build a logically grounded argument regarding
the ethical dilemmas that inevitably arise from its implementation in
practice. The essence of the concept of total defense stems from the
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clear conviction that the defense of the Republic of Serbia, as well as of
other countries that have adopted some form of total or comprehensive
defense, is possible only through the engagement of the entire society
and all of its segments. Specifically, in the case of the Republic of Serbia,
“the commitment to the implementation of the concept of total defense
derives from the international position of the Republic of Serbia, security
challenges and threats relevant to defense, human and material potential,
defense capabilities and capacities, historical legacy, experiences from
liberation and defensive wars, and the decision on military neutrality”
(Stojkovi¢ and Radovi¢ 2024, 3).

The Defence Strategy of the Republic of Serbia (Ministarstvo
odbrane Republike Srbije [MORS] 2020, 41) stipulates that the
strategic concept of defense “is based on the model of total defense,
as a comprehensive response of the defense system to challenges,
risks, and threats to security relevant for the defense of the Republic of
Serbia,” which is planned, organized, and implemented in peacetime,
states of emergency, and war, relying on its own forces and resources.
According to the official Summary of the Total Defense Concept
(Stojkovi¢ and Radovi¢ 2024), publicly available on the website of the
Ministry of Defence of the Republic of Serbia, total defense consists
of two components — military and civil defense — and is based on
fourteen principles: comprehensiveness, unity, prevention, timeliness,
sustainability, continuity, entirety, multidimensionality, dynamism,
resilience, adaptability, mass participation, cooperation, and the
determination of main effort. With regard to the actors of defense, the
military dimension is implemented through the engagement of the
Serbian Armed Forces and other armed forces necessarily placed under
its command, while the civilian dimension is carried out by other, non-
military entities, i.e., civilian defense forces. In its essence, therefore, the
concept of total defense is grounded in the premise of comprehensive
participation of all citizens and institutions of the Republic of Serbia in
the defense of the country, thereby creating a highly specific situation in
which the objects of defense simultaneously become its subjects.

Although the concept of total defense, as a “system” or “model,”
has appeared in strategic discourse since 2009 and the first Defence
Strategy of the Republic of Serbia (Milkovski i Bozi¢ 2023, 14), its
underlying essence is neither new in the states where Serbs have lived,
nor is it endemic to this region. On the contrary, the well-known concept
of “general people’s defense and social self-protection” (ONO and DSZ)
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represents nothing other than the “operationalization of the idea of total
defense” (Milkovski i Bozi¢ 2023, 10) in the Socialist Federal Republic
of Yugoslavia in the period following the Second World War. Moreover,
several authors identify the realities and experiences of the Second World
War precisely as the point of departure for the conceptualization of total
defense in a number of European countries — Switzerland, Finland,
Sweden, Austria, Yugoslavia, etc. (Pukic¢ i Vuleti¢ 2023, 624; Milkovski
i Bozi¢ 2023, 9; Berzina 2020, 1; Salminen 2011, 1; Bohlin 2025, 2;
Ljungkvist 2024, 542). Likewise, the idea of total defense continues to
be operationalized today through various conceptualizations in several
European countries, such as Finland, Sweden, and Switzerland, as well
as in non-European countries such as Singapore and Israel. However,
taking into account the specificities of each of these countries, as well as
of each historical era in which total defense is planned and implemented,
this research will focus exclusively on the particular context in which
this concept is being optimized in the Republic of Serbia from 2026
onward — more precisely, on the ethical challenges of its optimal
implementation.

ETHICAL CHALLENGES OF IMPLEMENTATION
OF THE CONCEPT OF TOTAL DEFENCE

The implementation of the described concept, which entails the
mobilization of all social forces and actors for the purposes of deterrence
and defense in the event of aggression, necessarily brings with it
certain challenges that lie within the realm of ethical reflection. Serious
consideration and thorough analysis of these challenges, as well as the
formulation of precise normative-ethical conclusions derived from such
analysis, are necessary for several reasons. Primarily, this is required in
order to regulate the field of defense within a legal-normative framework,
ensuring a clear and accurate definition of obligations, as well as
equally precise and non-arbitrary sanctions for violations of norms that
mandate the participation of all citizens and institutions in the defense
of the country. Secondly, though no less importantly, it is necessary to
anticipate and adequately assess the serious implications of universal
civic participation in national defense. Finally, it is essential to draw as
clearly as possible the lines of distinction between what constitutes the
expected minimum level of participation in defense and what represents
an unreasonable normative expectation. In order to fulfil this task, it is
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necessary to briefly analyse three fundamental ethical challenges related
to the implementation of the concept of total defense in the Republic of
Serbia: the nature and grounding of the duty of all citizens to participate
in defense; the concrete normative implications of fulfilling this duty
during armed conflict; and the question of responsibility for failing to
fulfil this duty.

NATURE AND FOUNDATION OF THE DUTY
TO DEFEND ONE’S COUNTRY

The concept of total defense rests on the premise of the
participation of all aforementioned actors in deterrence and the defense
of the country. When considering this premise, the problem may be
formulated in two seemingly similar, yet ethically fundamentally distinct
ways: the problem of the will to participate in defense, and the problem
of the duty to participate in defense. Without in any way diminishing
the cardinal importance of citizens’ willingness to contribute to defense,
the notion of duty is nevertheless incomparably more appropriate in
the context of examining the moral dimension of national defense. Put
simply, the defense of the country cannot and must not be viewed through
the prism of mere willingness on the part of citizens — although this
dimension should certainly be systematically and thoroughly cultivated
— but rather exclusively through the postulation and proper justification
of their duty to defend what is theirs. What, then, is the nature of such a
duty, and where is its foundation to be found?

It seems that the timeless insight of one of the greatest minds of
the twentieth century, Antonio Gramsci, provides an ideal starting point
for considering the duty of national defense in our own century: “one
of the most widespread prejudices consists in the belief that everything
that exists is ‘natural’ in its existence.”! As this great Italian Marxist
philosopher observed more than a century ago, the idea that everything in
existence is simply a given — something “natural” — has been embedded
in our civilization for generations. Unfortunately, this understanding
extends as well to everything that exists owing to the freedom and

' This, today still highly relevant, idea appears in Gramsci “Prison Notebooks”

written at the beginning of the previous century. It is cited by Diego Fusaro in his
critique of one-mindedness (Fuzaro 2020, 115).
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independence of a state and its people — that is, to the sustainable and
acceptable peace within which everyday life unfolds. Such a perception
of these conditions as merely “natural” implies that there is no duty to
build, defend, maintain, or continuously sustain that peace. However, as
scholars who reflect on the ontology of war and peace have thoroughly
elaborated (Stanar 2021), the existence of a people’s freedom, as well as
the peace within which that freedom is stably and predictably articulated
through the organization of collective life under its own laws, is by no
means a “natural” given, nor a fact that exists independently of the active
participation of certain segments of society in its continual constitution.

Everything that makes life free and dignified for a people depends
on the existence of a peace within which such a life can be articulated;
such peace must be continuously built and “produced” on a daily basis,
relying on means of deterrence, and ultimately on war when peace is
practically disrupted. From this it follows that every member of society
who benefits daily from the existence of conditions that enable a
“normal” life — and all the advantages that come with living in a state
governed by freely adopted laws, allowing life in accordance with
collective identity, collective freedom, and the ability to plan for the
future grounded in such freedom, predictability, and stability — also has
a duty to defend such a state of affairs. For this reason, the military, as
the bearer of defense, represents “the locus in which collective freedom
is concentrated, that freedom from which the state emerges as a lasting
and ordered expression of collective life,” and defense is essentially the
concern and duty of all those who are “interested in the continuation
of a life defined by valid law” (Babi¢ 2021, 6), since such a life is not
a “natural” given but a constructed (and defended) system of freedom
and sovereignty in self-determination. This is, in fact, as Babi¢ further
observes, also the very foundation for the application and enforcement
of law, because a state “that is not prepared to defend itself and its laws
has no right to apply and enforce those laws” (Babi¢ 2021, 7), that
is, to regulate collective life in accordance with the will of those who
constitute the collective. Moreover, as Spencer Terry rightly concludes,
“the refusal of citizens to defend their state may potentially culminate
in the disappearance of the state” (Spencer Terry 2024, 31); to this, it
should be added, not only in the disappearance of the state, but also in the
loss of the very right to its existence. From this, it clearly follows that the
defense of collective life, which is, in essence, the defense of collective
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identity,” is not and must not be a matter of will or voluntariness, but
exclusively a matter of general duty, a notion that is strongly reflected
in the very essence of the concept of total defense.

Nevertheless, it should be noted that it would be naive to ignore
the context of the contemporary postmodern moment of our civilization,
which renders the understanding and internalization of this, as well as
all other duties, highly challenging and complex within the general
population. The spirit of the mature postmodern age, in which our
generation resides, is burdened with those inherent characteristics of this
articulation of social reality that complicate and directly hinder a proper
understanding of duty. It is entirely expected that any form of individual
duty toward the state, the nation, a group, or any collective entity that
transcends the quasi-divinized status of the individual in postmodernity
will be called into question in an era where the values of individualism,
hedonism, egoism, epistemological pluralism, axiological relativism,
and the unrestrained denial of even the possibility that anything could
be more important than the individual — or more enduring than the span
of one’s life — constitute the dominant social values shaping individual
consciousness. As Star¢evi¢ and Stanar explain in their work on the
challenges faced by the military in the era of “rights-claimers,” the very
understanding of duty has undergone a radical transformation (Starcevic¢
i Stanar 2022). The formation of civil society and the departure from
the legacies of feudalism were, to a certain extent, grounded in a
reconceptualization of the relationship between the individual and
society, structured in civil societies through a balance of duties and
rights. This represented “a kind of political transformation, a transition
from subjecthood to a new, active concept of political consciousness and
social action” (Star¢evi¢ i Stanar 2022, 156), in which citizens fulfill
their duties while the state guarantees their rights. The Italian sociologist

The general function of collective defense, in its essence, is as a rule always the
defense of collective identity rather than territory or even “bare” life itself. Drawing
on Agamben’s idea of the categorical differentiation of the meaning of life as bios
and as zoé (Agamben 2018), Stanar identifies the superiority of “participation
in the life of the identity-based collective,” through which what is understood
as a “good life and a life worth living” is realized — and which constitutes the
differentia specifica that distinguishes humans from animals — over mere biological
functioning, that is, “bare” life (Stanar 2023, 131-133). It is therefore not surprising
that the duty to defend collective identity emerges as a duty that entails the necessity
of defense even at the cost of risking “bare” life.
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Giovanni Sartori identifies this rights—duties formula — namely, the logic
whereby rights inherently entail obligations — as the logical foundation
of the relationship between citizens and the state, that is, between the
individual and society (Sartori 2001, 311-312). Over time, this logic
evolved into a balance between rights and duties, only to be ultimately
dismantled in the postmodern era through the transformation of society
into a profoundly unbalanced and unsustainable “rights-claiming
society,” in which every duty and obligation is neglected, while all rights
are vigorously asserted as an a priori given (Sartori 2001, 311-312).

The unsustainability and imbalance of this model of neglecting
duty are “most evident when it comes to the defense of freedom,” since a
“rights-claiming society undermines the capacity for defense” (Starcevic¢
i Stanar 2022, 160). For this reason, the question of the duty to defend
the country, within the context of the concept of total defense, must
be viewed through the prism of the current postmodern social moment
of our civilization. Accordingly, it is necessary to reflect on potential
measures and approaches for overcoming the problem of achieving an
optimal understanding and internalization of the nature and grounding of
this duty within the broader population. If one seeks to remain in touch
with reality, it must not be overlooked that the element of the duty of
defense stands in “stark contrast to the inherent voluntariness commonly
associated with the logic of responsibility in neoliberal governance”
(Spencer Terry 2024, 32). For the purpose of optimal implementation of
this concept, it appears inevitable to think and act toward strengthening
awareness of this duty and fostering its internalization, which would lead
to a form of internal discipline and a certain degree of voluntariness in
fulfilling it, through channels such as mass communication, education,
and similar means.

IMPLICATION OF DUTY TO DEFEND ONE’S
COUNTRY IN ARMED CONFLICT

The fact that the duty to participate in the defense of the country
is grounded in the very nature of the state as an articulation of collective
life does not, unfortunately, mean that fulfilling this duty within the
framework of the concept of total defense does not entail certain
problematic and highly challenging implications, particularly in the
context of the conduct of armed operations. From a specific ethical
perspective, more precisely, from the perspective of the ethics of war
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as a field of applied ethics and a central component of military ethics —
the key implication that must be thoroughly examined and practically
addressed is the one that allows for the possibility that civilian
participation in national defense during armed conflict may cross the
threshold known in the ethics of war and international humanitarian
law as “direct participation in hostilities.” This threshold represents the
line of demarcation between legitimate and illegitimate targets in war.
Despite the frequent — and often cynically insidious — invocation
of the maxim inter arma silent leges in attempts to justify crimes in
war, scholars who have devoted their lives to studying this destructive
phenomenon largely agree that “normative views about what is
permissible in war appear in almost every culture and in every era”
(Rengger 2008, 33). The ethics of war and international law, as well as
the religious norms of all major religions, draw a relatively precise line
between what is permissible and what is absolutely prohibited in war,
delineating a boundary that must not be crossed even in the context of
mass violence.®> The key and most significant principle by which this
boundary is drawn is the principle of discrimination or distinction,* which
differentiates between legitimate and illegitimate targets in war.> From
a highly simplified, prima facie perspective, these categories tend to
align with the dichotomies soldier/civilian or combatant/non-combatant.
However, such a view is not entirely accurate, as legitimate targets
are in fact all those “involved in the chain of mediation of perceived
aggression... which does not necessarily require the wearing of a
uniform or bearing arms” (Coady 2008, 156), but rather the crossing of
the threshold of direct participation in hostilities, something “supported
by the very laws of war” (Steinhoff 2007, 43). In order to avoid overly
broad and arbitrary interpretations, direct participation in hostilities is
understood in a narrow sense, namely as contributing to the activity of

More on limitations set by International Humanitarian Law and Jus in Bello in
Stanar 2019, 63-75.

Principles of proportionality, military necessity and supreme emergency are also
present, alongside the principle of discrimination (Patterson 2023, 106—-125).

The ethics of war, as well as international humanitarian law, do not explicitly
prohibit civilian participation in war, nor do they explicitly define a right to such
participation; however, they do relatively clearly define the “consequences arising
from such participation,” most notably through the loss of the status of “innocence”
in war — that is, the loss of protection from being considered a legitimate target
(Radonc¢i¢ and Stanley-Ryan 2024, 904).
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warfare itself, rather than to the general functioning of society during
wartime. Authors such as Michael Walzer further refine this distinction
by differentiating between civilians who produce what soldiers need
to fight and those who produce what they need to live (Volzer 2010,
191). Accordingly, civilians engaged in the production of weapons
and ammunition may be considered legitimate targets, whereas those
producing uniforms or food are not. As Thomas Nagel similarly argues,
those who “contribute to weapons and logistics contribute to the threat
itself and are thus legitimate targets; those who contribute merely to the
existence of soldiers as human beings are not” (Nagel 1979, 71). Viewed
from the standpoint of the duty to participate in national defense — upon
which the concept of total defense relies — this framework reveals a
certain theoretical tension with regard to the notion of direct participation
in hostilities during armed conflict.

The concept of total defense does not represent a paradigmatic
shift in terms of the civilianization of war — that is, the inclusion of
civilians in the war effort — since this has been a growing trend for more
than a century (Barros and Thomas 2018; Crawford 2015). According to
available research, civilians accounted for only 5% of total casualties in
the First World War, while in the Second World War, that figure rose to
over 66%, and today it is estimated that civilian casualties may reach as
high as 90% in contemporary armed conflicts (Hobzbaum 2010, 97). In
this light, the increasingly ominous view of certain authors — that civilian
immunity in modern warfare has become nothing more than an outdated
“medieval paradigm” — appears ever more accurate (Steinhoff 2007,
47). Although the concept of total defense is not unprecedented in this
respect, it clearly contributes to an even deeper and more comprehensive
involvement of citizens in the war effort, which is a striking feature of
contemporary armed conflicts (Radonci¢ and Stanley-Ryan 2024, 898).
This is particularly evident in light of the new dimensions of contribution
to the war effort — and the further civilianization of war — enabled by
emerging technologies and artificial intelligence.

Despite the fact that the concept of total defense presupposes
unarmed participation of citizens in the “defense of the Republic of
Serbia by non-military means,” through the sphere defined as “civil
defense,” this sphere — also operative in wartime — ultimately aims, inter
alia, at the “fulfillment of the needs of the defense forces,” the “execution
of military, labor, and material obligations, as well as mobilization and
the conduct of unarmed struggle and resistance” (Stojkovi¢ i Radovié¢
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2024, 7). In certain situations, this may give rise to the perception that the
problematic threshold has been crossed. It may reasonably be assumed
that the perception of direct participation in hostilities — which, in turn,
legitimizes the use of force — could be grounded in various forms of
civilian involvement, such as participation in supply chains for weapons
and equipment, the provision of logistical services, IT support to the
military in cyber operations and warfare, involvement in identifying
enemy positions, directing fire against the enemy, and a wide range of
other activities that could be operationalized within the implementation
of the concept of total defense.

A valuable practical insight into this issue is provided by recent
experiences from the Ukrainian battlefield, which have demonstrated
the depth of the ethical challenges arising from the participation of
the entire society in resistance. Although Ukraine has not formally
adopted an explicit concept of total defense® — unlike the closely related
Baltic former Soviet republics and Nordic countries — comprehensive
societal participation in resistance has been operationalized through the
concept of “national resistance,” which forms part of the “Ukrainian
comprehensive defense system” (Ministry of Defence of Ukraine 2025).
This concept aims to “consolidate the efforts of the military, civilian
authorities, and citizens in the struggle for Ukrainian independence,”
during which “all citizens of Ukraine have a duty to contribute to the
defense forces,” including the obligation — within resistance movements
in areas where Ukrainian sovereignty is suspended — to participate in
“information operations as well as in providing direct physical resistance
to the occupier” (Ministry of Defence of Ukraine 2025). Since the entry
into force of the Law of Ukraine “On the Fundamentals of National
Resistance” on January 1, 2022, Ukraine has undertaken a series of
measures enabling the involvement of citizens in resistance and defense
(Jones and Love 2022; Melnyk and Grygorenko 2022; Cherleniak and
Tokar 2024; Khoma et al. 2025).

The Dutch author Peperkamp identifies several highly significant
instruments for involving citizens in defense, which, according to

It is noteworthy that Ukrainian authors take the position that the absence of a
concept of total defense — and thus the lack of its optimal implementation — directly
contributed to losses in both manpower and territory. In their view, the defense of
the country would have been significantly more effective had “the doctrine of total
defense been implemented in 2020” (Cherleniak and Tokar 2024, 8).
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her, may “qualify their actions as direct participation of civilians
in hostilities,” thereby potentially rendering “the direct targeting of
Ukrainian civilians participating in defense in this manner legally
permissible” (Peperkamp 2024, 67). Specifically, she highlights the
development and deployment of the E-Enemy application within the
official Ukrainian government portal, which is otherwise used for
e-governance,’ through which citizens can upload photographs of enemy
forces with geolocation data, report their positions and movements, and
even flag “suspicious persons.” She also refers to the ePPO application,
which utilizes GPS and compass functions on citizens’ smartphones to
assist in intercepting Russian drones and missiles, as well as a series of
chatbots launched by Ukrainian authorities through which citizens report
the positions and movements of Russian troops (Peperkamp 2024, 65—
66). As an illustration of the effectiveness of these tools, Peperkamp cites
the case of a Ukrainian civilian who used a Telegram chatbot service
and Google Maps to upload images and data on the movement of a
Russian convoy, which was subsequently targeted and destroyed by the
Ukrainian military within half an hour on the basis of that information
(Peperkamp 2024, 65-66).

The outcome of the aforementioned example clearly indicates
that technology further deepens the civilianization of war, while also
suggesting that such activities may directly transform participating
citizens into legitimate targets, thereby blurring the line of distinction
between combatants and non-combatants. This is particularly the case
insofar as at least some of these activities cross the threshold of direct
participation in hostilities, thereby endangering the lives of enemy
combatants. Moreover, empirical evidence points to a discernible trend
of deliberate targeting of civilians in war precisely on the basis of
suspicion that they have crossed this threshold through their own actions
— even in situations where, upon reasonable assessment, that threshold
has not in fact been reached (Macak 2023). The optimal implementation
of the concept of total defense, therefore, requires careful consideration
of this implication, as well as a cautious and responsible weighing of the
potential costs of involving civilians in activities that could be perceived
as crossing this threshold — beyond which the duty to participate in
defense becomes a basis for the attribution of legitimacy in war.

7 Requests for issuing ID cards and passports, scheduling appointments in various

government institutions, etc.
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Additionally, an important dimension of this issue lies in the existence
of a “duty to inform citizens about the implications of their participation
in conflict” (Radon¢i¢ and Stanley-Ryan 2024, 908). In this regard, it is
also necessary to consider the potential normative regulation of refusal
to fulfil this duty on such grounds, or others, which brings us to the third
ethical challenge: the responsibility of citizens for failing to fulfil their
duty within the framework of the concept of total defense.

RESPONSIBILITY AND SANCTIONS
FOR FAILING TO FULLFIL ONE’S DUTY

Since the moral duty of all citizens to defend their country
possesses normative force —as elaborated in the first part of the analysis
of the ethical challenges of implementing the concept of total defense
— it necessarily implies the existence of a certain form of responsibility
and sanction for non-compliance, that is, for the violation of a moral
norm. After all, this is, by definition, the very essence of all norms:
the disposition that prescribes behavior and the sanction that punishes
its violation together constitute the core of every norm and every duty
(Luki¢ 1976, 12). In the context of considering responsibility for failing
to fulfill the duty envisaged by the concept of total defense, it is equally
important to provide a clear and precise answer to the question of how
this duty should be codified prior to armed conflict so that it remains
within the bounds of reason, as well as how citizens should be “judged”
and sanctioned for potential non-compliance once the war has ended.
Historical experience and lessons from active war zones underscore the
imperative importance of resolving this ethical and legal® challenge in a
proper and well-founded manner.

In order for the duty of all citizens to participate in the defense
of the country to possess normative meaning and practical value, it is
necessary to formulate and codify through legislation sanctions for
non-compliance. This aspect appears somewhat less problematic and
challenging in the period of preparation for war, that is, during the phase
of deterrence, when in peacetime it is relatively feasible, without strong

Experiences from Ukraine demonstrate the danger of the existence of “a legal
formulation [of the duty, D.S.] that is overly broad, as citizens do not have a clear
understanding of where the boundary lies between permissible behavior that is
tolerated and criminal conduct [treason, D.S.]” (Pysmenskyy and Hola 2026, 93).
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emotional bias, to sanction a certain number of citizens and institutions
that fail to fulfil their duties in this process — such as those who do not
respond to training exercises or who fail to participate in mandatory
activities envisaged by an implementation plan. However, the question
of assessing the reasonable degree of fulfilment or non-fulfilment of
this duty during wartime, and subsequently imposing appropriate and
proportionate sanctions, typically presents significant challenges and
requires the utmost caution. If one were to approach this issue in a manner
characteristic of wartime reasoning — namely, through a Manichaean lens
— one would be confronted with a stark dichotomy in which the concept
of resistance stands on one side and that of collaboration on the other.
Consequently, any assessment that determines an insufficient level of
resistance on the part of citizens — that is, a failure to fulfil the duty upon
which the concept of total defense is grounded — could, unfortunately,
lead to the highly sensitive and potentially catastrophic conclusion of
collaboration with the enemy during wartime.

This logic has, unfortunately, always been present in judgments
about citizens’ conduct in war, regardless of whether or not a concept
grounded in the duty of resistance exists. Painful historical lessons
from the aftermath of the Second World War — including those from
the Yugoslav context — confirm this tragic post-bellum dimension of
“settling accounts” through lustrations/purges, (special) criminal
prosecutions, and at times even extrajudicial measures, which not
infrequently involved profoundly uncivilized practices (Pysmenskyy
and Hola 2026, 86). At the same time, we are now witnessing in real
time a nearly identical process of “settling the accounts” or “reckoning™
with citizens deemed to have failed to fulfil their duty of resistance
(or to have done so insufficiently) in Ukraine. There, the prosecution
of individuals suspected of collaboration is reportedly carried out with
“violations of fundamental principles of criminal law, such as legal
certainty, proportionality, and equality,” (Pysmenskyy and Hola 2026,
101) as not only those who actively assisted the enemy’s war effort are
condemned as “traitors,” but also “teachers, doctors, local government
officials, or even garbage collectors who continued to perform their

°  Even the terms “settling accounts” and “reckoning” are, in fact, highly euphemistic,

given the “brutal implications of viewing an individual as a collaborator with
the enemy, which have been well documented by experts in international law”
(Radonc¢i¢ and Stanley-Ryan 2024, 903).
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duties under occupation” (Pysmenskyy and Hola 2026, 85). Despite the
passage of half a century, such claims strongly evoke the memory of
the Yugoslav post-war experience in the first years following liberation.

The existence of the concept of total defense further underscores
the importance of precisely resolving this ethical challenge, given that
the codification of duty would also entail a legal basis for post-war
sanctioning.!” The concept of total defense itself presupposes “that
society as a whole will necessarily resist the aggressor” (Spencer Terry
2024, 29) until victory, and accordingly that any “refusal of a subject to
act in accordance with this duty may potentially result in being labeled
a traitor, carrying legal consequences and imprisonment” (Spencer
Terry 2024, 31). The Constitution of Finland, specifically Article 127,
provides that “every Finnish citizen is obligated to participate in or
assist in national defense,” and that “refusal to contribute in any form
is not permitted” (Spencer Terry 2024, 37). A similar logic is present in
the Swedish concept of total defense,!! where “refusal to fulfil defense
obligations may result in penalties of up to four years of imprisonment”
(Spencer Terry 2024, 39). Precision in the legal regulation of the duty
to participate in national defense, as well as in the sanctioning of non-
compliance, must therefore be an imperative of future normative efforts
in the Republic of Serbia aimed at enabling the optimal implementation
of the concept of total defense. The cost of arbitrary judgments regarding
“collaboration” and the failure to fulfil the duty of defense during armed
conflict and occupation has already once been paid in blood by the
Serbian people.

CONCLUSION

The concept of total defense in the Republic of Serbia represents a
responsible and prudent strategic choice, grounded in the strategic culture

We must never allow ourselves to forget the tragic practical consequences that arose
from the formulation of the 1974 Constitution of the SFRY, which “prohibited the
capitulation of Yugoslavia under the threat of the death penalty,” as this provision
effectively “destroyed the command capacity of the Yugoslav People’s Army”
(Babi¢ 2021, 6).

It is noteworthy that in Sweden the obligation of defense extends to all those who
live in the country and enjoy its benefits — not only to those who hold Swedish
citizenship, but also to migrants, visitors, asylum seekers, and others (Spencer Terry
2024, 41).
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of the Serbian people (Vracar i Stanojevi¢ 2019), the specific relationship
between the military and society (Stanar i Starcevi¢ 2024), and the
current security and political situation in Serbia’s strategic environment
(Zivanovié¢ i Radojevi¢ 2024). However, it should not be overlooked that
this concept constitutes a highly ambitious and normatively demanding
undertaking, one that raises numerous questions and entails a wide range
of challenges in order to ensure its optimal implementation. The ethical
challenges associated with implementing the concept of total defense are
among the most significant, and therefore necessarily require thorough
and serious consideration of the nature, limits, and implications of the
duty of all citizens to participate in the defense of the country.

The nature of the duty to participate in the defense of the country
is such that it does not regard defense as a matter of mere will or
voluntariness, but rather as an imperative obligation derived from the very
ontology of the state as an articulation of collective freedom — freedom
to live in accordance with shared identity-based premises. Freedom,
accepted laws, and stable peace are not “natural givens,” but the result
of historically constructed and continuously defended state institutions.
Therefore, all citizens who enjoy the benefits of collective freedom
also bear a moral obligation to contribute to its protection. However,
within the context of the postmodern “rights-claiming society,” in which
duties are often marginalized in favor of individual entitlements, the
internalization of this duty represents a serious challenge. For this reason,
the optimal implementation of the concept of total defense presupposes
systematic efforts in education, communication, and the strengthening
of awareness regarding the balance between rights and obligations.

The primary ethically challenging implication of fulfilling the
duty of citizens to participate in defense during armed conflict is that it
raises the question of the threshold of “direct participation in hostilities,”
the crossing of which, in the ethics of war and international humanitarian
law, marks the boundary between legitimate and illegitimate targets.
Contemporary technologies and new forms of supporting military efforts
— as clearly demonstrated in the case of the war in Ukraine — further
blur an already sufficiently ambiguous line. The issue of adequately
informing citizens about this implication, which directly affects their
status in wartime, represents a significant challenge for the future
implementation of the concept of total defense.

Finally, the existence of any duty logically entails the existence
of responsibility and sanctions for its non-fulfilment. When it comes
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to responsibility for failing to fulfil the duty to participate in national
defense, tragic historical experiences, as well as lessons from the
ongoing war between Russia and Ukraine, call for the utmost caution
due to the risk of arbitrary and ideologically motivated judgments
against those deemed to have “insufficiently resisted the enemy,”
and thus to be responsible for collaboration. If the obligation of total
resistance — implying the necessary participation of every citizen — is to
be normatively established, it is essential to simultaneously ensure legal
certainty, precision, and proportionality of sanctions, in order to prevent
post-war abuses, collective stigmatization, and violations of fundamental
principles of criminal law. The concept of total defense must not become
a basis for a Manichaean polarization of society into orthodox patriots
and “traitors” after the war, but must instead rest on clear, previously
defined, and legally sustainable criteria.

If we seek to ground the implementation of the concept of
total defense on sound moral foundations, it is necessary to devote
significant effort to clarifying the aforementioned ethical dilemmas
and subsequently to precisely defining, in normative terms, the duty
itself, the implications of acting in accordance with that duty, and the
responsibility for failing to do so. In this way, the concept of total defense
will not only be optimally implemented, but also morally legitimate, and
therefore ethically sustainable over the long-term strategic horizon.
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Jparan Ctanap”

Hnemumym 3a cmpameeujcka ucmpaxcusarea,
Yuueepsumem ooopane, beoepao

K/bYUHU ETUYKHU
N3A30BU UMIIVIEMEHTAIIMJE
KOHIEIITA TOTAJIHE OJBPAHE
Y PENIYBJULIU CPBUIN™

Pe3ume

AyTop y pany aHaJM3upa KJbY4YHE €THUKE M3a30BE MMILICMEHTAIIN]e
KoHIenTa ToTtamHe onbpane y PemyOmmum CpOuju, mosazehu on
MPETHIOCTAaBKE J1a HOPMAaTUBHO Hepaszjallli-eHe TUJIEME MOTY YITPO3HTH
HBEroBy (PyHKIMOHAIHY M MOpAIHY OAPKHUBOCT. HakoH mojMoBHOT
onpehema KOHIENTa TOTaIHEe 0A0paHe Kao MOoJieNa KOjH 1moipa3yMeBa
cBeoOyxBaTHO ydyemrhe CBUX APYIITBEHHUX aKTepa y 0J0paHu JpKaBe,
ayTop pa3MaTpa TpH LEHTPATHA ETHYKa MpoliieMa — eTHIKY IPUPOITY U
yTeMeJbere Ay’)KHOCTH ydentha y o10paHu, UMILTHKALH]e UCITyhaBamba
T€ JYXHOCTH TOKOM OPY’KaHMX JIejCTaBa U MUTAmbE OJrOBOPHOCTH 32
BEHO Hencnymwaname. Jly>)kHocT of0paHe TymMauu ce Kao UMIIEpaTHB
KOjU TIPOM3JIa31 U3 CaMe OHTOJIOTHje Ap)KaBe U KOJEKTHBHE CI000Ie,
a He Kao cTBap N0OpoBoJpHOCTH. McTOBpEeMEeHO, yKasyje ce Ha N3a30Be
CHE HHTEPHAN3ALHUje Y KOHTEKCTY CaBPEMEHOT ,, IPyIITBA IToJlarama
mpaBa”. IloceOHa maxkma mocBeheHa je mpodieMy mpernacka mpara
,»JAUPEKTHOT ydemha y HEempHjaTeJbcTBUMA”, IITO MOKE JOBECTH 10
ryOMTKa IUBWJIHOT MMYHHTETAa W 3aMarjbHBama IpaHule uizmMehy
JIETUTUMHHX ¥ HEJICTUTUMHUX METa, HAPOUHUTO Y YCIOBAMA CABPEMEHOT
patoBama. KoHauHo, ayTop aHaIM3Wpa W MUTAkhE PaBHE U MOpPAaTHE
OJITOBOPHOCTH 32 HEHUCITyHaBamke IY)KHOCTH, y3 YIIO30peHe Ha
OIACHOCT O] apOUTPAPHOT U MICOJIONIKA MOTUBHCAHOT MOCT-PATHOT
CaHKIMOHHUCama. 3akjbydyje ce Ja ONTHMajlHa HMIUIEMEHTaIHja
KOHIIENITa TOTAJIHE 010paHe 3aXTeBa NPELU3HO HOPMATUBHO ypeheme,
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jacHo neduHMCaHE TPaHUIE AYKHOCTH U MPOMOPIINOHAIHE CAHKIIH]E,
Kako OM KOHIIENT 010 He caMo eprukacaH, Beh 1 MOpaHO JIESTUTUMAH H
JYTOPOYHO OJIPIKHB.

Kiby4yHe peum: KOHIEIT TOTAIHE 0J0paHe, Jy»KHOCT, OJrOBOPHOCT,
MoOpaJ, eTHKa, paT, Kojiabopaiuja, JeTUTUMHOCT MeTa

*  This manuscript was submitted on March 4, 2026, and accepted by the Editorial
Board for publishing on May 12, 2026.

173






UDC 327:316.42 CpIicka IOIUTHYKA MUCA0

DOI: 10.5937/spm97-66964 (Serbian Political Thought)
Original research article No 3/2026.
Vol. 97

pp. 175-195

Dragan Simeunovicé
Faculty of Political Sciences, University of Belgrade

GLOBALIZATION AND INTERNATIONAL
RELATIONS™

Abstract

To understand the relation between globalization and international
relations, it is necessary to propaedeutically differentiate notions of new
world order, globalism, and globalization that are often used without
much theoretical understanding, sometimes even as synonyms, which
creates terminological confusion. These are three different terms that
are related because they refer to intertwined phenomena. Globalism is
an ideology, globalization is a process of implementing the ideological
premises of globalism, and the new world order is a political- legal
system of an emerging world. Concept and practice of globalization
include radical change in the modern world in favour of one centre
of power and thus imply drastic change in international relations.
Globalization implies that contemporary international relations should
be characterized by: informal government of the world from one centre
of power by controlling and guiding global political, economic, and
financial flows; democratization of all world countries by introducing
Euro-Atlantic model of democracy as the only valid one; negation of
national sovereignty and overcoming national identity; diminished role
of the UN and of all international organizations and institutions where
proponents of globalizations are not decision makers; ‘managerial’
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instead of mediating diplomacy; exclusivity of the right of globalists to
use force in international relations; favoring humanitarian interventions
as a type of armed conflicts; attempt to direct migrant flows and their
intensity; deprivation of rights to progress to all non-globalized countries,
even more stronger ones such as Russia and China; putting international
relations directly into service of satisfying interests of multinational
companies. The proponents of globalization have had only limited
success in these efforts due to various types of resistance. Globalization
has been mostly achieved at the international economic level, and
much less at the international political and international security levels.
Although the beginning of globalization announced a fast end to the
national state, its sovereignty, and consequently a nation as its basis,
this has not happened. Almost everything that has had a national prefix
resisted globalization to a greater or lesser extent in the name of the right
of the individual to exist as much as the general, and this is the main
reason why globalists see the national as the greatest threat. The time of
great migrations, as well as the war between Russia and Ukraine, fueled
by arms, funds, and logistics of the Western forces, brought new, great,
and consequently still unfathomable challenges not only to globalization
as a process, but to globalism as an ideology and new world order as
a projected political-legal construction of a global system. Russia has
announced the new concept of a new world order, and many countries,
some of which are EU members, have stood up against global models,
thus pivoting strongly towards their national interests, restoration of their
national sovereignty, and strengthening of their national values, although
it seemed up until recently that these countries had completely merged
into supranational unity. It is becoming more obvious that the war and
migrations were just a reason for a reiterative renewal of the concept of
a national state as an important heritage and its greater independence,
and not only on the territory of Europe, indicating a process of re-
sovereignisation in globalized areas as a more widespread phenomenon.
This, as well as other current processes of using and distributing power
among states at a global level, will undoubtedly strongly affect the
profiling of international relations in the near future.

Keywords: globalization, international relations, sovereignty, national
state, migrations, armed conflicts, re-sovereignisation
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We wanted capitalism, so let’s endure the victory!
Momo Kapor

In the pursuit of harmony that includes his own good, man has
always strived to arrange the world around him in the way he thinks is
best for him. The problem is that we do not all have the same vision
of harmony, and that what is best for one person, often is not best for
another. This human aspiration, and at the same time the problem related
to it, is also evident in the institutional efforts of powerful states to
organize the world according to their own model and will, which always
means, according to their own interests and with the greatest possible
benefits for themselves.

Until the present moment in the recorded history of civilization, no
endeavor has been made to establish a comprehensive political framework
that would be, if not more favorable to others than for its founders, then
at least a framework of fairness regarding the aspirations of all, and in
terms of advantages for all whom it embraces (Simeunovi¢ 2014). “This
was the main problems of all previous concepts of the new world orders
in history,” and it was also the main reason for their incompleteness
and collapses (Simeunovic¢ 2014, 108). “Even the so-called communist
political order, which advertised itself as an order of absolute equality,
was nothing more than a specific attempt to establish a new world,
a ’red’ order, and did not at all meet these conditions” (Simeunovié¢
2014, 108). Not solely did it, in both theoretical and ideological terms,
privilege a single social stratum — namely the proletariat — by granting
it an unfounded entitlement to govern all other classes, but in practical
implementation, it was a different stratum, the political bureaucracy, that
emerged as the primary beneficiary. Within that political framework, this
bureaucracy was the sole group that succeeded in realizing nearly all of
its own interests, including the exercise of governance in the name of
the working class (Simeunovi¢ 2014). “Obviously, communist and all
the other political orders in the world were based on the principle of vis
dominandi. Precisely for this reason, this trap set for others, which was,
in fact, the cause of the downfall of globally imagined orders, could
not avoid even communism, that was nothing more than the concept
and practice of attempting to achieve such a world order in which the
working class, or more precisely its political representatives, would have
a dominant position, and in which their interests and benefits would be
the most important” (Simeunovi¢ 2014, 108).
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Furthermore, a profound flaw inherent in incomplete global
political systems resides in their endeavor to transpose the centralized
power model of their own nation-state onto a framework for governing
the entire world. This conceptual oversight arose from the circumstance
that nation-states entail a particular form of consensus, as well as a
specific entitlement — and indeed an obligation — to organize the life
of their own collective entity, including the family, from the apex
of authority, in an optimal manner, even employing a measure of
compulsion. Nevertheless, identity-based collectives — ranging from
the family unit to the nation — generally comprehend and acquiesce to
this dynamic that it is not about “making people happy by force.”! Given
these circumstances, “in this increased benefit from an ordered, Ours,
lies the meaning of social unity and voluntary involvement in every
collective, especially the one that has the most potential to accomplish
our good due to its possession of political as the greatest of powers”
(Simeunovi¢ 2014, 108-109).

In all remaining instances where a collective identity is absent, the
inherent seed of alterity and opposition to the outsider yields “bear far
greater fruit” (Simeunovi¢ 2014, 109). This engenders a rise in diversity,
which carries with it an elevated potential for fragmentation. Every
empire in history has been multiethnic, multicultural, and often multi-
religious. The attempt to avoid the danger of disintegration by equating
the national and religious has produced variable and rarely lasting results.
The enforcement of a particular kind of order as a universal paradigm
of governance was better accepted when that order proved effective
within the sphere of its utility for everyone, and consequently was
more broadly tolerable, or at a minimum, did not provoke widespread
uprisings (Simeunovi¢ 2014).

“As a dominant contemporary political, economic, and military
phenomenon, globalism is inexorably based on related historical
experiences of humankind. In terms of ideological basis, it serves as
an illustration of how a specific ideology emerges from the general
ideology” (Simeunovi¢ 2009, 138). It is merely a branch of liberalism,
specifically the variant commonly described as the economic dimension
of neoliberalism, and which, since the seventh decade of the 20th
century, has been heavily oriented toward utilizing political principles

' According to Immanuel Kant, making people happy by force is the greatest possible

form of despotism.
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that secure economic benefits, or more specifically, profit (Simeunovi¢
2009). “Globalism is actually neoliberalism on a mission” (Simeunovic¢
2009, 138).

Although each ideology seeks to realize its own principles in
actuality, globalism distinguishes itself from the rest in its pronounced
focus on utility and pragmatism in accordance with the maxim:
“Politically good is something that is economically beneficial in the
end” (Simeunovi¢ 2009, 138). While this ideology endeavors to function
across numerous domains, its primary objective remains the economy.
Its foremost objective is to create a world devoid of barriers (or at a
minimum, devoid of rigid frontiers), in order to facilitate the unimpeded
movement of commodities, thereby converting the entire globe into a
single vast free market, within which large transnational enterprises
will wield primary influence, and all other actors will possess the
right to compete against them, albeit with little prospect of prevailing
over them. Globalism, in essence, actually represents the ideology of
these corporations, which are its main supporters, so that even large
countries, such as the USA and Great Britain (from where globalism
originated), sometimes give the impression of being their implementers
only (Simeunovi¢ 2009, 139). “The political order of a world structured
in this way should be a new world, in neoliberal order, because what
ensures dominance and gives advantage in every system is the power of
determining the rules of the game (see: Simeunovi¢ 1994). Therefore,
the aim is not only to create a world market free from impenetrable
national-state borders, but also to organize this market on liberal
principles” (Simeunovi¢ 2009, 139).

As an ideology “rooted in the West, globalism entails a substantial
infiltration of Western values into other regions of the world, particularly
the East (Simeunovi¢ 2009, 139); thus, within the international relations
theory, this phenomenon is known as Westernization. However, the
frequent criticism claiming that the West, through its transnational
corporations, has flooded the world with fast food and unhealthy
beverage brands, must take into account the fact that there is also a
response from the East, not only in the form of the massive spread of its
own types of food in the West, such as Chinese cuisine, but also in “the
form of cheap, low-standard products that have poured into the West,
including the USA, a process labeled as Easternization” (Simeunovi¢
2009, 139). In the view of globalism’s critics, this has led to a poor-
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quality products exchange, wherein both sides make profits, and only
consumers are dissatisfied, but have no other choice possible.

What globalism finds fundamental intolerance lies in the firm
stance of particular states on their national, or more exactly, state
sovereignty, which stands as a serious obstruction to globalization. That
is the reason globalism proclaims an epoch of post-sovereignty wherein
states will be deprived of their role as guardians of their nations and
religions, while the duty for this is to be shifted to the international
community (Simeunovi¢ 2009).

Globalism endeavors to eradicate the apprehension of the small
and the vulnerable by introducing the principle of all kinds (including
violent) of international protection for different minorities, in the sense
of protecting the uniqueness of ethnic, religious, cultural, gender, and
even sexual orientation, provided that they do not stand in the way of
achieving its global political and economic interests. This likewise
legitimizes the deployment and application of military power across
the globe by the nations that serve as the carriers of globalization
(Simeunovi¢ 2009). “Globalism sees nationalism and the nation-state
as its main opponents, which are not guided by universal, but by their
national interest, and tend to confine their nations to their borders, with
their tariffs and regulations that hinder the movement of goods and
reduce the profits of large multinational corporations” (Simeunovic¢
2009, 139).

A significant challenge for globalization emerges in the shape of
informal transnational opposition to it. Nation-states are not the actors
that would be capable, either individually or at least on their own, to
halt the offensive of globalization, simply because they represent, at
least for the time being, a lesser force than that embodied by the nations
that serve as the carriers of globalization. Globalization encounters a
challenge, largely produced by ethnic and religious extremists, who
position themselves as defenders of creed and nation, utilizing violence,
chiefly in the form of political radicalism and terrorism, which has itself,
to a certain extent, become globalized, and has rendered the progress of
globalization neither smooth nor rapid, while necessitating arduous and
expensive covert as well as overt conflicts (Simeunovi¢ 2009).

While certain regions of the globe, particularly Asia and Africa,
demonstrate considerable resistance to globalization as an ideological
framework, the phenomenon seems inexorable, at least in economic
terms. In other spheres, nonetheless, the matter of its acceptance depends
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on the ability to overcome markedly different impediments, including
opposing faiths (Islam, for example), or the tradition of a self-contained
political order such as China’s (Simeunovi¢ 2009).

Across the annals of history, the establishment of a cohesive
global order has eluded all attempts. This failure stems partly from the
world’s profound diversity and its inherently unstable nature, which
presents constant challenges and fosters new dreams. Such dynamism
is, of course, a direct expression of the human spirit itself (Simeunovic¢
2014). “We will see whether the world of neoliberalism will succeed
in this” (Simeunovi¢ 2014, 106). It possessed a viable prospect at the
close of the 20th century, for never before had a single power exercised
such dominance over the remainder of the world as the United States
did at that time, and this remains true today, because it presents an order
that is sufficiently appealing not only in economic but also in political
terms to numerous countries — more precisely, to their political and
economic elites — to the degree that they embrace it of their own accord
(Simeunovi¢ 2014).

This is actually a hidden exchange. The political elites of these
states follow the principle of subsidiarity, which implies transferring their
powers, and therefore the responsibility for managing the country and
its economy, to those more powerful than themselves, and in exchange
for this, they renounce, without any pressure, both their sovereignty and
their political independence (Simeunovi¢ 2014, 106).

“Every individual is a human being that dominates, because
he is a human being that is frightened” (Simeunovi¢ 2014, 107). Fear
attends us from the moment of our birth, endures through our years in
countless guises, and finally accompanies us to our dying breath. Of
all living beings, the human newborn is the most helpless, tormented
from the outset of its life by a piercing realization of its own feebleness.
To defend against this dread, human beings gradually establish control
over their environment and, more significantly, develop an excess of
authority. Such an accretion, regardless of whether it is consciously
pursued, inevitably generates dominance over others. Our fundamental
need for power stems from self-preservation. Yet, once we quickly grasp
its additional benefits, we deliberately overlook the burdens it entails. As
a phenomenon, power presents at least two critical issues. First, it proves
more addictive than any narcotic. Second, it belongs to the category
of apeiron — the boundless realm of the immeasurable. It possesses no
definitive limits, no genuine ethical boundaries, and lacks adequate
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internal restraints once it becomes ingrained within us (Simeunovi¢
2014). “In his desire to acquire as many powers as possible, human
beings have created various systems of supremacy, formally primarily
for their own protection, and in reality, for the purpose of domination
over others. The transfer of these systems from the microsocial to the
macrosocial plan has always been a matter of technique, tools, and
the ability to implement plans and illusions of general and eternal
domination over others” (Simeunovi¢ 2014, 107).

Since ancient times, the idea of establishing a “world order” has
appeared in states that had an outstanding military dominance compared
to their wider environment. It was not just a mere military-conquering
concept, but also an effort to establish one’s own model of political
and economic order in conquered countries as universal, of which
some written traces remained (Simeunovi¢ 2014, 110). One of the first
recorded attempts of that kind shows absolute similarity to the present
time, so it is quite appropriate to mention it.

The Persian, or rather Achaemenid, ruler Darius (Darayavush),
famous in many ways, sought, through his conquests, to achieve 4rta,
“the true order of the world,”? which would be based on pure, divinely-
known “truth.” The truth consisted, to begin with, of the fact that the
rulers of other, primarily surrounding countries, were not rulers, but
“impostors” and “rebels against Darius” since he did not recognize them
as rulers, and the condition of recognizing them could not be fulfilled
because Darius firmly held the position that only he could govern their
countries and that the world should be “ruled by one ruler only.” The
reason for this, Darius found in a completely ideological ethical premise
that as the ruler of the most powerful state, he was obliged to establish
and implement justice, since he was given a mission by the god Ahura
Mazda and the forefathers to know what justice and truth were and to
implement them. Hence, Arta, as an “order built on truth,” in addition
to its enlightening function, had a distinct corrective function when it
came to socio-political issues of the other communities: “What was
incorrect, | made correct” (Spasojevi¢ 2006, 135). Along with this, went
the introduction of the Persian religion as the only correct one and the
prohibition of all other religions as demonic.

2 “Arta or asha, one of those big words of archaic humanity that are difficult

to translate. Its meaning is: the true order of the world, an order built on truth”
(Spasojevic 2006, 135).
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Darius introduced his “true world order,” or Arta, to 23 conquered
countries, about which he left numerous records, and his son Xerxes
raised that number to 29 countries. Darius’s international military
performance was, quantitatively speaking, truly impressive. In just one
year, he waged and won 19 wars, while executing nine defeated rulers.
The years that followed were also years of his military victories. Darius
made records of them on high rocks by the roads,’ on palaces, tombs, but
also on clay and metal tablets, measuring stones, and on animal skins and
vases, that he sent to all conquered and many unconquered regions, so
that everyone would be informed about his power and invincibility. As
the rumor about him was heard in advance, so did the fear grow, and the
will to resist diminished, which resulted in the surrender of the enemy
or at least made Darius’s next victory much easier. It is clear that Darius,
as the bearer of the “world order,” knew how to economize on force and
use war marketing better than many rulers of today.

Darius found the motive for conquering foreign territories
and incorporating them into the “world order” in the need to prevent
any injustice, and especially to prevent any violence that would be
committed by a rebellious ruler over a weaker one. The world order
promised harmony, and there could be no harmony if many had the
right to use self-willed force. Violence was allowed only to one, the
strongest among all the rulers, following his convictions about justice
and truth: “I do not want the powerful to commit violence against the
weak” (Spasojevi¢ 2006, 106). No resistance was possible because “I
also do not like the right of the powerful to be violated by the actions
of the weak” (Spasojevic¢ 2006, 106), he says. Here we come to Darius’
understanding that superiority is the basis of the right to treat other
peoples and countries, which remained characteristic of all future
concepts of world orders as the principle of their international relations
regulation.

It would be wrong to conclude that this “king of a country with
races of all kinds” relied solely on force. There are many facts in his
writings that testify that he achieved a lot in gaining supporters in
foreign countries, who were impressed not only by his military power,
but also motivated by various rewards, from financial to political, after

3 The inscription of King Darayavush on Mount Bisotun is the largest stone

inscription in the world. It is written at a height of 75 meters and consists of 414
lines arranged in 5 columns, each four meters high and two meters wide.
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the conquest of their countries: “To everyone who cooperates, I give a
reward that is worth his labor” (Spasojevi¢ 2006, 106).

The order was treated as something sacred; even more, it was
elevated to the level of worship equal to that expressed towards God,
and in this way was celebrated. Not only that it was celebrated and
glorified as the best possible order by the Persians who introduced
Arta, as the order of the world in numerous countries, but it had to
be celebrated and “accepted with the heart” by all those peoples who
were actually conquered, regardless of whether they were annexed to
the empire by war, or by surrendering the power to Darius after their
own rulers were overthrown due to fear that Darius might attack their
countries. The fear of Darius’ military superiority was not only the fear
of the destruction of the country, but also the fear of the nobles that
Darius would label them as supporters of the disobedient ruler because
he treated such a person cruelly. After defeating rebellious rulers and
their supporters, they would first be publicly humiliated, tortured, and
mutilated for a long time before being killed in a brutal manner, thus
sending a message to the rest of the people. Long before the advent of
mass media, Darius achieved complete awareness of his political and
legal principles, although in a morbid way by forcing all adult males of
the defeated people to watch the scene of the humiliation, condemnation,
and destruction of their former ruler: “I cut off his nose, ears, and tongue
and gouged out one eye. He was kept tied hand and foot at my door,
and all the people looked at him. Then I hanged him in Hamedan, and
I hanged his most prominent supporters in the fortress (underlined by
DS)” (Spasojevic¢ 2006, 85). Non-acceptance of the “world order” by
any nation, or even by an individual in the conquered territories, was out
of the question because it violated the principle of absolute domination
that was the core of that order, and for the purpose of its general
acceptance, not only violence was used, but also the mass propagation
of the norms of the new, as the true world order: “do not allow anyone
to remain uninstructed in respecting order and the commandments of
the law” (Spasojevi¢ 2006, 8). “Also, Darius was of the opinion that
the world order was best propagated through great construction works,
not only by building temples, but also by implementing economically
very useful projects, even such grandiose ones as the Suez Canal, which
was built during his reign™ (Darius’ inscription on the Suez Canal panel

4 “I gave the order to dig this canal, from the flowing water called the Nile, which
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in: Simeunovi¢ 2014, 114). That not much has changed to this day is
evidenced by the number of dead, arrested, and fugitive current rulers
who were disobedient to the contemporary bearers of the “new world
order,” from Saddam Hussein to Milosevic and Gaddafi (Simeunovi¢
2014, 114)

As one of the medieval conquerors of the world, the Mongol
Khan Tamerlane, laconically defined it: the world is too small to have
two rulers. For him, any, even the slightest, resistance was equal to the
greatest military defeat, and therefore, no resistance was allowed on the
territory he ruled. This goal was always achieved only through cruelty
and the ruthless use of military force. The Byzantine historian Ducas
noted that where Tamerlane’s army passed, “neither the barking of dogs,
nor the crowing of roosters, nor the crying of children could be heard
afterward” (Simeunovic¢ 2014, 114).

None of the great conquerors wanted to stop, and each wanted
more of what he had already conquered. In the 15th century, the
Byzantine historian Laonik Halkokondil described in detail Tamerlane’s
plans to conquer China, the entire Mediterranean, and the Christian
world. Like many other strongmen such as Alexander the Great, Caesar,
and Dusan the Great, he was prevented from expanding his empire by
a sudden death.

Henry Kissinger may be incorrect in his assertion that in “every
century” there arises “a country that possesses the power and will, as well
as the intellectual and moral strength to shape the entire international
order in accordance with its own system of values” (Kisindzer 1999, 5),
yet he is entirely accurate that such a phenomenon does occur. While
no fixed pattern governs the appearance of this occurrence — wherein
a nation consistently perceives itself as the architect of a “new world
order” — there has perpetually existed a “will to power” among the
most powerful states, or at minimum those that regarded themselves
as such, along with their ambitions to structure the world according
to their own perspectives, requirements, and concerns. This historical
reality was constructed through the military, political, and cultural
supremacy of the ancient Persians, Greeks, Romans, and others, and was
validated by the blades of their commanders, beginning with Alexander

flows in Egypt, to the sea that comes from Persia. This canal was dug as I ordered,
and ships passed through it from Egypt to Persia as I intended” (see Darius’
inscription on the Suez Canal panel in: Simeunovi¢ 2014, 114).
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the Great and subsequent “first conquerors of the world” (Simeunovic¢
2014, 115) followed by Caesar and later Attila, Tamerlane or Napoleon,
continuing all the way to contemporary leaders — distinct in character
yet fundamentally identical as carriers of unchecked supremacy
(Simeunovi¢ 2014).

The current preeminent global power, the United States, has its
own ambitions and intentions. Mirroring hegemonic powers of the past,
it possesses its own network of allies, adherents, and adversaries. The
opponents of a dominant power seldom openly identify themselves
as such, primarily out of apprehension regarding retaliation from the
prevailing force. Conversely, numerous allies of the dominant state
are not genuinely committed to its cause; rather, they fundamentally
align themselves with whichever entity holds supremacy, viewing this
as the most effective strategy to advance their own objectives. This
phenomenon is deeply rooted in human nature, which has historically
gravitated toward and revered the victorious (Simeunovi¢ 2014).

The endeavors of the United States and the nations aligned with
it through official and unofficial means are currently described using
various labels, among which the following three appear most frequently:
“globalism, globalization, and the new world order” (Simeunovi¢ 2014,
116). These terms are often employed without adequate comprehension,
sometimes even interchangeably, leading to conceptual ambiguity.
Therefore, it is vital to emphasize that these are three different terms that
all refer to phenomena that are intertwined. Their meanings are similar,
but they do not completely coincide; they only intersect (Simeunovié¢
2014).

What is commonly referred to as the phrase “new world order,”
laden with unwarranted negative connotations or primal apprehension,
denotes the creation of uncontested political, economic, and military
supremacy by the United States alongside a collection of highly advanced
industrial nations from the West. These countries are united within or in
association with various international bodies of an economic, political,
or military character, exercising dominance over nearly all remaining
states across the globe. This supremacy is exhibited through efforts to
advance their strategic military, political, and economic objectives, along
with those of their partners, by conducting foreign policy predominantly
from a standpoint of strength and by meddling in the domestic
matters of sovereign nations. This interference occurs not only via the
traditionally “controlled” military, economic, and political frameworks
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and international bodies, but also by exploiting organizations such as the
UN. These institutions, prior to the initial phases of instituting the “new
world order,” were designed for the collective advantage of all member
states and operated in that manner to a considerable extent, and more or
less functioned in that way (Simeunovi¢ 2014).

“Since the basic principle of implementing this domination is the
expression of all kinds of superiority, it is natural that the functionality
of the “new world order” is mainly reduced to the use of a position of
force, especially in international relations, which can also explain the
behavior of a group of dominant countries in the “new world order,”
which is increasingly characterized, not only by disrespect but also by
flagrant violation of the norms of international law” (Simeunovi¢ 2014,
117). It is obvious that these countries treat the currently valid norms of
international law as a historically outdated international legal expression
of the former two blocks’ balance of power, with the disappearance of
which the need for respecting most of these norms also disappears.

“It is too early to speak of a 'new world order’ as fully conceived,
and especially as a materialized concept, due to the lack of a clear and
definitive profile of the concept's content, despite the fact that there are
clear indications of the goals and methods of establishing a “new world
order” (Simeunovi¢ 2014, 118). Whether the establishment of a new
order, which has been bombastically announced many times in history
before, will come about, and, in particular, whether this establishment
will be carried out in the form that now seems inevitable to many,
remains to be seen. In the view of Vladeta Jeroti¢, the “new world order”
is simply another example of the many never-ending eschatological
undertakings (Jeroti¢ 2000, 30). After all, the future, as a descendant
of history and of the present time, mostly takes after its ancestors and
always looks a lot like something new, itself as it is and itself as the
future present.

Therefore, for the time being, we cannot speak of the establishment
of'a “new world order,” but only of the efforts to establish it, as well as
the results of these efforts. For this reason, it is quite rational to mark
this term with quotation marks, which does not, in the least, diminish its
importance as a subject of observation.

“For this topic, it is important that the establishment of a “new
world order” only at first glance manifests itself as the establishment of an
order of global domination made by a single center of collective power,
a single state, a single ideology” (Simeunovi¢ 2014, 119). Precisely,
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there is a clear expression of continental and regional dominance of
the emerging world powers with a tendency to increase all their power
resources, which are increasingly not subordinated to the formal center
of global domination.

In economic, political, and even military terms, and even before
unification,” Germany stands as the indisputably strongest country in
Europe. An equivalent level of continental dominance is progressively
being established in the Far East by China, displacing Japan from that
position. These countries, in their novel and, for the moment, enduring
growing, do not yet declare loudly their aspiration to elevate their status
into line with the top and the global scale of the dominance of the “new
world order,” but it is to be expected, according to all indicators, that in
arelatively short period of time, in less than two decades, these countries
will grow stronger, proportionally “to the extent that the growth of the
economic, and thus political and military power of the USA will decline,
and that, similar to the law of connected vessels, the now narrowly
concentrated power of the strongest will have to spread over at least to
the three points which, admittedly, at first, will be very interdependent
on each other and not entirely and identically structured in the resource
domains of power. In this race for prestige, which will at that point
become public, it cannot be decisive that some of them will be stronger
only in a particular field, like military or economic” (Simeunovi¢ 2014,
120).

The essential element in their competitiveness is determined by
both their total capacity and the level of interdependence among the
most powerful nations — a dynamic that has never been more critical,

> European predictions from the early 1990s regarding the political, economic, and
military outcomes of German reunification turned out to be remarkably precise. For
instance, 43% of the French population believed that achieving political cohesion
within Europe would become more challenging, while 37% anticipated that France's
standing on the continent would diminish. Even prior to reunification, the French
acknowledged Germany's economic and political dominance, though they raised
questions about its democratic credentials. This skepticism helps explain the
growing apprehension regarding Germany's economic strength, which rose from
39% of French respondents in 1987 to 42% in 1989. Interestingly, despite these
concerns, 48% of the French considered West Germany to be France's closest ally,
a figure that climbed to 54% by October 1988. In Germany, 77% of citizens viewed
the United States as their foremost partner in 1983, but by 1988, this affection had
notably declined, with surveys indicating that 67% of Germans regarded France as
their most trusted friend (SOFRES 1991, 82-86).
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given their technological, monetary, and economic development. This
phase of the formulation and construction of the “new world order” will
be a phase of equalization in power and multilateral domination of the
world until one of the mentioned states is able to significantly expand
the sphere of its influence in the pursuit of economic, political, and
military interests on “foreign” terrain, without jeopardizing its previous
position in the division of dominance. In the meantime, it is reasonable
to anticipate that Germany and Japan will keep expanding principally
the economic, fiscal, and political components of their influence, while
the United States will continue to augment its military and political
assets, although we should not forget, not already mentioned fact that
Germany, even before its unification, almost unnoticed, became the
strongest military power in Western Europe, but also that Japan has just
as quietly, in the last half century, renewed and significantly strengthened
its military potential to the extent that it makes its neighbors think about
it seriously (Simeunovi¢ 2014).

“However, military power is no longer, nor is it likely to be,
the sole determining factor of prestige on a global scale” (Simeunovi¢
2014, 121). This is confirmed by the example of Russia, whose military
power is undoubtedly very impressive due to its nuclear potential, but
its economic power is not sufficient to make it a leading world power.
“The balance in economic power as the basis of the total power of the
three, already existing, economic and technological centers of the world
(the USA, the EU headed by Germany and China, India and Japan as
moderators of the economic outlook and power of the Far East), will
decide whether the USA will retain, in not so distant future, the throne
of the supreme position in the global hierarchy or it will have to co-share
it, and eventually abandon it” (Simeunovi¢ 2014, 121). Their current
supreme position in military strength will hold little value without
preserving economic might as the foundation of general supremacy.
Similarly, a strong military today would not be worth much to either
Russia, together with the Commonwealth of Independent States (CIS),
nor China if they had not economically strengthened, the first one less,
the second one more, but both countries have clearly strengthened
enough to dare to claim their share of the throne of world power
(Simeunovi¢ 2014).

It is a logical to assume that Germany and Japan, despite
increasing their military potential It is to be expected that powers such
as Germany and Japan, despite increasing their military power, will
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not in the future strive to implement their interests through the use of
military force on the international stage, and the least of all by using their
own forces, except at the request of “the big brother,” but will strive to
do so through channels of economic and, especially, technological and
financial influence with the extensive use of multilateral institutions.
This explains the persistence of Germany and Japan, as well as some
other regional powers, in their efforts to join the UN Security Council
as soon as possible and, as permanent members, gain as much of
the political power and global influence as possible, and the strong
opposition to this from the USA, but also from France and England,
which are already second-rate powers that derive their political power
to the greatest extent precisely from possessing this positional advantage
in relation to Germany and Japan. Indeed, America currently enjoys
“greater co-optive power than other” (Nye 1991, 2—-7) countries, due
to its privileged position in the world’s most influential international
forums and structures (UN, IMF, GATT, OECD, NATO). However,
although this position of the USA has been shaped and acquired by
historical forces, it is, unlike the position of Great Britain and France,
whose political power lays heavily in the historical position as the
permanent membership in the UN Security Council is, not primarily
contained only in some historical right to power, but, on the contrary, it
is one and a very clear expression of the current general and enormous
political, economic and military power that the USA has (Simeunovic¢
2014).

This “fight” over the entry into the UN Security Council appears
all the more logical in the light of the fact that the “new world order”
is expected to be elitist, expressed in the possibility of possessing and
using exclusive positions of power. By taking advantage of the global
tendency to shift the center of gravity of power from the legislative to the
executive, the designers of the “new world order” have transformed the
UN General Assembly, formerly the main body, into a body of second-
class importance, and the UN Security Council into a body of first-
class importance, and even into a kind of seed of a world government,
justifying this by the reasons of swiftness of decision-making as a critical
element in the process of providing assistance to “endangered” countries
and peoples. As a result of this change, which has enabled the nearly
complete dominance of the USA in the UN agenda, the organization is
progressively becoming a, while legally constituted, yet increasingly
questionable instrument. It is used to advance the strategic military,
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political, and commercial objectives of the world’s most economically
and politically dominant nations. These nations aspire to institutionalize
a “new world order” as a perpetual condition of their own hegemony
within the global community, disregarding the desires and necessities
of other states. This often occurs in direct opposition to the wishes and,
specifically, the well-being of the majority of UN members categorized
as developing nations (Simeunovi¢ 2014).

The growth of the power of Japan and Germany, which positions
them on the map of global great powers, should not obscure our view
of the great power bases for activities on this global plane by the
Russian Federation. We must also include the geopolitical space of the
Commonwealth of Independent States. Behind them, an even greater
global power is on the rise, China, which is not only an economic and
political giant but also an unavoidable military factor. We should not
lose sight of the fact that the spheres of influence of these global players
are still the same ones in which periods of conflict and cooperation with
Germany and Japan alternated, as if they were also spaces of various
forms of state closeness.

The new rise of Russia began during the reign of Vladimir Putin.
However, this time, this rise is not based on nationally based federal
units, as during the Soviet Union, when these national creations were
necessarily directed towards insincere mutual declarations of solidarity.
Also, it is not about the creation of a new nation-state, but rather the
restoration of an empire without an emperor. Starting from the fact that
empires could never be mononational, if we bear in mind the empire’s
need to control large geographical areas, but that they therefore always
had to be multinational, then we can logically conclude why this state
restoration could not rely only on the Russian nation. To make the
demographic, national asymmetry even more striking, we will recall
that millions of Russians remained to live outside the current borders
of the Russian Federation, and after the collapse of the Soviet Union.
This was led by the catastrophic Soviet model of forming republics.
This model was the same in the USSR as in the FPRJ, and later in the
SFRY, and was characterized by the fact that state engineering insisted
that federal units be tailored to the needs of small nations. These needs
were satisfied primarily through the imperative that all members of a
smaller nation be included in a federal unit, to the detriment of a larger
nation, and especially to the detriment of the largest nation, such as the
Russians in the USSR or the Serbians in the FPRJ and SFRY.
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Considering the fact that any Russian reconquest that would
aim to return any territory with a majority Russian population would
be doomed to political and military difficulties, it remains logical that
the restoration of the “empire” is limited primarily to the existing
internationally recognized territory of the Russian Federation. The return
of any Russian territory that remained in other states, in addition to being
very challenging, does not seem to be an overly useful undertaking,
considering the risks. However, over time, with the strengthening of
the state space of the Russian Federation, the reintegration of Belarus,
Ukraine, and Kazakhstan would be attempted. The new state community
thus created would be the core of a broader military-political connection
in which states close in religion and culture, such as Serbia and Bulgaria,
but also the Slavic Czech Republic and Poland, despite religious
differences, could find their place. The geopolitical entity thus created
would later be strengthened by alliances in the East through which the
Eurasian Union would be created, primarily through cooperation with
North Korea and China. Of course, this Eurasian connection would
imply closer integration with the members of the Shanghai Cooperation
Organization (SCO). Such geopolitical integration of Eurasia would
enable the redistribution of world power. All of Russia’s efforts in this
direction imply the return of military power, which declined sharply in
the years of the collapse of the USSR and remained at a low level during
the last decade of the 20™ century. Until this long-term process takes off,
Russia can only achieve a balance between the military power of the US
and NATO through the competitiveness of its vast strategic and tactical
arsenal. The Russian-Ukrainian war shows that Russia is determined
on its path to restoring the empire. In these aspirations, the fact that
Russia is ready to enter into open conflict with NATO for parts of the
old empire, such as Crimea and Sevastopol, which would not exclude
the use of nuclear weapons, is striking. Without access to the southern
coasts that territories such as Crimea provide, Russia would remain a
regional power (Simeunovic¢ 2014).
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Jparan CumeyHnoBuh’
Daxynmem nonumuukux Hayka, Ynusepsumem y beozpady

DIOBAJU3AIIMJA U MEBYHAPOJIHU
OJHOCH™

Pe3ume

Ja 6u ce pazymeo ogHoc m3Mmely rnobanmsanuje u MehyHapoaHux
0JIHOCA, HEOTIXOJIHO je MPOIEACBTHYKN PA3IMKOBATH TIOjMOBE HOBOT
CBETCKOT TIOPETKa, TIT00an3Ma 1 rirodain3anyje KOju ce 4eCTO KOPHCTe
0€3 MHOT'O TEOPHUjCKOT pa3yMeBarba, MOHEKA [ YaK ¥ Ka0 CHHOHUMH, IITO
CTBapa TEPMHHOJIOIIKY 3a0yHy. To Cy Tpu pa3nuuyura TepMHHA KOja Cy
IOBE3aHa jep ce OJHOCe Ha ucrpemieTere peHomene. [modanuszam je
HJIC0JI0TH]ja, rI100anu3alyja je mpouec UMIUIEMEHTAII]e UICOJIOIMKIX
npemuca riiodaan3Ma, a HOBU CBETCKU TIOPEIaK je MOTUTHUKO-TIPABHU
CHCTEM CBeTa y HacTajamy. KoHIeNT u nmpakca riiobanu3amuje yKbyayjy
pavKaIHe MPOMEHE Y CABPEMEHOM CBETY Y KOPHCT j¢IHOT [IEHTpa MONH 1
cTOora rmoJipa3syMeBajy ApacTU4He MPOMEHe y Mel)yHapoAHIM OJHOCHUMA.
I'moGanuzainuja noapasyMeBa Ja caBpeMeHe MeljyHapojHe ojHoce
Tpeba aa KapakTepuiie: HehopMaHO YIIpaB/bakbe CBETOM U3 jEHOT
IeHTpa MOhM KOHTPOIMCALEM B BONCHEM TIIOOATHUX TOJUTHYKHUX,
€KOHOMCKHX M (DMHAHCHjCKUX TOKOBA; IEMOKpaTH3aIlija CBIUX 3eMalba
cBeTa yBoh)eHEeM €BPOATIAHTCKOT MOJea IEMOKpPATHje Kao jeTMHOT
BaJIMJIHOT; HeTalfja HAllMOHAIHOT CYBEPEHHUTETa U NPEBA3UIIAKCHE
HAIMOHAJHOT UACHTHTETA; cCMameHa yiora YH u cBux mehynapomaux
opraHu3aliija ¥ HHCTUTYLIM]ja TJi¢ 3aTOBOPHUIIU TJI00aIM3aIdje HUCY
JIOHOCHOIIN OJTYKA; ,,MCHAIIePCKa™ YMECTO IMMOCPETHUYIKE JUTIIOMATH]E;
EKCKJTy3UBHOCT TpaBa riodainucTa Jia KOpucTe CUity y Mel)yHapoaHum
onHOCHMA; (haBOPU30BaE XYMAHUTAPHUX WHTEPBEHIMja KA0 BPCTE
OpYy’KaHUX CyK00a; OKyIIaj yCMepaBamba TOKOBa MUTpaHaTa U lbUXOBOT
WHTEH3HUTETa; yckpahnBambe MpaBa Ha Halpe1aK CBUM HET100aIn30BaHUM
3eMJbaMa, 4aKk M OHUM jauuM nonyt Pycuje m Kune; craBibame
Mel)yHapoHUX OJIHOCa TUPEKTHO Y CITYyKOY 3a/10BOJbaBamka HHTEpeCa

* Wwmejm: dragan.simeun@gmail.com; ORCID: 0009-0003-6455-5769

™ OBaj paj je paHuje MpeACTaBILEH MO/l HCTHM HACIIOBOM Ka0 YBOJHO TIPEIaBarhe
Ha Hay4yHO] KoH(pepeHuuju Cprcku ¢punozodpcku cummnosujym Sophos, koja je
onpkana y Tpebumy of 29. jyHa no 6. jyna 2023. roause.
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MYJITHHAITIOHATHAX KOMITaHH]a. 3aTOBOPHUITN TIIO0ATH3AIN]E NTMaJTH
Cy caMoO OTpaHHYCH YCIIeX Y OBHM HaropuMa 300T pa3IHdUTHX BpPCTa
otropa. ['mobanu3anuja je yramaBHOM MMOCTHTHYTa Ha Mel)yHapomHOM
€KOHOMCKOM HHBOY, & MHOTO Mame Ha Mel)yHapOoTHOM MOJUTHYKOM H
MehyHapoaHo-0e30e1HOCcHOM HUBOY. Mako je moderak riaodanusanyje
HajaBuo Op3 Kpaj HAIlMOHAJIHE JIP)KaBe, IbeHOT CYBEPEHUTETA, a CAMUM
THUM ¥ HaIl¥je Kao ’eHEe OCHOBE, TO CE€ HHje MOTOAMIO. ['0TOBO CBE MITO
j€ UMaJIo HaIIMOHAIHH TPePHKC OMMpao ce rirodanu3anuju y Behoj mmm
Mam0j MEpH Y MUMe TIpaBa I0jeIfHIA A2 TOCTOjU KOJIUKO M ONIITEe, U
TO je TJIIaBHH PA3JIOT 3aIITO INT00aINCTH HAIIMOHAITHO BUJIE Kao HajBehy
npeTwy. Bpeme Benwkux murpanuja, kao u pat usmelhy Pycuje u
VYkpajuHe, MOACTaAKHYT OPYXK]jeM, CPEJCTBUMA U JIOTUCTHKOM 3alaIHIX
CWJIa, JIOHEO je HOBE, BEJMKE M TMOCIIEJANIHO jOII YBEK HECXBATJHHBE
M3a30Be HE caMO TIo0ann3anrju Kao mporecy, Beh u rmodaimsmy Kao
UJICOJIOTHJH ¥ HOBOM CBETCKOM MOPETKY Kao MPOjeKTOBAHO] MOJIUTHYKO-
MPaBHO] KOHCTPYKIMjU riio0anHor cucteMa. Pycuja je oOjaBuna HOBH
KOHIENT HOBOT CBETCKOT TOPETKa, a MHOTE 3eMJbE, O]l KOJHX CY
Heke unanmie EY, ycrane cy MpoTHB IIO0aTHUX MOJENa, CHAXKHO
ce okpehyhm ka CBOjUM HAIlMOHAJTHUM HWHTEpPECHMa, OOHOBH CBOT
HAIMOHATHOT CYBEPEHUTETA 1 jadarby CBOJUX HAIMOHAIHHIX BPEITHOCTH,
MaKo Cce JOHEIAaBHO YMHMIIO JIa Cy C€ T€ 3eMJbE MOTIYHO CTOIWIIE Y
HaIHAIMOHAIHO jeJMHCTBO. CBe je OYMIIIeIHU]E 1a CYy paT U MUTpaIlnje
OWJIM caMO TOBOJ 32 MOHOBHO OOHABJbaH-€ KOHIICTITA HALIMOHATHE
JprKaBe Kao BayKHOT Hacieha u ieHe Behe He3aBUCHOCTH, U TO HE caMO
Ha TepuTopHju EBpore, mTo ykasyje Ha Mmpolec pecyBepeHu3aluje y
rI100aTM30BaHUM IOIPYYjUMa Kao pacrpocTpamenuju peHomeH. OBo,
Kao M JPYTW aKTyeJHU mpolecu Kopumhema u pacnozene Mmohu mehy
JpkaBaMa Ha rJI00aTHOM HHBOY, HECYMIbMBO he CHa)XKHO yTHIATH Ha
npodunucame MehjyHapoaHux oxHoca y O1mckoj OyayhHocTu.

Kibyune peun: rinobanusaiuja, Mel)yHapoIHH OJTHOCH, CYBEPEHHTET,
HAI[MOHATTHA ApKaBa, MUTpaIl¥je, OPy)aHu CYKOOH,
pecyBepeHH3aluja

*  This manuscript was submitted on May 3, 2026, and accepted by the Editorial
Board for publishing on May 21, 2026.
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Abstract

The text presents certain evidence of Slovenian—Serbian closeness
during the Second World War, which, due to so-called higher interests —
national/political/religious/ecclesiastical — has been neglected to such an
extent that it now seems never to have existed. Thus, from the creation of
communist/socialist Yugoslavia to the present day, Slovenia has carefully
selected the topics through which it reveals its 20"-century history. In
that process, one of the casualties was the history of Serbian—Slovenian
ties during the Second World War, as confirmed in various spheres: from
the joint struggle against the occupier and under the flag of the Yugoslav
Army in the Homeland, to the suffering caused by the ideologues and
defenders of the ethnocidal/genocidal Independent State of Croatia. The
text also recovers from controlled oblivion the memory of the mass
demonstrations held at the end of March 1941 in Belgrade and Ljubljana
against the protocol on Yugoslavia’s accession to the Tripartite Pact.
These events undoubtedly shaped the future of the Slovenian and Serbian
peoples during the Second World War, yet Yugoslav historiography
carefully avoided them, only for them to become anachronistic in the
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contemporary era — due to new higher interests. The closest neighbors of
the Republic of Serbia and the Republic of Slovenia have also benefited
from this, protecting their own interests, including shaping the terms of
confronting their own Second World War legacy.

Keywords: Slovenia, Serbia, Slovenian—Serbian relations, Independent
State of Croatia, Second World War, Yugoslavia

INTRODUCTION

Among scholars and interpreters of history, there have always
been so-called small and large historical topics, classified according
to various criteria, mostly as a consequence of the spirit of the time
(Zeitgeist) and the spirit of the place (Genius loci). Ideological starting
points, as well as the so-called capacity for experience, have often
remained the main points of reference in their evaluation.

Of course, the typology of topics also depends on whether they
are international or local in character, although many are, by their
nature, glocal. Their significance may nevertheless be diminished for
various reasons, especially when they are perceived as a threat to the
higher interests of a particular community or group (political, national,
religious, ecclesiastical, or state). When this is combined with malignant
assumptions according to which everything good is “Us” and everything
bad is “Others,” as well as the tendentious channeling of the culture of
memory, many topics can become undesirable, no matter how justified
by the creators of collective representations of good and bad: of “friends”
and “enemies,” and thereby, consequently, of fiiendly and hostile topics.

All of the above are among the reasons why, until now, the
characteristics of Serbian—Slovenian/Slovenian—Serbian ties during the
Second World War, as well as their diverse interconnections, similarities,
and closeness, have not been brought to the forefront of public
attention. One reason for this injustice may also be found in the fact
that in Slovenia, the events of the, officially, last world war are “often
observed without taking into account the Yugoslav framework, as well as
without placing them in a broader international context” (Godesa 2007,
174). At the same time, the impression is that a more comprehensive
engagement by Slovenian historians with the Second World War began
only after the breakup of communist/socialist Yugoslavia, that is, after
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Slovenia matured as an independent state (1991). Until then, according
to the same premise, it was not desirable to address certain segments of
their own past. When this is intertwined with contemporary Slovenia’s
aspiration for good-neighbourly relations with states belonging to the
same geostrategic formation, within which the religious/confessional
element also exerts influence, the silencing of the truth seems to have
become part of a compromise made in the name of higher interests.
Thus, everything that might call the controlled past into question was
suppressed, which suited a third party very well. For, however it may
seem, Slovenian—Serbian closeness could also be understood as a danger
to an objective understanding of the legacy of their closest neighbors
— today the independent and sovereign Republic of Croatia (to which
Slovenia has, for several reasons, grown closer in relation to the state
of “primitive schismatics,” as Serbia and the Serbian Orthodox Church
were characterised in the Independent State of Croatia [hereinafter
NDH], as well as in the years immediately preceding its creation (cf.
Jovanovic¢ 2025)).

ON EXAMPLES OF CONTROLLED
HISTORICAL (UN)AWARENESS OF THE SERBIAN
AND SLOVENIAN PEOPLES AND OF THEIR CLOSE
TIES IN THE SECOND WORLD WAR

In that context, the claim that the Catholic Church in Slovenia
during the Second World War had better relations with Belgrade than
with Zagreb, the principal centre of the NDH, deserves separate and
more detailed elaboration (Griesser Pecar and Dolinar 1996, 60).' In
support of this claim, many Slovenian—Serbian connections established
at that time bear witness. Among the evidence is the fact that certain
Slovenian priests acted as couriers between Serbia, Rome/Vatican,
and London, as the seat of the Yugoslav government-in-exile. At the
same time, they spread news about the systematic killing of the Serbian
people in the NDH, which may be noted here only briefly by a remark
that both the Slovenian and Serbian publics were duly informed of
it. The reasons for the silence are to be found not only in ignorance

' This view is particularly significant because the Slovenian historian in question was

assessed as having “a pronounced inclination toward the counterrevolutionary side
defeated in the war” (Godesa 2007, 181).
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and prejudice. Moreover, even the appeal of Slovenian priests of the
Archdiocese of Belgrade for their pastor, Josip Uj¢i¢, to appeal to the
Vatican for the Serbian people to be saved from the UstaSa pogrom in
the NDH has been neglected, although he did so several times. (The
clergy’s letter, written in Slovenian, is today preserved in the Archive
of the Ordinariate of the Archdiocese of Belgrade, and bears no registry
number. Slovenian historiography contains no reference or discussion
of the letter’s content.)

Chronologically speaking, controlled memory among Slovenes
and Serbs — with the imposition of oblivion and the prohibition of
remembrance — was, after the postwar agitprop period, followed in
historiography by an environment in which topics important for a more
dignified understanding of the Second World War were only partially
researched (Stankovi¢ and Dimi¢ 1996). Fortunately, since the end of
the last century, the concept of “collaboration” has increasingly come
into focus among Serbian and Slovenian historians (Pleterski 1991, 215—
219; Petranovi¢ 1993, 207-215; Mlakar 2001, 113—-122; Griesser Pecar
and Dolinar 1996, 27-36; Griesser Pecar 2004; Cepié, Gustin, 1 Troha
2017, 226-238; Stojanovic¢ 2021, 385-405), along with a more frequent
— more or less pronounced — acknowledgement of the existence of two
liberation movements among the Yugoslav peoples, and not only of the
victorious one led by the communists under Josip Broz Tito, the head of
the so-called revolutionary camp. The other movement, however, was
distinctly anti-revolutionary and anti-communist. It rallied under the flag
of the Kingdom of Yugoslavia and was initially composed of officers
of the Army of the South Slavic monarchy, led by Dragoljub Draza
Mihailovi¢, whom the Allied powers regarded in the first years of the
war as the only legitimate leader of resistance — a fact that historiography
of the so-called left political provenance readily forgets. This would be
superfluous to mention were it not for the strong ties between the Serbian
and Slovenian peoples, precisely within that defeated Army, for whose
fate responsibility also lies with the West, that is, with the division of
the world into spheres of interest among the Allied countries, realised
no later than 1943 (Nikoli¢ 2018).

In fact, the prologue to the uncovering and liberation of truth in
the Slovenian public sphere was the documentation of mass graves of
the so-called “enemies of the people,” scattered across Upper and Lower
Carniola, as a consequence of the summary executions of the so-called
Red Terror of 1945 (Hanci¢ 2015; Mozina 2021; see: Bobi¢ 2024) (with
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the unavoidable observation that Serbian historians have still shown no
stronger interest in studying the fate of Serbs who were killed “in the
name of the people” and then thrown into pits throughout Slovenia,
thus finding themselves among the many thousands of murdered
Slovenes). Still more striking is the complete ignoring of the existence
of one of Draza s cells, located in the building of the Ordinariate of the
Archdiocese of Belgrade itself. They were all arrested by the Gestapo,
and then part of the Slovenes, who made up that cell, were executed
in 1942 and buried in mass graves in Jajinci near Belgrade (Jovanovi¢
2022, 302-303).

Thus, among the topics that still need to be brought together
are those that point to the diverse affinities between the Slovenian and
Serbian peoples during the Second World War, linking many thousands
of similar life stories (personal histories), often marked by similar
or identical suffering in combat, in prisons and camps, or as civilian
hostages of the Nazis. This was also the case in Kraljevo, where, in
October 1941, as part of Nazi reprisals. several dozen Slovenes were
executed together with about 2,300 Serbs and around twenty Croats and
Bosniaks (Jovanovi¢ 2015, 57, 59, 71-74). However, this fact has not
received a worthy analysis by Slovenian historians or has been placed
within interpretative frameworks close to the communist regime. Such
interpretations were also unfavourable toward the memories of Slovenian
and Serbian intellectuals who, fleeing the advancing Bolshevisation of
Yugoslavia, entered political emigration. Although they left testimonies
to the extent to which Slovenian—Serbian relations were fraternally
intertwined, these accounts too have, by no means accidentally, been
neglected.

In fact, these relations were mentioned under the auspices of the
Communist Party of Yugoslavia only within a rigid ideological context, as
was also the case with Metod Mikuz (Mikuz 1956) in the book Overview
of the Development of the National Liberation Struggle in Slovenia.
Mikuz’s approach might have been somewhat more understandable/
acceptable had his work not been published as many as eleven years
after the end of the war and — according to him — the “victory of the
revolution,” thereby openly appropriating the character of the National
Liberation Struggle (which is untrue, since that struggle also included
those — most likely the overwhelming majority — for whom communist
manifestos meant nothing, but for whom only freedom mattered).
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At the same time, it is indicative that Mikuz never provided an
account of wartime events in the area between Ljubljana and Belgrade,
as if the NDH had never existed. This, too, may be understood as harmful
to the very people to whom he belonged, since he remained silent about
their agony. Simultaneously, he minimised the scope of the organised
killing of non-Croats throughout the NDH on an ethnocidal/genocidal
basis (primarily the Serbian, Jewish, and Roma populations). This too
was part of the price paid for constructing the “brotherhood and unity”
of the peoples and nationalities of Tito’s Yugoslavia, which exploded
during its bloody disintegration at the end of the 20th century as a result
of decades-long suppression of memory, that is, of unsettled accounts
(to which none other than the Yugoslav communists contributed, above
all the salon communists, alienated from those to whom they preached
about an earthly kingdom).

A similar reserve in addressing events in the NDH and its
relationship toward Slovenia and the Slovenes can also be found in
the work of Mikuz’s compatriot Zdravko Klanjscek. In his work The
National Liberation War in Slovenia 1941-1945, first published in the
1980s, he states only that “in neighboring Croatia a quisling Ustasa
state entity was created,” and that “the position of Slovenia, although
fundamentally identical to the position of other Yugoslav peoples
and nationalities who also lost their freedom, was [...] nevertheless
different precisely because of the proximity of the mother states of the
main aggressors against Yugoslavia” (Klanjs¢ek 1984, 33). In doing so,
Klanjscek neither addresses the existence nor the actual nature of the
NDH nor notes that Slovenes were also killed within that entity under
accusations of belonging to the anti-Nazi/anti-fascist movement, i.e.,
of being opposed to the UstaSa state. (In the same work, not a single
concentration camp in the NDH is mentioned, in which Slovenes were
also killed, primarily in Jasenovac, whereas Italian and German camps
are listed, to which — it follows from Klanjs¢ek’s account — almost
exclusively partisans, i.e., communists, were taken, which is also
verifiably untrue.)

Regarding March 27, 1941, as a turning point among the
Yugoslav peoples, Metod Mikuz states that “the popular masses, under
the leadership of the Party,” on that day gave it “its true content as
soon as the bourgeois coup was carried out in Belgrade [...]” (Mikuz
1956, 47). If it is taken into account that Mikuz — symptomatically —
refers to the NDH simply as “Croatia,” the question arises why some
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historians to this day persistent in using that designation as a synonym
for the Ustasa entity, created through the war enterprise of Hitler and
Mussolini and also supported by the so-called Church among the Croats,
led by the Archbishop of Zagreb Alojzije Stepinac (today a candidate for
canonisation, which is more than debatable based on our insight into the
process and testimonies of several Slovenian priests. This should also be
taken into account when considering the neglect of Slovenian—Serbian
closeness during the Second World War, encouraged by the organisers
of Stepinac’s beatification and canonisation (Jovanovi¢ 2025).

The aforementioned authors belong to a series of historians in
whose works there is no mention of the fact that in Slovenian settlements
occupied by the NDH a “planned Croatisation” was carried out (Mozina
2021,47, 51; Ferenc 1979, 405; Skiljan 2014, 284, with sources in notes
803-805), along with the sending of priests under Stepinac’s jurisdiction
to preach about heavenly justice. All in all, it has been necessary to wait
for the awareness of these issues to emerge in the Slovenian public sphere
as well. If this trajectory continues, “it may be possible to anticipate
that, in biblical terminology, the “fullness of time” for bringing together
all topics related to Slovenian—Serbian closeness is now approaching,
closeness which should be traced from March 27, 1941, followed by the
April War and the dismemberment of Yugoslavia. (Far from insignificant
is also the fact that this closeness had already developed strongly in
the interwar period, when Belgrade became an important hub for many
Slovenians as well (Jovanovi¢ 2022).

*

The present day has finally brought Slovenian and Serbian
historians together around a position which, with regard to the collapse
of monarchical Yugoslavia, is expressed by JoZze Mozina as follows:
“In addition to the overwhelming superiority of Germany, Italy, and the
satellite states, the Kingdom of Yugoslavia was also confronted with
Paveli¢’s, i.e., the Croatian stab in the back” (Mozina 2021, 38, with
source in note no. 111; cf. p. 42; cf. Godesa 2011, 171, 183), along with
Croatian aspirations toward Slovenian territories. It is worth noting that
said territories were considerably larger than those occupied, which,
indicatively, has only recently been discussed in a TV report “Five
Slovenian Villages that Survived the Second World War under the NDH”
(Svensek 2019), and in the even more strikingly titled article ““The NDH

203



SPT No 3/2026, year XXXIII, vol. 97 pp. 197-216

Occupied Slovenian Villages’: Will Slovenia Demand War Reparations
from Croatia?” (Zore 2011). For the sake of accuracy, Mozina’s phrase
“Croatian stab in the back” is also found in the Proclamation of the
Central Committee of the Communist Party of Slovenia from April
1941, addressed to the Slovenian people, which stated: “Faithful to the
treacherous tradition of the Croatian nobility, the Croatian capitalist
gentlemen opened the doors to foreign conquerors and thus stabbed the
peoples of Yugoslavia in the back™? (CCKPS 1941). Thus, the Slovenian
core territory was further condemned to all kinds of suffering, torn apart
between the forces gathered around Germany and Italy, and with the
creation of the NDH prevented from remaining part of Yugoslavia and
thereby from resisting the enemy — the future occupiers (at the same
time Slovenian politicians were drawn into attempts to reach agreements
with Hitler, alongside the futile self-proclamation of an independent
Slovenia, which — like the establishment of the NDH — was assessed as
a betrayal of Yugoslavia (cf. Petranovi¢ 1993, 207-211), although the
Ustasa entity represented a long-prepared project that was ultimately
brought to fruition).

ON THE PROLOGUE OF THE SHARED SUFFERING
OF THE SERBIAN AND SLOVENIAN PEOPLES
IN THE SECOND WORLD WAR

The extent to which the Slovenian and Serbian peoples were
predestined to suffer in the Second World War is also evidenced by the
fact that they were, each in their own way, entangled in the military
coup of March 27, 1941 in Belgrade, which followed Yugoslavia’s
accession to the Tripartite Pact two days earlier (see: Janjetovi¢ 2006,
1021; Radi¢ 2008, 72, with note no. 7). That pact allegedly “guaranteed

The following was also stated: “Alongside the Belgrade ¢arsija and the treacherous
Croatian gentry, the greatest responsibility for the national misfortune that befell the
peoples of Yugoslavia is borne by the Slovenian capitalist gentry. These gentlemen,
led by clerical leadership, have for years participated in a disastrous anti-people,
anti-national policy. The Slovenian clerical gentry stood, with poisonous hatred,
at the head of the entire anti-Soviet campaign and did everything to prevent a
closer rapprochement between Yugoslavia and the Soviet Union. These gentlemen
participated in the unfortunate accession of Yugoslavia to the Tripartite Pact and
ultimately placed their stamp on the treacherous ‘National Council’[...]” (CCKPS
1941).
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that during the war Germany and Italy would not seek the passage or
transport of their troops across Yugoslav territory,” confirming “their
decision that they would always respect the sovereignty and territorial
integrity of Yugoslavia” (Politika 1941).> However much the communists
appropriated March 27, and its legacy (cf. Timofejev 2011, 234-237),
they quickly forgot not only that in April 1941 they celebrated Stalin’s
system of government and his non-aggression pact with Hitler (1939),
but also that they had held pro-Nazi positions (Radi¢ 2008, 72, with note
7), reinforced by years of Comintern stipends (it remains unclear why
Yugoslav communists would have sought war against the Reich if such
a course had run counter to Stalin’s pact with Hitler, which remained in
force until June 22, 1941, when Germany attacked the USSR).

It would be unfair to overlook how, on March 27, the Yugoslav
capital, in the largest mass gathering it had ever witnessed, echoed with
the cry “Better the grave than a slave,” after which, on April 6, the first
attack by German aviation followed. Alongside Minister Fran Kulovec,
the first Slovenian victim of the Second World War, nearly three thousand
residents of Belgrade were killed, along with a significantly larger
number of wounded. (As a nota bene, it needs to be pointed out that in
certain parts of Yugoslavia, there was no publicly expressed empathy
for the suffering of its capital, and thus of its multi-ethnic population.
Even in present-day literature published outside Serbia, the event is
often reduced to the generalised phrase “the bombing of Belgrade,”
without any indication of the catastrophic consequences of that act.)
Recalling the aforementioned slogan would be superfluous if not for the
similarity with a verse by France PreSeren, written in 1835 in the poem
The Baptism on the Savica: “Less terrible is the night in the bosom of
black earth than under the bright sun the days of slavery.” According to
our knowledge, this is the first time a connection between the two has

3 The title and subtitle of the text are cited. Branko Petranovi¢ and Nikola Zuti¢
emphasise that the funds given to Yugoslav politicians before the coup were not
bribes for action but a means to strengthen propaganda against Germany. Based
on certain sources, they state that money was handed to some Serbian politicians,
as well as to members of the Slovene People’s Party (“Slovenian clericals”)
(Petranovié i Zuti¢ 1990, 89, with source in note no. 2); see also: Stafford 1977,
399-419; cf. Vodusek Stari¢ 2002; Godesa 2011, 156-157; 178). On the activities
of the so-called Catholic political circle immediately before the April War and the
occupation of the Kingdom of Yugoslavia, see Barker 1981, 7-28; Godesa 2006,
152-187; Godesa 2006, 209-215.
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been suggested. If further research confirms that Preseren’s words were
indeed used, this would be a valuable contribution to historiography (one
that could disrupt the official version of history not only of the Serbian
and Slovenian peoples).

It is worth recalling that the echo of this libertarian cry quickly
spread to Ljubljana as well. This fact has also remained little known.
More precisely, it has been consigned to oblivion because it has not
been insisted upon. Fortunately, Bojan Godes$a has recently provided
details of multiple significance for understanding the history of the
constituent peoples of the Kingdom of Serbs, Croats, and Slovenes/
Kingdom of Yugoslavia. According to him, Slovenian public opinion
— unlike the Croatian, for example — did not welcome Yugoslavia’s
accession to the Tripartite Pact. This became particularly evident after
March 27, 1941, when demonstrations were also held in Ljubljana, as
they were in Belgrade. According to Godesa, the student demonstrations
against accession to the pact were attended by supporters of all political
groupings: “After the coup, supporters of the Slovenian People’s Party
and the Ljoti¢evci [sympathisers of Dimitrije Ljoti¢] also joined the
general mood. Through the organisational secretary of the banovina
committee of the Yugoslav Radical Union, Franc Kasa, Snoja called on
Catholic youth to take to the streets [...] Thus, the whole of Ljubljana
became one enormous manifestation for the new government. People
embraced and kissed, shouted and sang. At almost every corner,
gatherings with patriotic speeches were held. Around ten o’clock, the
new government’s list was announced. All traditional parties were
represented [...]” (Godesa 2011, 160-161).

(For the sake of truth, it should be noted that in Ljubljana, some
feared the consequences of the coup, which is difficult to address
properly without fuller examination, especially if one takes into account
the rapidly shifting political currents that prevailed from April 1941
onward, together with attempts to defend national interests, as was also
the case in Serbia.)

The similarity of the events conveyed by Godesa with one of the
descriptions of simultaneous demonstrations in Belgrade seems unreal:
“[...] As early as six in the morning, the streets were crowded with
people, peasants in festive attire who kept arriving from surrounding
villages, workers, intellectuals, pupils, and citizens, old and young, all
had come out to give vent to their joy; all embraced one another, cried,
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sang, and cheered. That day the greeting was ‘Long live the King, long
live Yugoslavia’ [...]” (Ristovi¢ 1997, 183).

To most contemporaries today, it would probably sound
anachronistic, if not misplaced, that the Ljubljana Slovenec, on the
occasion of the coup, was filled with news under headlines: “Ljubljana
and all Slovenia demonstrate for the King and Yugoslavia” (Ljubljana in
vsa Slovenija manifestira za kralja in Jugoslavijo), “Slovenian Catholic
Academics to King Peter 11” (Slovenski katoliski akademiki kralju Petru
1), “Patriotic manifestation of Catholic educational organisations
in Union” (Domoljubna manifestacija kat. prosvetnih organizacij v
Unionu), “Carinthian fighters to His Majesty King Peter II”” (Koroski
borci Njegovemu Velicanstvu kralju Petru II), “War volunteers of
the ‘District Organisation of the Association of War Volunteers of
the Kingdom of Yugoslavia’ in Ljubljana” (Vojni dobrovoljci ‘Sreske
organizacije Saveza ratnih dobrovoljaca Kraljevine Jugoslavije’ v
Ljubljani), “Association of Reserve Non-Commissioned Officers of
the Kingdom of Yugoslavia, Ljubljana Subcommittee” (Oklic rezervnih
podcastnikov. Zdruzenje rezervnih podoficirjev kraljevine Jugoslavije,
pododbor Ljubljana) (Slovenec 1941, 2-4).

However, to what extent even the cited material can be placed
in entirely different frameworks is confirmed by a claim published in
2018, according to which the coup in Belgrade aimed at the “overthrow
of the Banovina of Croatia,” and by which “supporters of Greater-
Serbian policy wanted to destroy it with a coup d’état” (Batelja 2018,
17).* Thereby deliberately neglecting that the coup was accepted by four
Croats and two Slovenes who were members of the coup government.
Unfortunately, only those well-versed in history, as well as those familiar
with the present-day realities in the territory of the former Yugoslavia,
can fully understand the aims of the cited statement, regardless of the
characteristics of the coup itself. The coup has been differently evaluated
among Serbian intellectuals, even portrayed in the darkest terms, yet
with an almost unanimous view that the West had already betrayed the
Serbs before the coup (Zivojinovi¢ 2011, 514), and that Yugoslavia
became a sacrificed ally of London and Washington. It is also indicative
that it was long suppressed that the Soviet Union did not object to Hitler,

4 For the sake of fairness, one should not turn a blind eye to what Franc Kulovec
allegedly said in resignation on April 2, namely that “the Serbs did not [alone]
create Yugoslavia, but they destroyed it” (Rahten 2022, with source in note no. 85).
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then its ally, attacking Yugoslavia, even though it knew of plans for its
dismemberment.® (There were likewise no comments on the killing of
God in Stalin’s empire, nor on pro-Soviet territorial ambitions, expressed
even when the Soviet Union attacked Poland, dividing it with Hitler
[1939], and then killing thousands of Poles.)

For the sake of truth, the consequences of the March cry, also
assessed as a “symbolic and hopeless defense of honor” (Janjetovic¢
2006, 1021), were such that the living soon began to envy the dead,
while the instigators of the coup, primarily in London, expected the
struggle of Serbs and Slovenes against the Reich to be as lethal as
possible, regardless of the cost it would entail. This was resisted by the
Yugoslav government-in-exile and the Yugoslav Army in the Homeland
(hereinafter: JVuO), led by General Draza Mihailovi¢, who was unwilling
to provoke reprisals against civilians (which made the movement led
by Josip Broz Tito more useful to the Allies, especially the British).
The same position was shared by members of the counterrevolutionary/
anti-communist camp in Slovenia, who awaited the appropriate moment
for more effective resistance in vain, because had the cards been dealt
differently within the anti-Hitler coalition, the history of Yugoslavia
would have been entirely different.

In Zagreb, however, German troops were greeted with enthusiasm;
no one seemed troubled even by the fact that Nazism had already shown
its most inhumane features. Archbishop Stepinac enthusiastically
welcomed the establishment of the NDH on April 10, 1941, demanding
from the clergy of his diocese, and thus from his flock, all forms of
loyalty to the UstaSa regime (Circular of Archbishop Stepinac to the
clergy of the archdiocese, April 28, 1941, according to: Kristo 1998,
34-36, doc. no. 10), regardless of the blasphemous nature of the Ustasa
movement, to which he had, demonstrably, already shown considerable
favour. Yugoslav historians of communist provenance also remained
silent about this truth, while on the other hand wishing to “Yugoslavise”
March 27, 1941 — they considered it expedient, as did Metod Mikuz,
and Zdravko Klanjscek, who emphasised: “The Yugoslav peoples rose

Almost at the same time that Germany attacked Yugoslavia on April 6, 1941, the
Treaty of Friendship between the Soviet Union and Yugoslavia was signed in
Moscow. However, due to the German attack, the Treaty was backdated, as Stalin
did not want a war against the Reich, and he also cancelled the planned ceremony
marking its signing (Nikoli¢ 2014, 39; cf. Timofejev 2011, 236).

208



Zoran M. Jovanovic ON THE SUPPRESSED TOPICS IN THE HISTORY OF...

against that shameful Tripartite Pact,” and a “wave of dissatisfaction
swept the cities of Yugoslavia.” He avoided saying what was happening
in Zagreb at the time. Instead, he said that “Yugoslavia clearly made it
known to the world that it would not accept fascism” (Klanjs¢ek 1984,
25). It does not require much wisdom to realise why Yugoslavia was
invoked.

Thus, there is no indication that during the collapse of Yugoslavia
and the establishment of the NDH, the UstaSe captured Serbs and
Slovenes exclusively, accompanied by the slogan “Long live Croatia!”
(Dizdar 2007, 591; Petranovi¢ 1992, 109). Not a word is said about how
the UstaSa authorities in the Jasenovac concentration camp regarded
Slovenes as a kind of Alpine Croats, as indicated by the Latin letter
“H,” they had to wear as a sign of belonging to the Croatian national
community (Dezelak-Bari¢ 2000, 158). Perhaps the reason for omitting
this was not only the avoidance of Slovenian—Serbian unity even in
suffering, but also the fact that this would have required mention of the
orders issued by the Ustasa authorities for the Serbian population to wear
white armbands (Vuk¢evié i dr. 1993, 44),° blue (Jeki¢ 2018, 30, with
source in note no. 82; Sarac 2012, 70, note no. 139; Matkovié¢ 2002, 180)
or red bands (Kasi¢ 1971, 183), marked with the letter “P” (for Orthodox
faith) or with the inscription “Srbin — Serbe” (Zivkovi¢ i Kadavenda
1998, 98-99; Jeli¢-Buti¢ 1977, 158—187; Tomasevich 2010, 433-440).
(The public is, however, far more familiar with the fact that Jews in the
NDH had to wear a yellow armband — with the letter “Z” [Zidovi], while
they were also marked in other ways, something that could put even the
quisling Serbia of the time to shame.)

INSTEAD OF A CONCLUSION

What has been presented so far could also be understood as
the most concise selection of carefully chosen topics that point to the
multifaceted affinity between the Slovenian and Serbian peoples, as
manifested during the prologue to the Second World War on the territory
of Yugoslavia and in the months that followed. At the same time, the
examples provided are only some of the evidence of how important

¢ Order of the Ustasa Headquarters in Pozega of May 12, 1941, to the Municipal
Authority of Velika that Orthodox Christians must wear a white armband on their
left arm with the Latin inscription “Orthodox.”
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topics in Yugoslav historiography were marginalised, only to be covered
over time by an ever-thickening sediment of oblivion, accompanied
by controlled memory, which was initially meant to be one of the
cornerstones of the “brotherhood and unity” of the Second Yugoslavia.
This was followed by a period in which many such topics fell victim to
new, higher interests, primarily state, national, political, religious, and
ecclesiastical ones. It will remain an enigma whether at least something
would have been different in present-day history had the issues raised
in this paper been more frequently emphasised.
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3opan M. JoBanoBuh®

Qunozoghcku paxynmem, Yuueepsumem y Ilpuwmunu
¢ npuepemenum ceouwmem y Kocoscxoj Mumpoesuyu

O 3ATUPAHUM TEMAMA U3 UCTOPUJE
CPIICKO-CJIOBEHAYKHUX BE3A WA O
IMPOJIOI'Y IbUXOBE BJINMCKOCTH TOKOM
APYT'OI' CBETCKOI' PATA

Pe3ume

Kon mpoydaBaornia u Tymada HWCTOpHje Cy OIyBEK IOCTOjajie T3B.
MaJie M BeJIMKE MCTOPHjCKE TeMe, KJIACH(PHKOBaHE MO pPa3IHYUTUM
KpUTEpUjyMUMa, YIIIaBHOM Kao MOCJeIulle AyXa BpeMeHa (Zeitgeist)
u ayxa mecta (Genius loci). Tunonoruja TeMa 3aBUCH M OJ Tora Jia
TM je Mel)yHapoIHOT MJTH JIOKATHOT KapakTepa, UaKo MHOTE 110 CBOJHM
CBOJCTBHMAa MOTY OWTH W TJIOKaiHEe. Mel)yTum, TakaB 3Ha4a] UM je
ycIell pa3InuuTHX MTOpHBa YMambHBaH, a MOCEOHO Kaaa cy cxBaheHe
Kao INpeTmka M0 BUIE HHTepece oapeleHe 3ajennHune (MOIUTHYKE,
HaIMOHAJIHE, BEPCKE, IPKBEHE, Ap>kaBHE). CBe HABEACHO Cy HEKH O]
OBO/Ia 300T Yera JI0 cajia y OKyCy IMaKkhe jJABHOCTH HUCY 00jeIUbCHE
0COOCHOCTH CPIICKO-CIIOBEHAYKUX Be3a TOKOM JIpyror CBETCKOT
paTta, Kao M HHXOBE Pa3HOBPCHE HCIPEIICTCHOCTH, CIMYHOCTH U
omuckoct. Cpehom, HeTaBHO Cy CTBOPEHH YCIIOBH U 32 CTaB I10jeINHIX
CIIOBEHAUKUX MCTOpHUYApa 10 KojeM je cTBapame HeszaBucue /IpkaBe
Xpsatcke (HAX) Ono n3najHudky nmoctynak He camo rnpema Kpassesunn
Jyrocnasuju Hero u mpeMa MaTHIIM CIOBEHAYKOT Hapoza (Kao ImTo je 0o
W IpeMa cprickoM Hapopy). CBe ce noroamso pacnanom Jyrociasuje,
Y3pOKOBAHOT HalajoM HaICTHYKe aBWjanuje Ha beorpas 6. ampuina
1941. rogusre. Ilponor ceemy je 6uo Bojuu my4 y beorpany, nmpahen
MacOBHUM OKyIlJbareM Ipal)aHa jyrocIoBeHCKe MpecToHuIe 27. MapTa
1941, a moBomom npuctynama Jyrociasuje TpojHom nmaxty (25. MapTa).
Tana je GeorpaJckuM ynuuama oA3Bamkao YCKIHUK ,,bosbe rpod Hero
po06”. V HallleM KOHTEKCTY je BaKHO HE camo To, Beh U OBO IITO j& CKOPO
Herno3Haro — y JbyOspanu je 60 MacoBHU CKYTI, C HICTUM TOoBOIOM. Jo
cajia HUje HAaroBeIITEeHO Ja MOXK/a HHj€ CIYYajHOCT IITO CIIOMEHYTH

" HNmejm: zmjovan@orion.rs; ORCID: 0000-0003-3684-8823
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YCKJIMK KOjU ce MpoiaMao beorpajom Hallmkyje CTUXY CIOBEHAUKOT
necHuka @panna [pemepna, Hanucanom 1835. ronune y necmu Kper
npu Casunu: ,,Mame je ctpamHa Hoh y I[pHe 3eMJbe KPUITy HEro O[T
CBETJIMM CYHILIEM CY>KambCKH JaHW . AKO Jajba UCTPaKUBamba MOTBP/C
na cy yuctuny uckopuuihene IlpemepHoBe peun, Ouhe To 3HauajaH
JIOTIPUHOC ucTopuorpaduju, Koju OM MOrao Jia mopeMeTH 3BaHUYHY
BEP3Hjy HCTOPHUjE HE CaMO CPIICKOT U cJIOBEeHAYKoT Haposa. Kana je peu
0 TIOYETKY para Ha mofipy4jy Jyrociasuje, HeTOBOJFHO j€ MO3HATO Ja CY
MIPUIIMKOM EeHOT pacmiaaa anpwia 1941. ronuHe, Tj. TOKOM CTBapama
HAX, Ha menoM noapyyjy 3apo0spaBanu HCKIbY4urBo Cpou u CroBeHIN
— xao npunaauuiy Bojcke KpaseBune Jyrocnasuje (jep cy cMarpanu
HECUTYpHHM/HETIPHjaTeJbCKUM €JIEMEHTOM, Tj. NpoTuBHUIIMMa Tpeher
Pajxa, a Tume u H/IX). ¥V cnoBenaukoj imureparypu HeMa JOCTOjHOT
ciaoBa HM 0 ToMe Kako cy Biactu HJIX y ucto Bpeme cmarpaie
CroBeHIIE CBOJEBPCHUM QJINICKUM XpBaTHUMa, Ha mITa je ymyhuBaio
CJIOBO ,,X”, Koje cy CIIOBEHIIM HOCHJIM Y KOHLUEHTPALIHOHOM JIOTOpPY
Jacenogair (HajuyBeHujeM joropy cmptu y HIX, kao jemnoM og iokasza
HEeHE CHTHOIMIHE/TeHOIHTHE TTprpoze). [loBoj 3a mpehyTKkuBame 1 Te
YHILEHUIIE j€ TIOICTAKHYTO, HaMehe ce yTHcak, HaMepoM 3a H30eraBambeM
CIIOBEHAYKO-CPIICKOT jeINHCTBA M Y MATHH, ITOTEKJIOT O HCTOT 311a. Jep
cy Bacti H/1X Hapeauie cprickoM KHBJBY J1a OKO pyKaBa HOCH TPaKy ¢
o3HakoM ,,I1” (mpaBocaBHa Bepa) wiu ¢ HatucoM ,,CpouH — Cepoe”. Te
Tpake cy Omiie obaBe3ne Ha Butie noapydja HAX. buno je To y noba kana
cy Crnoseni u CpOu royenu j1a ce 00pe MPOTUB HAIIMCTUYKE aJIhjaHCe
W TOJ 3acTaBOM JyrocJIOBEHCKE BOjCKE y OTalOMHU, TpeaBoheHe
Hparospyoom [lpaxxom Muxamnosnhem. UHIUKaTHBHO je IITO je TeK
y JaHaIbe 100a Taj MOKPET — HOpe MapTU3aHCKOT/KOMYHHCTHYKOT —
OIICH-EH Kao ocnoboaumauku. JJo cajga HaBeneHO Moxe OuTu cxBaheHo
HCKJbYYHUBO Kao N300p TeMa Koje ce OJHOCE Ha oueTak Jlpyror cBeTcKor
para, jep cy CIOBEHauKO-CpIICKe OJIMCKOCTH C BPEMEHOM, TOKOM paTa,
rocrajue cBakoBpcHoO 6oraruje. [ToBome 300T uera je 0 ToMe Majio 3HaHO
Moryhe je HacIyTUTH y yBOJHOM Aeny Pesnmea.

Kibyune peun: Crnoenuja, CpOuja, CJIOBEHAYKO-CPIICKH OJIHOCH,
HeszaBucna /[p>xaBa XpBarcka, [[pyru cBeTCKH par,
JyrocnaBuja

*  This manuscript was submitted on March 25, 2026, and accepted by the Editorial
Board for publishing on May 12, 2026.
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Abstract

This paper analyzes the diffusion of power as the third dimension of
complex interdependence (the first dimension being military and the
second economic), a concept developed and later refined by American
scholars Robert Keohane and Joseph Nye. By examining diffusion, or the
dispersal of power, as one of the phenomena of international relations,
the research focuses on subnational and transnational actors. Through
two case studies — the U.S. state of California and the organization
OpenAl — the paper investigates how economic, technological, and
educational resources enable these actors to influence global power
flows independently of the nation-state. The example of California
demonstrates how a subnational entity can create innovative policies
and set global standards in technology, education, and climate change.
OpenAl, as a transnational private actor, shows that innovations in
artificial intelligence can redefine the distribution of power and impact
international relations beyond state structures. The paper illustrates that
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power diffusion is a dynamic process arising from the interaction of
various actors, rather than a static state that can be “possessed”. This
process, however, is sometimes conditioned by ethical considerations
and almost always by political and commercial constraints. At the
same time, the role of subnational and transnational actors, in this
interaction, points to a transformation in the nature of influence within
the contemporary global order.

Keywords: diffusion of power, process, complex interdependence,
subnational actors, transnational actors, California, OpenAl

INTRODUCTION

International relations theorists, both modern and traditional,
regardless of the considerable number and quality of arguments each
possesses, still lack a comprehensive and fully adequate conceptual
framework for understanding global interdependence.' The previous
statement reflects one of the conclusions from the fourth edition of the
book Power and Interdependence (2011) by Princeton political scientist
Robert O. Keohane and Harvard political scientist Joseph S. Nye. The
authors argue that the “modernists” correctly identify fundamental
changes taking place but largely assume — without sufficiently detailed
analysis — that advances in technology and increases in social and
economic transactions will lead to a new world in which states and their
control over force will no longer be significant (Keohane and Nye 2011,
1-10). On the other hand, Keohane and Nye note that the “traditionalists”
are skilled at highlighting the shortcomings of the modernist vision,
emphasizing the continued relevance of military interdependence, but
they find it very difficult to accurately interpret today’s multidimensional
economic, social, and ecological interdependence (Keohane and Nye
2011, 10-20).

' Power and Interdependence (Keohane and Nye 1977; 2011). This book was first
published in 1977, in which the authors, Keohane and Nye, for the first time
elaborate their theory of complex interdependence. They point out that it is a
concept in international relations that takes into account the multiple ways in which
states and non-state actors are interconnected through political, economic, social,
and various other ties. The book argues that in an increasingly globalized world,
military power becomes less significant compared to other forms of power.
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The concept of complex interdependence, over the years, since
it was first introduced in 1977, has undergone modifications and
refinements in accordance with changes occurring in realpolitik. Already
by 1997, in the second edition of the book Understanding International
Conflicts, Nye described the distribution of power using the phrase
“layered interdependence/interdependence at multiple levels,” arguing
that no existing single hierarchy of power adequately captures the
dynamics of world politics (Nye 1997, 190). At that time, the author
claimed that world politics resembled a three-dimensional chess game/
board (Nye 1997, 191). This cross-cutting game of power (jeu croisé des
pouvoirs) was further elaborated in the fifth edition of Understanding
International Conflicts, where Nye reiterates almost the same statement
about a complex, three-dimensional chessboard, but adds that this
interplay, as described in that edition, operates both horizontally and
vertically (Naj 2006, 335). According to this theorist, who, in one sense,
expressed his views on the distribution of power literally, but who, over
time, also adapted them to the factual conditions of practical politics,
he explains in a 2012, in his work: “At the top, on the first chessboard,
military power is largely unipolar, and the United States will maintain
its primacy for a certain period. On the middle chessboard, power is
multipolar, as it has been for more than a decade, with major ‘players’
and others gaining significance. The lower chessboard is the domain of
transnational and transgovernmental relations, which lie beyond state
control and include actors such as transnational corporations, various
investment funds, hackers threatening cyberspace, terrorists (and other
groups and individuals). Here, power is highly dispersed/diffused, and
it makes no sense to speak of polarity, whether unipolarity, bipolarity or
multipolarity” (Nye 2012). From these premises, one can conclude that
power has a multidimensional character and structure, in which military
power constitutes the first dimension, economic power the second, and
diffusion represents the third dimension of power. Keohane and Nye, in
their most recent co-authored work, point out that global processes are
increasingly shaped by phenomena such as cyberattacks, climate change,
and the actions of terrorist networks, which they designate as “problems
without passports” (Keohane and Nye 2025).

The question of power and its distribution in international
relations is enveloped in a pluralism of perspectives, and there is no
consensus among scholars addressing this issue, neither in the present
time nor, likely, in the future, as noted by the authors of the article
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Different Conceptions of Power in International Relations after the
Cold War [Razlicita videnja rasporeda moci u medunarodnim odnosima
posle Hladnog rata), Prof. Dr. Dragan R. Simi¢ and Dragan Zivojinovié
(Simi¢ i Zivojinovi¢ 2013).

In this context, it is also necessary to consider some recently
analyzed strategic conceptions and understandings of power. In a 2024
scholarly article titled The United States’ Grand Strategy — Is It Time
for Offshore Balancing? [Velika strategija Sjedinjenih Drzava — da li je
kucnuo cas za uravnotezavanje s obale?] Stevan Nedeljkovi¢ (whose
stated aim is “to contribute to the academic debate through an analysis
of offshore balancing, a grand strategy proposal emerging from the
neorealist academic camp” (Nedeljkovi¢ 2024, 475)) emphasizes that:
“The history and nature of international relations lead to the conclusion
that the American footprint in the world will decrease, but that moment
has not yet arrived. Unfortunately, as usual, international relations
are not particularly adept at predicting when that moment will come.
Nevertheless, when it does, offshore balancing will be the most suitable
strategy to protect American interests. Until then, Washington’s best
hope is a grand strategy of selective engagement — conserving rather
than skimping, displaying muscle, but without engaging in unnecessary
battles” (Nedeljkovi¢ 2024, 493).

Given the already emphasized diversity of perspectives on the
nature of power and its distribution in international relations, this study
will, for the sake of scope, focus on complex interdependence, or
interdependence at multiple levels, as a framework of power distribution
(as developed by American scholars Keohane and Nye), with a particular
focus on the third dimension of this concept — diffusion or the dispersal
of power. For the purposes of this study, power diffusion* is understood
as a process through which influence becomes dispersed across different
levels of governance, so that the ability to shape outcomes no longer
rests solely with states, but emerges through interactions among
subnational, transnational, and state actors. Unlike related concepts,
power diffusion does not refer to decentralization or delegation of
authority, nor to multipolarity among states. Rather, it captures informal
and often indirect forms of influence, especially those operating through

2 For the purposes of this paper, the terms “power diffusion” and “diffusion of power”

are used interchangeably. Although “power diffusion” is preferred for consistency,
both terms are present in the literature and denote the same analytical concept.
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norms, innovation, and regulatory practices. In this sense, diffusion can
be observed in patterns such as the spread of standards, the replication of
policy models, and the wider adoption of technological and institutional
practices across different actors. These patterns can be understood as
indicative dimensions of power diffusion, enabling its identification
across different empirical contexts.

In this century, as Nye emphasizes in his book Is the American
Century Over?, two processes or shifts in power are taking place: the
first is a partial transition of power from the West to the East, and the
second is the diffusion of power (power diffusion), which describes
how power is transmitted and shared among governments and non-state
actors. The emphasis is on the dynamics of interaction rather than a
linear “transfer” of power (Nye 2015, 85).

In this study, the two selected case studies are the 31st U.S. state,
located on the West Coast, California® and OpenAI, Inc., an American
artificial intelligence organization headquartered in San Francisco,
California. Although both entities share the same location, or spatial
setting, except that in these cases, California represents a broader
spatial context, the reasons for their selection are different. Considering
that Keohane and Nye, both jointly and individually, in their books
and articles, highlighted the rise of non-state and transnational actors
— including various international organizations and corporations —
that extend their influence through information flows in the “global
information age” (Nye 2012), these case studies were chosen to address
the research question: How is the role of the subnational actor California
and the transnational actor OpenAl manifested in the diffusion of power,
as the third dimension of the concept of complex interdependence? The
starting point is to attempt to answer how these actors contribute to the
transformation of traditional understandings of power in international
relations and how their actions illuminate the procedural nature of power
diffusion.

California was selected because, although it is a subnational
administrative unit (Duran 2011),* California possesses economic and

California ranks third among U.S. states in terms of land area and first in terms of
population.

The author claims that: “This article argues that the emergence of subnational
entities on the international stage has transformed our thinking about the
international environment and diplomacy. It also contributes to the literature on
paradiplomacy by analyzing the diplomacy of the French region Provence-Alpes-
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regulatory power that extends beyond the scope of its formal authority
(both at the inter-state and federal levels) and enables it to exert global
influence in areas such as climate and technology policy. OpenAl, as a
transnational private actor, represents an example of how technological
advancement and private innovations in the field of artificial intelligence
become new levers of power and shape international relations beyond
strictly state-based structures.

On this basis, by combining the cases of California and OpenAl,
this paper examines how contemporary power is being redefined and
dispersed across different levels of action and forms of influence.
Methodologically, it adopts a qualitative approach based on content
analysis and a comparative case study design. The selected cases
represent analytically relevant examples of subnational and transnational
actors whose influence extends beyond formal state authority, enabling
an examination of the mechanisms through which power diffusion
operates. The comparative design allows for the identification of
both convergences and divergences in how diffusion manifests across
different domains of governance.

In this study, power diffusion is defined as a process through
which influence becomes increasingly dispersed across multiple and
interconnected levels of governance, such that the capacity to shape
outcomes is no longer monopolized by states, but emerges through
interactions among state, subnational, and transnational actors. This
approach moves beyond a purely descriptive use of the concept by
treating power diffusion as an analytically traceable process whose
effects are identified through cross-level alignment in regulatory,
technological, and institutional domains.

Unlike decentralization or delegation of authority, power diffusion
does not necessarily imply the formal transfer of competencies, nor does
it refer to the distribution of capabilities among states within a multipolar
system. Instead, it captures indirect and often informal mechanisms of
influence operating through norms, technologies, regulatory practices,
and institutional models. It is therefore understood as an empirically

Cote d’Azur. By focusing on the region’s international activities and defining
subnational diplomacy as a means of managing relations between itself and others,
this article aims to gain a better understanding of the essence of paradiplomacy”
(Duran 2011, 339). Following this line of thought, California was selected as a type
of subnational entity, or administrative unit, within the U.S. federal system.
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observable pattern of shifting influence across governance levels.
Within this framework, the analysis focuses on how such influence is
exercised, transmitted, and reconfigured in practice, rather than on its
quantification.

CALIFORNIA AS A SUBNATIONAL ACTOR

California, with its economic strength, positioning as a leader
in the fight against climate change, and technological innovation,
represents one of the most significant subnational actors with global
influence (Dias 2023). This positions California as a subnational actor
whose influence operates through multi-level governance structures
rather than formal sovereignty.

The state is headed by the Governor from the Democratic
Party, Gavin Newsom. California’s GDP accounts for approximately
14% of the U.S. GDP, and its economy ranks among the largest in the
world (Governor Gavin Newsom 2025). This economic scale enables
California to exercise forms of external influence that extend beyond
its formal constitutional competencies. When compared to other
national economies, according to measurements in the second quarter
of 2025 (2025Q2) and reports from the National Bureau of Economic
Research (NBER) and the International Monetary Fund (IMF), it ranked
immediately behind Germany (Governor Gavin Newsom 2025). Its
dominance is reflected not only through economic performance but also
through its capacity to operate within the context of power diffision
— exerting influence over international flows independently of the
U.S. federal government (Meckling and Trachtman 2024, 889—893).
Examples of this include initiatives in climate standards and education,
which California develops independently, establishing models that are
subsequently followed by other subnational units, as well as international
actors and nation-states (Baldassare 2023).

Educational Policy in California
and Global Influence

California’s universities — primarily Stanford, UC Berkeley
(UCB), and the University of California, Los Angeles (UCLA) — serve
as global centers attracting talented students, including a significant
number of Chinese nationals (Schelenz 2025). Data from the Institute

225



SPT No 3/2026, year XXXIII, vol. 97 pp. 219-244

of International Education indicate that over 1.1 million international
students, more than half of whom were Chinese or Indian nationals, were
enrolled in undergraduate, master’s, or doctoral programs in the U.S. in
2023 and 2024, representing a 7% increase compared to 2022 (Kaleem
2024). The largest proportion of these international students attended
institutions in California, with standout universities including the
University of Southern California (USC), the oldest private university in
California, located in Los Angeles, UC Berkeley (UCB), UC San Diego,
and UCLA. Among these, Chinese students significantly outnumbered
Indian students (Kaleem 2024). Another illustrative example is that in
2019, Berkeley hosted over 1,200 Chinese students in STEM programs
(Kaleem 2024), making it one of the primary destinations for Chinese
academics in the U.S. (Feldgoise and Zwetsloot 2020). This growth
trend has slowed due to restrictive federal visa policies under the
Trump administration (Bhatia and Fan 2025). In this sense, higher
education functions as a channel of transnational knowledge circulation,
contributing to the diffusion of human capital and innovation across
borders.

Beyond enrollment numbers, the influence of California’s
universities is also reflected in their production of globally competitive
talent and innovators (Boston Brand Media Education 2025). Many
students later participate in technological development in Silicon
Valley and international companies (Delany 2025). San Francisco and
the broader Silicon Valley region became a technological hub thanks to
a combination of early innovations in semiconductor manufacturing,
proximity to leading universities like Stanford, and a prosperous venture
capital ecosystem that supported and invested in technology companies
from the mid-20th century onward (Delany 2025). This illustrates how
innovation ecosystems can generate network-based forms of influence
that are not territorially confined.

California’s educational policy, in line with these perspectives,
does not function merely as an instrument for attracting international
students but also as a mechanism through which knowledge, innovation,
and human capital are transferred across national borders. This dynamic
of exchange illustrates the essence of power diffusion — where decision-
making is not concentrated solely in formal state institutions, but spreads
through a network of universities, companies, and individuals. In this
way, California operates as a subnational actor that “embodies” the
third dimension of complex interdependence, with education serving as

226



M. Todorovié, M. gljivanéanin POWER DIFFUSION AS THE THIRD...

a bridge between universities, companies, and global knowledge flows,
thereby contributing to the transformation of decision-making centers.
As noted, California’s universities function as catalysts for innovation
hubs, linking scientific research with the private sector, as well as other
governmental and national initiatives.

Technology and Innovation

California, as previously mentioned, is globally renowned for
Silicon Valley, the epicenter of technological innovation in sectors such
as artificial intelligence, electric vehicles, and renewable energy (Joint
Venture Silicon Valley 2022). In line with this, it is noteworthy that Tesla,
headquartered in Palo Alto, California, announced in 2024 that it would
open a battery manufacturing facility in Nevada using equipment from
the Chinese company Contemporary Amperex Technology Co., Ltd.
(CATL), further strengthening the technological supply chain connected
to California’s Silicon Valley (Coppola and Ludlow 2024).

Companies such as China’s CATL are investing globally in the
battery and electric vehicle sectors. The U.S. federal government’s
response to this issue has been inconsistent — while initial investments are
permitted, subsequent restrictions and regulatory mechanisms controlling
foreign investments in critical technologies have been introduced
(Reuters 2024). Beyond Silicon Valley, California is developing regional
innovation hubs in various sectors. San Francisco focuses on the creative
industries and digital media, while the state capital, Sacramento, has
become a center for climate innovation and policy regulation. These
innovation centers not only enable technological advancement but also
establish standards and implementation models with broad influence.

In 2021, the city of Sacramento adopted the Electric Vehicle
Charging Infrastructure Ordinance, which mandates that new buildings
include a specified number of outlets and charging infrastructure for
electric vehicles (EVs) (City of Sacramento 2021). The Sacramento
High-Speed Electric Vehicle Charging Hub project (2021) is one of
the largest EV charging hubs in the state and serves as a model for
other regions of the country (Federal Highway Administration [FHWA]
2021). Building on such local-level initiatives, California has established
statewide legislative standards for EV infrastructure and chargers that
other states and cities study and adopt, including permits, building
codes, and pre-wiring standards for “smart homes.” This illustrates how
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subnational regulatory frameworks can be replicated and used as models
in other jurisdictions.

Climate Policy and International Initiatives

The State of California is recognized as a leader in climate policy,
both within the United States and globally, leveraging its economic and
technological strength to influence international standards. Visits by the
Governor of California to China between 2017 and 2019 resulted in
bilateral agreements on green energy. Edmund Gerald “Jerry” Brown,
Governor of California from 2011 to 2019, met in 2017 with the
President of the People’s Republic of China, Xi Jinping, and numerous
other Chinese officials, signing memoranda on joint climate initiatives
and technology exchange (Office of Governor Edmund G. Brown Jr.
2017a). Governor Brown also met with China’s Minister of Science and
Technology, Wan Gang, signing an agreement on behalf of California
that built upon earlier subnational agreements with the provinces of
Sichuan and Jiangsu (Office of Governor Edmund G. Brown Jr. 2017a).
Specifically, this agreement expanded cooperation in advancing low-
carbon technologies, renewable energy, and energy efficiency, including
zero-emission vehicles (Office of Governor Edmund G. Brown Jr.
2017a).

His successor, Gavin Christopher Newsom, the current Governor,
continued this practice. During his visit to China in 2023, he signed
agreements with Guangdong Province and the city of Shanghai (with
provincial status) on cooperation in clean energy, electric vehicles, and
climate change initiatives (Governor Gavin Newsom 2023). These
agreements enabled the implementation of California standards in China
through the establishment of regulatory norms. Governor Newsom
emphasized the importance of partnership with China in nearly all areas,
particularly climate, stating, “When it comes to climate, it’s a G2 issue.
The United States and China account for 42% of global emissions. We
cannot take climate change seriously without working together. We are
here to make our climate ambitions clear and to ensure that silence is not
the loudest sound either side hears” (Governor Gavin Newsom 2023).
He further stressed, “Divorce is not an option. I do not want to see
this relationship deteriorate — it serves no one. We are better when we
collaborate and compete, not when we treat each other coldly” (Governor
Gavin Newsom 2023).
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California’s legislative framework, including former 4B 32 Air
Pollution (Assembly Bill No. 32) and the more recent 2021 SB 100 Joint
Agency Report, aims to reduce greenhouse gas emissions and achieve a
complete transition to renewable energy by 2045 (Gill, Gutierrez, and
Weeks 2021). Implementation of these and similar policies in public and
private projects creates replicable models that California uses as tools of
subnational diplomacy/paradiplomacy and technology standardization.

California is the only U.S. state authorized to set its own vehicle
emissions standards (Center for Climate and Energy Solutions [C2ES]
n.d.). The state was granted an exemption under the Clean Air Act
because it had already implemented standards in 1966 to address
smog issues and established the California Air Resources Board
(CARB) to oversee compliance. The Clean Air Act specifies that the
Environmental Protection Agency (EPA) may grant an exemption if
California’s standards are necessary to meet compelling circumstances
and are at least as stringent as federal standards. Other states may
choose to adopt California’s vehicle emissions standards without EPA
approval. Seventeen states and the District of Columbia, representing
approximately 40% of U.S. vehicle sales, comply with at least some of
California’s standards (C2ES n.d.).

California also benchmarks its climate policies against the
European Union and other U.S. states. While the EU relies primarily
on regulatory standards for emissions and renewable energy, California
combines innovation with market-based instruments, such as the Cap-
and-Trade program (Kynett 2024). Launched in 2013, this market-based
program for limiting and trading greenhouse gas (GHG) emissions
exemplifies a policy model adopted and implemented in the United States.
Insights into the design and outcomes of California’s Cap-and-Trade
program can inform federal policymakers considering market-based
climate policies. Additionally, Congress may be interested in specific
aspects of the program, such as the state Greenhouse Gas Reduction
Fund (GGRF) or the state offsets program. Policy designers in California
describe the historical role of the state Cap-and-Trade program as a
“backstop” for other climate policies, providing assurance that the state
can meet its greenhouse gas emission targets. The program also creates
financial incentives for entities to identify and implement cost-effective
emission reductions and signals the market to transition toward a lower-
emission economy. According to policymakers, the program’s role may
evolve as the state progresses toward its 2030 and 2045 greenhouse
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gas reduction targets (Kynett 2024). This California regulatory model
demonstrates how a subnational actor can create normative standards
that provide a valuable reference framework for potential global norm-
setting, illustrating in this case the complex interdependence and its
third dimension — diffusion of power through the spillover of regulatory
practices and technological innovation.

California’s Interaction with the U.S. Federal
Government and the Global Context

The Golden State leverages its economic strength, innovation,
and educational resources to shape federal decisions and international
policies, often independently of Washington. During the administration
of Barack Obama (2009-2017), California played a key role in shaping
federal vehicle emissions standards. Through collaboration with federal
authorities, California succeeded in implementing stricter greenhouse
gas emission standards than those initially proposed by the federal
government. As a result, California, as previously mentioned, became a
leader in environmental protection, and its standards served as a model
for other U.S. states and international regulations (C2ES n.d.). California
contributed to the development of federal vehicle emissions standards,
using the outcomes of its climate and technological innovations as a
model for national regulations. This serves as an example of how a
subnational actor can indirectly influence federal policy through its own
expertise (C2ES n.d.).

Given the political nature of policy and its competitive dimension,
as well as the fact that the functioning of the 31 U.S. states often depends
on whether Democrats or Republicans are in power, California has at
times clashed with the federal government. Tensions were particularly
pronounced between 2017 and 2021, during Donald Trump’s first term,
when the United States withdrew from the Paris Climate Agreement.
In June 2017, the governors of California, New York, and Washington
formed the U.S. Climate Alliance in response to President Trump’s
decision to withdraw the U.S. from the Paris Agreement (Office of
Governor Edmund G. Brown Jr. 2017b). At the time, Governor Jerry
Brown traveled to the United Nations headquarters in New York,
attended the UN Climate Change Conference in Paris, visited the
Vatican, and participated in the Climate Summit in Toronto, urging other
leaders to join California in combating climate change. These efforts
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built upon a series of other international climate agreements with leaders
from Mexico, China, Japan, the Czech Republic, the Netherlands,
Sweden, Israel, Peru, Chile, Australia, and Scotland. They aligned
with Governor Brown’s goal of bringing together world-renowned
researchers and scientists around a groundbreaking call to action, the
“Consensus Statement,” which translated key scientific climate findings
from various fields into a single comprehensive document (Office of
Governor Edmund G. Brown Jr. 2017b).

A statement from the European Union Commissioner for Climate
Action and Energy at the time, Miguel Arias Caiiete, aptly illustrates
California’s global role: “The EU and California are natural partners in
the fight against climate change and were pioneers in the early years of
carbon markets and clean mobility. Today, we have agreed to strengthen
our cooperation to remain leaders in these areas — both of which will be
key to achieving the goals of the Paris Climate Agreement” (Directorate-
General for Climate Action 2017).

These findings confirm that subnational actors actively leverage
the procedural dimension of power diffusion, employing paradiplomacy
to circumvent federal policy constraints and, in this case, contribute
to the preservation of the multilateral order, which was threatened by
Trump’s unilateral withdrawal from the Paris Agreement. Consistent
with these observations, it is evident that California distinguishes itself
through a combination of educational, technological, innovative, and
climate capacities, enabling it to exert global influence that exceeds the
usual scope of subnational actors.

Limitations and Scope of California’s Subnational Action

California represents one of the clearest examples of a subnational
actor whose activities illuminate the process of power diffusion,
demonstrating how economic strength, innovation, and educational
institutions contribute to shaping global influence independently of
direct federal action. Through the development of high-tech hubs and
climate initiatives, California serves as an example of how subnational
actors can extend their influence beyond the traditional boundaries of
state authority.

However, the process of power diffusion, even in this case, faces
inherent limitations. Federal policies, international tensions, geopolitical
risks, and competition from other technological centers can constrain
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the reach of this process. The future trajectory of power diffusion within
the most populous U.S. state will depend on California’s ability to
align its innovative potential with regulatory challenges, international
partnerships, and domestic economic pressures.

This case study confirms the analytical value of power diffusion
and provides rich empirical insight into the ways subnational actors,
through interaction with global, national, and transnational structures,
contribute to shaping a new pattern of complex interdependence. The
use of the term new, in the context of interdependence is significant
because, as noted earlier, American political scientist Nye did not focus
on subnational actors. The inclusion of subnational actors within the
framework of interdependence and the analysis of their role in the process
of power diffusion, expand Nye’s concept of complex/multidimensional
interdependence.

OPENAI AS A TRANSNATIONAL ACTOR

OpenAl was founded in 2015 as a nonprofit organization with
the goal of developing artificial intelligence (Al) in the public interest,
explicitly aiming to avoid the concentration of power in the hands of
individual states or corporations (OpenAl 2015). The Chief Scientist at
OpenAl is llya Sutskever (Toronto.edu n.d.), one of the world’s leading
experts in machine learning. The founders, including Elon Musk, Sam
Altman and Greg Brockman® emphasized a commitment to advancing
artificial intelligence in a way that benefits humanity as a whole and
ensures that its benefits are broadly and evenly distributed (OpenAl
2015). These findings indicate that OpenAl has pursued a global agenda
and objectives from its inception.

Over the years, OpenAl has evolved into a hybrid model,
combining nonprofit goals with commercial partnerships, most notably
with Microsoft, which has invested billions of dollars in development
and infrastructure (Endicott 2023). Microsoft is not formally considered
a “minority owner,” but rather an external partner with a “minority

At the time of writing, more recent developments regarding the legal and corporate
dispute between Elon Musk and OpenAl have also been reported, including
escalating rhetoric ahead of trial proceedings (Howley 2026). However, due to the
limited scope of this paper, it is not possible to fully account for all ongoing and
rapidly evolving information.
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economic interest,” and its role within OpenAl remains only partially
formalized (Endicott 2023). At the same time, Microsoft continues to
develop its own Al models, partly in order to reduce dependency on
OpenAl technologies (CNN Business 2025).

Sources of Influence, Regulatory Mechanisms,
and Actor Interactions

OpenAl participates in the process of power diffusion through its
technological expertise and innovations in Al. Its influence stems from
informal authority within the industry, ownership of patents, research
outcomes, and control over access to “advanced” Al models. Unlike
subnational actors, OpenAl does not possess formal legal power, but
operates through self-regulation and internal standards. An example is
the restricted access to its Application Programming Interface (API)
models and the introduction of “safety responsibility” principles for
partners and researchers, thereby contributing to the formation of global
norms and ethical frameworks in Al development (OpenAl Developers
2023). In the context of OpenAl, API models are Al systems accessible
via a software interface, where users can send data to the model and
receive responses without needing to deploy or 4ost the model on their
OWn Servers.

Access restrictions to API models protect the system from misuse
and overload. OpenAl implements rate limits to prevent individual users
from overwhelming the API with requests, ensuring fair access and
maintaining stable and reliable service operation (Opendl Developers
2023). In its policy “Our Approach to Al Safety”, OpenAl describes
rigorous testing, engagement with external experts, and a staged,
controlled rollout before releasing any new system to broader use
(OpenAl 2023). Historically, however, the concept of “superintelligence”
and its associated ethical dilemmas are not new. Irving John Good,
who served as chief statistician in Alan Turing’s team during World
War II, may have been the first to outline essential aspects of potential
Al scenarios. As he noted in 1965, “Let an ultraintelligent machine be
defined as a machine that can far surpass all the intellectual activities
of any human being, however clever. Since designing machines is itself
an intellectual activity, an ultraintelligent machine could design even
better machines; there would then unquestionably occur an ‘intelligence
explosion’ and the human intellect would be left far behind. Thus, the
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first ultraintelligent machine is the last invention that man need ever
make.” (Bostrom 2014, 5).

OpenAl operates within a transnational framework, indirectly
influencing state regulations and decisions, thereby participating in the
process of power diffusion. Its partnership with Microsoft, despite the
aforementioned normative disagreements, provides access to global
infrastructure and financial resources, but simultaneously creates
dependence on economic interests and market dynamics (Novet 2023).

As one of the leading Al research centers, OpenAl engages in
consultations with the European Union on the ethical application of Al,
contributing to the Code of Practice for General-Purpose Al, providing
feedback on draft versions of the EU Al Act, and participating in public
consultations conducted by the EU Al Office (OpenAdl 2025b). This
involvement demonstrates how OpenAl participates in power diffusion,
shaping norms that are reflected in international regulations.

More broadly, maintaining analytical distance is necessary. While
OpenAl emphasizes openness and safety (OpenAl 2023), scholarly
debates point to potential risks, including concentration of power, unequal
access, and regulatory uncertainty (Bostrom 2014; OECD 2019). These
considerations suggest that power diffusion in the technological domain
may coexist with emerging forms of power concentration, highlighting
the complex and uneven nature of this process.

Results and Normative Influence

OpenAl has contributed to the establishment of emerging global
standards in Al ethics, safe development, and technology distribution.
Its practice of “controlled model release,” where advanced models are
gradually deployed, influences how the industry and researchers approach
Al systems and their applications. A recent publication on OpenAl’s
website highlights the company’s interaction with governments and its
global objectives: “Opendl for Countries helps our allies and partners
build Al infrastructure based on democratic values. By providing
these models to governments, we support the global construction of
Al on rails led by the United States — enabling nations to harness Al-
driven economic growth, innovation, and opportunities. For unstable
or swing states, access to powerful open-weight models will encourage
the development of democratic Al rather than autocratic AI” (OpenAl
2025a).
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This example demonstrates how OpenAl, through the gradual
opening of its innovative models and collaboration with States, influences
how Al is developed and used, participating in a complex transnational
process where technology, policy, and economic opportunities intersect
to shape new patterns of Al application. At the same time, OpenAl’s
increasing role in shaping global Al governance raises concerns in the
broader literature regarding the concentration of advanced technological
capabilities, computational resources, and access to frontier Al systems,
as well as resulting asymmetries in global access.

Limitations and Constraints

Despite its influence, OpenAl faces several limitations:

* Regulatory uncertainty: internal guidelines do not guarantee
global adoption or a priori acceptance by states or international
bodies.

*  Dependence on partners and investments: strategic partnerships
(e.g., Microsoft) provide resources but also create economic
dependence.

» Ethics and control: challenges related to A/ alignment, potential
misuse, biases, and safety concerns demonstrate that normative
power does not equate to full control over global technological
outcomes.

OpenAl represents a clear example of how transnational actors,
even without formal negotiating status, can shape norms, markets, and
technological development on a global scale. Its influence is dynamic
and transformative, shaping technological and policy flows, yet it
remains conditioned by economic, regulatory, and ethical frameworks
(MIT Technology Review Insights 2024).

CONCLUSION

California and OpenAl represent two distinct types of actors
exemplifying the concept of power diffusion, but through different
mechanisms and contexts. California, as a subnational government,
utilizes formal instruments of power through laws, regulations, and
political initiatives, which often “spill over” to other states and regions.
Its Cap-and-Trade program for reducing carbon emissions and Low
Emission Vehicle (LEV) standards not only regulate the domestic
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market but also serve as reference frameworks for other actors, such
as the European Union and Canada, in formulating their own climate
policies. Its Cap-and-Trade program for reducing carbon emissions and
LEV standards not only regulate the domestic market but also serve as
reference frameworks for other actors, such as the European Union and
Canada, in formulating their own climate policies. The EU considered
California’s models when defining CO:- testing standards and limits,
while China’s pilot emissions trading programs incorporate elements of
California’s approach at the provincial level.

California also develops renewable energy standards that influence
global technology companies and foster innovation in environmentally
sustainable technologies. Its subnational character allows regulatory
experimentation, but its normative power is partially constrained by
federal policy, economic conditions, and social challenges, particularly
in low-income and minority communities.

OpenAl, as a transnational private actor, operates differently. Its
normative power, which can also be understood as attractiveness, is
not institutional but stems from technological expertise, innovation, and
business partnerships (e.g., Microsoft). OpenAl shapes internal standards
for Al development, including access to its models, in ways that establish
global norms in the tech sector before states can react. Its normative
power is informal, relying on reputation and innovation capacity.

Differences in sources of influence lead to distinct challenges
and limitations. California must balance ambitious climate goals with
economic sustainability, with its normative power partially dependent
on federal policy and international cooperation. OpenAl has the agility
to set standards rapidly, but is exposed to regulatory uncertainty, reliance
on market partners, and ethical concerns, including bias and potential
misuse. While California applies formal mechanisms to negotiate
and collaborate with nation-states and other international actors and
institutions, OpenAl influences state decisions indirectly, through
technological impact and normative spillover in the industry.

Similarities also exist. Both demonstrate that power can be
diffused, decentralized and that its effectiveness arises from interactions
rather than exclusively from state authority. Both subnational and
transnational actors can shape global norms, promote innovation, and
influence markets. Limitations of power diffusion include technical,
administrative, regulatory, and ethical barriers, illustrating that power
is not static.
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However, no matter how diffuse, power may be, it is not absolute.
California shows how subnational actors can extend influence through
legal mechanisms and international cooperation, whereas OpenAl
illustrates how technologically innovative actors can shape global norms
“from the bottom up.” Both possess forms of economic, technological,
and normative power that allow them to influence flows and norms in
the global system.

Yet, diffused power cannot be “possessed”; it represents a process
of redistribution through interactions between subnational, transnational,
and state actors. In this sense, the role of these actors lies in participating
in and shaping the process, rather than controlling the phenomenon of
power diffusion itself. Ultimately, these findings reinforce the argument
that power diffusion is not a static condition, but a dynamic and context-
dependent process, shaped by interactions, constraints, and the evolving
roles of diverse actors in the global system.
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Mapuna ToxoposBuh”
Heszasucan ucmpasicusau, beoepao

Muiauua HlibuBanuanun™
Heszasucan ucmpasicusau, beoepao

ANPY3UJA MOKRHU KAO TPERA
JAUMEH3HUJA KOHIEIITA KOMIIVIEKCHE
MEBY3ABUCHOCTHU: KAJIM®POPHUJA U

OnenAH KAO CTYIUJE CJIYHAJA

Pe3ume

OBgaj pan ucnutyje nudysujy Mohu kao Tpehy AUMEH3H]y KOMIUIEKCHE
mehy3aBucHOCTH (TpBa MUMEH3Wja j€ BOjHA, a JApyra eKOHOMCKA),
KOHIIETIT KOj! Cy Pa3BHJIM, @ KACHHU]€ YHAIIPEAWIN aMEPUIKH HayIHUIIN
Pobept Koxeju u [lozed Haj. [Tocmatpajyhu nudysujy mohwu, kao jenny
01 KJby4yHUX (heHOMEeHa y Mel)yHapOoIHUM OJHOCHUMA, UCTPAKUBAIHE
ce (hoxycupa Ha cyOHAaLMOHAIHE W TpaHCHaIMOHalHe akrepe. Kpo3
JIBE CTyAHM]j€ ciydaja, caBe3Hy npkaBy KanndopHHjy U opraHuzanujy
OnenAU, pan aHanu3npa Kako €KOHOMCKH, TEXHOJIOIIKA U 00pa30BHU
pecypcu oMmoryhaBajy OBUM akTepuMa Jia yTHIy Ha TII00aTHy JHHAMUKY
MohM He3aBHCHO O] HallMOHATHMX ApkaBa. [Ipumep Kamudopuuje
MoKa3yje Kako jeJaH CyOHAIlMOHATHU €HTUTET MOXKE /1a OCMUIIIbaBa
WHOBaTHBHE MOJUTUKE U MOCTaBJba II00aIHe CTaHAapae y o0nacTuma
TEXHOJIOTHje, 00pa3oBama M KIMMaTcKuxX npomeHa. OneHAU, kao
TPaHCHAIIMOHAIHHU TIPUBATHH aKTep, WIYCTPyje Kako WHOBAaIUje Y
o0JyacTy BelITayKe MHTEIUTEHITN]je MOTY Jia pele(UHUITY pactoery
Mohu u 00uKyjy Mel)yHapoHe olHOCE U3BaH JIP)KaBHHUX CTPYKTYpA.
Pan nokasyje na je nudysuja Mohu AMHAMHUYAH MIPOLEC KOjU HacTaje
KpO3 MHTEpaKUHjy pa3IMuUTHX aKTepa, a HE CTambe KOje Ce MOXKe
LpucBojutn”. MehyTtum, oBaj mporec je MOBPEMEHO OTrpaHUYeH
€THUYKHUM, 4 TOTOBO YBEK TIOJIMTUYKUM W KOMEPIIHjaTHUM JTUMHTHAMA.
HcroBpemeHo, ynora cCyOHaIlMOHAIHUX W TPAHCHAIIMOHAIHUX aKTepa
y OBOj MHTEPAKIIMjU yKa3yje Ha TpaHcPOopMaIrjy came Mpupoae Mohu
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¥ yTHIaja Y CaBpeMEHOM Tio0amHOM mopeTKy. Hamasm oBor pana
OCBETJhaBajy aHAINTHYKY BPETHOCT U 3HA4aj KOHIENTa Tudy3uje Mohu.
Taxole, youaBa ce na cyOHaIMOHATHH aKTepH, Aeiyjyhu Ha mpeceky
ro0aTHUX, APKaBHUX U TPAaHCHALMOHAIHUX CTPYKTYPa, HOCTA]y BaXKHU
YMHHUOIM caBpeMeHuX obOnmka MelyszaBucHocTH. HbHXoBO nenoBame
ynyhyje Ha cmpykmypue npomene yHyTap MeljyHApOIHOT cHCTEMa U
oTpaHuuCHma Oporcasnoyenmpuunux npucmyna. C 003UpoM Ha TO na
[lozed Haj, y n3BopHOM KOHIIENTY CloKeHe Mel)y3aBUCHOCTH, HUje
pa3Marpao cyOHAIMOHAIHU HUBO — YKJbYUUBAGE Y PAJI U aHAIIN3A YIIOTe
cyOHAIMOHAITHOT aKTepa y mpouecuma audysuje Mohu — momnpunoce
TEOPHUjCKOM MPOLINPEHY MOjMa KOMIUIEKCHE (BHILIEAMMEH3HOHAIIHE/
ciokeHe) Meljy3aBUCHOCTH U, THM TyTeM, oOorahyjy HaydHy
nebaTy; mocTaBibajyhl HOBH OCHOB 3a Jajhba, MHTEPIUCIHUILUIMHAPHA
UCTpaXXMBamba.

Kibyune peun: mudysuja mohu, mporec, KoMIuiekcHa Mel)yzaBucHocT,
CyOHAIIMOHAHY aKTepH, TPAHCHAIIMOHAIHH aKTepH,
Kamugopuuja, OnenAU
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Chapter in an edited book
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LoSonc, Alpar. 2019. “Discursive dependence of politics with the
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and Politics, eds. Dejana M. Vukasovi¢ and Petar Mati¢, 23?46.
Belgrade: Institute for Political Studies.

(Losonc 2019)
Journal Articles

Regular issue

Surname, Name. Year of publication. “Title of the article.” Journal
Volume, if available (issue): page range. DOL.

Ellwood, David W. 2018. “Will Brexit Make or Break Great Britain?”
Serbian Political Thought 18 (2): 5714. DOI: 10.22182/spt.18212018.1.

(Ellwood 2018)
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Signed articles
Surname, Name. Year of publication. “Title of the article.” Newspaper/
Magazine Date: page range.

Clark, Phil. 2018. “Rwanda’s Recovery: When Remembrance is
Official Policy.” Foreign Affairs, January/February 2018: 35—41.

(Clark 2018)

Unsigned articles
Title of the newspaper/magazine. Year of publication. “Title of the
article.” Date: page range.

New York Times. 2002. “In Texas, Ad Heats Up Race for Governor.”
July 30, 2002.

(New York Times 2002)

Corporate Author

Name of the corporate author [acronym if needed]. Year of publication.
Title of the publication. Place of publication: Publisher.
International Organization for Standardization ?ISO?. 2019. Moving

from ISO 9001:2008 to ISO 9001:2015. Geneva: International
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(International Organization for Standardization ?2ISO? 2019) — The first
in-text citation

(ISO 2019) — Second and all subsequent citations

Legal and Public Documents

Sections, articles, or paragraphs can be cited in the parentheses. They
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Constitutions and laws

The title of the legislative act [acronym if needed], “Official Gazette of
the state” and the number of the official gazette, or the webpage and the
date of last access.

The Constitution of the Republic of Serbia, “Official Gazette of the

Republic of Serbia”, No. 98/06.

(The Constitution of the Republic of Serbia, Art. 33)
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The Law on Foreign Affairs [LFA], “Official Gazette of the Republic of
Serbia”, No. 116/2007, 126/2007, and 41/2009.

(LFA 2009, Art. 17)

Succession Act [SA], “Official Gazette of the Republic of Croatia”, No.
48/03, 163/03, 35/05, 127/13, and 33/15 and 14/19.

(SA 2019, Art. 3)
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accessed 20 December 2019.

(Offensive Weapons Act 2019)

Legislative acts of the European Union

The title of the legislative act, the number of the official gazette, the
publication date, and the number of the page in the same format as on
the EUR-lex website: https://eur-lex.europa.eu/homepage.html.

Regulation (EU) No 182/2011 of the European Parliament and of
the Council of 16 February 2011 laying down the rules and general
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p. 13-18.

(Regulation 182/2011, Art. 3)

Web sources

Surname, Name, or name of the corporate author [acronym]. Year of
publication or n.d. — if the year of publication cannot be determined.
“The name of the web page.” The name of the website. Date of creation,
modification, or the last access to the web page, if the date cannot be
determined from the source. URL.

Bilefsky, Dan, and Ian Austen. 2019. “Trudeau Re-election Reveals
Intensified Divisions in Canada.” The New York Times. https://www.
nytimes.com/2019/10/22/world/canada/trudeau-re-elected.html.

(Bilefsky and Austen 2019)

Institute for Political Studies [IPS]. n.d. “The 5% International Economic
Forum on Reform, Transition and Growth.” [Institute for Political
Studies. Last accessed 7 December 2019. http://www.ips.ac.rs/en/

news/the-5th-international-economic-forum-on-reform-transition-and-
growth/.
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(Institute for Political Studies [IPS] n.d.) — First in-text citation
(IPS n.d.) — Second and every subsequent citation

Associated Press [AP]. 2019. “AP to present VoteCast results at
AAPOR pooling conference.” May 14, 2019. https://www.ap.org/
press-releases/2019/ap-to-present-votecast-results-at-aapor-polling-
conference.

(AP 2019)

Special cases of referencing

Citing editions other than the first

Surname, Name. Year of publication. 7itle, edition number. Place of
publication: Publisher.

Bull, Hedley. 2012. The Anarchical Society: A Study of Order in World
Politics, 4™ edition. New York: Columbia University Press.

(Bull 2012)
Multiple sources of the same author

1) Multiple sources by the same author should be arranged
chronologically by year of publication in ascending order.

Mearsheimer, John J. 2001. The Tragedy of Great Power Politics. New
York: W. W. Norton & Company.

Mearsheimer, John J. 2010. “The Gathering Storm: China’s Challenge
to US Power in Asia.” The Chinese Journal of International Politics 3

(4): 381-396. DOI: 10.1093/cjip/poq016.

2) Multiple sources by the same author from the same year should be
alphabetized by title, with lowercase letters attached to the year. Those
letters should be used in parenthetical citations as well.

Walt, Stephen M. 2018a. The Hell of Good Intentions: America’s
Foreign Policy Elite and the Decline of U.S. Primacy. New York: Farrar,
Straus and Giroux.

(Walt 2018a)

Walt, Stephen M. 2018b. “Rising Powers and the Risk of War: A Realist
View of Sino-American Relations.” In Will China's Rise be Peaceful:
Security, Stability and Legitimacy, ed. Asle Toje. 13-32. New York:
Oxford University Press.

(Walt 2018b)
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3) Single-authored sources precede multiauthored sources beginning
with the same surname or written by the same person.

Pollitt, Christopher. 2001. “Clarifying convergence. Striking similarities
and durable differences in public management reform.” Public
Management Review 3 (4): 471-492.DOI: 10.1080/14616670110071847.

Pollit, Christopher, Johnston Birchall, and Keith Putman. 1998.
Decentralising Public Service Management. London: Macmillan Press.
4) Multiauthored sources with the same name and surname as the

first author should continue to be alphabetized by the second author’s
surname.

Pollitt Christopher, Johnston Birchall, and Keith Putman. 1998.
Decentralising Public Service Management. London: Macmillan Press.

Pollitt Christopher, Colin Talbot, Janice Caulfield, and Amanda
Smullen. 2005. Agencies: How Governments do Things Through Semi-
Autonomous Organizations. New York: Palgrave Macmillan.

Special cases of parenthetical citation

Exceptions to the rule of placing the parenthetical citation at
the end of a sentence

1) If the author is mentioned in the text, even if used in a possessive
form, the year must follow in parenthesis, and page numbers should be
put in the brackets at the end of the sentence.
For the assessment, see Kaltwasser et al. (2017) ... (112).
According to Ellwood (2018) ... (7).
2) When quoting directly, if the name of the author precedes the
quotation, the year and page numbers must follow in parenthesis.
Mearsheimer (2001, 28) claims that: “...”.

3) When using the same source multiple times in one paragraph, the
parenthetical citation should be placed either after the last reference
(or at the end of the paragraph, preceding the final period) if the same
page (or page range) is cited more than once, or at the first reference,
whereas the subsequent citations should only include page numbers.

Do not use ibid or op. cit. with repeated citations.
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Using brief phrases such as “see”, “compare” etc.

Those phrases should be enclosed within the parenthesis.
(see: Ellwood 2018)

Using secondary source

When using a secondary source, the original source should be cited in
parenthesis, followed by “quoted/cited in” and the secondary source.
The reference list should only include the secondary source.

“Its authority was greatly expanded by the constitutional revision
of 1988, and the Court of Arbitration can now be regarded as a
‘genuine constitutional court’” (De Winter and Dumont 2009, 109
cited in: Lijphart 2012, 39—40).

Lijphart, Arend. 2012. Patterns of Democracy: Government Forms
and Performance in Thirty-Six Countries, 2™ edition. New Haven
& London: Yale University Press.

Multiple sources within the same parentheses

1) When multiple sources are cited, they should be separated by
semicolons.
(Mearsheimer 2001, 34; Ellwood 2018, 7)

2) When multiple sources by the same author, but published in different
years are cited, the name of the author is cited only the first time. The
different years are separated by commas or by semicolons where page
numbers are cited.

(Mearsheimer 2001, 2010) or (Mearsheimer 2001, 15-17; 2010, 390)
3) When different authors share the same surname, include the first
initial in the parenthesis.

(M. Chiti 2004, 40), (E. Chiti 2004, 223)

Chiti, Edoardo. 2004. “Administrative Proceedings Involving European
Agencies.” Law and Contemporary Problems 68 (1): 219-236.

Chiti, Mario. 2004. “Forms of European Administrative Action.” Law
and Contemporary Problems 68 (1): 37-57.
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TEXT FORMATTING
General guidelines for writing the manuscript

The manuscript should be written in Word, in the following manner:

- Paper size: A4;
- Margins: Normal 2.54 cm;

- Use Times New Roman font (plain letters) to write the text, unless
specified otherwise;

- Line spacing: 1.5;

- Footnote line spacing: 1;

- Title font size: 14 pt;

- Subtitles font size: 12 pt;

- Text font size: 12 pt;

- Footnote font size: 10 pt;

- Tables, charts and figures font size: 10 pt;

- Use Paragraph/Special/First line at 1.27 cm;
- Text alignment: Justify;

- Font color: Automatic;

- Page numbering: Arabian numerals in lower right corner;

- Do not break the words manually by inserting hyphens to continue
the word in the next line;

- Save the manuscript in the .doc format.
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Research article manuscript preparation

The manuscript should be prepared in the following manner:

Name and surname of the first author’

* Footnote: E-mail address: The institutional e-mail address is strongly
recommended. ORCID:

Affiliation

Name and surname of the second author™

** Footnote: E-mail address: The institutional e-mail address is strongly
recommended. ORCID:

Affiliation
TITLE OF THE PAPER™

" Footnote: if necessary, specify one of the following (or similar)
data: 1) the name and number of the project; 2) the proceeding
where the manuscript was presented under the same or similar title;
3) statements of gratitude.

Abstract

Abstract, within 100-250 words range, contains the subject, aim,
theoretical and methodological approach, results and conclusions of
the paper.

Keywords: Below the abstract, five to ten key words should be written.
Key words should be written in roman font and separated by commas.

The manuscript can have maximally three levels of subtitles. Subtitles
should not be numbered. They should be used in the following manner:
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FIRST LEVEL SUBTITLE
Second level subtitle
Third level subtitle

Tables, charts, and figures should be inserted in the following
manner:

- Above the table/chart/figure, center the name of the Table,
Chart or Figure, an Arabic numeral, and the title in Times
New Roman font;

- Below the table/chart/figure, the source should be cited in
the following manner: 1) if the table/chart/figure is taken
from another source, write down Source: and include the
parenthetical citation information of the source; or 2) if the
table/chart/figure is not taken from another source, write
down Source: Author.

Use in-text references according to Citing and referencing.

Use the footnotes solely to provide remarks or broader explanations.

REFERENCES

References should be listed after the text of the paper, before the
Resume in the following manner:

- the first line of each reference should be left indented, and
the remaining lines should be placed as hanging by 1.27 cm
using the option Paragraph/Special/Hanging;

- all the references should be listed together, without separating
legal acts of archives;

- the references should not be numbered;

- list only the references used in the text.

After the reference list, write the name and surname of the author, the
tile of the paper and resume in Serbian in the following manner:
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HNme 1 npe3nMe mpBoOr ayropa
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New Roman font and separated by commas.

Review preparation

A review should be prepared in the same manner as the research article,
but leaving out the abstract, keywords, resume, or book cover.
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Book review preparation

When writing book reviews, split the text into two columns. Book
reviews should be prepared in the following manner:

Name and surname of the
author”

* In the footnote: E-mail address:
The institutional e-mail address is
strongly recommended. ORCID:

Affiliation

TITLE OF THE
BOOK REVIEW™

Footnote: if necessary,
specify one of the following
(or similar) data: 1) the name
and number of the project;
2) the proceeding where the
manuscript was  presented
under the same or similar title;
3) statements of gratitude.

sk

Below the title place the image of
the front cover;

Below the image of the front cover
list the book details according to
the following rule:

Name and surname of the author.
Year of publication. 7itle of
the book. Place of publication:
Publisher, total number of pages.

The text of the book review
should be prepared following the
guidelines of the research article
preparation.
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blind peer review, ensuring anonymity in both directions.

Requests for peer review are submitted through the SCIndeks
Assistant system. The deadline for accepting or declining the review
request is seven days from receipt, while the review itself must be
completed within two weeks of receiving the request. The content of the
review is confidential and must not be disclosed to individuals outside
the journal’s Editorial board. If, at any point, a reviewer becomes aware
of any conflict of interest related to the manuscript under review, they
are required to inform the Editorial board as soon as possible.

When reviewing a manuscript, the reviewer is required to
complete the attached review form:

Title of the manuscript:

Relevance, social, and scientific significance of the topic under
consideration:

To what extent has the author clearly outlined the theoretical and
methodological approach in the manuscript?
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Scientific and social contribution of the manuscript. General comments
on the quality of the manuscript:
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if necessary:

Please select one of the recommendations for categorizing the manuscript:
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Additional comments for the editor regarding ethical concerns
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