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3HAYA] /JOCTAB/bAHA INCMEHA 3A IIPEKPIIAJHH
IIOCTYIIAK PEIIYB/IUKE CPBHJE

Ancmpakm: Aymop y pady pazmampa pazaudume acnekme 00cmas/barsa
nucmeHa y npekpwajHom nocmynky. HakoH yg8odHUX padmamparba
U caz/nedasarba Kapakmepucmuka 0802 NOjMda, YKA3dHO je HA He208
MamepujaiHonpagHu acnekm koju ce ozsieda y 0ocmas/eary nucMeHd
Kao 6umHoz obesesxcja nojeduHux npekpwaja. [lpoyecHonpagHu acnekm
docmasswarea ce maHugpecmyjey suuie mooaaumema. Aymop jey kpamkum
ypmama aHaau3upao Ha4uH docmas./barba NUCMEHA CX00HO odpedbama
3akoHa o npekpwajuma, dOK je noce6Ha haxcrba noceeheHa odHocy
docmassbarba NUCMEHA U Npasa 0Kpus.beHoe Ha 006paHy. HazaaweHo je da
Je 08a npoyecHa padiba yc108 npumMeHe hojedUHUX NPOYeCcHUX UHcmumyma
U YKa3aHo Ha cneyu@uyHocm docmas/barea NUCMEHA Y CAYHAjy U30a8area
npexkpulajHoz Ha/102d, ca 0C8PMOM HA U3BPUWHU NPEKPWAjHU NOCMYNAK.
Aymop ykasyje Ha nocieduye He3aKOHUMoO2 doCMas/bared. 3aK/by4aKk
aymopa je da je docmas/barbe NUCMeHd YC/a08 NPpAGUYHO2 NPeKPULdjHo2
nocmynka u da cey npakcu Mopa noceemumu nocebHa Naxcka 3aKOHUMoM
nocmynary. Pad je nomkpensoex 602amom cydckoM NpakcoMm pazAudumux
CyOCKUX UHCMAaHyU.

KwyuHe peuu: docmassbarbe nucMeHd, NpeKpuajHu Nocmynak, npaso
0KpuB/beHO2 Ha 006paHy, HE3AKOHUMO Adocmas/barbe, docmass/bare U
ob6e.1excje npekpulaja, NPABHOCHANCHOCM U U38PUIHOCM CYydCKe 00J1yKe.

“mladen.jelicic.kaishin@gmail.com

177



3BOPHUK PAZIOBA [IPABHOI ®AKYJITETA ¥ Hullty | Bpoj 83 | F'oguHA LVIII | 2019

1.YBog

CBakM NIOCTYyNAK, 1a ¥ NPeKpIIajHU, 3aCHUBA Ce Ha oApeheHOM BUy KOMYHHU-
Kanuje uaMehy npoinecHUx cybjekaTta. Hocusai Te KOMyHUKaIMje je cyl KOju
PYKOBOJU NPEKPILIAjHUM IOCTYNKOM. PykoBohemwe NpeKpliajHUM NOCTYIIKOM
je mpouecHa akTUBHOCT Cy/ia KOjoM ce NpeJy3uMameM pajiby ylpaB/bakbha
U [OHOLIeHeM CYACKHUX OAJIyKa YTHYe Ha 3aCHUBambe, TOK U OKOHYame
npekpiajHor noctynka (Jenunuuh, 2018a: 9). JloctaB/bawe NUCMeHa craja y
pajime ynpaB/baka IOCTYIKOM.

JlocTaB/bamenUCMeHajeIpeACcTaB/baslo,KoCTyIrpay “npakce,oneMoryhasajyhu
edHKaCHOCT MOCTYIKA, 360T Yyera je 3akoHOM o npekpmajuma u3 2013. rogune
nocebHa maxkwa nocseheHa U3MeHM ojpefaba o JocTaB/bawy (Mpauh
[leTpoBuh, 2013: 14).

Y NOKTpUHHU ce yKa3yje Aa o NMcMeHUMa Tpeba noJipa3yMeBaTH CBe OJ|JIYKe
Cy/ia, Kao U MMCaHe aKTe Koje CTpaHKe ZjocTaBsbajy cyay ([lenauh, bojosuh, 2018:
213). Uma cxBaTamwa Jia ce 0/IJIyKe, TO3UBH, 06aBellTeHha U Apyra NUCMeHa y
NpeKpIlajHOM IOCTYNKY JOCTaBJ/bajy 3aMHTEepeCOBaHUM NIPOLLECHUM CYy6jeKTHMa
KaKo 61 OHY OMJIM 06aBELITEHH O 0/IJlyKaMa y IOCTYIKY U POKOBUMA U KaKo 61
MOTIJIM [a, Y Be3U ca ’bUMa, IPeJly3UMajy [poliecHe paj/ikbe U OCTYIajy OHaKO
KaKo je mpaBUJIMMa MocTynKa peryaucaHo (hophesuh, 2015: 227).

JlocTaB/bakbe MMCMEHA Ce MOXKe IOCMATPATH y Y>KEM U LIUPEM CMUCIY. Y yKEM
CMUCJIY OBaj II0jaM Ce OJJHOCU Ha ONUITEeHe CyJa ca CTpaHKaMa U ApyruM
y4yeCcHULIMMa y NOoCTynky. MehyTum, Apyru npouecHU cyOjeKTH Takobhe
JlOCTaBJbajy nucMeHa cyay. OByamtheHu Ty»kuJal JocTaB/ba CyAy 3aXTeB 3a
MOoKpeTake NMPeKpPUIajHOT MOCTYNKa, OKPUBJ/bEHH MOXE JOCTABUTH NUCAHY
0/16paHy ¥ NPUJIOKUTH NUCMeHe IoKa3e, oliTeheHW KMa MOT'YRHOCT /1a JoCcTaBU
npejJiore U I0Kase, BeLITaK JJOCTaB/ba HAaJ1a3 U MUILIJbebe y NUCMEHO0] popMHU
UTZA. 3aTO UMa OCHOBA Jla Ce 10CTaB/bakbe NMCMeHa IocMaTpa y LIupeM CMUCJTY,
a Mo/, MUCMEHOM /la Ce cMaTpa CBaKH aKT y MUCMeHO] GopMH 3Ha4ajaH 3a
NpeKpIlajHU NOCTYNaK.

HaBepeHu nojaM nMa BUIIEeCTPYKHU 3HAYaj 3a IpeKpllajHU nocTtynak. /loctas-
Jbarbe oJpeheHUX MNUCMeHa MpeJcTaB/ba OUTHO o06eJsiexje NOjeJJUHUX
IpeKpliaja, ycJ0B 3a OCTBapUBame NpaBa Koja NpUIlafajy CTpaHKaMa U
JPYyTUM y4yeCHULMMA Y NOCTYIKY, IPUMEHY NM0oje JUHUX IPOLLeCHUX HHCTUTY Ta
U CTHLakhe NPaBHOCHAXXHOCTH U M3BPLIHOCTU CY[CKHUX OJJIYKA, OJJHOCHO
KOHAYHOCTH Y U3BPUIHOCTHU MPEKPIIAjHOT HaJjora. Y Be3u C U3HETUM, MOXKe
Cce 3aK/by4YMTH Ja AOCTaB/balbe NMUCMEHA y NMpeKpIlIajHOM NOCTYINKY UMa
MaTepHjaJTHONPABHU U IPOLECHONPABHU 3HA4aj.
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2. CyMapHHU OCBPT HA OCHOBHe
KapaKTepUCTHKe NojMa JOoCTaB/bakhe MUCMeHa

JlocTaB/bame MUCMEHA je MpOLleCHA pajba Kojy NMpefy3uMajy NpolecHU
Cy06jeKTH U CaCTOju ce y ypy4ely NUCMeHUX akaTta. Pajiu ce o ABOCMepHOM
MPOLECY KOjU Ce 3aCHUBA Ha ONIITEWY CY/a, Cje/IHe CTPaHe, U CTpaHaKa U Py rux
y4eCHUKA y IOCTYIKY, C ipyre cTpaHe. CBPCUCXOIHOCT I0CTaB/bakha MUCMeHa
yCJIOBJbEHA je ca Tpu Mehyco6HO noBe3aHa GpaKTopa: NOTPe6OM, OJJHOCHO, Y
CJIy4ajy cyzia, 06aBe30M 06aBellTaBakha APYyTUX NPolleCHUX CybjeKkaTa, IpaBHOM
pesieBaHTHOUIhY caJip>KMHE MTUCMEHA U HAYUHOM, Tj. TEXHUKOM JI0CTaB/bakha
nucMeHa. PazmaTtpanu nojam oapebhyjy cienehu eseMeHTH: pajiy ce 0 IMCMEHOM
aKTYy KOjH Ce ypy4dyje Ha 3aKOHOM IPONHMCAH HAYMH, OTHOCH Ce Ha MPeKPILIajHU
MOCTYINaK U YCMEPEH je Ha MOCTU3akbe oJipeheHor nporecHor AejctBa. CymTuHa
JlOCTaBJ/balha MUCMEHA je 0CTBapHBalbe KOMYHHKanuje udMehy nporecHux
cyGjekara. 3a TO je HEOIXO/[HO J1a IOCTOje MOIIU/baJjal U IpuMaJial] MUcCMeHa.
BuTaH ycJI0B je JOCTYIHOCT NpHMMaolia MUCMeHa, ToceGHO Ka/ja Cy L 10CTaB/ba
MUCMEeHa IPyTUM YUeCHUILMUMA y IOCTYIKY (Ha mpuMep, ueHTUUKaI1ja aipece
Npe6UBATHUIITA OKPUBJHEHOT HUJIM CBE/IOKA UJIH CEJUIITA OKPUBJbEHOT IPABHOT
snna). JlocTaB/bakbe NMCMEHA je PeTNOCTaBKa 3aCHUBakha, KOHTUHYUTETA U
OKOHYama NpeKpluIajHor nocTynka.! OBa npolecHa pajba IpeAcTaB/ba yCJIOB 3a
OCTBapHBakbe [PaBa yueCHUKA Y NOCTYIKY U IPUMEHY TPOLECHUX HHCTUTY Ta.
[IpuMapHO ycMepeme pajiibe J0CTaB/baba NHCMeEHa je 06e36ehrBame ycoBa
3a MpaBUYaH NPeKPILIajHU NOCTyNaK.

3. MaTepujajiHONpPaBHU 3HA4aj JOCTaB/bahba MMCMEHa

JlocTaB/bame MUCMeHa YMHU 6uhe nojeauHUX npekpiuaja. Ox Tora Aa Ju je
Jl0CTaBJbakbe N0jeJUHUX TMCMeHa U3BPLIEHO Y CKJIaJy € 3aKOHCKUM oJjpesibaMa
3aBHUCHU NOCTOjambe Nmpekpiuaja. Hajuenrhe cy y nuTamwy ynpaBHU aKTH Koje
yIpaBHU OpPraHU Jl0CTaB/bajy GU3UUYKUM WJM INPABHUM JULHUMA. Y OBUM
cJlyyajeBUMa, OCTAB/bakbe je MOTPEOGHO U3BPIIUTH CXOHO 3aKOHY O ONMIITEM
ynpaBHOM mnoctynky.? Kaga oapeheHu 3akoH caapxu mnocebGHe ozapenbe
0 J0CTaB/bakby, IpUMeEYje ce mpaBuso Lex specialis delegat legi generali.
3a 3aKOHUTOCT OBe pajjlbe Mopa ce YTBPAUTH Jia je JOoCTaB/bakbe NUCMeEHA
M3BPIIEHO Y CKJIAAY C TUM opei6ama.

1 HHUUMjaJHU aKT 3a IOKpeTake NPeKpIIajHOr MOCTYIIKA je 3aXTeB 3a IOKpeTamwe
MpeKplIajHOT MOCTYINKa KOjU 0CTaB/ba OBJIallheHY opraH UK oliTeheHH, 0JHOCHO 3aXTeB
3a CYACKO OJIy4YHBakbe O U3/aTOM NPeKPIIajHOM HaJIory. Y MUTamwy cy NMCMeHa Koja ce
JlocTaBsbajy cyAy. O oHOLIewa pelllekha 0 MOKpeTakby NpeKpllajHor NOCTYMKa, na A0
HeroBOT OKOHYaka, KOHCTAHTHO Ce BPLIHY J0CTaB/bake NMCMeHa.

2 3aKoH 0 ONIITEM YyHPaBHOM NOCTYNKY - Ca. esacHuk PC, 18/16 u 95/18 - ayTeHTHYHO
TyMaueme.

179



3BOPHUK PAZIOBA [IPABHOI ®AKYJITETA ¥ Hullty | Bpoj 83 | F'oguHA LVIII | 2019

Ha npumep, oapenba unana 247, ctaB 1 3akoHa o 6e36eHOCTH caobpahaja Ha
nyTeBuMa’ npeiBuba /ia je BJIaCHUK, 0JHOCHO KOPUCHHUK BO3UJIa, 06aBe3aH Ja
y POKY 0/ 0caM ZilaHa [ MOTIIyHe U TauHe MOoJJaTKe 0 UJeHTUTETY JIHIa KoMe
je omoryheHo ynpaB/bare BO3UJIOM U JOKa3 Ha OCHOBY KOjer ce Ha HecllopaH
Ha4yMH MOXKe YTBPJAUTH /A je TO JIULe YIIpaB/baJio BO3UJIOM Yy o/ipel)eHO BpeMe.
[TocTynawe CynpoTHO OBOj 0/ipe 6K UHKPUMHUHHKCAHO je 4iaHoM 330, cTaB 1,
Tayka 23 HaBeJleHOT 3aKOHA. BJIaCHUKY MJIM KOPUCHUKY BO3WJIa Ce ypyuyje
MI03UB Jla ¥ HaBeJIeHOM POKY JI0CTaBU TpaxkeHe nozaatke. Oapenba yaaHa 10
3akoHa 0 BOjHOj, pa/HOj U MaTepHjaHOj 06aBe3U* perysiuiie NO3UBakkhe BOjHUX
00Be3HHKA pajU Bpllewa BojHe ob6aBe3e. [lo3nBame BOjHOr 06BEe3HUKA Ce
BPIUM N0jeJUHAYHUM UJIM ONIITHUM O3UBOM, a 0je JUHAYHU T03UB L0CTaBJba
ce BOjHOM 06Be3HHUKY HajkacHUje 30 gaHa npe AaHa oJjpeheHor 3a MoyeTak
obaBe3e pa/iu Koje je N03BaH. YpeJHO ypyueke 031MBa YCJ0B je NpeKpliajHe
OZIrOBOPHOCTH perpyTa U JiMlia y pe3epBHOM cacTaBy aKo ce, 6e3 onpaBJaHoT
pasJiora, He 0/1a30Be [N03MBY TEPUTOPUjaJIHOT OpraHa y Be3u ca BplliemheM BOjHe
o6aBe3e.’ Y 3axTeBUMa 3a OKpETakbe MPEKPIIAjHOT MOCTYNKA Koje MOHOCH
MunuctapctBo ¢uHaHacuja, [lopecka ynpaBa, OKpUB/bEHUMA Ce CTaB/ba Ha
TepeT Jia ce y oApeheHOM poKy HUCY 0/1la3BaJjid ypeJHO NIPUMJ/bEHOM IO3UBY,
paau yyewha y NOCTYNKy Nopecke KaHLeJIapUjCKe KOHTpoJie. Y NUTawby
Cy mpekpiiaju U3 4djaHa 179 3akoHa O MOPeCcKOM MOCTYINKY U MOPECKO]
aJMUHUCTpaNMju. 3aKoH o paay’ y oApeadu yiaHa 274, ctas 1, Tauka 15
npesBubha HOBUAHO KaXKbaBakbe N0CJ10/jaBlia ca CBOjCTBOM PABHOT JIUIIA aKO
He JJ0CTaBHU pelllere KOjUM je 0JJ1y4eHO O MojeiJMHAaYHOM NIpaBy, 06aBe3u U1
O/IrOBOPHOCTH 3al0CJIEHOT, ¥ CKJIaAy ca oJpefbaMa oBOTI 3aKoHa (4s1aH 193).
[Topes Tora 1ITO HE3aKOHUTO 10CTaBJ/bakbe MOBJIAYU IPEKPLIAjHY O TOBOPHOCT
M0CJI0/IaBIa, OHO MMa YTHIaja U Ha TpaBa 3anocJeHor.?

3 3akoH 0 6e36ejHOCTH cao6pahaja Ha myTeBuMa - Ca1. esacHuk PC, 41/09,53/10,101/11,
55/14,32/13 - Onnyka ¥C, 96/15 - np. 3akoH, 9/16 - Ognyka ¥C, 24/18,41/18 - np. 3aKoH,
87/18 u 23/19.

4 3akoH 0 BOjHOj, paZiHOj M MaTepHujaHOj 06aBe3u - Ca. esacHuk PC,88/09,95/10 n 36/18.
5 Bupetu ospenby ysaHa 126 3akoHa 0 BOjHOj, paJiHOj U MaTepHjaIHOj 06aBe3H.

6 3aKOH 0 MOpPeCKOM MOCTYIKY U MOPeCKOj aAMUHHUCTpaLuju - Ca. eaacHuk PC,80/02,84/02
- ucnp., 23/03 - ucnp., 70/03, 55/04, 61/05, 85/05 - ap. 3akoH, 62/06 - np. 3aKoH, 63/06 -
ucmnp. Ap.3akoHa, 61/07,20/09,72/09 - np.3akoH, 53/10,101/11,2/12 - ucnp.,93/12,47/13,
108/13,68/14,105/14,91/15 - ayTeHTUYHO TyMauemwe, 112/15,15/16,108/16,30/18 1 95/18.
7 3akoH o papy - Ca. enacHuk PC, 24/05, 61/05, 54/09, 32/13, 75/14, 13/17 - Opnyka YC,
113/17 - ayTeHTH4YHO TyMaueme, 95/18.

8 BpXOBHM KacalMOHU CY/J je KOHCTATOBAO Jja Cy HUKeCTEeNeH! CyZ0BU MPaBUJIHO
HPUMEHUJIN MaTePHjaJHO IPABO Ka/ia Cy 3aKJ/bYYMJIM [ je Ty KHUOLY He3aKOHUTO IPecTao
pPaZiH{ OZHOC KO/ TY>KeHOT 0TKa30M yroBopa o paJy U KaJja cy o6aBesaJid Ty>KeHor Ja
TYKHOLA pEUHTETPUIIIE, jep 3aKOHOM POIMCAaHU NOCTYIIaK JOCTaB/bakha pellleha 0 0TKa3y
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JlocTaB/bame MMCMEHA y HaBeJeHUM IIpUMepuMa UMa KapakTep oAJIy4He
YU eHHULe 3HauajHe 3a10CTojatbe NpeKpluaja. MehyTrM, moce6Ho je Ba>kHO Aa0Ba
YuHeHHUla Oy/ie HaBeleHa IPUJIMKOM YMbeHUYHe UleHTUPUKaLUje IpeKpLIaja
y OITY>KHOM aKTY UJIM CY/CKOj OA1yLIU. HauMe, y MaTepHjaIHOIIPaBHOM CMUCJLY,
YrMbeHUYHa WAeHTUPUKalHja IpeKpllaja Npe/JcTaB/ba Be3y udMehy npaBHe
HOpMe M KOHKPEeTHOT >XMBOTHOT forabhaja, OMcoM NpaBHO pesieBaHTHUX
YMIbeHH1la KOje je/JHOM IOHallakby Aajy aTpuby T NPOTUBIPABHOL U3 aclleKTa
npekpiiajHor npana (Jeauuyuh, 20186: 150).

4. IpouecHONPaBHM acNeKTH AOCTaB/bakba
NHCMeHa y IpPeKpIIajHOM HOCTYNKY

4.1. Kpamak ocepm Ha HAYUH 00CMAB8/bAKA NUCMEHA
npema odpedb6ama 3aKkoHa o npeKkpuajuma

HauuH focTaB/bamba MMCMeHa NPONKCaH je o/ipeAbaMa 3aKoHa 0 mpekpuajuma’
(4sian 156-165), y KojeM je HaBeIeHO Jla Ce MUCMeHa JJ0CTaBJ/bajy MPEKO MOIITE,
Zipyre cayx6e oBsauheHe 3a J0CTaBY, CAy>KOEHOT JIMIA Cy/a UJIH APYTOT
opraHa, 0/JHOCHO HENoCpeJHO y NPOCTOpHjaMa Cy/a, Kao U eJIEKTPOHCKUM
nyTeM, y CKJIa/y ca HoOCe6HUM MPONMCHMMA aKo 3a TO IIOCTOje YCJI0BHU. ™

M3 3akOHCKUX 0/ipeiaba NpoU3uJIasy ia y NPeKpPILajHOM NOCTYIKY [TOCTOje TpU
BpPCTe AOCTaB/bakha: 06aBe3HO JIMYHO 0CTaB/bakbe, IOCPEJHO JOCTAB/bAbE U
noceGHHU CJIy4ajeBU JOCTaB/bama. JIMYHO JlocTaB/bake'! je H3BPILIEHO Ka/1a je
MUCMEHO J0CTaBJ/bEHO aJipecaTy Ha Kojer je HacJIOBJbEHO, a He APYTrOM JIMLY.
OcHOBHO IpaBUJIO je Jja ce A0CTaB/bakbe BPIIY Ha aZjpecy CTaHa UJIM Ha paJiIHOM
MecTy.? [locpesHO AOCTaB/bakhe Ce CACTOjU ¥ IIpeiajy MUCMeHa APYTroM JIUILY a
He aJipecaTy JINYHO jep OH HUje 3aTe4yeH. Ha npuMep, kaZja ce NMCMeHO Npeja
HEKOM 0/1 IyHOJIeTHUX Y4JIaHOBa JoMalMHCTBA UJIH JIILY OBJIaltheHOM 3a TpUjeM
NOLITE UJIM HEKOM JpyTOM JIMILY 3all0CJA€HOM KOJL UCTOT [10C/I04aBLia Ha UCTOM
MecTy. 3aKOHO/aBal JOMYIITa U3y3eTaK OJf IMYHE ZJ0CTaBe y BEJTUKOM Opojy
cJlyyajeBa Ia ce MOKe NOCTaBUTH ONPaBAAHOCT 3a/ip>KaBatba 1nojMa ,JIn4Hor"

yrosopa o paay u3 4. 185 3akoHa o paay Huje nomtoBaH. [Ipecysa BpxoBHoOr KacaoHor
cyna, PeB2.1944/15 opx 25. 5. 2016. rogune.

9 3akoH o npekpmajuma (30I1) - Ca. enacHuk PC, 65/13 u 13/16.

10 Yu. 156, ct. 1 30I1. JlonaTHU npo6JieM NpeAcTaB/ba YUHEHUIA 1a Cy TPUIHKOM
JI0CTaBJ/baka MMCMeHA aHI'AXKOBAHU Pa3/IMYMUTH CYy6jeKTH: IOLITaHCKe U KypUPCKe CyxK6e,
JIOCTaBHE CJAYK0e Cy/1a, oML Uja UTA. U HajMakbu HeMap y paZly OBUX Cy6jekaTa U HE3aKOHUTO
JloCTaB/bakbe MOTY IPOM3BECTHU 030UJbHE ITOC/IeJUIe 10 JIMIla KOjUMa Ce aKTH ypy4dyjy.
11 Bupgetu ofpenoy usu. 157 30I1.

12 Bugetu ofpenby 4. 158 u 159 30I1.
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nocTtaBbamwa (Bykosuh, 2015: 158). [loce6HU ciy4ajeBU AoCTaB/batba Ce OJJHOCE
Ha JIoCTaBJbakbe OJICYTHOM JIMIY,!® JOoCTaB/batbe 6paHUOILY, 3aCTYNHUKY U
nyHoMohHUKY, focTaB/batbe BOjHUM JIMIUMA, IPUIIaJHUI[UMA OJULHje U
JpPYTUM JIMIUMA,'® focTaB/batbe [IP)KaBHUM OpraHuMa, IPaBHUM JIMI[UMa U
npeay3eTHUIMMA'® 1 JocTaB/batbe UCTUIIAEM TUCMEHA Ha OTVIacHOj Tabin.!’

He3akoHUTO JocCTaB/bamke NHUCMEHA je OHO KOje je M3BPLIeHO CYINPOTHO
3aKOHCKHM oJipe/ibaMa Koje NPONHCYyjy NOCTYIaK JJoCTaB/baka.'® BpxoBHHU
KacallMOHU CY/J, je HaIJlacHo Jila KajJjla ypyuyemwe IpPBOCTelleHe Npecy/ie Huje
H3BPIIEHO Y CKJAY ca o/ipe/o0M 4jiaHa 164, cta 2 1 3 3aKoHa 0 peKpIliajuMa,
KOja IpONHUCyje [OCTaB/bake NPAaBHUM JIMLMMA W NpeJy3eTHULHMMaA, a
JpyroCcTeneHHy peKplIajHU CY/, je IPOMYCTHO Jja yTBPAY NpaBu AaTyM IpUjeMa
IIPBOCTElNleHe Npecy/ie 0J, CTpaHe OKPHUBJbEHOI NPABHOT JIMLA, 0CHOBAHO
Peny6/MYKM jaBHU TY>KUJIAll cMaTpa Jia cy NobujaHUM pellewmeM noBpehene
o/ipe/0e NpeKpIlajHOT MOCTYIKa U3 YyjaHa 274, cTaB 2, Tauka 3 U 4 y Be3U ca
yysaHoM 156, ynana 157 v unana 164, ctaB 2 1 3 3aKoHa o npekpinajuma.’’

Wy paHujoj npeKkplLIajHOj IPaKCH je yKa3WBaHO Ha 3Ha4aj IpaBUJIHE IIpUMeHe
o/ipesfaba o focTaB/baky nMcMeHa. C TUM y BE3U, TO LLTO je OoIITap KOHCTATOBAao
Jlaje OKpHBJ/bEHU OJICYyTaH U /1a je IPOMEHMO aZipecy, a /ia je aZjpeca HEN03Hara,
OZlHOCHO Ja je OTIIyTOBAO, HUje JJOKa3 Jia je aZpeca 3aucTa U IPOMEeHEeHa,
aKo OpraH HHje Tpa)kuo 06aBelLITemE 0 a/[peCd OKPUBJ/bEHOT IPEKO OopraHa
HoJIMIlMje Koju BoAu aZipece rpahaHa. Tek HaKOH Tora je Moryhe UCTULambe Ha
orJlacHy TabJy cyaa.?’

4.2. locmag./barbe nucMeHa U Npaso 0KpuU8,/beHo2 Ha 006paHy

YcraB?! rapaHTyje OKpPHUBJbEHOM Y MPEKPIIAjJHOM MOCTYNKY NpPaBo Aa y
HajkpaheM poKy, y ckJlaZy ca 3aKOHOM, IOAPOOHO U Ha je3UKY KOjUu pa3yMe,
Oyzie obaBelITeH O IPUPOJH U pa3Jio3rMMa Jiesa 3a Koje ce TepeTH, Kao U 0

13 Bupetu oapenby 4. 160 30I1.
14 Bugetu oapendy 4. 161 30I1.
15 Bugetu ozpen6y 4. 163 30I1.
16 Bupetu oxpen6y uu. 164 30I1.
17 BupeTtu ompen6y 4. 165 30I1.

18 3akoHopaBay Ha Buule MecTa y 30I1 KopucTH TepMUH ypeJHO I03BaHU OKPUBJ/bEHU
(un.93,cT.3,4s1. 175, cT. 2,91. 188, cT. 1 uTnh.). [log TUM ce mopa3yMeBa Jia je JOCTaB/batbe
[03WBa U3BPILEHO y CKJIAAY ca ofpebamMa 3aKOHa.

19 Ilpecyna BpxoBHor kacauuoHor cyzaa [1p33 27/17 og 14. 2. 2018. roguHe.

20 CaBesHo Behe 3a npekpuiaje, [IXKL. 192/01 ox 17. 05. 2001. roguHe, HaBeeHO MpeMa:
Jenu6amuh, 2012: 411.

21 VYcraB Peny6auke Cp6uje — Ca. esnacHuk PC, 98/06.
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JIOKa3uMa NpUKYyI/beHUM [IPOTUB era.?? HajsHauajHUjU aceKT J0CTaB/batba
NHCMeHa Ce OJJHOCHU Ha peaJsiM3alyjy paBa OKPUBJ/bEHOT Ha 0/10paHy, Koje je
nponucaHo oapea6om yiaaHa 93, ctaB 1 30I1. HaBesieHa ofpeiba npeiBubha ga
ce Ipe JJOHOIIeHha 0/IJIYKe OKPUBJbEHOM MOPa ZIaTU MOr'yhHOCT Jia ce U3jacHU 0
YMibeHHUIlaMa U JJoKa3ruMa KOjU ra TepeTe U Jla U3HeCe CBe YUMHbeHULEe U I0Kase
KOjU My Uy Y KOPUCT, OCUM y CJlyyajeBUMa NpejBUheHUM 3aKOHOM. YKOJIHKO
OKPHUBJ/bEHU He UCKOPUCTHU NPYKeHy MOI'yhHOCT, caM CHOCH TTOCJIeiu1ie TAKBOT
MOCTyNamwa, a npemMa TOMe MPUCTAje U Ha JOHOIIEHe OJAJyKe Koja Hehe
6uTH 6Ga3uWpaHa Ha keroBoj o6panu (Bpxosmek, 2010: 110). HesakoHuTo
JloCTaBJbakbe 3a NOCJeJUIy UMa IOBPe/ly paBa OKPHUBJ/bEHOT Ha 0/16paHy, a o
OBOM NIUTaky Ce BULIE Ny Ta U3jallilbaBao BpXOBHU KacallMOHU Cy/ nocTynajyhu
10 3aXTeBHMa 3a 3alUTUTY 3aKOHUTOCTH.

OBaj cyz je y Bullle CBOjUX OJJIYKA KOHCTATOBAO MOCTOjalkhe OUTHE MOBpeJie
o/pesiaba MpeKpllajHOr NOCTYINKa y CJAy4ajy NorpeuiHe npuMeHe oapezaaba
0 JocTaB/bamwy. [IpuMepa pajy, kaja oBJatheHU NOJUIHMjCKU CAYKOEHUIU
HUCY 3aTEKJIM OKPUBJbEHOT Ha IPUjaBJ/bEHOj aJipecH, a 06aBUJIM Cy pa3roBop ca
HEr0OBOM MajKOM KO0ja UX je 06aBeCTHJIA Jla Ce lheH CUH HaJs1asu y lpHoj Fopu u 1a
He 3Ha Ka/Jia he ce BpaTUTH, HUje GHUJI0 OCHOBA 3a 3aKJ/byUYaK CyZa [ia Cy UCITY HbeHU
YCJIOBU 3a ZI0CTaBJ/bakbe N03UBA NMyTEM orjiacHe TabJie. [[03UB OKpUBJ/bEHOM
MOrao je 6UTH [J0CTaB/beH NPEKO HEroBe MajKe, CX0AHO oApea6u yiaHa 158,
cTaB 2 3aKOHa O MpeKpllajuMa, KOjoM je NPONMUCaHO [ja, aKo Ce JIHLe KOMe ce
MMMCMEHO MOpa JIMYHO JOCTABUTH He 3aTeKHe TaMoO I/ie Ce J0CTaB/bakbe NMa
M3BPLIMTH - JOCTaB/bay he NMCMEHO IpeJjaTH HEKOME 0J] FheTOBUX MYHOJETHUX
YyJlaHOBa A0MahMHCTBA, KOjU je Ay»KaH /la NUCMEHO NPUMHU U TUME ce cMaTpa
Jla je I0CTaB/bakbe U3BPIIEHO, LIITO HUje YYUHEHO.%

[IpeaMeT 6poOjHUX OAJIYKA je JOCTaB/bakbe MUCMEHA OKPHUBJ/bEHOM U GPAHUOILLY.
[lo o1jeHH OBOT Cyza, NOCTyNakbeM NPBOCTENEHOT Cy/ia KOjU je CBOjy Ipecyay
JIOCTAaBHO CaMO OKPHUBJ/bEHO] A/l HEe U HbeHOM OpaHUOIly, OUUTIJIeJHO je 3a
nocJe ULy UMaJio iaje bpaHUOLYy OKpHBJbeHe 6uiayckpahenaMoryhHocT akao
oBJamheHo JinIe NoAHECe PeIOBHU IPABHU JIEK — 3KaJIOY IPOTUB IPBOCTENEHE
Ipecy/ie ay KOPUCT OKPUBJbEHE, 1A je Ha Taj HAUUH [TI0BpeheHo npaBo of6paHe
OKPUBJbEHE V KaJI0EHOM MOCTYNKY.** UZIleHTHYHA cCUTyalHja OCTOjU Kajia je
npecy/a JoCTaB/beHa OKPUBJ/bEHUMA, aJIU He U 3aje JHUUKOM GpaHUOLY, jep je
TaKBUM [OCTYyIakbeM CyZa 3aje JHUIKOM 6pPaHHOLY OKPUB/bEHUX OHEMOTYheHO
[paBo /ia U3jaBH ’ka/I6y MIPOTHUB MPBOCTENEHE PECY/Ie Y KOPUCT OKPUBJ/bEHHUX.2

22 Yn.33,cT.1YcraBa.

23 Ilpecypna BpxoBHor kacanuoHor cyza, K33 Ilp. 18/18 oz 05. 12. 2018. roaune.
24 Tlpecypa BpxoBHor kacanuoHor cyga, K33 Ilp. 25/17 oz 28.09.2017. roauHe.
25 Ilpecyna BpxoBHor kacanuoHor cyaa, K33 Ilp. 14/15 og 14. 04. 2015. roguHe.

183



3BOPHUK PAZIOBA [IPABHOI ®AKYJITETA ¥ Hullty | Bpoj 83 | F'oguHA LVIII | 2019

[loBpesa npaBa Ha 0/j6paHy NMOCTOjU M KaJla OKPUBJbEHH Y Ka/I6€HOM POKY
aHraxkyje OpaHHUoOLa, KOjeM HUje I0CTaB/beHa IPBOCTeNeHa npecyza. HaBegeHu
NPOIYCT, KOjU MPUJMKOM pa3MaTpama CIiica npe oJJy4YnBama o XkKajibu Kojy
je IPOTUB NMPBOCTEINEHE NMPECY/Ie U3jaBUO OKPHUBJ/bEHH JIMYHO, HUj€ YOUHO HU
JIPYTOCTENEHHU Cy/i, HUTH je HaJIOXKHO IPBOCTENEHOM CY/AY Jia r'a OTKJOHH, UMao
je 3a mocsieuLy Aa je 6paHUOLY OKpUBJbeHOT ycKkpaheHa MoryhHocT za, kKao
oBJialIheHo JMIle 3a MO/JHOILIEH€ PEJIOBHOT IIPABHOT JIeKa IPOTUB IPBOCTEINEHE
npecyze NpeKplIajHOT Cy/1a, O HECE KaJIOy Y KOPUCT OKPUBJbEHOT.%S

Y NOKTpPUHH ce YKasyje Zia 3a pa3JIMKYy 0/ paHHUjer pelleha, Koje je mpeaBubhaio
06aBe3HO/0CTaB/bakbe KAaKO OKPUBJ/bEHOM, TAKO M FbeTOBOM OpaHHUOLLY, 0ipe160M
ysiaHa 161 30I1 yHeTa je HOBUHA y CMUCJY Jia Ce OJJIYKe O] YUjer AO0CTaB/bakha
Teye POK 3akKaJiby J0CTaB/bajy caMo 6paHHUoOLY (HE U OKPUBJ/bEHOM), OTHOCHO
nyHoMohHuKy (He v omitehenom) ([lesinh, bajosuh, 2018: 218, ucto: BykoBuh,
2015:159).2” HoBo peliiere npe/icTaB/ba GpaHy 3/J0ynoTpe6amMa 6a3upaHuM Ha
u3beraBamy NpUjeMa CyicKe O/IIyKe 0/l CTpaHe OKPUBJbEHOT, LIITO je YeCTO OGUJI0
NPUCYTHO Y IPAKCH, y IJW/by HACTyNaka 3aCTapesIOCTH IPEKPLIajHOT TOHbEeHA.
[locToje cxBaTama Jja Cy HaBeJieHe o/ipe/i6e y KOJU3UjU ca IPAaBOM OKPUBJbEHOT
Ha o/i6paHy (y OKBUPY TOra Ha Kopuilherwe IpaBHOT CPeCTBA), KOje ce IUTUTHU
U 1o YctaBy Peny6siuke Cp6uje, ma 64 ce MOpao NPUMEHUTH XUjepapXujCKu
BUILIY IPaBHU aKT KOju HaMehe 06aBe3y cyly Aia TMYHO 0CTaBJ/ba IPBOCTEIEHE
O/IJIYKe 0] KOjUX Tedye MPaBo Ha KaJiby U OKpUBJbEHOM W GpaHuony (MpBuh
[lerpoBuh, 2014a: 15). 3aKOHCKO pellewe Jja ce J0CTaBa BpLIK caMo 6paHuoLy,
KaJia ce 10 3aKOHY cMaTpa /Ja je JoCcTaBa M3BplLIeHa U OKPUBJ/bEHOM, Jaje
MoryhHoCT 6paHHOLY la MaHUNYJIMIIE J0OUjeHUM IUCMEHOM aKo je OJIyKa y
KOPUCT OKpUBJbeHOT. [locTaBsba ce U NUTake KaKo he OKpUBJ/bEHU KOjH 3KeJId
Jla caM HallMlIlle »aJi0y TO NpaBO OCTBAPUTH aKO MYy Ce POK 3a »aJIoy payyHa
0/l laHa IocTaBe OPaHUOILLY, jep Taj POK MOKe Jja IPOTEKHE U IIpe Hero ITo ra
6paHuJal ynosHa ca nucMeHoM ([lenu6amuh, 2012: 406, 407).

HaBeseHa 3aKOHCKa pery/jaTuBa ce 0OJHOCHM CaMO Ha JlOCTaBJ/bame CyJCKe
O/IJIyKe OJ UMjer JlocTaB/bakba Tedye POK 3a »KaJioy. CBe ocTaJjie aKTe cy/ je
JAy>KaH [a J0CTaBU U OKPUBJ/bEHOM. BpXOBHM KacalluOHHU Cy[ je UCTAKao Ja je
nospeheHo NpaBo o/i6paHe OKPHBJ/bEHUX KaJja UM IMCAaHU HaJla3 U MULLbebe

26 Ilpecyna BpxoBHor kacanuoHor cyza, K33 697/14 og 20. 08. 2014. roguHe.

27 Y 3akoHy o npekpuajuma (Ca. eaacHuk PC, 101/05, 116/08, 111/09) oapen6om u.
148, cT. 1 6uJI0 je NPONMUCAHO JJa AKO OKPUBJ/bEHU MMa OpaHUOLA, CBE OJJIYKe 0J] Yujer
JI0OCTaBJbakha TeYe POK 3akasby focTaBrhe ce 6paHMOILY, a aKO UX KMa BUILIE, CAMO jeTHOM
oa wux. Onpen6adi. 161, ct. 1 3011 npen3Huje fedrHUIIE JOCTAB/baE Y OBOj CUTYaALUjH,
jep je eKCHJIMLIUTHO HaBeJeHO Jla aKO OKPUBJ/beHU MMa GpaHHUOLa, CBe OJJIyKe O/ YHjer
JI0OCTaBJ/bakha Teye POK 3a 3KaJjby gocTaBuhe ce camo GpaHHUOLY, @ aKO UX UMa BULIE CaMO
jeAHOM OZi ’bUX U THMeE Ce 0CTaB/bakbe OKPUBJ/bEHOM CMaTpa U3BPIIEHUM.
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BellTaka caobpahajHe CTpyKe HUje JOCTaBJ/bEH jep UM je yckpaheHa MoryhHocT
Jla ce Ipe I0HOLIeHka 011y Ke U3jacHe 0 YHbeHUIlaMa U IoKa3KMMa KOjU UX TepeTe
Y Jla U3HECY CBe YHibeHHUIle U JI0Ka3e KOju UM U]y Yy KopucT.?® [IpekpiuajHu
alneJsIaljMOHU CY/ly CBOjOj OAJIYLIU je KOHCTATOBAO /1a je OKPUBJbEHOM NOBpeheHo
IpaBo Ha 0J0paHy KaJa My HUje oMOryheHo Jla NIpUCYCTBYje cacayllambUuMa
CBeJI0Ka-MOJUIUjCKUX CAYKOEHUKa jep MYy IO3UBU 32 pPOYMLITA Ha KOjUMa Cy
CBeJIOIY CaCyIIaHu HUCY YPeHO YPYYeHU HUTHU MY je HAKHaJHO oMoryheHo J1a
Ce M3jaCHU 0 IbUXOBUM KHcKa3uMa.?’ Takohe, Ka/ia je cy/i 3alIMCHUKE O CaCJy Ay
CBeJl0Ka JJ0CTaBUO GPaHUOLY OKPHUBJ/bEHOT, KOjU Ce y IMOJAHEeCKY U3jaCHHO Ha
JlaTe UCKase, aJlu UX HUje 10CTaBUO OKPUBJ/bEHOM, YHje je IpaBo Ha oA6paHy
HW3BOPHO, YUMIbeHA je 6MTHA NOBpea oApe aba NpeKpLIajHOr MOCTYKa U3
4YjaHa 264, ctaB 2, Tayka 4 3aKoHa 0 IpeKplIajuMa, jep OKPUB/bEHOM HUje
omoryheHo /1a ce U3jacHU 0 YHIbEHUIIAMA U Jl0OKa3uMa Koju ra Tepete.®’

4.3. /locmassaree nucmeHa u npumMeHa
nojeduHux npoyecHUx uHcmumyma

3aKOHHUTO J0CTaB/bake MMCMEHA je YCJI0B 3a IPUMeHy MHOTUX NIPOLeCHUX
WHCTUTYTa. 3aKOH 0 MpeKpllajuMa npejBuba Bullle OBaKBUX CUTYyalyja.
[IpeTrocTaBKa 3a JJOHOIIEeke 0J1yKe 6e3 cac/ayllalkha OKPUBJ/bEHOT je YpeHO
ypyyeme o3MBa OKPUBJ/bEHOM. TeK HAKOH UCIYHEHOCTU OBOT YCJIOBA, CY/
HUCIHTYje NoCTojalbe 0CTAaJUX KYMYyJIaTUBHO NpeJBUbheHux pasJora: jja ce
OKpHBJbEHHU HUje 0/la3Bao MO3UBY, HUje ONpaBAa0 CBOj U30CTAaHAK UJHU Y
onpeheHOM pOKy HHUje AOCTaBUO MUCAHY OA0pPaHy U, HANIOCJETKY, /ja Hber0BO
cacjyllame HUje HY>KHO 3a YyTBphHUBamwe YMlbeHHUla Koje Cy 0Jf BaXKHOCTHU
3a JIOHOIlIehe 3aKOHUTe oaJiyke (d4saH 93, ctaB 3 30I1). O6aBesa cyza je
Jla OKpUBJbEHOM y3 M03MB JJOCTAaBU U 3aXTeB 3a NIOKpeTamwe NPeKpLIajHOT
MOCTYMKa, CXOAHO o/ipea6u 4iaHa 187, ctas 4 30I1.

3akKoHCKa NpeTNoCcTaBKa /ja je OKPUBJ/bEHU OJyCTAO O/ 3aXTeBa 3a CYJCKO
O/IJIyYMBarb€e 0 U3/1aTOM MPEKPIIajHOM HAJIOTY yCJOBJ/bEHA je YHEHULIOM
Jla je ypeZlHO N03BaH, ajy [a HUje NPUCTYIHUO MPBOM POYHUIITY, HUTH je
CBOj U30CTaHak omnpaspao (yaaH 175, ctas 2 30I1). CaMo y ToM cay4ajy cyj,
MOKe JJOHETH pellere KOjUM ce yTBphyje Aa je mpekpliajHU HAJIOT KOHa4YaH
u u3BpuaH. Oapenba yinana 188, ctaB 1 30I1 nponucyje fa ce Hapejba 3a
JloBoheme OKPUBJbEHOI M3y3eTHO MOKe U3JaTHU aKo Ce ypeJHO NM03BaHU

28 Ilpecyna BpxoBHor kacanuoHor cyaa, K33 Ilp 16/17 og 29. 06. 2017. roguHe.

29 Ilpecypna [IpekpuiajHor anesanMoHor cyja ofesbete y HoBom Caay [lpx. 86/17 ox 17.
01.2017.rogune.

30 Ilpecypa [IpekpiiajHoT anesiallMoHOT cyAa ofesberbe Y HoBom Cany Ipxk. 1042/18 ox,
23.01.2018. roguHe.
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OKPHBJbEHH He 0/]a30Be MO3MBY a CBOj U30CTAHAK He OMPaB/ia UJIH aKo Cce Huje
MOIJIO U3BPLUIMTHU YPELHO A0CTaB/bake M03MBA, a U3 OKOJHOCTH OYUIJIEJHO
MpOoU3./Ia3H J]a OKpPUBJ/beHHU U30eraBa pujeM Mo3uBa, y3 yCJI0B J]a Ce YN eHUIHO
CTame Ha JIpyrd HauWH He GM MOIJVIO MOTIYHO U MPaBUJHO YTBPAUTH. [la
6u cyJ u3sao Hape 0y 3a IPUHY/AHO Jl0BOheme CBe0Ka HEONXO/JHO je Ja je
ypeAHO N03BaH a HUje IPUCTYNHO Ha cyheme U CBOj U30CTaHAK HUje ONIPaB/ao.
OBH ycJIOBY MOpajy GUTHU UCHYyHEHU U Kajla Cy/J, OAJAy4YU Ja JOoHece pellere
0 HOBYAHOM Ka)KmaBamwy cBejloka. OpycTajamy 0/ cacayliama CayKO6eHoT
JIUIIA oBJIalIheHOT opraHa KojH je Mo/iHeO0 3aXTeB 32 MOKPeTarbe NIPeKpILIajHOT
MOCTYyIKa Mopa NPeTXOAUTU YpeJHO ypyuele Mo3uMBa U HeolpaBJaHU
HeJios1a3ak (41aH 216, ctas 1 v 2 30I1). YKoIMKO BeIITaK KOjU je ypeZHO T03BaH
He /lohe, a CBOj M30CTaHAK He ONpaB/a, MOXe ce Ka3HUTU HOBYAaHOM Ka3HOM
(ys1an 224, ctas 2 30I1).

3akoHo/aBal je npeJBU/e0 06aBe3y cy/ia Ja AOCTaBU oZjpeheHa mUcMeHa.
CxomHo ofipesiou yiaHa 154, ctas 2 30I1, og/1yKa ce caonuiTaBa JoCTaB/bakbeM
OBEPEHOT MpeMnucay caydajy ocy THOCTH CTpaHaKa, olrTeheHor U pyrux uia
KOja UMajy mpaBo kaJibe Ha Ty oA1YKY. [Ipecyaa ce focTaB/ba ourTeheHOM Koju
HUje Mo/ HOCHJIal] 3aXTeBa aKo je 0/lJlyYeHO 0 UMOBUHCKONPAaBHOM 3aXTEBRY,
JIMLLY YHMjU je IpeAMeT OZly3eT TOM IpecyZoM, Kao U JIHIy NIPOTHUB KoTa je
“3pedyeHa Mepa 0y3UMaka UMOBUHCKE KOPUCTH, IITO NPONUCYje ofpeada
yJsiaHa 256, ctas 2 30I1. /locTaB/bake MMCMeHA je yCJIOB 3a M3jaB/bUBabE XKaJibe
0/} CTpaHe JIMIia KOja TO MpaBo UMajy. Y IOKTPHUHHU Ce yKa3syje Jia je CyJ AyKaH
Jla JocTaB/babeM Ipecy/ie 06aBeCTU CTPAHKe U ipyTe yYeCHUKe TOCTYNKa U3
HaBeJIeHOT YJIaHa 0 UCX0/1y OCTYIKAa M MOpa IPOBEPUTH /1a JIU je JOCTAB/babe
ype/iHO U3BPIIEHO, a ¥ CIMCcUMa peAMeTa Mopa OGUTH cauyBaHa MOTBpJA —
MOBpaTHUIIA Kao J0Ka3 Jja Cy CTPaHKe UJIM YYECHUIM Y MOCTYIKY NPUMHIIN
MpBOCTeNeHY NpecyAy Koja uM je nocsata (Mpsuh IleTpouh 20146: 180).

5. /locTaB/bame NMCMEHA U PEKpPLIajHH HAJIOT
Y U3BPIIHH MPEeKPUIAjHU NOCTyNAK

3aKoH o mpekplIajuMa npe/iBuba /jpa HaUMHA ypydera NpeKpIIajHoT Hajlora:
HENOCPEeHO ypyUekhe U JJoCTaB/bakbe yTeM IOLITE UJU AOCTaBHE CAyxK6e
osJyaurheHor opraHa. Hajuerihe, mpekpiuajHu ce HaJIoT ypydyje IPpUCy THOM JIUIY
3a Korace cMaTpa /ia je y4MHHUJIO IPEKpIIaj y MOMEHTY OTKpHUBakha IpeKpliaja.
MebhyTumMm, 30I1 nponucyje na ako je Jule 3a Kora ce cMaTpa a je YYUHHUIO
IIpeKpllIaj OACYTHO M KaJla OKOJIHOCTH OTKpUBama UJM NPUPOAa NpeKplluaja
TO 3aXTeBAajy, AOCTaBJ/balbe NMPEKPIIAjHOT Hajiora he ce U3BPLIUTH MMyTeM
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MOLITE UJIU I0CTaBHe CJy>k6e oBJallNeHOT opraHa, y cKJajy ca ojpejbama o
JI0CTaBJ/bakby U3 3aKOHA KOjU ypeDhyje onuTy ynpaBHU NocTynak.*!

YpelHO focTaBJ/bakbe NPEKPIIAjHOT HaJiora 3Ha4yajHo je U3 BHUIlle pasJora.
I[Ipe cBera, TUMe ce OCYMHIBUYEHH yIIO3HAje ce IPeKpIlajeM 3a KOjU ce TepeTH
Y 3a KOjU MY je U3peyeHa HOBYaHa Ka3Ha. OCyMIBbUYEHU MOXKe NPUXBAaTUTH
CBOjy OATOBOPHOCT WJIM NMOJHETH 3aXTeB 3a CY[CKO OAJydUBame 0 U34aTOM
NpeKpllajHOM HaJIOTy y POKY OJi 0caM /laHa, YKOJUKO He IMpHUXBaTa CBOjy
OJITOBOPHOCT.

CyZzoBY Cy HAa CTAHOBUIITY J1a ypy Y€k e IPEKPILIajHOT HaJlora Koje HUje H3BPIIEHO
y CKJIay ¢ oApeibaMa 3aKOHA O OMUITEM YIPABHOM MOCTYIKY He yTHYe Ha
6/1arOBpeMeHOCT 3aXTeBa 3a CY/ACKO O/JyYHMBAE O U3/1aTOM NPEeKPIIajHOM
Hautory. [IpeKkpIlajHU aneJIalMOHU Cy/ je y BUILE 0/IJIyKa KOHCTATOBAO Zla Ka/ia je
HMpeKpIIajHU HAJIOT 0CTaBJ/beH HA a/ipecy CeJUILITa MPAaBHOT JIMIA KOjeM je UCTH
W3/1aT TAKO LITO je y6aueH y Ky HO caHAy4e, CXOZHO TEXHOJIOLUIKOM YNy TCTBY O
NpUjeMy U ypydery CyACKUX MTMCMeHa Y yIIPaBHOM IMOCTYIIKY, OBaKBa I0CTaBa
HUje ypeJlHa y CMHUCJY o/ipe/iaba 3aKOHA O OMIUITEM YIPAaBHOM NMOCTYHKY. C
0631pOM /1a ypeHO ypyUueke NPEKPIIAjHOT HAaJIora HUje ypeJHO U3BPIIEHO HU
HaKHAa/IHO, 3aXTeB 3a CY/ICKO OJlJIy4YHBakhe HUje Morao GUTH HebGJIaroBpeMeH,
MaKo je IOJHET HAKOH UCTEKa POKa 0J] 0caM JlaHa 0/} laHa ypy4dera.’” 3a oBaKkaB
CTaB MMa ONpaB/iaka jep ypeHa J0CTaBa NPeKplIajHOr HAJIora uMa 3a IiuJb
Jla ce 0OCyMIbMYEeHOM 32 U3BPIIEHE NTpeKplIaja oMoryhu a KOPUCTH 3aKOHOM
rapaHToBaHa npasa. [loce6Hy NOTOAHOCT U3BPUIMOIMMA IPEKpIlaja YUHU
MOryRHOCT /ja J1aTe MOJIOBUHY U3peueHe HOBYaHe Ka3He. OJHOCHO, a IO HECY
3aXTeB 3a CY/ICKO OJJIyYMBakbe 0 U3/IaTOM MpPeEKpIlajHOM HaJory. MehyTum,
MOTPELIHO je CTAHOBUIITE JIPYTOCTENEHOT CYyZa KOjU y 06pa3JIoKemy CBOje
oaJiyke®® HaBOJM Jla Kajia je mpekpiuajHu HaJor, usaart T. XK., oaroBopHoM
JIUITY Y TPaBHOM JIMIY, YPYY€EH AUPEKTOPY MpaBHor jinna K. B., uuju ce moTmuc
HaJla3u Ha MeCTy 03HAa4eHOM 3a MOTIIUC, KA0 U [ledaT NPaBHOT JIKIA, Mopa ce
CMaTpaTH [ia je J0CTaB/bakhe MPEKPILIAjHOT HAJIOTa U3BPLIEHO Y CKJIAAY ca
oapen6oM 4iaaHa 159 3akoHa o mpeKpllajuMa, Koja peryJiuiie JJoCTaB/bakbe Ha
pasHOM MecTy. Heoip»KMBOCT HaBeJeHOT CTaBa MPOU3HUJIA3H U3 Y IbeHUIE /1A
Cy 3a I0CTaBJ/bakbe MPEKPILIAjHOT HAJIOra MEPO/IaBHe jeJUHO o/ipe/ioe 3aKOoHa
0 ONIITEM YIPABHOM IOCTYIIKY, 114 Ce YPEJHOCT JOCTAaBe NPEeKPIIajHOT HajIora
He MOXKe LIeHUTH IpeMa ojipe/ibaMa o I0CTaB/baky Koje nponucyje 3011 unu
HeKHU JpyrHy 3aKkoH. Ha nmpumep, oipes6aMa 3aKoHa O MOPECKOM MOCTYIKY U

31 Yn.172, ct. 5 30IL.

32 Peueme [IpekpiuajHOTr anesalMoHOT cy/a, ofesbee y HoBoMm Capy, [Ipax. 6p. 25061/18
0oz, 15.01. 2019. roaune, IIpx. 23585/18 o1, 18. 12. 2018. roavHE UTA.

33 Pememe [IpekpluiajHOT anesalMOHOT CyAa, ojiesbee y HoBoMm Cany, ITpx. 7028/19 ox,
02.04.2019. roauHe.
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MOpeCcKoj aAMUHUCTPALUjH TpeiBUDeHe cy oApesi6e Koje ce 0JJHOCE Ha ypyUerbe
MOpPeCKUX aKaTa, aJlv 0CTaB/bakbe IPEKPIIAjHUX Haslora Koje u3aje [lopecka
ynpaBa Mopa GUTH U3BPILEHO y CKJIAAY ca oZpendaMa 3aKoHA O ONIITEM
yIpaBHOM MOCTYTIKY.

He3akoHUTO JlocTaB/bame CYJCKe OJJyKe 3a MocaeAuly uMa GUKTUBHY
MIPaBHOCHAXXHOCT U M3BPUIHOCT CY/JCKe OJJIyKe, IITO Hajueuihe y3pokyje
MOKpeTamke U3BPILIHOI MPEKPIIajHOr MOCTYIMKa. Y c/ay4ajy He3aKOHUTOT
JloCTaB/bakba PEKpPLIAjHOT HaJIora Takohe fj0/1a3u 10 PUKTUBHE KOHAYHOCTH
Y U3BPIIHOCTHU M3/ATOT PEKpLIajHOT HaJIora.

[IpeTrnocTaBKa 32 MOKpeTamhe U3BPIIHOT MPEKPIIAjHOT MOCTYIKA je MpaBHO-
CHaXXHOCT M U3BPUIHOCT CyZiCKe O/IJIyKe, OJTHOCHO KOHAYHOCT U U3BPIIHOCT
npekpuajHor HaJsora. Oapea6a yiaana 307, cras 1 3011 nponucyje fa npecyaa,
OJJHOCHO pelllelhe, CTUUYY CBOjCTBO NPAaBHOCHAXXHOCTHU Kajia Ce BHUILE He
MoOry nobujaTu ayiboM UM KaJ xajaba Huje fo3Bo/beHa. OJJIyKa JoHeTa y
MpeKpluIajHOM NOCTYNKY U3BpILIaBa ce KaJ, MocTaHe NPaBHOCHAXHA U Kajia
3a U3BplIEHE HeMa 3aKOHCKUX cMeTHU. Takobhe, cTaBoM 3 HaBeleHOT 4JaHa
npeiBUhEHO je Jla NpeKpIlIajHH HAJIOT CTUYe CBOjCTBO U3BPLUIHOCTH IPOTEKOM
poKa o 0caM filaHa oJ laHa ypyderwa. OBoj ojpes6u ce MOXKe YIIYTUTH KPUTHKA
Jla 3aHeMapyje /ia MU3BPLUIHOCT HAaJIOTa HACTYa TeK HAKOH CTUIatha KOHAYHOCTH,
Y 110 H0j Cy U3BPILIHU CBU IPEKPLIajHU HAJI03U KOjU Cy YpyUeHHU 6e3 0631pa Ha
TO /1a JIM je, Ha IpUMep, U3jaBJ/beH 3aXTEB 3a CY/CKO O/JIyYMBabe U IOKPEHY T
NpeKplLIajHU MOCTYNaK, LITO Mpe/cTaB/ba CMETHY 3a U3BpLIeke (Jeauyuh,
20188: 48).

CyuiThHa JocTaBJ/bakba je oMoryhaBamwe OKPUBJ/bEHOM Jla Ce YIIO3Ha ca
CYZCKOM OJJIYKOM U MPY?KU MYy ce MPUJIMKA J1a U3jaBH KaJby, Kao YCTaBOM
3arapaHTOBAHO NPaBoO. YCTaBHU CY/J je HArJlacHo Jia 0/ OKOJIHOCTH Aa jiu he u
Ka/la CTPaHLM OUTH U3BPIIEHO JOCTAB/bakhe aKTA 3aBUCU U PaBHA MOTYNHOCT
Y pOK 3a Kopulhewe nponyucaHor npaBHOr cpejcTBa.

6. [locsieaue HE3AaKOHUTOT AOCTAaB/balba MUCMEHA

He3aKOHUTO moCTynamwe MPUJIUKOM JI0CTaBJ/bakha CYJCKHUX MUCMEHA UJU
MpeKplLIajHOr HaJora MoXe U3a3BaTU OpojHe mocsepuue. CBU MpoLecHU
WHCTUTYTH KOjU Cce 3aCHUBAjy Ha ype/IHOM /I0CTaBJ/bakhy MMCMEHA Kao yCJOBY
3a NpPUMEHY, ycJieJ, HE3AaKOHUTOr JO0CTaB/batba U CaMU CTHYY CBOjCTBO
HE3aKOHUTOCTH. OfIJIyKe Cy/la Koje HUCY YTeMeJbeHe Ha YPeJHOM J0CTAaB/bakby
NUCMeHa HapyllaBajy Jby/iCKa IpaBa U cjobo/je.

34 Opayka YcraBHor cyga 1¥3.850/10 og 12.07. 2012. roguHe.
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Ha npumep, nmorpemHo noctynawe U KOHCTaTalMja JOoCTaB/bavdya CYACKOT
NHUCMeEHa /ja je OKPpUBJ/bEHOM OCTaBJ/beHO 06aBelITERE Jla NUCMEHO NIpey3Me
y Cyly MOXe JJOBeCTH JI0 A0CTaB/bama CyJiCKe OJJIyKe MyTeM OrJacHe TabJjie
Cy/ia 1 MHTepHeT CTpaHuIle. 3aKOHCKa je IpeTNOoCTaBKa /Jia je JocTaB/babe
OKPUBJbEHOM Ha 0Baj HAYMH ypeJHO u3BpLIeHo0. C 063MpOM Ha TO /ja OKPUBJ/bEHOM
HUje JIMYHO yYpy4eHa npecy/a, pok o 15 naHa 3a niahamwe HOBUaHe Ka3He
npoTHye 6e3 keroBor 3Hama. Cie/iy J0OHOIIehEe pellieha 0 U3BPLIEHY (3aMeHe
HenJlaheHe HOBYaHe Ka3He 3aTBOPOM MJIM ofpehuBamwa NprUHYyAHE HaMNJaTe).
JlocTaBJbambe pellerha KOjUM je HOBYaHa Ka3Ha 3aMeheHa 3aTBOPOM MOXKe OUTH
M3BPLIEHO Ny TeM OrJlacHe TabJie U UHTEPHET CTPaHUIE CY/a, ycJe, HECABECHOT
NOCTYyINaka J0CTaB/bavya U IPONYCTa CyJa Aa YTBPAU 3aKOHUTOCT JOCTAaB/bakba.
Ha Taj HauuH fos1a3u [0 M3/ aBawa NOTepHHULe PaJU U3BpLIeHha pelleha 0
M3BplLIewy. Y JpacTUYHUM cJydajeBUMa je Moryhe fa ocyheHu yonure Huje
6410 yNo3HAT ca 3aXTEBOM 3a [IOKpeTakhe NPEKPLIAjHOT MOCTYNKA U CYACKOM
OJZJIyKOM, a [ia Ce ca CBOjUM IIPOLIeCHUM I10JI0XKajeM yIOo3Ha TeK NPUIHNKOM
JIMIlema cJ1060/e 0/, CTpaHe MoJULHje.

WpeHTHYHe cuTyanuje cy Uy cJy4ajy U3JaTor IpeKpuajHor Hajora. Huje
peTKO Jia U3/jaBaoliy NpeKplIajHOT HaJlora UCTHU He JI0CTaB/bajy y CKJIAAY ca
oZpes6aMa 3aKOHaA O OMLITEM YIIPAaBHOM HNOCTYIIKY, IOFPEIIHO KOHCTATY]jy
W3BPLIHOCT HAJIOTA U I0CTaBJbajy ra CYy/ly paiv JOHOLIEHA pellletha 0 U3BPLIEHY.
OnpaBjaHo ce yka3yje f1a 61 y 6yayhum usmenama 3011 Tpe6asio nponucaTu fa
v3/aBaJjiall IpeKplUIajHOr HaJlora HalJIeXkKHOM CyZly Mopa /ia JOCTaBU U JjoKa3e
Jla je JocTaBJ/bakbe NPEeKpILIAajHOT HAaJIora U3BPIIEHO Ha 3aKOHUT HA4MH, LITO je
IpeTNnoCcTaBKa KOHAYHOCTH NpeKpIlajHor Hasora. To 61 o6aBe3aJsio U3/jaBaolie
IpeKpLIajHUX HaJora Ha 3aKOHUTO NOCTyNamwe W MOITOBakhe 3aKOHCKUX
o/peibu 0 AoCTaBJ/bakby, a NOCTyNajyheM U3BpIIHOM cyAWju oMoryhusio aa
NO0Yy3/1aHO yTBP/AY YMbeHULY KOHAYHOCTH U U3BPLUHOCTH IIPEKPIIAjHOT HaJlora
Ipe JIOHOIlewka pellewma o0 usBpllewy (Jeanuuh, 2018s: 40). Y cynpoTHoOM,
V3jaB/bUBame [IPUr0BOpa NPOTHUB pelllekha 0 U3BPIIEewy ca apryMeHTalujoM
Jla 0ZIJlyKa HeMa CBOjCTBO U3BpIIHe UCIIpaBe JJOBO/U JI0 CTaBJ/bakha BaH CHAre
pellera o U3BpLIEHY. Y HaBe[EHOj CUTYalUjH cy1*° je KOHCTATOBAO /la o/ipesibe
3aKoHa 0 ONLITEM YIIPAaBHOM IOCTYINIKY MOPajy Aa 6y1y NpHUMetbeHe IPUINKOM
ypydyewa NpeKpllIajHOr HaJIora, a Kao JloKa3 0 HaBeJleHOM Mopa I0CTojaTHu
JocTaBHULA. OBaj yCJI0OB y KOHKPETHOM CJIy4ajy HUje UCYHeH 360r yera je
YHIbEHUYHO CTakbe HENOTIYHO jep HUje Ha HECYMIbUB HAayWH YTBpheHo fa je
npeJMeTHH IPeKPIIajHH HAJIOT yPy4YeH KaXKbeHOj U [ja je UCTU CTeKao CBOjCTBO
KOHAYHOCTH U U3BPIIHOCTHU. Y 0BOj cHUTyanuju moryha cy siBa peueswa. Morso
64 ce y3eTH ia Behe MMa MHIrepeHIMje 1a CTAaBU BaH CHare pellemne 0 U3BpIIEHY,
amo cay>K06eH0j 1Y>KHOCTH YKUHE KJIay3y/1y KOHAYHOCTH IIpeKpIlajHOr Hajora

35 Pememe [Ipekpuajuor cyaay Manny 15 Unps. 5/19 ox 05. 02. 2019. roguHe.
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Y HaJIOKU U3/1aBaolly MPEKPILIajHOT HAJIOra /1a UCTH YPYIU OCYyMIbUYEHOM Ha
3aKOHOM MpPOMUCAH HauuH. [|pyra, Mo /ia U MpUXBaT/bUBHja MOTYNHOCT je Ja
Behe cTaBY BaH CHare pelliere 0 U3BplIehy, a /1a NOCTyajyhy U3BpUIHU CYy/HUja
npejy3uma jiaJbe pajilbe U YTBP/HY Jia JIM je peKpliajHU HaJor KOHavyaH, Ha
npUMep, 2 0/i61je JOHOLIEEe Pelllekha O U3BPLIEHY U HaJI0XKH U3/aBaoLy
HaJioTa YKHU/akbe KJay3yJ/ie KOHaYHOCTH, Te MOHOBHO ypyueke MPeKpIiajHoT
HaJsiora (Jesnuuh 20188: 49).3¢

7. 3aK/by4yak

JlocTaB/barbe NHUCMEHA je YCJI0B TPAaBUYHOT IPEKPIIAjHOT MocTynKa. [locaenune
KOje OBa MpolLlecHa pajiiba MOXKe /1a N3a30Be 110 IpaBa OKPUBJbEHOT U JPYTHUX
y4eCHHUKA ¥ IOCTYIKY 3aXTeBajy 0/ Cy/a Zia Ce MaXK/bUBO CTapa O NOLITOBAY
3aKOHCKHUX HOPMU. JeIMHO Ha Taj HauMH MoXe ce u3behu yrpoxaBame
JbYJICKHX IIpaBa [JI0 Kojer Moxke fohu ycjie He3aKOHUTE NpHUMeHe oApe/aba
0 Z0CTaBJ/bakby NHMcMeHa. Ha cysivjama npekpiuajHUX CyZ0Ba je fa y MpaKcu
3aKOHHUTO M CAaBECHO IOCTYTAjy ¥ 06e36e/ie MO TOBake YCTaBOM rapaHTOBAHOT
npaBa Ha MpaBUYHO cyheme.
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THE IMPORTANCE OF THE DELIVERY OF WRITTEN
DOCUMENTS FOR A MISDEMEANOR PROCEDURE

Summary

The author discusses different aspects of the delivery of written documents in the
misdemeanor proceedings. After the introduction and consideration of the characte-
ristics of this term, it is pointed out on its substantive aspect, which is reflected in the
delivery of the written documents as an important feature of certain misdemeanors.
The procedural aspect of delivery is manifested in several modalities. The author
analyzed briefly the manner of delivering the written documents in accordance
with the provisions of the Law on Misdemeanors, while special attention was paid
to the relation of delivering written documents and the rights of the defendant to
the defense. It was emphasized that this procedural action is the condition for the
application of certain procedural institutes and it is indicated on the specificity of
the delivery of the documents in case of issuing a misdemeanor order, with a referen-
ce to the executive misdemeanor procedure. The author points to the consequences
of unlawful delivery. The author’s conclusion is that the delivery of the written
documents is the condition of a fair misdemeanor procedure and that in practice,
special attention to the lawful treatment must be paid. The work is corroborated
by the rich case law of various judicial instances.

Key words: delivery of written documents, misdemeanor procedure, right of de-
fendant to defense, unlawful delivery, delivery and marking of misdemeanors, irre-
vocability and enforceability of court decision.
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