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1. Introduction

The traditional neoclassical Economic Analysis of Law (EAL), or Law and Econo-
mics (L&E), is already well established and developed scientific discipline. Yet,
perhaps the greatest challenge to this discipline is the development of behavio-
ral science! which, through numerous empirical studies, calls into question the
classical tenets of economic analysis and EAL.

This article explores the relationship between these disciplines. In the first part
of the paper, the author presents the definition and the subject matter of EAL,
as well as the subject matter of Behavioral Economics (BE) and Behavioral Law
and Economics (BLE). In presenting the subject matter and the key concepts of
these disciplines (EAL, BE and BLE), the author seeks to answer the key que-
stion: will behavioral findings undermine the EAL foundations, or do they only
represent an upgrade of already developed economic models, enriching their
content? Related to this is the question of whether BLE will have an independent
scientific development path.

2. Definition and subject matter of Economic Analysis of Law

Economic Analysis of Law (EAL) may be defined as “the application of economic
theory and econometric methods to examine the formation, structure, proce-
sses and impact of law and legal institutions” (Rowley, 1989: 125). The subject
matter of study in EAL are legal phenomena or, more precisely, legal institutes
(institutions),? or even more narrowly, legal rules and their effects on social
welfare. But, in a broader sense, the research subject matter goes beyond the law
and, for instance, includes political decision-making or effects of social norms.
In this sense, there is the intersection between EAL and the public choice theory
(see, for example, Rowley, 1989; Gunningham, 1992) as well as between EAL and
the sociology of law (see, for instance, Cooter, 1995).

Itis common for EAL to be divided into the normative EAL and the positive EAL.
The difference between the two lies in the fact that the focus of the positive
EAL is on the prediction which rule in the set of legal rules is more efficient,
while the normative EAL prescribes the use of the efficient rule in the concrete
public policy. The normative side of EAL has been the subject of criticism that
boils down to the thesis that the value judgment is not the domain of economic

1 Behavioral scienceis a branch of science (such as psychology, sociology, or anthropology)
that primarily deals with human action and often seeks to generalize about human behavior
in society. Retrieved 19 August 2019, from https://www.merriam-webster.com/dictionary/
behavioral%20science

2 While the term “institute” is commonly used in the legal jargon, the term “institution” is
common in the economic literature.

192



A. Mojauesuh | ctp. 191-208

analysis. Considering this issue, we take a completely opposite view, proposed
by one of the founders of EAL, Ronald Coase, who pointed out that the value
estimates are not and cannotbe reserved only for activists outside the economic
science and that such self-restraint (proposed by some economists) is unnecessary
(Coase, 1994: 47). Today, the normative basis of EAL is generally accepted, but
it is commonly criticized by the BLE representatives.?

The EAL methodology is even more controversial. Namely, the main question is
how to define EAL: according to the research subject, which is (as already noted)
very “colorful”, or according to the methodology. The consensus was offered
by the famous economist Gary Becker, who stressed that economics should be
defined according to the method or approach and not according to the research
subject, because this economic approach can integrate a wide range of human
behavior (Becker, 1976: 5).

As we already know that the method of neoclassical economics is based on the
rational choice approach (the so-called homo economicus), there is no reason not
to apply this reasoning to the question of EAL methodology. In other words, the
rational approach can find its application in every area of social life (including
the legal field) where the choice can be made. In the legal domain, the econo-
mic methodology has found its place in the field of substantive law (e.g. family
law, labor law, criminal law, etc.), procedural law (e.g. choice between trial and
settlement in the civil proceeding), or in auxiliary legal disciplines (such as cri-
minology). This is a manifestation of the so-called “economic imperialism” which
obviously and seriously took effect in the legal field, primarily by virtue of the
efforts of the eminent lawyer Richard Posner (see, for instance, Posner, 1998).

To conclude this part, the rational choice approach is the main methodology
of the neoclassical EAL, by means of which this scientific discipline had been
developed. Yet, the question of EAL methodology, as well as the current trends
and themes in EAL, require some additional attention.

3. Methodology, trends and themes of Economic Analysis of Law

There are four basic assumptions on which the rational choice approach has
been established. Those are:

1. Methodological individualism, which means that individuals and theirs deci-
sions are the subject of economic analysis;

2. Individuals make decisions in their own interest - they maximize their own
expected utility;

3. Stable preferences of individuals in the short term;

4. Market equilibrium.

3 Thisissue will be discussed in the partrelated to the intersection between EAL and BLE.
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If we want to sublimate these assumptions into one sentence, we may say that
“people maximize, markets clear” (Baird, 1997: 1132). This sentence reflects
the core of the neoclassical economics, which was questioned primarily by the
famous scientist Herbert Simon and his concept of bounded rationality, and later
by other behavioral scientists, such as Daniel Kahneman, Amos Tversky, Dan
Ariely, etc. The essence of the bounded rationality is embodied in the following
concept: when individuals make decisions, their rationality is bound by psycho-
logical limits, especially when it comes to their computational and predictive
ability (Simon, 1955: 101). As decision-makers, individuals act as satisficers,
which means that they seek a satisfactory solution rather than an optimal one
(for more detail see: Cristofaro, 2017). Inter alia, Simon emphasized the role of
information in the decision-making process (Simon, 1955: 99). In this regard,
Posner pointed out that the issue of information had already been incorporated
into the neoclassical economic models without requiring an alteration in any
fundamental assumptions, such as rational maximization (Posner, 1993: 80). We
see that Posner consistently defends the principle of rationality by incorporating
into it the question of information costs. The neoclassical economics, as well as
the (neoclassical) law and economics, would not exist without rationality. So,
from that point of view, this defence seems rational, particularly considering
that Posner is, without any doubt, the most prominent EAL theorist.*

Besides Posner, there are other theorists who have contributed to the methodo-
logical “framing” of EAL. The most prominent among them are: Ronald Coase, the
Nobel Prize laureate and one of the founding father of EAL, who became famous
for his work “The Problem of Social Costs” (Coase, 1960); Guido Calabresi, who
published the significant work “Some Thoughts on Risk-Distribution and the
Law of Torts” (Calabresi, 1961), which paves the way for further development of
EAL; and, Gary Becker, who expanded the scope of microeconomic analysis to a
wider field of human behavior and interaction (marriage, family, crime). Each in
their own way and sometimes from opposing standpoints, these four scholars
laid the groundwork for EAL.®

Several themes and trends that enrich neoclassical law and economics resear-
ch agenda (the mainstream EAL) have been highlighted in relevant literature
(Mackaay, 2000: 81): the role of institutions, historical studies, strategic beha-
vior in human interaction, limited rationality of human actors, uncertainty and
entrepreneurship, the contributions of public choice and game theory, economic

4 Thus, there is a syntagm Posnerian Law and Economics.

5 Other EAL proponents are Robert Cooter and Thomas Ulen, the authors of the famous
international textbook Law & Economics (Cooter, Ulen, 2016), as well as Stiven Shavell, the
author of Foundation of Economic Analysis of Law (Shavell, 2004), and many other significant
EAL theorists.
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regulation, the relationship between the law and economics and sociology of
law. Prima facie, some of these topics clearly indicate the relationship between
EAL and another social discipline, such as psychology. Indeed, some famous
psychologists (such as Kahneman and Tversky) “gave wings” to the unprece-
dented development of economics and EAL in the direction of emergence and
development of BE and BLE. One of the key thesis of these and others authors,
which has been confirmed by numerous empirical studies, is that the human
reasoning does not in fact conform to the principle of rational choice in a number
of ways (Elster, 1989; Kahneman, Knetsch, Thaler, 1991; Simon, 1959; Tversky,
Kahneman, 1974). So, the rational behavior paradigm of the neoclassical econo-
mics has been seriously shaken by series of empirical studies.

We can conclude that the neoclassical EAL is a discipline with “flexible” met-
hodology and heterogeneous subject of research. Special disciplines, such as
BE and BLE, were “born” and developed within its framework. This raises the
questions about their relationship, which will be the subject matter of further
elaboration in this paper.

4. What is Behavioral Economics?

As already noted, incorporating insights from psychology into traditional eco-
nomic analysis has spawned the field of Behavioral Economics (BE). Basically, BE
provides a framework for understanding how people make real decisions. Strictly
speaking, if we talk about decisions in the domain of economy (for instance, in
the financial market), then the term behavioral economics is completely correct
and logical. But, some of our decisions do not only have economic implications,
or some decisions are not made only in the domain of economy. A classic example
is our decision whether to go to trial or settlement. It implies that the subject
matter of BE could not only be limited to economic decisions (as defined above)
and their implications. There are many examples that support this thesis but we
will constrain our attention to the Coase Theorem, because of its importance
in the legal field.

The Coase Theorem (Coase, 1960) implies as follows: when a court enters a
judgment, whether in the form of an injunction or a damage award, the parties
are likely to bargain to a different outcome if that outcome is preferable to what
the court did and if the transaction costs and wealth effects are small. In terms
of the ultimate allocation of entitlements under such conditions, it is irrelevant
who an entitlement is allocated to after litigation, and how it is protected (by a
property rule or by a liability rule).

But, behavioral economists discovered a phenomenon, the so-called endowment
effect, which entails that we put a bigger weight on things that we possess as
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related to the things that we do not possess. The endowment effect considerably
changes the implications of the Coase Theorem. In other words, the assignment
of a legal entitlement may well affect the outcome of bargaining, even when
transaction costs and wealth effects are zero.

The endowment effect has been demonstrated by numerous experiments, the
best known of which is the “coffee mugs experiment” (Kahneman, Knetsch,
Thaler, 1990). In this experiment, the behavioral analysis generates a predicti-
on distinct from the standard economic analysis. Whereas the Coase Theorem
would have predicted that about half the mugs would be traded by participants,
only fifteen percent of the mugs were actually traded. In this experiment, the
students who were assigned coffee mugs had a strong tendency to keep them,
considering that the price they asked to give up their mugs was more than twice
higher than the price that the students who did not get a mug were willing to pay.

This endowment effect is a manifestation of the broader phenomenon of loss
aversion, implying the idea that losses are weighed more heavily than gains,
which in turn is a central building block of Kahneman and Tversky’s prospect
theory (Kahneman, Tversky, 1979). The prospect theory finds its application in
many contexts, for example in litigation, where litigants have to decide whether
to settle or to go to trial. The core of the prospect theory and its new versions
- the cumulative prospect theory (Tversky and Kahneman, 1992) is a framing
effect, which implies that people make different decisions (risky or less risky),
depending on the (positive or negative) framework in which they decide. In a
positive framework, they exhibit risk aversion, as opposed to a negative fra-
mework, in which they manifest a propensity for risk. So, if the frame in which
we make decisions is relevant to our decision, it means that manipulation with
aframework can alter our decisions. This is a strong message for policymakers.

Besides the endowment effect and the framing effect, there are many other
systematic errors in thinking that affect our decisions, usually known as cogni-
tive biases (Samson, 2019: 168). Cognitive biases, as a consequence of heuristic
rules, boil down to the intuition bias. To date, 186 cognitive biases had been
identified in the general population, and they are classified into three groups: a)
decision-making, belief, and behavioral biases; b) social biases; and c¢) memory
errors and biases.®

To sum up, BE is a subfield of economics which incorporates primarily psycholo-
gical insights that radically questioned the standard economic model of rational
behavior. In Thaler’s words (cited in: Kaneman, 2015: 251), a real man (Human)
is opposed to the imagined rational actor (Econ) whose way of thinking is not
only imbued with cold and rational cost-benefit calculation. This does not mean

6 See the list of cognitive biases: https://en.wikipedia.org/wiki/List_of_cognitive_biases
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that people make systematic irrational decisions, but only that the model of
rational behavior does not describe people well enough (Kaneman 2015: 386).
Simply put, the bias of our intuition, as one part of our cognitive apparatus (the
so-called System 1), and the slow control of its other, deliberate, rational part
(the so-called System 2) make our real decisions quite different to those made
by the rational actor in economic models.

On the other hand, as previously described, BE has found its application in the
field of law, for instance in litigation, where many actors (such as judges, jurors,
lawyers, plaintiffs, defendants, etc.) make biased decisions (see, for instance,
Mojasevi¢, Nikoli¢, 2018). This led to the development of another subdiscipline:
Behavioral Law and Economics, whose subject matter and task will be elaborated
below.

5. What is Behavioral Law and Economics?

In a nutshell, the task of BLE is to explore the implications of actual (not hypothe-
sized) human behavior for the law (Jolls, Sunstein, Thaler, 1998: 1476). Accor-
ding to these authors (Jolls, Sunstein, Thaler, 1998: 1476-1485), there are two
lines of distinctions between BLE and the conventional (neoclassical) L&E. The
first distinction considers the basic assumptions of human behavior. Namely,
those assumptions are: the bounded rationality (already explained), the bounded
willpower, and the bounded self-interest. The bounded willpower refers to the fact
that people often make decisions or take actions that they know to be in conflict
with their own long-term interests (Jolls, Sunstein, Thaler, 1998: 1479). The
best examples are smokers who cannot stop smoking or savers who cannot stop
spending money. The bounded self-interest is a concept which includes a notion
of fairness. In other words, as opposed to the neoclassical economic models, the
agent in behavioral models cares about fairness in relationships with others.

The second line of distinction between BLE and L&E considers the predictive
power of economic models, that is, how law affects people’s behavior. These aut-
hors provide arguments that contradict the three fundamental principles of the
neoclassical L&E (Jolls, Sunstein, Thaler, 1998: 1481-1485). The first economic
principle is that the total demand for some asset falls when its price rises. This
prediction is of course correct, but this does not mean that people are optimi-
zing. In other words, people do not always choose optimal solutions as they do
in economic models. The second principle concerns the very nature of costs.
Namely, actors in standard economic models usually equate opportunity costs
(incurred by foregoing opportunities) with out-of-pocket costs (incurred in
buying possessions) and ignore sunk costs (costs that had been actually incu-
rred), which ultimately leads to wrong predictions. For example, if we own a
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house, we are not willing to sell it at the same price as when we wish to buy it.
Estimates of the ratio of selling prices to buying prices are often at least two to
one (Kahneman, Knetsch, Thaler, 1990: 1327). Another example relates to sunk
costs, for instance, when one makes a decision to invest. The standard economic
analysis postulates that one considers only the future consequences of one’s in-
vestment, ignoring sunk costs. But, this is wrong because our decisions are also
constrained by costs that we have already incurred. This is usually the reason
why investors stay in a failed project or spouses remain in a bad marriage. The
third fundamental principle of conventional L&E is that “resources tend to gra-
vitate toward their most valuable uses”. But, we have already explained on the
example of Coase Theorem that this principle does not work perfectly because
of the existence of the endowment effect.

So, behavioral analysis does not tend to undermine the conventional L&E princi-
ples. Rather, it seeks to detect flaws in basic assumptions, correct them and, on
that basis, improves the predictive power of standard economic models. We may
conclude that the proponents of BLE do not want to substitute the conventional
L&E but rather to build more realistic models of human behavior. To prove that,
we will present two examples: behavioral insights in the context of legal procee-
dings, and behavioral insights in the context of negotiations prior to litigation.

5.1. Behavioral insights in the context of legal proceedings

In this section, we elaborate on the practical implications of the Coase Theorem
in the context of legal proceedings. Simply put, this Theorem predicts that agents
(litigants) will bargain for a better solution (settlement) as related to the one
that is contained in a court judgment. For instance, if a court enters a very high
damage award, parties will bargain to reach a settlement that better fits their
interests, i.e. a settlement with lower damages. In that case, it would be a more
efficient solution. But, we have already explained that the endowment effect
suggests that the assignment of a legal entitlement may well affect the outcome
of bargaining. This effect is particularly pronounced when the entitlement is
prescribed and allocated to one of the (opposing) parties by a court judgment.
The question is: why is it so?

We can make a parallel to a homeowner. We have seen that a homeowner (or
any other holder) demonstrates a strong tendency to keep a thing which he/she
already possesses. So, imagine a party who has received a court judgment in
his/her favor after a litigation battle. Obviously, that party would think that he/
she deserved it, which was confirmed by experimental research (Loewenstein,
Issacharoff, 1994). So, the endowment effect will be particularly strong after
litigation when legal entitlement is allocated to one of the parties who believes
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that he/she deserves it or that he/she earned it. Precisely, this kind of belief can
prevent agreement on settlement which would be more favorable than a court
judgment. The winning party may also take pleasure in his/her victory and the
other party’s loss. So, in a real-world setting, we can expect fewer agreements
on settlement than in neoclassical economic models, even when transactions
costs and wealth effects are small.

To test this thesis, we can turn to empirical research. In the research titled “Do
Parties to Nuisance Lawsuits Bargain after Judgment? (Farnsworth, 1999),
the author examined about twenty nuisance cases and provided proof that in
none of them did the parties even attempt to contract around the court order
when transaction costs were low. Moreover, the result was similar even when
an impartial third party thought there was a room for mutually acceptable
agreement. To make matters worse, as reported by the interviewed lawyers, the
parties would not have concluded the agreement even if the judgment had been
different. This research reveals two key factors that contributed to the lack of
settlement agreements: the bitterness (acrimony) between the parties, and the
presence of the endowment effect.

Although there is a continuing need for empirical research that would confirm
or refute the above thesis, we emphasize that neglecting the behavioral findings
impairs the validity of neoclassical L&E findings. We may also see that behavi-
oral findings are of great importance in a similar context: during negotiations,
before and after the litigation begins.

5.2. Behavioral insights in the context of negotiations

Based on the previous analysis, we might expect a greater number of settlements
before litigation begins. But, is that correct? Are there other barriers to effecti-
ve agreement between the agents (negotiators) before and after the litigation
begins? What do literature and empirical studies say about that?

Recent literature (Munsinger, Philbin, 2017: 317-330) suggests that numerous
cognitive biases can prevent parties from reaching an agreement during nego-
tiation. Some of the most common biases are: optimism, anchoring, sunk costs,
mental accounting, confirmation bias, the herd behavior, loss aversion, contrast
effects, and compromise effects. We can add two other types of cognitive bias
that can significantly undermine the negotiation process: the egocentric bias
and the self-serving bias. Further on, we explain the biases that have not been
already addressed and examine their influence on the negotiation process.

The egocentric bias implies a tendency to overestimate one’s own abilities. It
arises in many spheres oflife, including professional skills, health, driving skills,
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contribution to joint activities, marriage, etc. (see, for instance, Weinstein, 1980;
Svenson, 1981; Cross, 1997; Ross, Sicoly, 1979; Baker, Emery, 1993). Despite some
similarity and frequent confusion, a distinction should be made between the
egocentric bias and a tendency to attribute merits to oneself in case of success,
and blaming other people or circumstances for failure (the self-serving bias). The
latter bias can be characterized as favoring oneself and self-interest (Forsyth,
2007, 429). As empirical evidence suggests (Babcock, Loewenstein, 1997), the
parties and their attorneys are prone to this kind of bias in terms of their own
abilities, the quality of representation, and the relative value of their case, which
can significantly undermine the settlement process. Interestingly, as this stu-
dy shows (Babcock, Loewenstein, 1997: 120), as soon as a certain asymmetry
between negotiators is included in the experiment (e.g. a subtle difference in
roles), there is a change in the perception of a fair agreement in the direction of
the personal interest of each negotiator; negotiators also believe that their own
concept of fairness is impartial. On the other hand, before the introduction of
asymmetry, the negotiators considered that it was fair to split the cake in half.
Therefore, some shift towards self-interest is obvious. Another experimental
study (Loewenstein, Issacharoff, Camerer, Babcock, 1993) shows that the par-
ties’ egocentric propensity leads to a lower likelihood of settlement and unne-
cessary litigation. In this experiment, depending on the role (the plaintiff or the
defendant), the parties differently assessed what they considered to be the fair
amount of settlement. Namely, the plaintiffs always sought a higher amount of
settlement than the defendants, confirming that their different interpretation
of the case facts was biased, i.e. in their own interest.

The optimistic bias is a general tendency to see things in a positive frame. Alt-
hough this tendency is useful in many aspects of life, it may have negative con-
sequences in the domain of legal disputes, where realistic assessment of cases
is of great importance. Although the disputing parties may be expected to be
the only ones that are prone to this bias, lawyers have not been spared either.
As noted (McElhaney, 2012), there is a lawyer’s tendency “to fall in love with
a case”, which can significantly diminish his/her client’s chances of winning a
dispute or concluding a settlement. If a lawyer “falls in love with a case”, he/
she cannot objectively and realistically see it. He/she will underestimate the
strengths of the other side’s arguments and overestimate the strengths of his/
her position. So, as some authors report (David, 2016), bad mood and negative
feelings have benefits too, because one is able (especially as a lawyer) to gene-
rate better arguments, recall facts more clearly, examine facts in a fresh and
creative way, and reason more effectively. In a word, the bad mood activates the
already-mentioned System 2 of our cognitive apparatus.
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The anchoring effect implies a human tendency to unconsciously rely on a piece
of information (the so-called “anchor”) when making decisions, even if it is in-
significant. Numerous experiments confirm the existence of the anchor (see, for
example, Tversky, Kahneman, 1974: 1128). Negotiators are more or less inclined
to accept a final settlement offer, depending on what the other party’s initial offer
was. Obviously, that initial offer shapes the negotiators’ expectations and their
preferences in negotiations (Korobkin, Guthrie, 1994). This research showed that
plaintiffs were less likely to accept a final settlement offer if it was preceded by
areasonable initial offer than when it was preceded by an extreme initial offer
or no initial offer. Besides the anchoring effect, another tendency emerged in
this case: avoiding cognitive dissonance. Namely, negotiators are more likely to
reject a final settlement offer if they have previously rejected it, as compared
to those negotiators who have not received a previous offer at all, as they avoid
the inconvenience (tension) they have previously experienced. But, it is wrong
to think that taking an extreme position early in a negotiation always pays off.
Quite opposite to the conventional wisdom, an early extreme position more often
produces an impasse or requires a larger concession later in negotiation. The
same can be said for a too low first offer in negotiation process. So, it is usually
more prudent to start with an offer that is perceived as reasonable under local
convention (Munsinger, Philbin, 2017: 321-323).

The mental accounting refers to the tendency that people treat money differently,
depending on factors such as the source of funds or the purpose of the account.
Actually, people separate assets into different (mental) accounts rather than
treating all assets as money equivalents (see, for instance, Thaler, 1999). This
cognitive bias might also influence the negotiation outcome. For instance, if
one of the negotiators is emotionally attached to the house which is objectively
only one source of funds, it can be a strong barrier in negotiating an agreement.

The confirmation bias refers to the tendency to seek out or evaluate information in
a way that fits one’s existing thinking and preconceptions (Samson, 2019: 169). If
people make inferences from confirming evidence and ignore facts that contra-
dict their beliefs, it can obviously lead to wrong conclusions. It is quite clear that
this bias is particularly pronounced in the legal field, i.e. between the parties and
their lawyers in negotiation. In particular, if lawyers “fall in love with a case®,
they are biased in pursuing arguments that are in their favour and the clients’
best interest, and those that are at the detriment of the other party. It follows
that the confirmation bias might be a strong barrier to agreement.

The herd behavior means that people do what others are doing instead of using their
own information or making independent decisions (Samson, 2019: 176). Simply put,
itis a tendency to copy behavior of others in a group. It is a well-known concept
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in social psychology that is also applied in behavioral finance in relation to the
irrationality of investors, including stock market bubbles. Speculative stock
market bubbles are fueled by contagious investor enthusiasm (herd behavior)
and stories that justify price increases (see, for instance, Shiller, 2015). In liti-
gation, it can have a distorting effects if, for example, the parties who copy the
behavior of other parties decide to go to trial instead of resorting to bargaining
and trying to reach an agreement.

The contrast effect implies that people are likely to evaluate an existing option
more favorably when a similar but inferior option is added to the set of choices.
Itis reasonable to assume that this contrast effect is present in negotiation when
anegotiator considers a set of options and when another option is subsequently
introduced. That additional option, even without having any relevant informa-
tion value in terms of the options under consideration, might alter the negotia-
tors” assessment. This finding has been confirmed by a series of studies (see,
for example, Guthrie, 2003: 617-621). In this experiment (where first-year law
students were asked to negotiate the sale of a painting), the presence of a third
option (giving the painting to the law partner in exchange for payment in four in-
stallments of $5,000) dramatically increased the attractiveness of the first option
(giving the painting to the law partner in exchange for an immediate payment
of $20,000) over the second option (selling the painting and then splitting the
$40,000 proceeds equally). The third option is similar to but obviously inferior
to the first one, which increased its attractiveness and altered the participants’
choice. Apparently, the contrast effect is at work.

The compromise effect is another form of context dependence, similar to the
contrast effect, which can induce suboptimal decision making in multiple-op-
tion negotiation. The compromise effect suggests that people prefer to choose
“medium” rather than extreme options in the set of choices. In an experiment
similar to the aforementioned one (Guthrie, 2003: 622-625), the presence of this
effectin the negotiation was demonstrated. Namely, participants had to choose
between two plots of land: one was more attractive in price (the first choice) and
the other was more attractive in location (the second choice). In this case, they
could not compromise between the two options. But, the introduction of the third
option (the plot that is the most expensive but also the most attractive in loca-
tion) made the second choice most attractive. It was a compromise in that case.

As we have seen, there are a number of factors that affect the outcome of ne-
gotiations that have been neglected by standard economic models. Behavioral
models correct these errors and provide more accurate findings.
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6. Conclusion

The conclusions of this paper may be summarized in several points. First, the
rational choice approach (based on homo economicus) is the main EAL methodo-
logy, by means of which this scientific discipline has been developed. Meantime,
as behavioral science developed, the neoclassical EAL willingly or reluctantly
“borrowed” some methods from other social disciplines (primarily from psycho-
logy) so that its methodology has become quite heterogeneous. These behavioral
findings also led to the development of a new subject-specific discipline: Beha-
vioral Law and Economics, which further raises a question of their relationship
and future development.

Behavioral Law and Economics (BLE) indicates that many predictions of stan-
dard economic models are wrong because they are based on false assumptions
about human behavior. As compared to the standard economic theory predicti-
ons, people can be more spiteful and more cooperative in reality. We have shown
on the example of the Coase Theorem that people are not always inclined to agree
on settlement, atleast not as predicted by the Theorem. Even in a world without
transaction costs and no wealth effect, the assignment of (property) rights alters
the ultimate allocation of those rights. In the example of court rulings, we have
seen that prescribing and giving an entitlement to one of the disputing parties
has a significant impact on the outcome of potential negotiations between the
parties at the end of the trial. As revealed by behaviorists, the endowment effect
provides an explanation of such an impact.

We have also seen that many others behavioral concepts explain the litigants’ or
negotiators’ behavior quite well. So, many “loopholes” that have existed in the
standard assumptions of economic models are being filled in with more realistic
BE and BLE concepts. The examples of the contrast effect and the compromise
effect clearly describe the choices that negotiators made in different contexts.
Also, economic theory assumes that choices are invariant to the manner in which
aproblem is framed. As already noted, the prospect theory and the framing effect
have completely rejected this conception. Then, as BLE demonstrates, ignoring
the concept of fairness (especially the perception of fairness contained in the
aforementioned idea of bounded self-interest) in standard economic theory is
completely wrong. This concept is highly important regarding the content of
law, i.e. what is right and what is wrong. So, those and many other effects and
cognitive biases have been neglected in standard economics models, thus leading
to wrong predictions and bad conclusions. This has had a profound effect on the
public policy-making in various domains, with many detrimental consequences.

In connection with this lastissue, the question of the quality of normative policy
proposed by EAL, as compared to the normative policy of BE and BLE, has been
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raised. This question requires further elaboration and will be the subject of fu-
ture research. But, Behavioral Law and Economics, with its behavioral findings,
may be said to have significantly shaken up the previous views of normative
politics in different domains.

To conclude, considering the development of Behavioral Law and Economics
thus far, the credibility of its findings and its normative implications, we think
that there is no reason to doubt that this discipline will develop in the future as
a fully independent discipline and that Law and Economics may eventually turn
into Behavioral Law and Economics. Until then, incorporating the BLE findings
into standard economic models seems inevitable.
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Jp Anekcandap C. Mojaweguh,
BanpedHu npogecop,
IIpasHu ¢pakyamem, YHueepsumem y Huwy

BUXEBHOPHCTHYKO IIPABO U EKOHOMHJA:
MYJATHAHCLUHII/IMHAPHOCT HA JEJIY’

Pe3ume

Y oeom pady ce npedcmassbajy meopujcke ocHoge 6uXe8UOPUCMUYKO2 Npasa
u ekoHomuje (BIIE), kao u npakmu4He uMnaukayuje K/6yYHUX HA/1A30 08e
ducyunauHe. Kako je mekao passoj BIIE, 20e sedxce kopeHu oge ducyunauHe, Ko
Cy HeHU Haj3Ha4ajHuju npedcmasHuyu, aau U ONOHEHMHU, U, HajeaxcHuje, 20e cy
2paHuye oge Hay4He ducyunauHe y 00HOCY Ha4 HEOKAACUYHY eKOHOMCKY aHa/au3y
npasa, c jedHe cmpate, U 6UXeBUOPUCMUYKY eKOHOMUJY, ¢ dpyze cmpane? Bydyhu
da BIIE ,no3ajmmyje” odpeheHe ncuxosowke Haaase (Hapouumo Ha.iase coyuja/aHe
ncuxoJ02uje), nocmass/ba ce U numarbe h08e3aHOCMu 08ux deejy ducyunauHa, me
he u oHo 6umu y3eped aHausupaHo. Cse y ceemy, YeHmpa/aHO NUMarse, Ha Koje je
nompe6Ho odzoeopumu, eaacu: da au je BIIE danac noce6Ha u do8osbHO usepaheHa
Hay4Ha dUCYUNJAUHA, UAU je OHA caMo meopujcka Hadoepadrea Haod c80jom 6A30M
(HeoKkAacuYHOM eKOHOMCKOM AHA/AU30M NPAsd) U Koju cy hpakmuvHu domemu u
3HAYaj HeHUX K/bYHYHUX HA/1a30 HA NO/bY NOAUMUKe peuasarea cnoposa?

KyuHe peyu: buxesuopucmuyko npaso u ekoHomuja, Ekonomcka anaausa npasa,
Buxesuopucmu4ka ekoHoMUja, meopujcke 0CHO8€e, NPAKMUYHU HAAA3U.

7 OBaj 4JaHaK je pe3yJsTaT paja y OKBUPY NpOjeKTa MOJ Ha3UBOM ,3alITUTA JbYACKUX
Y MakbHUHCKHUX NpaBa y eBPOINCKOM MpPaBHOM NpocTopy”, GUHAHCUPAHOr OJi CTpaHe
MunHcTapcTBa pocBeTe U HayKe Peny6uinke Cpouje (pedpepeHTHHU 6poj 179046).
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