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primarily contained in the legal instruments of the International Labor
Organization. The above standards are contained in the Convention no. 111.
and Recommendation no. 111 of 1958, as well as Convention no. 100 and
Recommendation no. 90 relating to the equal rewarding of male and female
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arising in the application of international standards related to the issue of
discrimination in employment and occupation, and standards pertaining
to the equal rewarding of male and female labor force for equal work, i.e.
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1. Introduction

The principle of equality is indispensable in defining the modern rule of law
and providing for the exercise, enjoyment and protection of human rights and
freedoms. This principle permeates all kinds of human relations and all areas
of social, political, legal, economic life.

The meaning of the term ‘equality’ is not fully defined; it varies depending on
the context in which it is applied as well as on the historical period which it is
related to. Generally speaking, the broadest conception of equality encompasses
the equality of subjects in different spheres (political, economic, social sphere,
etc.). Equality of individuals in the context of employment and occupation is
only one aspect of that equality.

In general, the idea of equality in human rights and dignity has had along period
of development. Chronologically, Aristotle’s teaching about the innate weakness
of women and men in the role of a tutor is the best illustration of the ancient
period conceptions on equality. The Middle Ages, the age of feudalism and pa-
triarchy, also did not bring about any significant changes regarding the position
of women. Even in its early stages, capitalism did not significantly contribute to
the equality of men and women, but embraced and maintained gender inequality.

The essential struggle for equality of men and women may be traced back to the
French Revolution of 1789. First, the pursuit for equality in citizens’ political
rights was the basis that would later lead to equality of men and women in the
right to vote, the right to private property, and the right to an equal exercise of
parental rights. Second, the adoption of international and national documents
since the late 19%™century has also been a significant step towards improving
the legal position of women and providing for formal (legal) equality of men and
women. Finally, international declarations proclaiming equality in human rights
and dignity prohibit discrimination on various grounds, and numerous conven-
tions and recommendations adopted by relevant international organizations
establish the specific obligations of States to work towards providing substan-
tive equality in the exercise of human rights and prohibition of discrimination.

In the context of the given topic, the relationship between equality and discri-
mination is an indispensable issue. Legal science has not provided a unanimous
or generally accepted opinion on this issue, but there are many individual inter-
pretations that are more or less acceptable. At first glance, these two concepts
seem very similar, and it may be proper to look at them together because it is
impossible to speak of equality without speaking about discrimination, and
vice versa. This issue will be analyzed further on in this paper, by exploring the
international standards governing equality of opportunity and treatment in
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respect of employment and occupation, as well as the aspect of implementation
and difficulties arising in the application of the mentioned standards.

2. Equality of opportunities and treatment of men
and women in employment and occupation

Equality of opportunity and treatment has two aspects. Namely, for both men
and women to reach the stage of doing certain work, they need to have the same
“starting positions”! (Radovanovic¢, 2012: 16). The standard “equal opportuniti-
es” practically means that everyone is given equal opportunities and access to
resources, i.e. to perform work as a type of economic activity of an individual,
as well as an equal opportunity for an individual to develop and improve their
talents and abilities. In the context of gender equality, the principle of equal
opportunities implies the same starting position as men. It also means equal
rights, duties and responsibilities of men and women. According to some authors,
this principle “opens the way to economic prosperity and political participation
of the discriminated population” and “contributes to the security of society, to-
lerance and justice, and thus exposes society to social conflict” (Hemon-Djeri¢,
2014: 14).

The second aspect concerns the equal treatment of men and women at work.
This standard is best achieved by establishing equal and objective criteria with
respect to both sexes. This principle is also respected in situations where some-
one is disadvantaged, if it has been done on the basis of the objective criteria.
Benefits that may also put someone in a better position than other workers,
based on the objective criteria, do not mean different treatment than others.
The mere existence of objective (public) criteria that applies to all employees (of
both sexes) ensures equal treatment for both men and women. Any subjective
assessment of personal merit by the employer is not permitted (Radovanovi¢,
2012:17).

3. Gender equality and discrimination at work

The issue of discrimination is an indispensable issue when it comes to equal
opportunities and equal treatment. Discrimination is usually represented as
making any difference on the basis of one’s personal characteristics and disad-
vantaging another. Race, religion, ethnicity, gender, (etc.) are the reasons for
the unequal treatment of employees or employed persons (Mihajlovi¢, 2015:
155-176). The original concept of discrimination implied “evil intent” or “per-

1 It entails all factors that lead to equal opportunities, such as equal access to education,
equal access to jobs, equal pay for equal work (etc.), which specifically pertains to women.
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sonal antipathy”, and the deprivation of rights under these circumstances was
harmful. However, the modern concept of discrimination is based on the principle
of “equal protection” (Brkovi¢, Urdarevi¢, 2002: 56-80).

We mentioned at the outset that equality and discrimination are terms that are
closely related but they do not signify the same because the path to equality
goes beyond the prohibition of discrimination. Equality does not immediately
mean non-discrimination because sometimes persons may be collectively di-
sadvantaged and also at the same time collectively discriminated against (OSCE:
2004: 12). For this reason, when assessing whether there was discrimination in
a particular case, one should proceed with extreme caution; for, “if there is no
unequal treatment or difference in treatment in a comparable situation, there
is no discrimination” (Popovi¢, 2014: 27). It may be said that equality and non-
discrimination are complementary, and may be pictorially represented as “the
two sides of the same coin”.

According to the European Commission against Racism and Intolerance (ECRI),
discrimination is defined as any different treatment of a person or group of
persons on a prohibited basis, without any objective and reasonable justifi-
cation (ECRI, 2018: 5).2The prohibited grounds contained in the international
documents are generally enumerated, and the differences relate to the scope of
these documents and territorial validity. It is also important who adopts them;
thus, there are international documents or standards at the global level(UN
documents such as declarations, Law of the Sea instruments), communal legal
acts at the European Union level (Conventions, Recommendations), and natio-
nal anti-discrimination documents (legislative acts) or regulations (bylaws,
strategies, etc.).

As discrimination may be expressed in different ways, depending on the con-
text, we can distinguish several aspects of discrimination:positive and nega-
tive discrimination, direct and indirect (latent) discrimination, institutional
and structural discrimination, etc. It is interesting that discrimination can be
performed on several different grounds at the same time, which is especially
prominent in terms of women; thus, a woman may be discriminated against at
work on the grounds of gender, economic status (poverty), single motherhood,
etc. (Beker, 2010: 60 ). In the context of equality, the aspect of decent work is also
essential (Kovacevi¢-Peri¢, 2018: 267-283). The consequences of discrimination

2 ECRI-JA General Policy Recommendation no. 7 (point 1, subparagraph b), On national
legislation to combatracism and racial discrimination, adopted 2002, amended. 2017, ECR],
2018; accessed on 10.07.2019.
https://www.coe.int/en/web/european-commission-against-racism-and-intolerance/
recommendation-no.7
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not only affect the worker, but it can happen that the employer himself suffers
damage due to worker disloyalty and bad reputation (Bili¢, Buklijas, 2006: 78).

In the next part of this article, we will look at the most important international
instruments regulating the issue of equal opportunities and equal treatment of
men and women and the way in which this area is regulated.

4. General international standards and standards of the
International Labor Organization regarding equality

There are numerous international documents promoting the principle of equ-
ality. In chronological terms, since the adoption of the United Nations Charter
of 1945, one of the goals of this international institution has been to reaffirm
faith in the fundamental rights of man, in the dignity and value of the human
personality, in the equality of men and women and of nations large and small,
to ensure economic and social progress, improvement of living conditions, and
to improve and encourages respect for rights and fundamental freedoms for all
regardless of race, gender, language or religion.*

The Universal Declaration of Human Rights (UDHR) of 1948 emphasizes that the
rights and freedoms proclaimed therein belong to every individual, regardless
of their own differences, such as race, color, gender, language, religion, political
or any other opinion, national or social origin, property, birth or other status
(Article 2 UDHR)®.

A number of other international instruments are also relevant, such as: the
Convention on the Elimination of All Forms of Racial Discrimination (1965),°the
Convention on the Elimination of All Forms of Discrimination against Women
(1979),’and the Convention against Discrimination in Education (1960).2

3 More on this: Bilic A., Buklija$ B, International Labor Law, Split, 2006, p. 78.

4 Povelja Ujedinjenih nacija, Sluzbeni list FNRJ,Medjunarodni ugovori”, br.4/1945.(Preamble
to the United Nations Charter (1945),https://www.un.org/en/sections/un-charter/preamble/
index.html

5 Universal Declaration of Human Rights (1948), https://www.un.org/en/universal-
declaration-human-rights/

6 Convention on the Elimination of All Forms of Discrimination, “Sluzbeni glasnik FNR] br.
6 / 1967.https://www.ohchr.org/Documents/Professionallnterest/cerd.pdf

7 Convention on the Elimination of All Forms of Discrimination against Women, (“Sluzbeni
glasnik FNR]”), 11/1981.https://www.ohchr.org/Documents/Professionallnterest/cedaw.pdf

8 Convention Against Discrimination in Education, (“Sluzbeniglasnik FNR]J, 4/1964)
http://portal.unesco.org/en/ev.php-URL_ID=12949&URL_DO=DO_TOPIC&URL_
SECTION=201.html
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Apart from the aforesaid documents which explicitly contain equality standards,
there is a number of others documents that indirectly promote the principle of
equality, but they will not be analyzed in detail on this occasion.

Bearing in mind that discrimination is most immanent in the field of labor and
labor relations, the United Nations has paid particular attention to the protec-
tion of labour rights through the normative activity of the International Labor
Organization (ILO). In this respect, two ILO conventions and their accompanying
recommendations are particularly relevant to the principle of equality in the
field of labour. These are: the ILO Convention No. 100 on equal remuneration of
male and female workforce for work of equal value (1951)° and the accompanying
Recommendation (No. 90) to the 1951 Equal Remuneration Convention, and
the ILO Convention no. 111 on Occupational and Employment Discrimination
(1958)*° and the accompanying Recommendation to the 1958 Convention.

The importance of these Conventions is supported by the fact that they are part
of the core conventions of the International Labor Organization (Brkovi¢, Vuci-
ni¢, 2018: 307-322). The core conventions contain the basic and most important
rights, as they were adopted in the first stages of the ILO normative activity.
Their importance and values were reaffirmed by a separate ILO Declaration on
Fundamental Principles and Rights at Work (1998), especially in the context of
global economic conditions where large capital interests threatened to under-
mine even the fundamental workers’ rights, established as such by numerous
international instruments.

The ILO Convention no. 100 on Equal Remuneration of Male and Female Workers
for Work of Equal Value (1951)''was the first step of the International Labor
Organization towards achieving equality of male and female workforce in the
field of remuneration. Exceptin this area, the basic principle of equality extends
to all other labor law institutes (Kuli¢, 2006: 73).

The ILO Convention No. 100 imposes an obligation on Member States to adopt
the necessary regulations at national level and take all measures to enforce
its provisions, i.e. to ensure effective equality in the remuneration of men and

9 Convention No.100 on Equality of Equal Opportunities for Men and Women for the
Work of Equal Value, (“Sluzbeni vesnik presidijuma Narodne skupstine FNR]”, No. 12 of
15 May 1952.) https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:
:P12100_ILO_CODE:C100

10 Convention No. 111 on the Prohibition of Discrimination in Employment and Occupation,
(Sluzbeni glasnik FNRJ, No.3 / 61) https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPU
B:12100:0::NO::P12100_ILO_CODE:C111

11 C100-Equal Remuneration Convention (No. 100), 1951)’ https://www.ilo.org/dyn/normlex/
en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C100
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women for work of equal value (Obradovi¢, 2011: 40). This Convention is con-
sidered contemporary (Petrovi¢, 2009: 231), and according to the number of
ratifications it is one of the most widely accepted conventions.'?

The very first articles of this Convention define the key terms to which it applies;
thus, the term “remuneration” means ordinary, basic or minimum wage or salary,
and all other benefits payable directly or indirectly, either in cash or in kind, by
the employer to the employee on the basis of the worker’s employment (Article
1 (@)). Such a broad designation of remuneration was specifically targeted to
cover a wide range of remuneration elements, either direct or indirect, and to
create little space for abuse. In addition, the term “equal remuneration for male
and female workforce for work of equal value” refers to remuneration rates
established without discrimination on the basis of sex. (Article 1 (b)).

The Convention leaves some space for Member States to implement the principle
of equal remuneration for men and women for equal work, including the possibi-
lity to implement the envisaged standards either by enacting specific legislation
pertaining to the area concerned or through “a statutory or arecognized wage-
setting mechanism”, either through collective agreements concluded between
employers and workers or through a combination of the above.

The provisions of the 1951 Equal Remuneration Convention No.100 were supple-
mented by the accompanying Recommendation No. 90 (1951)'3, which includes
the proposed measures to encourage and facilitate the application of the prin-
ciple of equal remuneration for men and women for the work of equal value
(Radovanovi¢, 2012: 185).

After some time, the International Labor Organization concluded that the 1951
Convention No. 100 was insufficient to mitigate inequalities between men and
women in the field of labor, and that it was necessary to regulate other aspects
besides remuneration. Thus, in 1958, the ILO adopted the Convention No. 111 on
prohibition of discrimination in employment and occupation', and its accom-
panying (Employment and Occupation) Recommendation (1958).

12 According to the information available at the official website of the International Labor
Organization, accessed on 25.08.2019, this Convention has been ratified by 173 states.
https://www.ilo.org/dyn/normlex/en/f?p=1000:11300:0::N0:11300:P11300_INSTRUMENT_
ID:312245

13 R090 - Equal Remuneration Recommendation, 1951 (No. 90)
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_
INSTRUMENT_ID:312428

14 C111 - Discrimination (Employment and Occupation) Convention, 1958 (No. 111)

https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_
CODE:C111
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The ILO Convention No. 111 is one of the basic instruments, which defines dis-
crimination as: a) “any distinction, exclusion or preference based on race, color,
gender, religion, political opinion, national or social origin, which has the effect
of nullifying or impairing equality of opportunity or treatment in employment
or occupation” (Article 1 (a), and (b)) “any other distinction, exclusion or prefe-
rence which has the effect of nullifying or impairing equality of opportunity or
treatment in employment or occupation as may be determined by the Member
concerned after consultation with representative employers’ and workers’ or-
ganisations, if any, as well as with other relevant authorities.” (Article 1 (b)).

The aforementioned discrimination grounds cover all types of discrimination
in relation to employment and occupation, and the Convention applies to all
categories of workers. In addition, the Convention establishes the objective of
eliminating all discrimination in employment and occupation and invites Mem-
ber States to find, in accordance with their tradition and heritage, an adequate
method for implementing the envisaged principles. It does not refer only to
enacting legislation or regulations but also to every other form of national policy
and strategy aimed at achieving the Convention objective (Blanpain, 2004: 215).
The 1958 Convention No. 111 has also been widely accepted, which is clearly
evidenced by the number of ratifications.*

The application of the 1958 Convention No. 111 was supported and facilitated
by the accompanying 1958 Recommendation'®, which supplemented and further
elaborated on the concept of discrimination in employment and occupation.

5. National standards for equal opportunity and
treatment in employment and occupation

The constitution, as a rule, contains the general legal norms and principles which
are envisaged in the positive law of a state. In the Constitution of the Republic
of Serbia (2006)", gender equality and equality between men and women is
guaranteed. Thus, in the context of constitutional principles, Article 15 (Gender
Equality) specifies: “The State shall guarantee the equality of women and men
and develop an equal opportunities policy.”In addition, Article 21 (Prohibition

15 According to the ILO website information, accessed on 25.08.2019, this Convention has
been ratified by 175 states; https://www.ilo.org/dyn/normlex/en/f?p=1000:11300:0::NO:
11300:P11300_INSTRUMENT_ID:312256

16 R111 Discrimination (Employment and Occupation ) Recomendarion (1958)https://
www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:R111
17 Ustav Republike Srbije (Constitution of the Republic of Serbia), SluZbeni glasnik RS, br.
98/2006. Available in English at: http://www.ustavni.sud.rs/page/view/en-GB/235-100028/
constitution
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of Discrimination) reinforces equal protection and explicitly prohibits “any dis-
crimination, direct or indirect, on any grounds, particularly on the basis of race,
sex, nationality, social origin, birth, religion, political or other beliefs, property,
culture, language, age, mental or physical disability.” Due to the special impor-
tance they have, all human rights and freedoms guaranteed in the Constitution
are directly applicable, as explicitly stated at the very beginning of Chapter 2
“Human and Minority Rights and Freedoms”: “Human and minority rights gu-
aranteed by the Constitution shall be implemented directly”, including the said
rights guaranteed by the generally accepted rules of international law, ratified
international treaties and laws (Article 18). Thus, this article also prohibits any
form of discrimination.

These are not the only constitutional provisions or principles regarding equa-
lity of opportunity and treatment with regard to employment and occupation.
There are other provisions which reflects the principle of equality of men and
women but in a more indirect way, such as the provisions on dignity and free
development of individuals (Article 23), the prohibition of slavery, servitude
and forced labor (Article 26), the right to equal protection of rights and to legal
remedy (Article 36), which have been adopted as a standard in numerous inter-
national instruments (Obradovi¢, 2006: 59).

Importantly, ratified international instruments (conventions) and contracts(as a
source of law) are both in line with the Constitution as a source of law. However,
given the subject matter of the paper, we may provisionally say that this is the
most significant legal source in the field of equality and equal treatment of men
and women in the field of employment and occupation. In the previous parts of
this paper, we have discussed the significance of the ILO Convention No. 100 on
Equal Remuneration of Men and Women for Work of Equal Value, and the ILO
Convention No. 111 on the Prohibition of Discrimination in Employment and
Occupation, and their accompanying recommendations.

As for the national legislation, the most important legislative act on labour-re-
lated issues is the Labor Act.!® It is a general legislative act but it also contains
provisions which (relying on the Constitution) regulate the issues of discrimi-
nation and equal treatment in more detail (Jovanovi¢, 2018: 17-39). Thus, in
accordance with the principles and rights proclaimed by the Constitution, this
Actalso regulate issues of dismissal on the initiative employer, maternity leave,
equal remuneration for work of equal value, special protection of sensitive ca-
tegories of workers, compensation in case of discrimination, unequal earnings
for the work of equal value, etc.

18 Zakon oradu (Labor Act), “SluzZbeni glasnik RS” br. 24/2005,61/2005,54/2009,32/2013,
75/2014,13/2017-odluka US, 113/2017 1 95/2018 - autenti¢no tumacenje.
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In addition to the LabourAct, Serbian legislation includes subject-specific legi-
slative acts governing labor relations in particular occupations, such as the Civil
Servants Act?, where the same equality principles and non-discrimination stan-
dards are applied in specific labour areas. The principles of gender equality and
the prohibition of discrimination are also explicitly envisaged in the Employment
and Unemployment Insurance Act and the Occupational Safety and Health Act.

In the past ten years, the legislature has worked more intensively on developing
and enacting special legislative acts on gender equality and the prohibition of
discrimination, which resulted in the adoption of the Act on the Prohibition of
Discrimination (2009)%° and the Gender Equality Act (2009).2 Currently, a new
gender equality law is underway, which should regulate the equal position of
sexes in different areas of law in line with the contemporary standards.

All of the above points to the fact that the issue of substantive equality of men
and women in terms of employment and occupation is quite complex, and that
adequate implementation of the principles of equality and non-discrimination
cannot be adequately ensured in spite of the existing regulations. Full implemen-
tation of international standards is a challenge for the domestic legal system, as
well as the inadequate implementation of existing national legislation.

6. Instead of conclusion

Equality of men and women, especially with regard to employment and occu-
pation, is aan important question which has long attracted particular attention
of the International Labor Organization (ILO). The long-standing practice of
endangering labour-related rights, particularly of a vulnerable group of women
workers, has been altered to some extent by the adoption of the ILO Conventions
Nos. 100 and 111, and their accompanying Recommendations. However, given
the dynamism of the world economy, global trends and many other factors, the
classical labor relationship is undergoing changes, “new” or “atypical” forms of
work are emerging, and the same issues have been re-actualized since the mid-
20%century.This is evidenced by the ILO Declaration on Fundamental Principles
and Rights at Work (1998), which promoted the “basic conventions” of the In-
ternational Labor Organization, including the conventions regulating the issue
of equal treatment and non-discrimination on the basis of gender.

19 Zakon o zabranidiskriminacije (Antidiscrimination Act), SluZbeni glasnik RS br. 79/2005,
'81/2005 - izmena, 83/2005 - izmena, 64/2007, 67/2007 - izmena, 116/2008, 104/2009,
99/2014,94/2017195/2018.

20 Zakon o zabrani diskriminacije (Antidiscrimination Act) ,,SluZbeni glasnik RS br.22/09..
21 Zakon oravnopravnosti polova (Gender Equality Act), SluZbeni glasnik RS, br. 104/2009.
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In addition to the global tendencies and perspectives on developments in the field
of labour (Poverenik, 2013:10)??, a number of other factors also create problems
in the application of international standards. Namely, through the reports on
the implementation of the mentioned standards, which are submitted by the
member states (governments) to the International Labor Organization, it is no-
ticeable that there are various cultural, social as well as economic problems and
difficulties that impede the full implementation of the standards On the other
hand, reports suggesting full and comprehensive implementation are in some
cases hardly likely, which indicates the existence of both political problems and
lucrative motives for individual Member States (Roncevi¢, 2011: 223).

At the national level, it is evident that there is inadequate substantive and pro-
cedural legislation, which gives rise to a number of related issues: the inefficient
national judiciary, the costs of the proceedings, the burden of proof (in discri-
mination) which can often deter the victim from going to court, the inadequate
institutional support system to support victims of discrimination, fear of reta-
liation (by the employer), etc. Inadequate compensation for damage is another
reason for the ongoing non-compliance with the principle of equality and non-
discrimination in employment relations.

In the past years, Serbia has encountered all these problems. Difficulties and
obstacles to full implementation of international standards are a challenge for
the domestic legal system. In spite of the envisaged labour-related normative
framework, which has to be acknowledged, there is a need for additional le-
gislative work on this matter. But, as one of the most common problem is the
inadequate implementation of the existing legislation, there is certainly room
for further improvement.
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IIpodp. dp Padoje Bpkoesuh,

PedosHu npogpecop,

IIpasHu pakyamem, Ynusepzumem y Kpazyjesyy
Jejan ByyuHuh,

CapadHuk y Hacmasu,

Ipasnu pakyamem, YHusepsumem y Kpazyjesyy

JEAHAKOCT MOI'YhHOCTH H TPETMAHA Y
IIOIJIEAY 3ANIOII/bABARA H 3AHUMAHRHA

Pe3ume

Y osom pady aHaausupajy ce mehyHapodHu cmaHdapdu Koju ce odHoce Ha
duckpumuHayujy y nozaedy 3anoul/basarbd U 3aHUMAarbd, Koju cy cadpicaHu
npeeacxodHo y npasHum uHcmpymeHmuma MehyHapodHe opeaHu3ayuje pada.
Hagedene cmandapde y npsom pedy cadpiceKonsenyuja 6p. 111. u [lpenopyka 6p.
111. u3 1958. 20duHe, kao u Koneenyuja 6p. 100. u I[Ipenopyka 6p. 90. koje ce odHoce
Ha jedHako Hazpahuearse MyuiKe U jceHcke padHe cHaze. buhe noce6Ho aHau3upau
acnekm npumeHe, 00HOCHO Npo6.ieMU Koju ce jas/bajy y hpumMeHU HagedeHux
MmehyHapodHux cmaHdapda, y nozaedy duckpuMmuHayuje Kod 3anoulL/basarsa,
30HUMAKA U jeJHaK02 Hazpahusara MyuKe U HeHCKe padHe cHaze 3d jeJHak pad,
00HOCHO pad jeOHake 8pedHOCMLUL.

KmnyuyHe peuu: JuckpumMuHayuja y 3anow/easarby U 3aHUMARY, jedHaKo
Hazpahusarbe Myuwke U xceHcke padHe cHaze, KoHgsenyuja 6p. 111. u 6p. 100.,
Ilpenopyka 6p. 111. u 6p. 90., npumeHa.

178



