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Noam Lubell, Jelena Peji¢, Claire Simmons, Guidelines on Investigating Violations
of International Humanitarian Law: Law, Policy and Good Practice, The Geneva
Academy of International Humanitarian Law and Human Rights, International
Committee of the Red Cross (ICRC), Geneva, September 2019, p. 70.

[Tlox okpusbeM XKeHeBcke akaZieMuje 3a MeDYHAPOAHO XyMaHUTAPHO IPaBO
Y Jby/iCKa NpaBa, y capaAmwu ca MehyHapoaHum komuTeToM llpBeHor KpcTa
(MKILK), cenTem6pa 2019. roguHe o6jaBsbeHe cy CMepHHUIIE 32 UCTPAXKUBakb€
Kpllewa MehyHapoaHOr XyMaHUTApPHOT MpaBa: NpaBo, OJUTHUKE U J00pe
npakce.! O6jaB/beHe Cy y TOJAMHHU KaJja ce o6esiexkaBasio 70 rofiMHa o/ yCBajarba
YKeHneBckMX KOHBeHIIMja, KOje YMHU T3B. JKeHEBCKO Meh)yHapoAHO XyMaHUTApHO

"bojantstojanovic@gmail.com

1 Guidelines on Investigating Violations of International Humanitarina Law: Law, Policy and
Good Practice, nabe y Tekcty: ,CMepHuLe“. Hactase cy kao pe3ysTaT npojeKkTa Koju je
KeneBcka akasemujanokpenyna 2014. rogune, a 2017. rogune joj ce npuapyxuo u MKIK.

2 Tloj oxpusbeM JuIJIOMaTCKe KOHpepeHnHje oapkaHe y XeHesy, llIBajuapcka, 12. aBrycra
1949. roguHe ycBOjeHe Cy 4YeTHPU KOHBeHIUje: )KeHeBCcKa KOHBEHIHMja 3a NMO6GObIIAKkE
M0J10’Kaja patbeHUKa 1 60JIeCHUKA Y OpYy>KaHUM cHaramay pary ([IpBa keHeBcKa KOHBEHIIHja);
KeHeBcka KOHBeHI[Mja 3a TOOOJ/bLIAKE [10J102Kaja palbeHHUKA, 60JIeCHUKA U OPOA0JIOMHUKA
Opy’KaHMX cHara Ha Mopy (/lpyra>keHeBcka KOHBeHIIHja); JKeHeBCcKa KOHBEHIIMja 0 HOCTy Ay
ca paTHUM 3apo6beHunuMa (Tpeha xkeneBcka KoHBeHIMja); JKeHeBCcKa KOHBEHIHja O
3alITUTHU rpahaHcKux auna 3a BpeMe paTa (YeTBpTa )KeHeBCKa KOHBeHIUja). [IpeBoae
HaBeJleHUX KOHBeHIMja BUAu Starcevi¢, M. (Prir.). (2002). Izvori medunarodnog humanitarnog
prava, Prirucnik za profesionalne vojnike, pravnike i aktiviste Crvenog krsta. Beograd: MKCK,
Jugoslovenski Crveni krst.
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paBo, 0ZJHOCHO COrpus HOPMH KOjHMa Ce IITUTE MpaBa MojeJiuHana - ®KpTasa
para.?

CMepHHULEe cy 06jaB/beHE HAa EHIJIECKOM je3uKy U caZip:ke 70 cTpaHa, nojie/beHe
CY Ha OMILUTH YBOJ, YeTUPH [IOTJIaBJ/ba, 06jallilbehe MeTO/10JI0THje, TOIUC U3BOpa
Y JIUCTE KOHCYJITOBAaHUX CTPYYkbaKa.

CyIITUHCKY, IbUXOB Ca/ipKaj MpecTaB/ba 16 CMepHHUIIA TPYTUCAHUX ¥ YETHPHU
MOTIJIaBJ/ba: MOKpPeTakhe NOCTYIKA; KPUBUYHE UCTpare; a/[MUHUCTPAaTUBHE
WcTpare u onute oxpenbe. Ped je o ciegehuM cMepHHIlaMa: CHUMame,
OJIHOCHO 0eJiexere; pajilbe Ha JIMIy MecTa Jorahaja; U3BellTaBame€;
MHTEPHO H3BelITaBakbe; MPUMake CO/bHUX HAaBOZA; MPOLleHa; He3aBHUCHA U
HENPUCTPACHA UCTPAra; TEMEeJbHOCT; AXKYPHOCT; TPAHCIIAapEHTHOCT; TapaHIyje
¢dep cyhbewa; aAIMUHUCTPATUBHE UCTpare NPOTHUB aKaTa MojeJuHaILa; YIIpaBHe
HCTpare CUCTEMCKHUX MU Takha; YTBphHUBake 0/[rTOBOPHOCTH ApKaBe (Koje Mopa
OMTH PA3JUYUTO YTBPHUBAHO O/ OATOBOPHOCTH MOjeAUHIIA); MOJUTHUYKA
Kplliewa; IPpaBHU caBeTHULU. CBe HbUX NpaTe KOPUCHU KOMEHTapH KOjU CY
JlaTH U3a TEKCTA CBAaKe 0Jf CMEPHHULIA.

CMmepHHLle ce 0JHOCE Ha UCTpare 3a aKkTe U3BplLIeHe 3a BpeMe OpyaHUX CYKo0a,
a He MpeMa aKTHMa Koju [peBa3uJiase OKBUpe Be3aHe 3a opy»kaHe cykobe.* ,[0]
He MOTY OUTH KOpPUCHE 3a UCTpare y NoHallakwy 3abpakbeHOM MehyHapoJHUM
IpaBoOM Koja HUCY o6paheHa y 0BOM TEKCTY, Kao LITO Cy F'eHOL U UJIHU 3JI0YUHU
IPOTHUB Y0BeYHOCTH.”> OHe ce 0JJHOCe HAa UCTpare Koje BpILe APXKaBe Y MOTJIeay
aKIl¥ja Koje mpeay3uMajy, iy, Y HEKMM OKOJIHOCTUMA, Y3UMajy y 003U p capaiby
y MYJTHHALlMOHAJHUM BOjHUM ollepaljhjaMa 3a pa3IMuUTe /leJI0Be UCTPAXKHOT
noctynka. Takohe, oHe Mory a 6y/ly KOpPHCHE U 33 HeJipKaBHe aKkTepe.°®

AyTopu cy NOHYJUJIM OATOBOP U Ha NUTame ,3aumTo oBe CMepHULE", Aajyhu
0/ITOBOD Ca/JiBa CTaHOBUIITA. [IpBO CTAaHOBUILTE je NPABHO, Te je 06jalllberbe JaTo
ca acriekta MXII, kao u gpyrux rpaHa MehyHapoHor npaBa - MehyHapoaHor
npaBaJbyJCKUX NpaBa (napa. 18),” mehyHapoaHOTr KpBUYHOT TpaBa (mapa. 19),°

3 ,Byayhu pamecrto kogudurkanuje TUX npaBua 61ua XeHeBa, Ta ce rpaHa paBa OpyKaHUX
cyko6a Ha3uBa M keHeBCKo npaBo.” Buu sume Obradovié K., Sahovi¢ M., Despot M. (2002).
Medunarodno humanitarno pravo, razvoj - primena - sankcije. Beograd: Beogradski centar
za ljudska prava. 44.

4 CmepHuye, napa. 3.
5 Ibidem, napa. 4.
6 Ibidem, mapa. 5.

7 0O omHocy MXII n MmehyHapoaHOr npaBa JbYJACKUX IMpaBa Buau: Sassoli M. (2019).
International Humanitarian Law, Rules, Controversies, and Solution to Problems Arising in
Warfare. Cheltenham: Edward Elgar Publishing Limited. 423-443.

8 O opHocy MXII u MehyHapoaHOT KpUBUYHOT NpaBa BUAU: Ibidem, 443-451.
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aJiv ¥ U3 IOKyMeHaTa Koju NpeJACcTaB/bajy T3B. MEKO mpaBo (soft law) u apyre
HeyroBopHe cTaHgap/e (mapa. 20). Y ApyromM CTaHOBUILITY CY U3HETH HENPABHU
pasJio3u: op>KaBamwe AUCLUIIJIIMHE Y OPYy>KaHUM CHarama Jp:KaBe; ucTpare
Cy 006JIMK OZTOBOPHOCTHU NIpeMa >KpTBaMa M CTAHOBHULITBY; JIaKIIU Npesa3ak
Ha Mup. Takobhe, epuKacHe UcTpare cy K/by4He 32 BepOJOCTOjaH OATOBOP Ha
TBp/iEb€ [a je je/lHa CTpaHa HAaBOJHO U3BpLINMJIA 3/10urHe. McTpare Takohe mory
MOCJYXKUTH 3a CMakbelhe pU3UKa J1a he ce cTpaHe yK/bYYHUTH y ecKaaupajyhu
HU3 fasbuXx Kpiiewma MXII kojuma 6u cBaka cTpaHa HacTojaJia /ja opaB/ia CBoje
pajiibe Kao 0JIr0BOp Ha MOCTYIIKe pyre cTpaHe.’

Ha kpajy CMepHHLa ce Hasla3u JiMcTa U3Bopa'® Koja caJipKu: HACJTIOBE KHbUra
Y NorJjaB/ba U3 KHIUra, HAYYHUX 4YJaHaka Bojehux ayTopa, 3aTHUM JIUCTY
MehyHapoJHUX yroBopa, npakcy MehyHapogHux Tesna (MebyHapoguu cyf,
npasje, MehyHapoiHU KpUBUYHU TPUOYHaJ 3a 6UBLIY JyrocaaBujy, EBponcku
CyJ 3aJby/[iCKaNlpaBa U Apyru), usBellTaje (CaBeT 3a /byAcka npaBa, Komurer 3a
Jbyacka npasa, MKIIK'), kao u yHy Tpalithe U3BOpe NpaBa U npakcy 42 ApxaBe
CBETAa, Kao U JINCTY APYTHUX KOPUCHUX NyO6JMKalMja. AHaJIM30M NaXX/bUBO
usabpaHe JUTepaType U U3BOPa, YU TAJIaLl IaKO MOXe Jia carjesia 030U/bHOCT
CMepHHMLIAa U CTYAHUO3HOCT KOjy Cy ayTOPH MCKa3aJIM TOKOM CAacTaBJ/baka
JIOKYMeHTA.

MeTozo0/101IKM TOCMATpaHo, ayTopyu CMepHULIA M3pAAUJIU CY UX HA HAjBUIIEM
HUBOY KBaJIUTETAa CaBpeMeHUX MNyOJMKaluja OBOr TuMa, cymupajyhu
HajBa)KHMja NocTUrHyha y NpakcH, U jeJHOCTAaBHUM U JIaKO pa3yMJ/bHBUM
je3uKOoM, MOTEeHUjaJTHUM KOopUCHUIIUMA CMepHULA NPUBIHKUIA MaTepHU]y.
CMepHULe TpaTe TEHAEHIM]je y pa3Bojy caBpeMeHor MXII, anu u TexHo 10T Hje, Te
IpoMeHe Koje IpaTe caBpeMeHe HauuHe Boherwa opyKaHUX CYKoOa U GesiexKermne
Kpuema HopMu MXIIL

9 Bupgu CmepHuye, napa. 26-29.
10 Ibidem, cTp.44-64.

11 3acayre MKIKy norieny kogudukanuje v munpera 3Hama 0 MXII cy n3y3eTHO BesUKe.
Tako je, mopep ;xeHeBCKUX KOHPepeHnuja 1949. u 1977. Ha kojuMa cy ycBojeHe YKeHeBcke
KOHBEHIIUje U JI0ONyHCKH POTOKOJIH, U u3paheHor oncexxHOT KOAUPUKALIMOHOT oAy XBaTa
KOjH je pe3yJITUPao JBOTOMHUM H3AamkeM O6uyajHo MehyHapoOHO XyMAHUMAPHO npaso,
MKILK je 06jaBuo 1 Besinku 6poj npupy4dHuka. Henckaerts, ].-M., Doswald-Beck, L., (2006).
Customary International Humanitarian Law, Voume I: Rules. Geneva: ICRC u Henckaerts, J.-M.,
Doswald-Beck, L., (2006). Customary International Humanitarian Law, Voume II: Practice.
Geneva: ICRC. Y oBoM koaudHUKaLMjCKOM NOAYXBATYy yueCTBOBAJIA je U jyrocjoBeHCKa
Jleseranuja y cactaBy: Muuan lllaxosuh, [ejan lllaxoBuh, Muogpar CrapueBuh u bouko
JakoBspeBrh. Musan lllaxoBuh je 610 1 4i1aH AKIJHOHOT 0/160pa CTyAHje.
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[loTpeba 3a jeJHUM OBAaKBUM BOAHYEM je BUlllecTpyKa. UMajyhu y Busy 6poj
OpY’KaHUX CYK06a M KPU3HUX KAPHUILITA y CBETY,'”> MOCEGHO y MOCJEAH0j
JelleH’ju, OBaKBe CMepHHIe NpeJCcTaB/bajy KOPUCTAaH UHCTPYMEHTapHj
NPUJIMKOM GeJiexkerha Jiesla Koja mpe/icTaB/bajy Kpuierwe MXII. Takobhe, cBegonu
CMO CTPaBHYHUX 3JI04MHA yYMbEHUX M HAKOH 3aBplieTKa Jlpyror cBeTCKOr para
(BujeTHawm, 6uBLIa JyrocsaBuja, Pyanga u ip.), Te noTpebe 3a UCTPAKUBABEM
paTHHX 3JI04YMHA U U3BOhemeM 3JI04MHALA Tpe] Julie npasje.'® Umajyhu y
BU/ly CaBpeMeHa Cpe/icTBa KOMYHHUKallMje U Pa3B0j TEXHOJIOTHje, besiexxere
Kpuewa oapenou MXII, kao U NpUKyN/bakbe U YyBake Jl0Ka3a, JONpUHOCe
jauamy ayTopuTteTta MXII, a;u 1 MehyHapoJHOT KPUBUYHOT NPaBa, jep ce Ha Taj
HauMWH 0TBapa MOryhHOCT 6p30T OTKpHBaka 3JI0UMHA U 3JI0UMHALA U FbUX0BO
npuBobheme suiy npasge.*

Takobe, uMajyhu y BUAY ay TOPCKH TUM'® U JIMCTY KOHCYJITOBAHUX CTPYyYHbaKa
u3 o6sactu MXII, kao 1 MeTOL0JIOTH]Y U CTYAUO3HOCT NPUJIUKOM UCTPAKUBAKbA
Y nucawa CMepHULa, Ka0 U MHCTUTYLHUje MOl YUjUM OKPHUJ/bEM je U3BpLIeHa
BUX0Ba U3Pajia, CBAKaKo Ja CBe TO JAONPUHOCH YyTULAjy KOjU NOTEHLUjaTHO
Mory Aa uMajy Mehy cBUMa Koju ce buMa 6yAy KOPUCTHUIN. !

12 OcTamwy HakKapuUITHMa LIMPOM cBeTa BUAU oHJajH nopTaJsi: The Rule of Law in Armed
Conflicts project /RULAC, rie Ha jeJHOM MeCTy MOT'y /1a Ce carJie/iajy CBe CUTyalllje Be3aHe
3a Opy»KaHe CyKo6e KOju TPeHYTHO TpPajy LIMPOM CBeTa, KBaJludUKOBaHe y CKJIaAy ca
oapenodama MXII. loctynHo Ha: https://www.geneva-academy.ch/research/our-project/
detail/1-rule-of-law-in-armed-conflicts-rulac. [Ipuctynmeno 24. 4. 2021.

13 Tako cy, 3a noTpebe CaHKIMOHHCaka MehyHapoJHUX KPUBHUYHUX JleJia TOYeTKOM
JieBesileceTux roguHa XX Beka popmupana aBa ad hoc TpubyHasia - MehyHapoZHU KpUBUYHU
TpubyHaJ 3a 6uBLLy JyrocaaBujy (1993) u MehynapoaHu KpuBUYHU TpUGYyHas 3a Pyanay
(1994), Hu3 XMOPUAHUX UM MelIOBUTHUX TpubyHasa (Cujepa JleoHe, BocHa 1 XepueroBuHa,
Kam6ona, Jlu6an, Uctounu Tumop 1 KocoBo u Ap.), Aa 61 HAKOH HEKOJIMKO T'O/IMHA 10
yCcTaHOBJbewY ad hoc TpubyHasia 6uo ycBojeH CtaTyT MehyHapoJHOT KPUBUYHOT CyZa
(1998), koju je ctynuo Ha cHary 2002.roaune, acam MKC oTrodeo ca paioM He[yro NOTOM.

14 Oaytoputety MXII Bunu Despot, M. (1997), O autoritetu medunarodnog humanitarnog
prava, njegovo jacanje i krizne pojave. ¥: Obradovi¢ K. (Ur.), Humanitarno pravo - savremena
teorija i praksa. Beograd: Beogradski centar za ljudska prava. 281-313.

15 AyTopcku TuM cy unHuAM: Ap Hoam Jly6esn (Noam Lubell), npodecop YHUBep3uTETa Y
Ecexcy u med Karteznpe 3a mehyHaposHO XyMaHHUTapHO NpaBo Ha JKeHeBCKoj akaJleMUju
3a MehyHapoZHO XyMaHUTApHO NPaBo U Jby/ICKA IpaBa, Mp JesieHa [lejuh, Buma npaBHa
caBeTHHIA Yy MehyHapoHOM KoMuTeTy LipBeHOTr KpcTa 1 HeKaja npegaBad Ha [I[paBHOM
dakyntery YHuBep3uTeTay beorpaay u Kinep Cumonc (Claire Simmons), noKTOpaHAKHba
Y HCTpa’XKMBa4yuIla Ha YHUBep3uTeTy y Ecekcy u JKeHeBCKoOj akajleMuju 3a MehyHapoaHO
XyMaHUTapHO NPaBo U JbyACKa IpaBa.

16 Crpyumalnu cy ofip>KaJiy NeT 3ajeJHUYKUX cacTaHaka y nepuoay 2014-2019. rogqune
v Behu 6poj 6usaTepaJHUX cacTaHaKa.
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JAudy3suja 3Hama o MXII npejacTaB/ba 06aBe3y npemMa KeHEBCKUM KOHBEH-
nujama.l’” CMepHHUIe Cy JOCTYNHE y eJIeKTPOHCKOM 06JIMKY, U ¥ MaHupy MXII
U audysuje 3Hama o HopMaMma MXII, gocTynHe mupoj jaBHocTH.'® OcTaje
fa CMepHuLe OyZy npeBeJieHe Ha LITO BULIE je3WKa, KAKO OU LUTO MIHUPUM
yI03HaBakheM Ca KOHKpPeTHHUM CMepHHUL[aMa 610 UCNYHbeH 111J/b OBOT BPEJJHOT
JLOKYMEHTA.

17 Bupu 4. 47 [IpBe )xeHeBCKe KOHBeHIIUje; 4. 48 /lpyre »keHeBCKe KOHBEHIHje; 4JI. 127
Tpehe xxeHeBcke KOHBeHLHje; 4. 144 YeTBpTe )KeHEeBCKe KOHBEHIIHje.

18 CmepHuIe cy ocTynHe Ha HHTepHeT cTpanunu MKIK: https://www.icrc.org/en/
document/guidelines-investigating-violations-ihl-law-policy-and-good-practice u Ha
UHTepHeT cTpaHuL Y XKeHeBcKe akaZieMuje 3a MehyHapoJHO XyMaHUTAPHO IPABO U JbyICKA
npasa: https://www.geneva-academy.ch/joomlatools-files/docman-files/Guidelines%20
on%?20Investigating%20Violations%200f%20IHL.pdf. [Ipuctynseeno 24. 4. 2021.
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