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1. Introduction

The right of ownership is unequivocally recognized as a fundamental property
right that directly affects the social and economic well-being of the individual.
Due to its relevance, the ownership right is regulated by both national laws and
international acts.

Ownership is a right that affords the owner full and exclusive power over the
object of ownership. As a result, the owner is entitled to use and dispose of the
object of ownership in any way he or she finds fit while respecting the limitations
imposed by the laws. By exercising the right of ownership, each owner strives
to satisfy his or her economic interests and needs. For this to be possible, the
contemporary legal systems need to create a legal climate where owners can
peacefully enjoy their right of ownership. Multidimensional and effective pro-
tection of the right of ownership is important in creating such a legal climate.
The multidimensionality of ownership right protection involves protection at
differentlevels (national and international), protection by different authorities,
implementation of alternative dispute resolution mechanisms, etc. The effec-
tiveness of protection of the ownership right is evaluated by the availability,
accessibility, and effectiveness of the legal remedies for the protection of the
right of ownership, providing equality of arms, institutional diligence in the
protection of the right of ownership, etc. In this paper, the protection of the right
of ownership in the Macedonian property law system will be closely analyzed.

2. Constitutional guarantees for the protection of the right of ownership

The protection of the ownership right as a fundamental right is guaranteed by
the highest legal act in the Macedonian legal system - the Constitution®. The
Macedonian Constitution considers the protection of the right of ownership to
be one of the fundamental values of the Macedonian constitutional system (Art.
8). By promoting the protection of the right of ownership as fundamental, the
Macedonian Constitution gives clear direction on how the issue of ownership
protection should be treated in the property law regulation. The Constitution
also incorporates safeguards against unlawful and arbitrary deprivation of
ownership. Article 30 of the Macedonian Constitution states that the right of
ownership is guaranteed, and that no one can be deprived or limited in the
exercise of his or her right of ownership unless it is in the public interest. The
Constitution states that any limitation or deprivation of the right of ownership
for the sake of public interest must be determined by law to prevent any arbi-

1 The Constitution of the Republic of North Macedonia, Official Gazette of the Republic of
Macedonia, 52/1991.
https://www.wipo.int/wipolex/en/text/437750
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trary actions on the part of state authorities. In case of limitation or deprivation
of one’s right of ownership, just compensation is guaranteed no less than the
market value of the expropriated property. The Macedonian Constitution also
protects the freedom of individuals to acquire ownership without limitations by
guaranteeing free enterprise. Ownership rights of foreigners are also protected
by the Macedonian Constitution (Art. 31). Foreigners are allowed to acquire
ownership in the Republic of North Macedonia, under conditions specified by
the basic Ownership and Other Property Rights Act 2.

The guarantees for ownership protection are not a unique feature of the Mace-
donian Constitution. The constitutions of many European countries (EU member
states and countries aspiring to EU membership) also guarantee the right of
ownership and its protection.

Article 14 of the German Constitution® states that property and inheritance
are guaranteed within their content and limits determined by law. The Ger-
man Constitution also safeguards against unlawful deprivation of property by
determining that expropriation is permitted only for the public good and with
guaranteed compensation for the affected party.

Article 26 of the Swiss Constitution* guarantees the right to own property and
states that and any compulsory purchases and restrictions equivalent to com-
pulsory purchases will be conducted with full compensation for the affected

party.
The Spanish Constitution® recognizes the right to private property and gua-
rantees that no one may be deprived of his or her property unless it is on the

justifiable grounds of public utility and social interest (Article 33). In case of
property deprivation, compensation is guaranteed in accordance with the law.

2 Ownership and other Property Rights Act, Official Gazette of the Republic of Macedonia,
18/2001,
https://www.libertas-institut.com/de/MK/nationallaws/law_on_ownership_and_other_
real_rights.pdf

3 The German Constitution: The Basic Law for the Federal Republic of Germany (Grundgesetz)
of 23 May 1949, lastamended 19.12.2022; https://www.gesetze-im-internet.de/englisch_gg/
englisch_gg.html

4 The Federal Constitution of the Swiss Confederation of 18 April 1999 (status as of 13
February 2022), https://www.fedlex.admin.ch/eli/cc/1999/404/en

5 The Constitution of Spain 1978 (lastrevised 2011), Official State Gazette No.233/2011; https://
www.senado.es/web/conocersenado/normas/constitucion/detalleconstitucioncompleta/
index.html#tp
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The Italian Constitution® recognizes two types of property: private and public.
The Italian Constitution guarantees private property and states that it may
be acquired and exercised within the limits determined by law (Article 42).
Expropriation of property is permitted only in the public interest, with just
compensation for the affected party.

The Constitution of the Republic of Serbia’ guarantees the peaceful enjoyment
of property (Article 58), the equality of all types of ownership, and guarantees
protection of all types of ownership (Article 86).

The Constitution of the Republic of Croatia® declares the inviolability of the right
of ownership (Article 3). The Constitution also guarantees the right of ownership
(Article 48), and safeguards against unlawful deprivation of ownership (Article
50).

The Constitution of the Republic of Slovenia® guarantees the right of ownership
(Article 33) and safeguards against unlawful deprivation of ownership (Article
69).

The Constitution of the Republic of Montenegro'® guarantees the right of
ownership (Article 58), and promotes equality of all types of ownership (Ar-
ticle 139).

By analyzing the constitutional guarantees of the right of ownership and its
protection we notice that these guarantees aim to create a base for further
regulation of the protection of the ownership right by laws. The constitutional
acts promote ownership protection supported by the notion that its protection
should be a core value in the property law system. The analyzed constitutional
acts also promote equality in acquiring and exercising the right of ownership
for all individuals under conditions determined by the law, which among other
things, translates into an obligation for the legislators to provide effective and
equally available remedies for the protection of ownership. In all the analyzed

6 The Constitution of the Italian Republic of 22 December 1947, last amended on 19.10. 2020,
https://www.quirinale.it/allegati_statici/costituzione/costituzione_inglese.pdf

7 The Constitution of the Republic of Serbia, Official Gazette of the Republic of Serbia, 98/2006.
http://www.ustavni.sud.rs/page/view/en-GB/235-100028/constitution

8 the Constitution of the Republic of Croatia, Official Gazette of the Republic of Croatia,
56/1990, 135/97, 113/00, 28/01, 76/10 and 5/14; https://www.sabor.hr/en/constitution-
republic-croatia-consolidated-text

9 The Constitution of the Republic of Slovenia, Official Gazette of the Republic of Slovenia,
33/1991, last amended in 2016;.https://faolex.fao.org/docs/pdf/slv129862.pdf

10 The Constitution of the Republic of Montenegro, Official Gazette of the Republic of
Montenegro, 1/2007, last amended 2013; https://www.skupstina.me/en/the-constitution-
of-montenegro
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constitutional acts, safeguards are placed against unlawful and/or arbitrary
deprivation of ownership on the part of state authorities. These safeguards aim
to prevent deprivation of the right of ownership from one private individual for
the benefit of another by determining that the deprivation or limitation of the
right of ownership can only be conducted in the public interest. For the sake of
predictability of the circumstances in which a person can be deprived or limi-
ted in the exercise of his or her right of ownership, the analyzed constitutional
acts determine that any deprivation or limitation of the right of ownership in
the public interest must be done under conditions determined by the law. The
analyzed constitutional acts also promote the proportionality between public
and private interest regarding the exercise of the right of ownership. In that
sense, the social function of the right of ownership is highlighted, which justifies
sacrificing an individual’s right of ownership for the public interest, but with
guaranteed compensation for the affected party.

3. Legal base for protection of the ownership
right in the Macedonian property law

There are various ways of protecting the right of ownership in the Macedonian
property law system regulated by the Act on Ownership and Other Property
Rights (hereinafter: the Ownership Act, OA) and other laws as well.

The main source of protection of the right of ownership is the Ownership Act,
a general act_.which contains the basic provisions on property relations in the
Macedonian legal system. It regulates the right of ownership in its three basic
forms: private ownership, state ownership, and municipal ownership (Article
2 0A). The legal regime of things as an object of ownership and other property
rights is regulated in part. The Ownership Act also regulates neighbors’ rights
(Articles 17-29), different types of co-ownership (Articles 31-111), possession
(Articles 167-191), and property rights of foreigners (Articles 240-252 OA). It
also regulates other property rights: servitudes (personal and predial), the right
of pledge (pawn/lien and mortgage), and real burdens (Articles 192- 239 0A).

Considering the scope of regulation in the Ownership Act, it is understandable
why this Act regulates the petitory actions (lawsuits), which are the main type
of legal actions for the protection of the right of ownership (Articles 156-166
0A). The Ownership Act regulates four types of petitory action: action for the
recuperation of ownership (actio rei vindicatio), the action of the presumed
owner (actio Publiciana), the action to deny (actio negatoria), and the action
for the protection of co-ownership and joint ownership. Besides the petitory
actions as the main form of protection, the Ownership Act protects ownership
via neighbors’ law (Articles 17-29) and prohibition of abuse of rights (Article

19



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huy | BP0y 100 | ToguHA LXII | 2023

9(2) 0A). By invoking neighbors’ law, the real estate owner can protect his or
her right to peaceful enjoyment of property against the neighbors who failed
to abide by the obligations and limitations imposed by the neighbors’ law. In-
voking the abuse of rights can protect the owner’s right from infringements
and interferences caused by the improper or immoral exercise of the right of
ownership by another owner. The use of possessory rights protection afforded
by the Ownership Act is another rather indirect way to protect ownership (Art.
184 0A). By protecting his or her possession, the owner maintains physical con-
trol over the thing he or she owns. Maintaining physical control over the thing
means exercising the power to hold the object of ownership, which is one of the
three main powers comprising the content of the right of ownership: the power
to hold, use, and dispose of the object of ownership (?KuBkoBcka, 2005:17-23).
Owners who were unlawfully deprived of the peaceful possession of their pro-
perty can file a possessory action against the person or persons who deprived
them of possession. The proceedings for the protection of possessory rights
are restricted to protecting the person who had the last peaceful possession,
without assessing the quality or lawfulness of that possession, which makes
them expedient and effective in offering immediate protection.

Ownership protection can be achieved by using other legal remedies, such as:
the declaratory judgment action, the actions against unlawful or erroneous
registration of rights in real estate, the action to exclude in bankruptcy or en-
forcement proceedings, claim for return of property in criminal proceedings,
and de-expropriation request. They are regulated by the Civil Procedure Act,
the Real Estate Cadaster Act, the Bankruptcy Act, the Enforcement Act, the
Expropriation Act, and the Criminal Procedure Act.

Declaratory judgment action is regulated by Article 177 of the Civil Procedure
Act.! By filing for a declaratory judgment, the plaintiff aims to prove the existen-
ce or non-existence of a certain right, legal relation, or validity or invalidity
of a legal instrument. When filing a declaratory judgment action, the plaintiff
must prove that the use of such action is permitted by law or that he or she has
alegitimate interest in filing it. Related to the protection of ownership, owners
have a legitimate interest to file a declaratory judgment action when they have
acquired the right of ownership by way of prescription and they need a legal
instrument to prove it. Another potential use of the declaratory judgment action
is when the validity of the contract based on which ownership has been acquired
has been disputed.

11 The Civil Procedure Act, Official Gazette of the Republic of Macedonia, 79/2005.
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The actions against unlawful or erroneous registration of rights in real estate
are regulated by Articles 237-238 of the Real Estate Cadaster Act.'? Two types
of legal actions can be filed before the Administrative Court against the Real
Estate Cadaster Agency for unlawful or erroneous registration of rights in real
estate.!® The first type of legal action is against decisions of the Agency denying
the registration of rights or correcting errors in the registration of rights in the
Real Estate Cadaster. The second type of legal action is a request for a certain
registration of rights to be removed from the Real Estate Cadaster. Owners
can protect their rights by using these types of actions when they have been
unlawfully denied the registration of their ownership right in the Real Estate
Cadaster, when their request for correction of data affecting their ownership
right has been denied, or when another person has registered aright in the Real
Estate Cadaster infringing on their right of ownership.

The action to exclude is used in bankruptcy or enforcement proceedings. This
action aims to exclude certain property from the proceedings by proving that it
does not belong in the debtor’s estate against whom the proceedings are conduc-
ted. This action is explicitly recognized in Article 125 of the Bankruptcy Act.!*
The Enforcement Act (EA)*® does not explicitly regulate this type of action but
third parties are given the right to object before the courts to irregularities in the
enforcement proceeding, which may include an objection that certain property
subject to enforcement does not belong to the debtor in those proceedings (Ar-
ticle 86 EA). In terms of ownership protection, the action to exclude boils down
to an action for recuperation of ownership on things that were mistakenly inclu-
ded in the debtor’s property during bankruptcy or enforcement proceedings.

Under Article 110 of the Criminal Procedure Act,'® the owner may file a claim in
criminal proceedings demanding the return of the property he/she was illegally
deprived of.

De-expropriation request is another way for recuperating the ownership of real
estate, in case the state authorities have failed to use the expropriated property

12 The Real Estate Cadaster Act, Official Gazette of the Republic of Macedonia, 55/2013.

13 Theaction against erroneous registration of ownership is also regulated by the Ownership
Act, in the chapter regulating the acquisition of ownership of real estate (Art. 151 (2) OA).
It has the same effect: the erroneous registration will be removed from the record. The
timeline for filing this action is 3 years from the day of the erroneous registration but the
action is filed before the civil courts, not the Administrative Court.

14 The Bankruptcy Act, Official Gazette of the Republic of Macedonia, 34/2006.
15 The Enforcement Act, Official Gazette of the Republic of Macedonia, 72/2016.
16 The Criminal Procedure Act, Official Gazette of the Republic of Macedonia, 150/2010.
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for the designated purpose. According to Article 35 of the Expropriation Act?,
the owner of the expropriated property can file a request for the expropriation
act to be annulled resulting in the recuperation of the expropriated real esta-
te. When the expropriation was done to construct structures or to perform
other undertakings in the public interest of the State, the de-expropriation
request can be filled if the designated purpose was not realized in 10 years. If
the expropriation was done for the construction purposes or performing other
undertakings of local public interest, the de-expropriation request can be filed
if the designated purpose was not realized in 6 years. The ultimate timeline for
filing the de-expropriation request is 15 years counting from the day that the
expropriation act had become final.

Considering self-protection as a form of protection of the right of ownership,
scholars note thatitis not the most appropriate way of protection (Gavella, Josi-
povi¢, Gliha, Belaj, Stipkovi¢, 2007: 585). The owner can practice self-protection
of the ownership right only in exceptional situations. In such cases, self-protec-
tion should be aimed at deflecting an immediate danger of infringement of the
ownership right, rather than recuperating ownership.

All the aforesaid legal bases for protection of the ownership right afford protec-
tion in a strict sense of the word, i.e. protection against infringement or interfe-
rence with an acquired ownership right. Protection of ownership in a broader
sense of the word includes protection of the freedom to acquire ownership under
equal terms and conditions prescribed by law, protection against arbitrary acts
of state authorities aimed at preventing the acquisition or peaceful enjoyment
of one’s property, compensation of damages due to loss of property, protection
against imposing unjust or disproportionate burdens on property owners, etc.

Although there are many forms of protection of the ownership right, the detailed
comparative analysis in this paper will be limited to the protection of ownership
by means of filing petitory actions.

4. Protection of the right of ownership by petitory actions

As previously stated, petitory actions are the primary manner of protection
against infringement or interference with the right of ownership. When de-
termining the nature of petitory actions, most scholars tend to differentiate
between the right to take action, and the action as a formal act. The right to take
action is a right emerging from the substantive law and it is linked to the right
of ownership (Gavella et al., 2007: 580). In that sense, the right to take action (to
seek protection) is guaranteed to each owner by the substantive law, and it takes

17 The Expropriation Act, Official Gazette of the Republic of Macedonia, No.95/12.
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effect when the right of ownership has been infringed or interfered with by a
third party. Regarding the link between the right to take action and the right of
ownership, scholars point out that the right to take action is not a comprising
component of the right of ownership, but a co-dependent right that the owner
can exercise when his or her right of ownership has been violated (Gavella et
al, 2007: 580). The action as a formal act is of a procedural nature; it refers to
the action (formal lawsuit) that the owner files seeking protection of the right
of ownership before the courts (Gavella et al., 2007: 581).

Itis important to keep in mind that petitory actions have a dual nature. The effec-
tive use of the actions depends on them having a solid base in the substantive
law, and also on them having the form and compulsory content determined by
procedural law. In that sense, if a petitory action is based on the substantive law,
but the action as a formal act (lawsuit) does not comply with the requirements
imposed by procedural law, the courts will dismiss the action without evalu-
ating its merit. The opposite also applies if the action as a formal act (lawsuit)
complies with the requirement imposed by procedural law but it is not based
on the substantive law; in such a case, the courts will deny it for lack of merit.

According to the Ownership Act (Articles 156-162 OA), petitory protection of
the right of ownership includes four types of petitory action: a) the action for
the recuperation of ownership (actio rei vindicatio), b) the action of the presu-
med owner (actio Publiciana), c) the action to deny (actio negatoria), and d) the
action for the protection of co-ownership and joint ownership.!® The Act also
mentions the declaratory judgment action and the action to exclude as viable
for protection of the right of ownership (Article 163 OA), but does not regulate
them as petitory actions, thus leaving its regulation to other laws.

4.1. The action for the recuperation of ownership (actio rei vindicatio)

The action for the recuperation of ownership (actio rei vindicatio) is a classical
petitory action dating from the period of Roman law.? As scholars point out,

18 TheItalian Civil Code regulates the action for establishing fences and the action for affixing
or re-establishingland markers as petitory actions (Art. 950 and 951). The Croatian Ownership
and other Property Rights Actregulates the action to remove erroneous registration of rights
in real estate as petitory action (Article 168).

19 The action for the recuperation of ownership is recognized in the Italian Civil Code
(Art. 948), the Spanish Civil Code (Art. 348), the German Civil Code (Art. 985), the Slovenian
Property Code (Art. 92), the Croatian Ownership and Other Property Rights Act (Art. 162),
the Serbian Ownership Act (Art. 37), and the Property Relations Act of Montenegro (Art.
112).Ithas to be noted that the German Civil Code, and the Montenegrin Property Relations
Act, and the Croatian Ownership and other Property Rights Act contain the most detailed
provisions regulating this action. The German Civil Code and the Montenegrin Property
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the main objective of this action is for the owner to recuperate the possession
of the object of ownership (ba6uh, 2021: 365).2° Since the main objective of the
action is for the owner to recuperate proprietary possession (from the holder),
this action can only be filed by the owner, and not by a person holding some
other possessory right over the object (for example positive predial servitudes,
usufruct). However, we must keep in mind that the Ownership Act does call for
the appropriate application of petitory actions in protecting other property
rights. In such cases, the use of the petitory actions is modified following the
nature of the other property right, meaning that these provisions are not di-
rectly applicable.

In the action for recuperation of ownership, the principal claim of the plaintiffis
the reinstatement of the owner’s possession over his/her property. The principal
claim is not subject to prescription and it can be filed at any time. Both the pla-
intiff and the defendant can make additional claims based on mutual obligations
related to the use of the property in question.?! The additional claims are based
on obligations, and they are prescribed over the period of 3 years, counting from
the day that possession was reinstated to the plaintiff/owner.

The burden of proof for the plaintiff filing an action for the recuperation of
ownership consists of proving three things: 1) one’s right of ownership; 2) that
the defendant is in possession of his/her property; and 3) one’s identification
of his/her property (Art. 156 OA).

Proving one’s ownership entails proving that the plaintiff is the true and rightful
owner of the property in question. The plaintiff must prove the existence of
a legal base (iustus titulus) and a lawful manner of acquisition of the right of
ownership (modus acquirendi). If the acquisition of the right of ownership was
derivative, the plaintiff must also prove that his/her predecessor was also the
true and rightful owner of the property in question. When the predecessor’s
acquisition of ownership was also derivative, true and rightful ownership of the
person before him/her also needs to be proven, and so on, until it reaches the
owner whose acquisition of the ownership right over the property in question
was original. The requirement of successively proving the true and rightful

Relations Act regulate in detail the rights and obligations arising between the owner and
the possessor, while the Croatian Ownership and Other Property Rights Act focuses on
regulating the conditions for filing the action in detail.

20 Also see: CrankoBuh, Opauh, 2001: 132; Kovacevi¢ Kustrimovi¢, Lazi¢, 2009: 140;
Albaladejo, 2016: 213; Lacruz Berdejo, 2000: 286.

21 The plaintiff can demand the fruits that the defendant had collected, compensation for
collected, sold, or destroyed fruits, and compensation for the use of the property on the
part of the defendant. The defendant can ask for compensation for expenses related to the
property (Articles 157-158 of the Ownership Act).
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ownership over the property in question up to the original owner when filing
an action for the recuperation of ownership can be rather burdensome; for this
reason, the Romans called it probatio diabolica (devilish burden of proof). Howe-
ver, in contemporary law, this is not necessarily true. If the property in question
is real estate, sufficient proof of ownership is the property certificate. There
is a legal presumption that all owners registered in the Real Estate Cadaster
are true and rightful owners??, so no further proof of ownership is required. If
the property in question is a movable thing (a chattel), the duty to successively
prove the true and rightful ownership over the property in question still stands.
Regarding this issue, scholars note that there is a rather practical way for the
current owner to circumvent the need to prove true and rightful ownership of
his/her predecessors simply by claiming that the acquisition of the ownership
right was original even if it was derivative (Gavella et al., 2007: 595). This kind
of claim can be made under the assumption that the owner (plaintiff) or his/
her predecessor meets the requirements for acquiring ownership originally (by
prescription, by occupation, etc.).

The plaintiff also has the burden of proving that the defendant is in possession
of the plaintiff’s property. The action for the recuperation of ownership must
be directed against the person in possession of the property in question, re-
gardless of the type of possession (proprietary or non-proprietary, direct or
indirect, conscientious or unconscientious, autonomous or not). According to
legal scholars, the plaintiff has met this burden of proof if the defendant was in
possession of the property in question at the moment when he/she received the
lawsuit notice.?> When the defendant’s possession is not autonomous, he/she
can call for the person who is the autonomous possessor to step into litigation
(nomination auctoris).** However, if the autonomous possessor refuses to step
into litigation, the litigation will continue with the same defendant.

For the action for recuperation of ownership to be successful, the plaintiff must
also identify the property in question. Due to this requirement, the action for
recuperation of ownership cannot be filed for recuperation of property consi-
sting of generic things, unless they are in some way distinctive.

22 The principle of accuracy and fate in the public records (Article 145 of the Real Estate
Cadaster Act).

23 Ifthe defendant has relinquished or transferred the possession to another person after
receiving the notice, some scholars consider that the plaintiff can change the claim to a claim
for damages, or the court can order the defendant to bear the costs of returning the possession
from the person to whom he/she transferred the possession (Kovacevi¢ Kustrimovi¢, Lazi¢,
2009: 141; Gavella, et al., 2007: 596; Rasovi¢, 2008: 177).

24 This procedural action at the disposal of the defendant is regulated in Article 198 of
the Civil Procedure Act.

25



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huy | BP0y 100 | ToguHA LXII | 2023

The defendant may object to the action by claiming that he/she is the true and
rightful owner of the property at issue, that another person is the true and
rightful owner, that the plaintiff has not met the burden of proof, that possession
is based on lease or another contractual relation that has not expired, that he/
she is not in possession of the property, etc.

4.2. The action of the presumed owner (actio Publiciana)

The action of the presumed owner (actio Publiciana) is a petitory action that
also dates from the period of Roman law. At the time, it was introduced by
the pretor Publicius for the protection of the conscientious possessor against
third parties (Kovacevi¢ Kustrimovi¢, Lazi¢, 2009: 145-155). In contemporary
property law?5, this action has kept its main purpose: to protect the possessor
(presumed owners) from third parties that dispossessed him/her of the property
in question. The effect of the action of the presumed owner is the same as the
effect of the action for the recuperation of ownership; it results in the recupe-
ration of proprietary possession. Yet, this action is advantageous in the sense
that it requires a lesser burden of proof than the action for the recuperation
of ownership. The presumed owner only needs to prove qualified possession
appropriate for acquiring ownership by regular prescription. As scholars note,
due to its advantage, even true and rightful owners often use it to recuperate
possession of their property (Rasovi¢, 2008: 193). However, the presumed owner
cannot successfully protect his/her possession against the true and rightful
owner with this action.

In the Ownership Act, the action of the presumed owner has two variations (Art.
160 0OA) The first variation offers protection for the presumed owner against a
third party who has taken possession of the property in question without legal
base, or on a weaker legal base, meaning that a third party has no legal base to
claim ownership over the property in question. The second variation resolves
the collision of rights when both parties in the dispute can be considered pre-
sumed owners. When there is a collision of rights, the Act favors the party who
has a stronger legal base (iustuts titulus) in the sense that a legal base for acqu-
isition with compensation is stronger than a legal base for acquisition without
compensation. If the legal bases (iustus titulus) are identical, the Act favors the
party holding possession

25 Theaction of the presumed owner is recognized by the Slovenian Property Code (Art. 98).
the Croatian Ownership and Other Property Rights Act (Art. 166), the Serbian Ownership Act
(Art. 40), and the Property Relations Act of Montenegro (Art. 123). The German Civil Code
allows this type of action only in favor of the presumed owner of a movable chattel (Art. 1006).
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The plaintiff filing an action of the presumed owner needs to identify the pro-
perty in question (non-generic specification), to prove that he/she has a legal
base for lawfully acquiring ownership, and to prove that the defendant is in
possession of the property at issue.

The defendant may object that he/she is the true and rightful owner of the pro-
perty in question, that he/she has a stronger legal base for possession, that the
plaintiff has not met the burden of proof, that the plaintiffis the unconscientious
party, etc.

4.3. The action to deny (actio negatoria)

The action to deny (actio negatoria) is a type of petitory action aimed to protect
the owner, or the presumed owner, from interference with his/her property.2®
Legal scholars point out that there are two main differences between the action
to deny and the action for the recuperation of ownership: 1) the action to deny is
used when the owner is in possession of his/her property but endures interfe-
rence with his/her right to peaceful enjoyment of that property by a third party,
while the action for the recuperation of ownership is used when the owner is
deprived of possession of his/her property; 2) when using the action to deny,
the owner is not obligated to prove that he/she is the true and rightful owner
but only that he/she is in possession of the property; when using the action for
the recuperation of ownership, the owner is obligated to prove not just his/
her right of ownership but also the right of ownership of his/her predecessors
(CrankoBuh, Opsauh, 2001:141; Kovacevi¢ KuStrimovi¢, Lazi¢, 2009:143-144;
ba6uh, 2021: 367-368).

By filing the action to deny the plaintiff (the owner or the presumed owner)
aims to remove the interference with his/her property, to reinstate the previous
condition of his/her property, and to prevent further (same or similar) interfe-
rences. The Ownership Act does not define what constitutes interference with
the owner’s (or presumed owner’s) property. According to civil doctrine, any
unlawful (verbal or physical) act committed continually?’ (either by performance
or omission), without the permission and/or against the will of the owner, except
dispossession, constitutes interference. The substantive base for the protection
of the ownership right by using the action to deny is found in the very nature of

26 The action to deny is recognized by the Italian Civil Code (Art. 949), the German Civil
Code (Art. 1004), the Slovenian Property Code (Art. 99), the Croatian Ownership and Other
Property Rights Act (Art. 167), the Serbian Ownership Act (Art. 42), and the Montenegrin
Property Relations Act (Art. 126). Notably, the Italian Civil Code regulates the declaratory
judgment action as a variation of the action to deny (Art. 949).

27 Some scholars consider that even a one-time act can constitute interference if thereisa
justifiable expectation that the act would be repeated (Gavella, et al, 2007: 627).
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the right of ownership as a full and exclusive right (Kovacevi¢ Kustrimovi¢, Lazic,
2009: 143). Along with the principal claim, the plaintiff may file an additional
claim for damages. Unlike the principal claim, which is not subject to prescrip-
tion, the additional claim for damages is prescribed by the Civil Obligations Act.

The plaintiff must prove the existence of the act of interference with his/her
property at the time of filing the action to deny but he/she does not need to
prove that the interference is unlawful or unauthorized.?® As for proving the
plaintiff’s right of ownership, the burden of proof is very alleviated. The plaintiff
only needs to prove that he/she holds proprietary possession. According to legal
scholars, proprietary possession is sufficient for the action to deny because it
is based on the legal presumption that the proprietary possessor is the likely
owner of the property (CtankoBuh, Opsinh, 2001: 142).

The defendant is a person who has committed the act of interference. If the
defendant has committed the act of interference by acting on someone else’s
orders, he/she can call for that person to step into litigation. The defendant may
object to the action to deny (actio negatoria) by claiming that he/she has a legal
right to commit the disputed act. For example, there is no trespass if the person
has the right of way, as long as that person has acted in line with the established
right of way. When the defendant claims to have had a legal right to commit the
disputed act, he/she is obligated to prove it.

4.4. The action for the protection of co-ownership and joint ownership

The action for the protection of co-ownership and joint ownership regulated
by Ownership Act is not a specific type of petitory action per se.?® Article 162 of
this Act specifies that each co-owner or joint owner individually has the right
initiate a lawsuit to protect the right of ownership over the entire co-owned or
jointly owned property. The Ownership Act refers to protection against third
parties by using all the available petitory actions (action for the recuperation
of ownership, action of the presumed owner, the action to deny, and any other
appropriate legal remedy). Yet, the Macedonian Ownership Act does not state
whether the co-owner or the joint owner can file a petitory action against another
co-owner or joint owner in case they infringe or interfere with his/her right of

28 The plaintiffis notrequired to prove that the act was unauthorized or unlawful because
there is alegal presumption that the ownership right is unlimited unless proven otherwise
(CrankoBuh, Opsiuh, 2001: 142).

29 The action for the protection of co-ownership and joint ownership is regulated in the
Slovenian Property Code (Art. 100), the Serbian Ownership Act (Art. 43), and the Property
Relations Act of Montenegro (Art. 130).
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ownership over the co-owned or jointly owned property.® The judicial practice
is divided on this issue.

Some legal practitioners consider that the co-owners and joint owners cannot file
petitory action against each other; instead, they should file a lawsuit demanding
the regulation of their inner relationship by the courts (Yasdap, Yagdap, 2012:485).
Others see no legal impediments for co-owners and joint owners to file petitory ac-
tion against each other since they all have ownership over the property in question
(Yasdap, Yasdap, 2012:486-487). We agree with the latter. The principle of equa-
lity in civil law relations, including the equality of arms, is one of the fundamental
principles regulating all civil law relations. There is no justification for denying
any form of protection to individuals who enjoy the same type of (ownership) right
under the same conditions prescribed by the law. Regarding the argument that co-
owners and joint owners have other legal remedies at their disposal for regulating
their inner relationship, we note that this alternative way of protection may have
limited effect when there is an interference with the right of ownership of the co-
owner or the joint owner by other co-owners or joint owners. However, if there is
an infringement of his/her right, and the co-owner or joint owner is dispossessed of
the property in question, petitory actions may be the only remedy for recuperating
possession and obtaining effective protection.

Evaluating the effectiveness of the petitory action, we note that the Ownership Act
is in line with the contemporary legal systems regarding the regulation of petitory
actions as a form of ownership protection. Along with the fact that there are alter-
native ways for the protection of ownership regulated both in the Ownership Act
and other special laws, this makes the case for the availability of legal remedies. The
constitutional guarantees for legal protection of ownership, complemented with
the guarantees of equal protection under the Ownership Act for all owners (private
individuals, the State, or municipalities) attests to the accessibility to legal remedies
and equality of arms. Alternative dispute resolution is also possible for all property
disputes. Two types of alternative dispute resolution mechanisms are available in
the Macedonian legal system: mediation® and arbitration®. Institutional diligence

30 By comparison, the Slovenian Property Code, the Serbian Ownership Act, and the
Montenegrin Property Relations Act state that the co-owner is entitled to protect his/her
part of the co-ownership against other co-owners. However, according to these laws, the
same does not apply to joint owners.

31 Mediation asamechanism for alternative dispute resolution is regulated by the Mediation
Act (Official Gazette of the Republic of Macedonia, 294/2021)

32 The Republic of North Macedonia passed the International Trade Arbitration Actin 2006
(Official Gazette of the Republic of Macedonia, 39/2006). Many special laws refer to dispute
resolution by arbitration in trade matters, consumer protection, etc. The Civil Procedure
Act regulates arbitration proceedings (Art. 439-460); its provisions are applicable in all
arbitration proceedings, except for those regulated by a special law.

29



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huy | BP0y 100 | ToguHA LXII | 2023

has also increased by implementing regulations intended to speed up the litigation
proceeding and provide effective legal remedies.** Overall, it may be concluded that
there has been progress in modernizing and adapting the Macedonian property
law system to EU standards and requirements.

However, despite all these efforts, some important issues have been neglected. The
basic Ownership Act was omitted in the process of upgrading and modernizing
Macedonian property law. It is overdue for revision due to the number of changes
in the property law system brought on by special laws. Civil litigation has become
more expensive and, as a result, less accessible to vulnerable groups. Arbitration and
mediation as alternative dispute resolution mechanisms are seldom used by private
individuals, and there is no visible effort to promote their use. The public trust in
the judicial system has reached a record low (4% according to a poll presented by
the International Republican Institute)**. It has also been noticed that the courts
have some degree of bias in property disputes in favor of the State. Serious issues
such as these have undermined the efforts to provide effective legal protection
of all rights, including ownership rights, in the Macedonian legal system. Thus,
they need to be addressed as soon as possible.

5. Protection of the ownership right under the
European Convention on Human Rights

The European Convention on Human Rights (ECHR, 1950)% is considered to be
one of the mostimportant international documents providing for the protection
of human rights of individuals. The ECHR was inspired by the Universal Dec-
laration of Human Rights (1948) and its aim to provide universal and effective
recognition and observance of human rights. As stated in its Preamble, the
purpose of the ECHR is the collective enforcement of human rights stated in the

33 For example, the courts or appeals have been limited on the number of times they may
return the case to the first instance courts for reevaluation; now they may do it only once.
Therightto a fair and public trial within a reasonable time by an independent and impartial
court was explicitly prescribed in Article 6 of the Courts Act (Official Gazette of the Republic
of Macedonia, 58/2006). The Supreme Court was given the authority to rule on citizens’
complaints concerning their right to a trial within areasonable time (Art. 35(5) of the Courts
Act). An Automated Court Case Management Information System was set up to provide for
efficient and impartial distribution of court cases.

34 National poll of North Macedonia, Center for Insights in Survey Research, International
Republican Institute, September - October 2022
North-Macedonia_October-2022_Poll_Updated-5.17.23.pdf

35 The European Convention on Human Rights (ECHR), Council of Europe, Strasbourg
(adopted in 1950 and entered into force in 1953); https://www.echr.coe.int/documents/d/
echr/convention_ENG
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Universal Declaration and reaffirmed by the ECHR in accordance with the prin-
ciple of subsidiarity. In line with this principle, the contracting parties have the
primary obligation to observe and protect the rights and freedoms guaranteed
under the Convention. The countries are given a margin of appreciation (i.e. they
have a leeway in choosing the manner of protecting the rights and freedoms
guaranteed by the ECHR) but they are subjected to the supervisory jurisdiction
of the European Court of Human Rights (ECtHR).

The Republic of North Macedonia ratified the ECHR in 1997 and, by doing so,
became bound by it. Pursuant to the Macedonian Constitution, ratified inter-
national treaties become an integral part of the Macedonian legal system and
they cannot be changed by domestic law (Art. 118). In essence, this means that
domestic courts are bound by the ECHR just as they are bound by domestic law.
Considering the supervisory jurisdiction of the ECtHR, it is important for judicial
practice and legal practitioners to be informed about the fundamental judgments
and decisions that shape the way that the ECHR is implemented in practice.

Article 1 of Protocol No.1 to the ECHR guarantees the right to peaceful enjoyment
of property. It is important to note that the concept of property (under Article
1) is rather broad and includes all types of property rights and proprietary
interests that transcend the traditional concept of what constitutes property.3°
However, there is no doubt that the right of ownership is protected under Article
1 (Protocol No. 1). Regarding the protection of the ownership right, we note that
it extends to protection in a strictand in a broad sense. As the case-law analysis
has shown, Article 1 applies to “existing possession” and to “legitimate expecta-
tion of obtaining possession” (CoE/ECtHR, 2022: 7). In terms of ownership, it
translates to the acquired ownership rights and ownership that a person had a
legitimate expectation to obtain.

In assessing a violation of Article 1 of Protocol No.1 to the ECHR, in the form of
interference with a person’s right to peaceful enjoyment of property, the ECt-
HR applies the so-called “three rules approach”. It involves assessing whether
there is deprivation of property, whether there is control of use of property in
accordance with the general interest, and whether the general rule applies (in
case of interference that cannot be classified as either deprivation or control of
use). (CoE/ECtHR, 2022: 19).

The first step is the assessment of whether there is an interference with the
right to the peaceful enjoyment of property. If some form of interference is

36 CoE/ECtHR (2022): Guide on Article 1 of Protocol No. 1 to the European Convention
on Human Rights: Protection of Property, Council of Europe/European Court of Human
Rights, 31 August 2022 (p. 7);. https://www.echr.coe.int/documents/d /echr/Guide_Art_1_
Protocol_1_ENG
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established, the ECtHR proceeds to the second step: assessing whether the
interference complies with or is contrary to Article 1 (Protocol 1). There are
three basic criteria that the ECtHR uses in assessing whether interference with
property is compatible with Article 1 (CoE/ECtHR, 2022: 19):

the interference must be lawful, i.e. it has to be based on a regulation that is clear,
precise and publicly accessible, to protect from arbitrary behavior of authorities
and lead to foreseeable results (consequences) in its application;

it must pursue a legitimate aim, which is rooted in the legitimate public interest;

it must be proportionate to the aims pursued, i.e. it has to ensure a fair balance
between the public interest and the private interest of the individual who suffers
the interference; the interference cannot create a disproportionate or excessive
burden on the individual and be justified as public interest.

Under Article 1 of Protocol No. 1 ECHR, protection of the ownership right is pro-
vided whenever it is established that there has been an interference with one’s
property that is inconsistent with the provisions of Article 1 (Protocol 1). The
criteria and principles that the ECtHR uses in assessing each individual case and
establishing violations of the guaranteed right to peaceful enjoyment of one’s
property are well structured and should be considered and further developed
by domestic judicial practice as well.
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Peny6auka Cesepra MakedoHuja

3AIIITHTA IIPABA CBOJUHE Y MAKE/JOHCKOM CTBAPHOM IIPABY

Pe3ume

YemasHe zapaHyuje npaga ceojuHe u rezoge 3auwmume npedcmassbajy 0CHO8
3a daswe pezyaucarbe 3auimume npasa c8ojuHe NOCE6HUM 3aKOHUMA. YCmagHUM
aKkmuma ce 2apaHmyje 3awmuma c8ojuHe Kao CywmuHcke i memesbHe epedHocmu,
npomoguuwie jedHaKocm y cmuyarsy U 0cmeapuearsy npasad ceojuHe, wmume 3d
cea /uya 00 He3aKOHUMO2 U/UAu NPOU3BO/bHOZ AUUABAHA CEOjUHE 00 CMpaHe
OpIHCABHUX OP2aHA. U NPOMOBULIE NPONOPYUOHAAHOCM U3Mehy jagHo2 U Npu8amHo2
uHmepeca.
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3awmuma ceojuHe y MakedoHCKOM CMBApHO-NPa8oM cUCmeMy pezy/aucaHa je
3akoHoOM o0 c8ojuHU U dpy2um cmeapHuM npasuma. Kao npumapHu uzeop 3awmuime
osux npasa, 3aKoH npedsuha nemumopHe myxcbe Kao 2/Aa8HU UHCMPYMeEHM 3a
3awmumy npasa ceojuHe. CeojuHa je makohe 3awmuhena odpedbama o cycedckom
npasy, 3a6paHu 310ynompe6e npasa, u uHdupekmHo odpedbama o 3aumumu
dpotcasuHe. 3aumuma ceojuHe ce Modxce ocmeapumu U ynompe6om opy2ux NpagHux
/1€K084a, Kao Wmo cy 0eK/1apamopHa myxc6a, myx6a npomue He3aKOHUmMoz u/au
nozpewHoz ynuca npasa Ha HeNOKpemHocmu, 3axmes 3a usysehe y cmeuajmom
U/U U38PWHOM NOCMYNAKY, 3aXmes 3a no8pahaj uMosuHe y KpUBUHHOM NOCMYNKY,
u 3axmeas 3a de-ekcnponpujayujy, Koju cy nponucaHu odpedbama opy2ux 3aKOHAa.

3aKoH 0 c80juHU pezyauuie Yemupu 8pcme NeMmumopHUX myx*cou: peUHOUKAYUOHA
myac6a 3a nospahaj cmeapu (actio rei vindicatio); ny6auyujaHcka myxcéa (ac-
tio Publiciana); HezamopHa myac6a 3602 y3HeMupasarsa ceojure (actio nega-
toria); u myxcba 3a 3awmuma cyceojuHe u 3ajedHu4ke ceojuHe. OCHOBHU YU./b
pesuHdukayuoHe mydicbe je nogpahaj cmeapu koja ce Ha.aa3u y OpHaABUHU
dpyeoe auya. usm nybauyujaHcke mysxcbe je da 3aumume npemnocmas./beHo2
s/acHuka 00 mpehux Auya Koja cy y3esa cmeap u3 we2o802 noceda. HeecamopHa
mysc6a 3602 y3HeMupasarea/OMemarsa npasa ceojuHe wmumu 84A4cHUKa (uau
npemnocmas/seHoe 8/acHUKa), 6u/10 8paharemy npemxooHo cmarse Uau 3a6paHom
daswez omemarsa. Tyxc6a 3a saumumy cy8AdCHUWMBA U 3ajeOHUHKO2 8AACHUWMBA
ossawhyje ceakoe cy8aacHUKa uau 3ajedHU4K02 81ACHUKA 0a 3aumumu C80JUHCKA
npasa Ha cmeap y YyeauHu.

Esponcka koHseHyuja o seydckum npaguma 2apaHmyje 3awmumy npaga Ha UMOSUHY
(unau 1, [Ipomokosa 6p. 1 KonseHyuje). ¥ yusmsy 3auumume npaga HA UMOBUHY,
Esponcku cyd 3a mydcka npasa epwiu npoyeHy kpuiersa YaaHa 1, [lpomokoaa 6p. 1.
IIpsu kopak je ymephusarse da Au Nocmoju oMemarse npasa Ha MUpPHO YHcUusarse
npasa Ha UMoBUHy; Yy moM npoyecy ce kopucme “mpu npasuaa”: da au nocmoju
JAuuasdarbe UMosuHe, KOHmposa kopuwherba od cmpaxe dpicase, Uau 8axcu
onwme npasu.o. Kada ce ymepdu nocmojare 3aduparse y 2apaHmosaHo npaso,
Cy0 npedy3uma dpyau Kopak: ymephusarse 0a Au je uHmepgseHyuja KoMnamubuaHa
ca yaaHom 1 (llpomokoaa 1). [la 6u 6usaa y ckaady ca yaaHoM 1, uHmepseHyuja
MOpa 6umu 3aKoOHUMa, Mopa uMamu Je2umuMaH Yuss, U Mopa bumu y ckaady ca
NPUHYUNOM NPONopyuoHaHocmu. AKo He ucnyrasa oge cmandapde, ymaepheHa
cmemrsa npedcmassba nospedy uaana 1 [lpomokosa 6p. 1 Eeponcke koHgeHyuje.

KyuHe pevu: ceojuna, 3awmuma, nemumopHa myxc6a, UMosuHd.
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