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1. YBOg

CBako oJ, cy0jeKTUBHHUX IIpaBa UHTeJIEKTya/IHE CBOjUHE reHepaHO
[/IeJAHO Ce KapakTepulle GPOjHUM creludUIHOCTUMA, 300T KOjUX OHA
HeMajy ITyHO 3ajeJHUYKUX KapakTepucTtuka. Crora je gasnexko onpasAaHuje
TOBOPUTH O CJIMYHOCTU U pas3nukama usMely mojeguHaynyx npasa Hero
TPa)XXKUTH 3ajeHUYKe eJIleMeHTe KOjU Cy KaPAaKTePUCTUYHH 3a CBa Cy0jeKTHBHA
MpaBa MHTeeKTyanHe cBojuHe. CIMYHOCTHU U pa3nrKe uaMely nojegyuuaunmnx
Cy6jeKTUBHUX IIPaBa IIPe/ICTaBIbajy TPeyCJIOB 3a I0CTOjakbe [0/ba TPeKIanamba
y 3aurrutu ndMely nojesuHauyHuX mpaBa MHTETeKTya iHe cBojuHe. Kako 61 0BO
MOTEeHIIMja/THO MOIJIO U3a3BaTH ofpeheHe Tp)xUllIHe, au U ipyTe ApyLITBEHE
KOHIHMKTe, TOTPeGHO je omxHOce n3Melyy mpaBa 3acHOBaTH Ha MpUHIIUTMA
koer3ucteHuyje y 3amrutu (Huber, 2015: 47). Ctora nocroju Teopujcka, anu
Y IPaKTHU4YHa noTpeba ucnuratu Melyco6He ogHOCEe, CIMYHOCTH U PA3IUKe
Kao0 Y IIpeKJIanama y No/bMMa 3allTUTe Cy0jeKTUBHUX IIPaBa UHTEIeKTyaTHe
CBOjHHE.

Pap xoju crenu je moge/beH Ha OIMUITH U TOCebaH feo. Y OmIuTeM feny
ce pas3MaTpajy mojaM, pa3yio3u 3a MOCTOjalbe U JO3BO/bEHOCT KyMyJlanuja y
LIMJbY TIOCTH3amba O peleHor cTerneHa CHCTEMaTUYHOCTH U CTBapaba OCHOBE
3a Jasbe pa3Marpame. HakoH Tora y moceGHOM ey ce aHaM3a IPEHOCH Ha
TepeH KyMyJaljije aTeHTa Y IIpaBa Ha UHYCTPHUjCKU JU33jH KaKo Ou ce
HCIHTAO HheH 3Havaj ¥ MMOTeHIIMjaTHA ONIAaCHOCT 3a KOHKYpPeHIIHjy.

2. O Kymy/IanujamMa mpaBa MHTeIeKTya/IHE CBOjHHE YOIIITe
2.1. [lojam u epcme kymynauuje

Y Teopuju MOCTOjHU BULlIe TEPMUHA KOjUMa ce 00eie)XaBa NpeKlaname
y MO/by 3alITHUTe IIpaBa WHTe/NEKTya/iHe CBOjUHe. Y aHIJIOCAaKCOHCKO]
teopuju mnpeosnahyjyhu je mojam ,mpexnamame“ (eHr. overlap) mpasa.
MebhyTuM, KOHTMHEHTaTHO-eBPOIICKa TEOPHja Ce TPETEXXHO KOPUCTH II0jMOM
,2Kymynauwuja“ (enr. cummulation, nem. Kumulation, Schutzkumulation) mpasa,
Kao JIaTUHCKUM TepMuHOM. [Topes Tora, yecto KopuitheHu TepMuHM cy
KOHTpyeHIia (eHT. concurrence, HeM. Kongruenz) 1 KoHBepreHiia (eHr. conver-
gence, HeM. Konvergenz) npaBa nHresieKTyaaHe cBojuHe. Heperko ce kopuctu
U 1ojaM KOHQJIUKT ITpaBa UHTeIeKTya iHe cBojuHe (eHr. conflict, Hem. Gegen-
satz, Konflikt) nnu xonusuja mpaBa MHTeEKTyaHe cBojuHe (eHr. collision,
HeM. Kollision). MehyTrMm, nako cy cBu HaBeJeHU TI0OjMOBH JJOHEKJIe Be3aHU 34
HpeKJlaname y MoJby 3alTHUTe PAa3IUYUTHX IIPaBa UHTE/IeKTya/IHe CBOjUHe,
TeOpeTHUYapH Ce He CJIAKY Y MOTIIYHOCTH OKO HHXOBOT 3HaYema.

Hepxiaje (Derclaye) cmaTpa na je mojam mpekaname (overlap) nnu
Kymynanuja (cummulation) Hajuivpy, M Aa Hoj BUM Tpeba pasymeTru
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LleJIOKYIIHY TOjaBy NIpU KOjoj ce BHIIe IpaBa HMHTeJ/IeKTyasJHe CBOjUHe
npuMersyje Ha ucTh GU3UYKU oGjeKar, 360r MOCTojarba Je TUMUYHE WU
MOTITYHE CIMYHOCTH MaTepHjajHor npasa. [I[puTom Bpiim pasinKoBamwe
CHUMYJ/ITaHe KyMyJlali¥je U1K KOHT pyeHuuje (simultaneous cummulation, con-
currence), KoJ, Koje ce 06a paBa MHTeJIEKTya IHe CBOjHHE IIPUMEbYjy U MOTY
NPUMEHUTH UCTOBPEMEHO, U CYKL|eCHBHE KyMyJauwuje (subsequent, consecutei-
ve, a posteriori cummulation), ko[, Koje ce IpUMerbyje Hajipe jeJHO, Tla APYro
Cy6jeKTHBHO NMPaBO MHTeIEKTya /THe CBOjHHE HAa UCTH rpeamMeT 3aiTuTe. Cem
Tora, fedpUHMIIIe 1 [T0jaM T3B. HETATUBHOT ITpeKJIanama (negative overlap), Koz
KOra jeJHO IIPaBO MOXKe /1a OTICTaHe, aJIK My IPYT'O CBOjUM yCJIOBUMa 3aLUTHUTE
nnu obumoM To oHemoryhasa. Op oBora ce pasnukyje mojaM ,cykoba UIu
KOH(IMKTA MPAaBHUX PE)XXUMa“, KOjU KOPHCTH 3a O3HA4YaBame CUTyalHje Kaja
y Cy4ajy IOCTOjalkha CUMY/ITaHe KyMyJlalivje IIPUMeHa Pa3IMYUTHUX IIpaBa
MHTeJIeKTya THe CBOjUHE JOBOJH IO pe3y/ITaTa Koju He Mory 6uTH yckiahenu.
OcuM Tpu HaBe/leHe — I/IaBHe BPCTe IIpeKJ/lallamba — HaBe/leHU ayTOp Pas/kKyje
U Apyre BpCTe Kymyaauuje. Tako mocToju cyOjeKTUBHA Kymyianuja (subjec-
tive cummulation), KoJ, Koje /iBa MM BHILe IIpaBa UHTEJIEKTya/IHE CBOjUHE
peryiuiny UCTy MaTepHjy, ajIi Ta NMpaBa NPHUIAJAjy Pa3TudUTUM 0cob6ama,
IOK Koz oGjekTuBHe Kymynanuje (objective cummulation) Buiie mpasa
peryuile UCTy MaTepH]jy, aJId OHA He MPHUIAZAjy Pa3NUIUTUM, Beh netum
nmunuma. C gpyre cTpaHe, IojaM KOHBepreHua (convergence), ayTop o6jalmbasa
Kao TI0jaBy Ja /Ba MpaBa MHTeeKTyaTHe CBOjUHE UMajy He CaMO CIAUYHY
MaTepHjy Kojy wTuTe, Beh cy u mHuxoBa npaBuia yjegHavyeHa. Pasaukyje ce
acuMeTpHYHA, CHMeTPHUYHA U HeraTUBHa KoHBepreH1a. [log acumerpuyHOM
KOHBePreHIoM (asymmetric convergence) 0Baj ayTop pa3yMe I10jaBy ja ce /1Ba
cy6jeKTHBHA MpaBa CJIaXy Yy LM/by HHUXOBOT MPOMUCHUBAKHA U e TUMHUYHO
y pe3yiTaTvMa 3allTHUTE, aJIh Ce He C/IAXKY Y CBUM fe/I0BMMA (HIIp. UMajy
pasnuynTa orpaHuyera). CuMeTprUYHa KOHBepreHua (symmetric conver-
gence), KOjy Ha3¥uBa U MO3UTHBHOM KOHBepreHIOM (positive convergence), ¢
JpyTre CTpaHe, MoJpasyMeBa Jia ce IpaBa WHTeJIeKTya/IHe CBOjHHe He CIaXy
caMo y morjely IpeagMeTa, yCIOBa 3alliTUTe U caApXxuHe, Beh u y norneny
orpanuyema. KoHayHo, HeraTuBHa KOHBepreHua (negative convergence)
MM KOHBepreHIluja UCK/bydema (exclusionary convergence), Huje aHTOHUM
MO3UTHBHE KOHBepreHiie, Beh mojpasyMeBa CUTyalyjy rae HUjeHO Of, IIpaBa
VHTeJIeKTya IHe CBOjHUHe He IITUTHU ofpeleHN pesMeT 3aLITUTe yCIe[ Yera
OH ocTaje y jaBHoM pomeny (Derclaye, 2011: 3-4).

HOuusyau (Dinwoodie), ¢ apyre cTpaHe, mojaM KOHBepreHue (conver-
gence) cMaTpa HAjIIMPUM, M Pas/iuKyje KoHBepreHuujy tuna A, b, L] u 1.
[Tox KOHBepreHUOM TUII A mofpa3yMeBa Mpekianamwe (overlap) y norneny
3amTnheHe MaTepuje, OZHOCHO [a ABA MJIM BHIIE IIpaBa UHTeJIEKTya lHe
CBOjUHE ILITUTE UCTy MaTepHjy, O Koje Lojasu 300r WHpema 3aLITUTE
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MpaBa M3BaH HUXOBUX TPALHULMOHATHHUX 00/MacTh U mponudepanujom
HoBuX npaBa. Kouseprenua tun b ce ogHocH Ha nmpupoay cyGjeKTHUBHUX
npaBa. OBa KOHBepreHua 3ampaBo MojpasyMeBa NpubimkaBamwe nsmely
MpaBa MHTeJIeKTya IHe CBOjuHe y Torieny PpyHKIHja Koje oHa 06aBbajy Ha
TPXKHULITY U IO KOje foa3u 300r Tora IITO Ce MpaBHMa MHTeeKTyajHe
CBOjUHE MPUMHUCYjY U PyHKIIMje Koje 10 Taja HUuCy nMmasa. KouBepreHua tumn
L] mogpasymMeBa CIMYHOCT ITpaBa MHTeJIEKTya /THE CBOjUHE y TIOTJIely HOPMU,
O HOCHO IIPaBHOT peryiucama. Y 3aKOHOABCTBY IIOCTOjU TPEH/, OC/Iakhakbha
Ha ipyTa IIpaBa MHTeJIeKTya /IHe CBOjUHE Y peryhcamy, IIa Cy 4eCTO U HopMe
KOje TI0CTOje CTMYHEe Y Pa3TUYUTHM MIPABHUM PEeXUMHUMA, The mocTojehu
MOZe/ v 3a jeHO MPaBO UHTeJIeKTya/IHe CBOjuHe OWBajy KopuurheHHU U 3a
JpyraIipaBa MHTe/eKTya iHe cBojuHe. KoHauHO, KOHBepreHuy Tuma /I, aytop
Jpyraduje Ha3MBa KyMyJlauujoM npasa (cummulation of rigths), oz xojom
Mo/ipa3yMeBa TojaBy Zia je Moryhe MCTy MaTepujy MITUTHUTH Ca BUIIIE TIPaBa
HWHTe/IeKTyaHe cBOjuHe. lako, ce CylITUHCKY OBa KOHBEPreHIa OJHOCH Ha
KOHBEpreHIly THII A, pa3/IMKa je y TOMe ILITO ITpBa CaMo Mo/ pa3yMeBa IPOCTO
IpeKJIallame y 3alITUTH, 0K Ce 0Ba TUYe J03BO/bEHOCTH TOT IIpeKJlanama y
3awTUTH pema 3akony (Dinwoodie, 2005: 6-12).

KBeasnur (Quaedvlieg) pa3nukyje gBa OCHOBHA MOjMa: KOHTPYeHLHjy
(concurrence) u xouBepreniy (convergence). [log npBUM ce MogpasyMeBa
KOHKypeHLMja Cy0jeKTUBHHUX IPaBa Y UCTOM IpeJMeTy 3alITUTEe, OZHOCHO
J,a BUIIIe MPaBa MOXKe Jja 3alUTUTH UCTH IpesMeT 3amture. [Iputom, ayTop
pa3/nKyje CUTyalHjy y KOjoj pa3/IMuMTa IIpaBa UHTe/eKTya/He CBOjUHe
IITHUTE PA3/TMYUTE ACTIEKTE UCTOT GUBUUYKOT 06jeKTa U CUTYALUjy TAe BHUILIE
MpaBa MHTEe/IEKTya/IHe CBOjUHE IUTHUTH UCTH acrneKT pusmyukor objexra. C
Ipyre cTpaHe, KOHBepreHIa NojpasyMeBa CUTyalHjy Iie ce peXXUMU IpaBa
WHTe/IeKTya/THe CBOjuHe MPUOINKY]y, KaKo 6u ce ocTBapuia Beha xapmonuja
y MIpUMeEHHU NpaBa. AyTop pa3/iMKyje MO3UTHUBHY U HETaTHBHY KOHBEPIeHILY.
[TosuTnBHA KOHBepreHua (positive convergence) mojpasymeBa CUTyaLHjy rae
He [TIOCTOjH CaMO KOHKYPeHI1ja BUILIe PeXXHUMa y Ioriey pejMeTa 3alUTHUTE,
Beh ¥ 1a ce paBHU peXXUMU NPUGTMKABAjy (KOHBEPIUPAjy), Y XaPMOHU30BAHHU
nav yHu$opMHH 06/1MK 3amTuTe. CyIITHHCKY OBUM ce omoryhasa Kkymynanuja
(cummulation), 0oZHOCHO Ja Ce UCTY IIPeIMET 3aLITHUTE IITUTH Ca BULIE TPaBa
WHTeJIeKTyaiHe cBojuHe. HeraTuBHa KoHBepreHua (negative convergence)
C Apyre cTpaHe nmojpasyMeBa CUTYallWjy Aa NOTEHIMja/THO KOHKypuuryhu
PeXXUMHU KOHBEPIHUPajy, O HOCHO Ce YCarIallaBajy y UCK/by YMBaky U3 3aLUTHUTE
oapehennx mpexmera 3amture. AyTop IPpUTOM MpPaBU Pas3auKy usMely
afcoyTHE U pe/laTUBHE HeraTUBHe KOHBepreHiie. AIConTyTHa KOHBepreHua
IoZ;pasyMeBa Jia ce CBa IIpaBa MHTeJIeKTYya/IHe CBOjUHE CJIA)KY Y TOMe 1a
oxpehenu mpeaMer 3amTUTe He Tpeba 3aIITUTUTH, 300T Yera OH OCTaje y
jaBHOM goMeHY. PesaTuBHa HeraTWBHA KOBepreHIa NOJpasyMeBa Ja Cy
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npaBuIa Tako ypeheHa ga camo jegHO IpaBo MHTEIEKTYya IHE CBOjUHE LITUTH
onpeheHu npesMeT 3aLITHUTE, JOK CY CBU OCTA/TA UCK/bYYeHH. 3a PA3/IUKY O,
Jlepkiaje, oBaj ayTop MIaK CMATpa /A je HeTaTUBHA KOHBEPreHlla aHTOHUM
no3uTtuBHOj (Quaedvlieg, 2004: 23-27).

Kyp (Kur) ce mpeTe)xHO KOpHUCTH HOjMOM KyMmynanuja (Hem. Kumula-
tion, Uberlagerung) mop, kojum nozipasymeBa NpUMeHy pa3/M4YUTHUX MpaBa
VMHTeJIeKTyaJ/IHe CBOjUHe Ha MCTU npejaMert 3aumrure. [lopen Beh nomenyTe
pas3/iMKe Ha CYKLLeCHBHY U CHUMYJITAaHy KyMYJIalHjy, Y UCTOM 3HaYemy Kao
koz Jepkiaje, Kyp npaBu pasnuxy u usmel)y Kymynanuje y LimpeM CMHUCIY,
KyMyJianuje y yxem (CpeilbeM) CMUC/IY M KyMyJIalyje y Hajy)KeM CMUCITY.
Kymynauwuja y mupem cmucny (Kumulation in weiterem Sinne) ce geuaBa y
CBMM CHUTYyallMjaMa KaJa ce JBa MJIM BHUIIe IPaBa OAHOCE HA UCTU PUBUUKHU
o6jekar. Kymynauwuja y y)xem unu cpegtwem cmuciy (Kumulation im mittleren
Sinne) MOCTOjM y C/1y4ajy Kajia OCTOjU HE CAaMO CIMYHOCT y noreay Gusnyakor
o0jeKTa Ha KOjU ce IpaBa MHTe/IeKTyaIHe CBOjUHe OJIHOCE HEro U Y IOraeay
acrmeKTa Koju je samtuheH, anu He W y mornieny o6jexta samrtuTte. Konauxo,
KyMyJanuja y Hajyxxem cmuciy (Kumulation im engsten Sinne) mocToju oHAQ
KaJia MOCTOj| MPEeK/ANake U y Tmorjiefy acmekta Gpusnudkor o6jekra Ha Koje
ce IIPaBO MHTeJIEKTya/IHe CBOjUHE OJHOCH, aJIU U y TOTJIefly caMor objeKTa
samrrure (Kur, 2018: 330).

Y Hauoj npaBHOj TeopHju je omomaheH nmojam kymynauwuje. Ilog mom
ce MoZipasyMeBa /ia OCToje JiBa WJIM BHILe TPaBa MHTeIeKTyaTHe CBOjUHE Ca
HCTHUM IpeaMeToM 3amTuTe. Takohe, pasirKyje ce cyKuecHMBHa KyMyJanuja
U cCUMYyJITaHa Kymynanuja. [I[pema craBy 3ay3eToM y Hallloj TEOPHUjU MOXKe
6UTH I03BO/bEHA CAMO CyKLIeCUBHA KyMYJIaliyja, I0K Ce y CJIy4ajy CUMY/ITaHe
TUTY/IAp MOPA OJJIYYHTH 3a yTY)Keke 1Mo jeiHOM npaBy (Munazusosuh, 2000:
125). [Topep, oBor nojma, Hale MPaBo MO3HAje U M0jaM KOJIHM3H]je PaBa, Mof,
KOjUM ce ToJpa3yMeBa CHTyallvja Ja Cce jeJaH IMpeAMeT 3aIITUTe ITUTH Ca
BUIIIe IIPaBa MHTeJIeKTya /IHe CBOjUHe KOja IIPUIA/ajy Pa3/IMUUTUM U HUMa,
a/y /1a ce TpeBara Jaje TUTyAapy paHujer npasa (Bmaurkosuh, 2011: 230).
Pagu jacuohe, a u cnegehu npumepe u3 Haue npaBHe Teopuje, Mu hemo y
pajy Kao OIIITH [T0jaM KOPUCTHUTH T10jaM KyMyiaiiuje, 1ok hemo cy6jeKTuBHY
KyMYJIaLl¥jy Ha3UBaTH KOJIU3HUjOM, a 00jeKTUBHY KYMYJIAIIjOM Y y)Ke€M CMUCTTY
pajy pa3iNKoOBamwa.

2.2. Pazno3u u donywmenocm Kymynauyuje

Pa3s03u 3a nojaB/puBame KyMyalyje MOTy OUTH PasIuYUTH. Y TEOPUjU
ce 4eCTo Heanu3yje 1a y MeproAy Kaja cy MOCTOjaIk CaMO ay TOPCKO MpPaBo,
MaTeHT M KUT HUCY TI0CTOjaia MpeKianama. YBohewem sui generis mpasa oBa
CJIMKA MOYHbe []a Ce Meba, jep je ZoUUIo N0 ArcbaiaHca y ogHOCuMa usmely
ocHoBuux npaBa (Derclaye, 2011: 312, Dinwoodie, 2005: 7, Quaedvlieg, 2004:
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24). IluTtame je KOMUKO je OBO CxBaTawe onpaBgaHo. Huje jacHo 3aurto 6u ce
HaBe/leHa TPH IIpaBa cMaTpajia OCHOBHUM. [IpaBo Ha MHAYCTPHjCKU AM3AjH
je, Kao sui generis IpaBo, HaCTaJI0 TOTOBO y UCTO BpeMe KaJia U HaBeJeHa
npaBa. Cem Tora, aKpeanuja, OAZHOCHO CTBapakme HOBUX IpaBa 61 Haves1HO
JornpuHesno 6obeM npuaarohaBamwy ogHoca nsamely npasa. [pyru pasaor
KOjHu ce Takol)e HABO/U jeCTe YN HHEHHIIA 1A Cy ITPaBa MHTEIEKTya IHe CBOjUHE
moyesa fa o0yxBarTajy MaTepHjy Koja TPRAMLIMOHAIHO He CIaja Y MaTepujy
npaBa uHTenekTyanHe cojude (Dinwoodie, 2005: 6). Tako cy MO ay TOPCKO
IpaBo, TOMAJIO BEIITAYKY, MTOABEeHU PauyHapCKU IPOrpPaMHu, JOK je 0OuM
»xura cse mrupu. OBo 6 JOHEKIIe MOTJIO Ja 06jacHu passor moBehanor 6poja
KyMynanuja, 6yayhu je rpanuna mehy npaBruma cBe HejacHuja. Kyp ucrtude ga
KyMyJ/Ialyje Ha4ye/THO He MOPajy OMTHU HU MO3UTHBHA HU HEeraTHMBHA I10jaBa,
aZM fa HaCTajy YKOJIUKO mocToju ogpehenu gucbanaHc y mponucuBamwy
MojeJMHUX MPaBa y MOTJ/Ie/ly yC/I0Ba 3aLUTHUTE, 00MMa, Ca/ip)KUHE UITH IPYTOT.
Crora je y pelaBamy KyMyJalyje Hajlipe HEOIXOAHO IMOKYIIATH BPaTUTHU
6asaHc y ogHoce Mely mpaBrMa, ma TeK YKOJIMKO TO He yCIle, Ioce3aTH 3a
nerucaaTuBHUM 3abpanama (Kur, 2008: 616). Ocum Tora, UCTH ayTOp Ha
IPYTOM MeCTY yKasyje fa quc6aiaHc MOXKe MOCTOjaTH U y rorneny GpyHKIHje
KOjy ozpeheHo cyGjeKTHBHO MpaBo uMa y npaBHoM cuctemy (Kur, 2001: 24-
25). Mmak mocroje Ba OCHOBHA €KOHOMCKA Passiora 360r KOjuXx A0/asu [0
KyMyJallyja. JeaH je xej/ba TUTY/Apa Aa MAaKCUMU3Yjy eKOHOMCKH edeKaT
MPU3HATHX IIpaBa U YOMPajy AOAaTHe MPUXOJe, a pyru ce Tude cBe Beher
noBe3uBama MapKkeTuHra u Kyatype (Quaedvlieg, 2004: 24-25).

OcuM TepMHHOJIOWKOT M Ka3yHUCTUYKOT TOjallllbeha, Ha OBOM MeCTY
je HeOIIXOAHO /la Ce OCBPHEMO U Ha MUTame II0XXe/bHOCTH U JOIYLITeHOCTH
Kymynauuje. Tpeba pehu ma Hr y je sHOM 3aKOHY He TTOCTOjU Have THa 3a6paHa
CBUXKYMYJIall¥ja HUTH Cy OHe HaueJIHO 103BOJbeHe 3a CBa[IpaBa UHTEJIeKTyaTHe
cBojune (Kur, 2008: 615). MoryhHocT Kymyaiuje ce penraBa Ha HUBOY CBaKe
nojefnHa4yHe KyMmynanuje. [lorpe6Ho je aHaM3UpaTH KyMy/IalHjy CBUX IpaBa
moHaoco0, 6yayhwu na je cBaka ox mux moceGHa mojasa. JJpyro je murame 1a
JIA CY KyMYJIaljije Kao M0jaBa MoXKeJ/bHe Ca TPXXUIIHOT U OIIITer APYyLITBeHOT
acriekta. OCHOBHU TIPOG/IEM KOjU Ce Ca CTAHOBHUINTA MOXE/LHOCTH TT0jaBe
HCTUYe jecTe YHMIeHUIIA ja ce oMoryhaBameM KyMyJIallyje ClipeyaBa IIpeia3ak
MHTeJIeKTYya/IHUX A00apa y jaBHHU JOMEH, YMMe Ce CyIITHHCKH CITyTaBa jelaH
o edeKaTa UM LM/beBa IPU3Haa NIPaBa MHTe/IEKTyaTHe CBOjUHE, a TO je
NIpUBpPeHU U TEeXHUYKH pa3Boj. Hanme, meo npaBa nHTeIeKTyaTHe CBOjUHE
KOjH Ce OJHOCH Ha MHOBallvje, MMa npeaBuljeHe poKkoBe Tpajama ca jaCHUM
uubeM fa 3amtuheHo 7o6po, HAKOH HAMHUPHBabka TPOLIKOBA Pa3Boja U
HCTpa)kuBama, npehe y jaBHu gomen. Tume ce ocraBba IpOCTOp 3a Aaj/bU
MpUBPEIHU U TEXHUYKHU Pa3Boj, 6yayhu ga ce mocrojehe muosanuje koprcre
3a pasBujame HoBux (Geier, 2015: 122-125, Derclaye, 2011: 307, Ohly, 2018:
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116). ITopep Tora, y TeopHju je yKa3aHO /1a OCUM TEXHUYKOT Pa3Boja, KOjH je
110 CBOjOj IPUPOAY JINHEAPAH, MTOCTOjU U T3B. KYJITYPHH Pa3Boj, KOjH je 3a
Pa3/IMKy oJ] TEXHUYKOT NUKIn4aH, Oyayhu na ce crapa gocruruyha ysek
M3HOBa 06HABJBA]jy. JIOK ce TeXHUYKH pa3Boj 06e36elyje maTeHTOM, Ky/ITypHA
pasBoj ce 06e36eljyje ayTopckuM MpaBOM M MPAaBOM MHZYCTPUJCKOT JH3ajHa.
Kako 61 0Baj pa3Boj HEOMETAaHO TEKAao, MOTPeOHO je fa MO0 MCTEKYy poKa
3alITHTe NpeAMeTH 3amTuTe npely y jaBHU JoMeH, Kako OU ce KOPUCTUIU
3a Jaspu pa3Boj. CTora cyKiecMBHA KyMyJIaliuja, Koja ce Hajuenrhe ocTBapyje
YXUTOM, oBena 6u g0 13B. ,pacxnahyjyher mejcra” (enr. chilling effect) mo
NpUBpeIHU pasBoj, Oyayhu ma 6u mamsu passoj 6uo ycnopen (Senftleben,
2021: 202). [Ipenasak gyxoBHHX Jo6Gapa y jaBHU JOMEH je HEOIXOAaH U ca
CTAaHOBUIIITA MHTEPECA jaBHOCTH, jep je HeOomXoAHO oMoryhuTH fa 3aKoHU
KOHKYpeHIje CHU3e LieHYy IPOU3BOJY, KaKO O I0CTA0 AOCTYHAaH HajlIpeM
moryhem kpyry norpoura4a (Derclaye, 2011: 307). 3aTuM, KyMy/IaLuja MOXe
6uTH npo6seMaTUYHA U Ca T3B. eEKOHOMCKOT acnekTa. Hamme, pok Tpajama
MpaBa WHTeJIEKTya/IHe CBOjUHE je MPOMUCcaH uMajyhu y BUZy HEONXOZHOCT
HaMHpema TPOLIKOBAa pa3Boja M HCTpakupamwa. Llup mnpusHaBama
IIPUBPEMEHOT MOHOIIOJIA jecTe MPBEHCTBEHO Y TOME [a Ce OBH TPOIIKOBU
HagokHaje. ['y6/bemeM nnu y61akaBameM CBOjCTBa IPUBPEMEHOCTH, MOXe
J1aKo #ohM Jo Tora /a ce OBaj MO3UTHUBHU MOHOIIO/ U3METHE Y HETaTUBHH,
KOjH je MOTEHIIWja IHO ONlacaH 3a KOHKypeH1yjy. Ha oBaj HauuH ce omoryhasa
TUTYJIApy Aa OH NpUOHpa eKCTpa MPUXO/e, KOjU HUCY OM/IM HEONXOAHU 3a
HaMUpemwe TPOIIKOBA pa3Boja U UCTPaXKUBakba, YNMe OH IIOCTEIIeHO MOXXe
pohu 1o MmoHomoscke no3unyje y onpehenom npuspegHom cexkropy. Yecro
je y Teopuju 3aHeMapeH U edeKaT MpaBHe HECUTYPHOCTH KOjy KyMyJlaluje
cTBapajy. KoHKypeHTH HMKaia He MOTY GMTH y IOTIIYHOCTH CUTYPHH Ja he,
HaKOH ILITO je 3allTHTA 3a IIPaBO UCTEKJ/Ia, MOhHU a ce KOPUCTe U UMUTHUPAjY
3amTrnheHo 106po. YBeK MOCTOjU OmMacHOCT Aa he uX TUTy/Iap MCTEKJIOT
IpaBa [10 OCHOBY HEKOT Jpyror IpaBa TY>XUTU 1 oHeMoryhuTtu y kopuirhemwy
no6pa (Geier, 2015: 98-101). [la/be, OCTOjarbe KyMynaluje y BULy KOIU3Hje
Moxe foBecTH 1o ogpehennx nopemehaja Ha TpxxumTy, UMajyhu y Buny na je
HeOZAP)KHMBA CUTYyallyja Ja Ha UICTOM IIpeJMeTYy 3aLITHUTeE JiBa UJIU BULIE JTULA
OCTBapyjy CUMY/ITaHy 3alUTUTY, Te je OBy CUTYyallljy HEOIIXOJHO PeLIUTHU
(Ohly, 2018: 111). CuMysnTaHa KyMmy/aluja MOXXe OGUTH CIIOPHA U €A acleKTa
HIpoLIMpHBa®ka o6uMa 3aumrrTe. HarMe, Kao ¥ poK Tpajama, 1 06MM 3allTHTE
je mporrcan nMajyhu y Buay umese v QyHKIIHje CBaKOT ClieUuUIHOT TIPaBa.
OmoryhaBaweM noTeHLMjaIHO LIMper 0O0MMa, Y OKBUPHUMa JpYror IpaBa
VMHTeJIeKTya/IHe CBOjUHE O/ MAaTHYHe 00/1aCTH 3a Taj MPeJMeT 3aIUTUTE, MOTY
ce ocTBapuTH ogpeleHn HeraTUBHU epeKTH.

CBa oBa NMOTeHIIja/THO HETAaTUBHA JIejCTBA HUCY JOBOJbHA 3a TeHepaTHy
3abpaHy cBuX 00/1MKa KyMynanuje. HanpoTus, KymMynanyja je 4ak TpeTUpaHa
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Kao moke/bHa Oynyhu fa ce TMe Bule M3/1a3U y CyCpeT TUTY/IApUMa MPaBa.
Crora ce, ymecTo omiuTte 3abpaHe, npeaBruhajy camo mojesrHavHe 3a6paHe
y OHMM CHUTYyaldjaMa Ka/Jid je TO HEeOMXOAHO PAAH 3aLITUTe KOHKYPEeHIirje
unu gpyror 3amtrnheHor nHTepeca. Mnak, npema jeiHoM oz craBoBa Moryhe
je MOCTaBUTH HEKOJMKO MPHUHIMIA Ha KOjUMA je 3aCHOBAHO TPeTHpame U
orpaHHYaBame KyMylanuja yornurre. Ped je 0 IpUHLMITY IPHOPHUTETA, TPEMA
KOMe ce MPeAHOCT /laje PaHHjeM MPABY Y OJHOCY Ha KacCHHUje, MPUHLUITY
co6oje Kpetama poba u ycayra ¥ IpUHIMITHMA C/1060/1e TPrOBUHE U C1000/1e
npeayserauinTsa (Derclaye, 2011: 309). CBY HaBeieHU IPUHLIMITH MOPAjy OUTH
y3eTH y 063Up NPHUIMKOM IPONHMCHBAaKHA MPaBa M MOCeGHO KYITHBHCAbA
OJJHOCA MPaBa MHTEJIEKTya /IHE CBOjUHE Ca APYTUM MTPAaBUMA.

3. Kymynanuja npaBa Ha MHAYCTPHjCKH AU3ajH U MaTeHTa
3.1. CauvHocm namexnma u npasa Ha uHdycmpujcku ou3ajH

CnvyHOCT MOXXeMO TToCMaTpaTH KaKo ca acleKTa IpeaMeTa 3alITUTe,
aJIv ¥ Ha HUBOY NMPUPOJe MPaBa, YCI0Ba, 00MMA, MOCTYIKa U POKA 3alUTHUTE U
apyror. Mmak cIMYHOCT O HOCHO pa3jIMKa 3aBUCH U 0, KOHKPeTHOT ITPaBHOT
cucTeMa Koju ce ob6pahyje, Te OHO ITO je CTUYHOCT y jeTHOM CUCTEMY MOXKe
OGUTH Pa3/IUKa Y AIPYTOM U OOPHYTO.

[lpesMeTH 3a1UTHTE MHYCTPUjCKOT JH3ajHA U TATEHTA UMajy ofpelene
JOoJVpHe TadKe MaKO Ce y OCHOBHU pasiuKyjy. Ilpeamer 3amrurte nartenrta
je IpoHasla3akK, OAHOCHO MPUBPESHO MPUMEH/BHUBO YIIYTCTBO O HY)XHUM MU
JOBOJbHUM YCJIOBMMA KOjU Cy OTPeGHH Ia Ce CHJIOM MPUPOHOT Kay3a/IuTeTa
OCTBapH MOC/eUIlA Koja MIPeJCTaB/ba HOBO pelliehe TEXHUYKOT MpobieMa
(LIoxumoB, 2023: 36). [TarenTOoM ce, mopes ypehaja, Mory wirnTuTH 1 xeMujcke
CYICTaHLe, MUKPOOPTaHM3MH, OMOJIOLIKM MaTePHja Iy, TPOHATACLH TOCTYAKa
Y poHasacuy npuMeHe. 3a BehuHy oBHX MpoHajIa3aka je pelaTUBHO TELIKO
YOUMTH CJAUYHOCT ca Au3ajHoM. MehyTum, Kaza je ped o MasioM maTteHTy
onpeheHe CIMYHOCTH ce MOTY yOUMTH. Y1aHOM 163 3aKOHA O MATEHTHMA, IIpe
MOC/IeAHUX U3MeHa, OO je JedpHMHUCAHO [a je MpeJMeT MPOHaIacKa Koju
ce LITHUTHU MaJIUM IIaTeHTOM pelliee Koje ce OZHOCH Ha KOHCTPYKIIHjy HEKOT
MPOM3BOJa WU pacliope] lbeTOBUX CAaCTaBHUX JesoBa.' My ymopesHOM npaBy
ce Mmoxe Harthu Ha cinyHe fedpunnrje. Tako je mpesMeT 3aIUTHUTE KOPHUCHOT
Mozena (Kako ce Apyraduje Ha3uBa MaJIv MATEHT) NpeMa GUHCKOM IPaBy

1 Y. 163, cT. 2 3axkoHa o mareHTUMa, Ca. enactuk PC, 6p. 99/2011, 113/2017 — Ap. 3aKOH,
95/2018, 66/2019. OBa aeduHuLHja je u3bpucana HoBenama us Ca. enacHuk PC Gp.
123/2021. Imajyhu y Buzy fa je HaBeeHa fepuHNLIM]A TPeCTaB/baJIa [IABHU KPUTEPHjYM
pa3/IMKOBama MaTeHTa M MAJIOT TIATEHTA MpeMa CafallbeM pPellekby je HejacHo uiTa he
ce WITUTHUT IATEHTOM, a LITa MaJUM nareHToM, Oyayhu na sedununuja us wi. 163, cr.
1 3aKOHA 0 NaTeHTHMa CYLITUHCKU OJroBapa ¥ MPOHAJIACKYy KOjU Ce INTUTH IaTeHTOM.
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TeXHUYKO pellere Koje je 0TeJI0TBOPeHO y 00IMKy unu usrieay ypebaja,
KOjU je KoMepiujaaHo ynorpebpus. ['puko mpaBo npeasuha ma je mpegmer
KOPHCHOT MO/Jie/Ia HOBU, MHAYCTPHjCKHU TPUMEH/BUBH, TPOAUMEH3NOHATHU
o6jexar crienpUIHOTr U3TIefa Uand 00IMKa, MOMYyT ajaTa, MHCTPYMEHTA,
ypebhaja, nau muxosux genosa. [To ntannjaHcKoM NpaBy KOPUCHUM MOJ€/IOM
ce IITHUTE HOBU OOMUIIM KOjUMa ce OCTBapyje nmocebHa epeKTUBHOCT WU
€pProHOMUYHOCT Ha MAallWMHU WU Jejly MalllMHe, ONPeMH, ajlaTuMa WU
MpeAMeTHMa YOTIIITe, GUII0 O6TMKOM, MO3UIMOHUPabeM, KOHQUTYPaLIHjoM
nnv koMOrHanujoM genosa. lllnancko npaBo npegsrbha 3aITUTY KOPpUCHUM
MOJe/IOM 32 UWHCTPYMeHTe, alapaTypy, ajare, MexaHu3Me, IIpeJMeTe WIu
JeJIoBe IpeMeTa, KOjH ce ITHTe 300T CBOT CIOJ/bHOT U3Tr/lefia uiu GpyHKIiuje
(Suthersanen, 2000: 368-388). /lusajH npeAcTaB/ba ABOAUMEH3UOHATHU
VJIM TPOJUMEH3HOHAIHU U3TJIe] esior npoussoga.> Mmajyhu y Buay ma cey
JebMHUIUjU [M3ajHA U3 XapMOHHM30BAaHOT IIPaBa He MHCHUCTHPA Ha eCTETCKUM
eJleMeHTHMa, OBaj IojaM je G/IMDKH MOjMY IpeMeTa MaJIor MaTeHTa, Oyayhu
Jla ce ¥ jeflaH M JPYTH OFZHOCE HAa CTPYKTYPY W U3T/Ie[ npousBoza. Jpyrum
pedrMa, Ha HUBOY IIPOCTOT je3MYKOI TyMauermwa, TOTOBO Jja ce He OU Morja
YOUHMTH pa3ivKa uamely mpeamera Masior mareHTta (KOPUCHOT Mojesa) U
WHAYCTPHUjCKOT Au3ajHa, 6yayhu ga v jeman u gpyru npencTaBibajy HOB,
crienuduryan usrien ogpehenor nponssoga. Tpeba HarmacuTH ga usrief,
Npon3BoJa Takohe MOTeHIIWja/THO MOXe OWUTH 3alITMheH Y NMaTeHTOM
aKo Cy 3a TO McnyweHH ycaoBd. OBa ciuyHOCT oMoryhaBa Ja ce y HEKUM
MMPaBHUM CHCTEMHMa ITpeJMeT 3alITHTe MaJIoT IaTeHTa Y NaTeHTa ITUTH U
IIPaBOM Ha UHAYCTPUjcKU Au3ajH. OcuM TOTa, 3aKOHOM O IMTPABHOj 3alITUTH
VMH/YCTPHjCKOT A13ajHa je MpHU3HaTa MOTYhHOCT /1a ce IpujaBa 3a IpU3Habe
IIpaBa Ha IV3ajH MPEeTBOPH Y MaTeHTHY IPUjaBY WJIH IIPHjaBy MajIOT MAaTeHTA,
IITO TaKolhe cBeIOYM O CIMYHOCTU IIpeMeTa 3alITUTE.

Buiie cIMYHOCTH MOXEMO PervucTpoBaTU HAa OCTAaJIUM HHUBOMMaA
nopehema. Pasjior 3a 0Bo je ynmweHN1IA A je IPaBHA 3aLITUTA HHAYCTPHjCKOT
gu3ajHa uarpahuBaHa ca OC/IOHIIEM Ha MATEHTHU CHUCTEM 3aIUTHTe. Tako
y IOrJlefly yC/IOBA 3alUTHTe, HOBOCT je IIPU3HATA Kao yCJIOB 3a IIpU3HAmbe
MIaTeHTA U YCJIOB 3a IPHU3Hake IpaBa Ha UHAYCTPHUjCKU AU3ajH. My jenHOM N
y APYTOM CJIy4ajy ce mojgpa3yMeBa /1a TaKaB 0OJIUK [0 cafia HUje OUO MO3HaT,
Tj. ja ce He Ha/Ia3!U y CTalby TEXHUKe OJHOCHO AM33jHA. Y aMepHUyYKOM MpaBy U
CHCTEeMHMa KOj! IPUMEYjy IOTIYHH NMaTeHTHYU NPUCTYN Y 3aIUTHUTH, TIOPe],
yCJI0Ba HOBOCTH, CIMYHOCT TIOCTOjU Y TIOT/Iely THBEHTUBHOT HUBOQ, O HOCHO
HEOYMIJIEJHOCTH, KOjU Ce Kao yCJIOB IpUMemyje y o6a cucrema. KonauHo,

2 Y 2, cT. 1 3aKOHA O TIPABHOj 3ALITUTH UHAYCTPHjCKOT ausajua, Ca. enacHuk PC, 6p.
104/2009, 45/2015 U 44/2018 — Ap. 3aKOH.

3 Y. 35 3aKOHa 0 MPaBHOj 3ALITUTH HHYCTPHjCKOT fn3ajHa, Ca. enacuk PC, 6p.104/2009,
45/2015 U1 44/2018 - Ap. 3aKOH.
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paHUje UTa/IMjaHCKO MPABO, IIITAHCKO, HEMAYKo I1a U jyTOCJIOBEHCKO IIPaBo je
npezaBubasio 1 MoCTojarbe yc10Ba MHAYCTPUjCKe TPHMEH/BUBOCTH Kao0 YC/I0Ba
3a MpU3Hame IpaBa Ha MHAYCTPHjCKH JU3ajH, a UCTH YCJIOB je peABUeH U
3a 3aIITUTY MPOHAJIACKa NAaTeHTOM.

Moxga u Hajsehy cnimyHoCT n3mely npaBa Ha UHAYCTPUjCKYM AU3ajH U
MaTeHTa MOXXeMO YOUUTH y 06/1aCTH MOCTyMKa 3auTruTe. Haume, y cuctemuma
MOITYT HalleT, aMePUYKOT MM OPUTAHCKOT, CIMYHOCT je BHILe ITPUCYTHA.
[TocTynak npu3Hama MpaBa Ha UHAYCTPHjCKH AU33jH je CYIITHHCKY MaTeHTHU
HOCTYTAK, Y KOMe IIPelo3HajeMo rOTOBO CBe pase U Pa/ibe MOCTYIIKa 3aLITUTHE
nareHTa y3 ogpehene mpumece xojuma ce oH nmpuiarohaBa gusajHy Kao
IpeaMeTy 3alITHTe. Y CUCTEeMHMA /JIelI03UTa, KaKBa je BehmHa eBpomnckux
CHCTeMa, MHOT'O je Te)Xe YOUUTH CJINUYHOCT. [eHepasHO TiemaHo, U OBJj
cucreM je rpaben no yriesy Ha MOCTyNaK 3alITHUTe IMATeHTA, C TUM Ja je Y
Mam0j nau Behoj Mepu, mocTynak CymTHHCKOT HCTUTUBAkba OrPaHUYEH.
Mnak, mocrynak 3alITUTe MaJIor IaTeHTa je y BehuHu cucrema ypehen tako
[ia je U30CTaB/hAHO CYIITHHCKO UCIIUTHUBAaKeE, Te OU CTOra oneT Ha HUBOY
MaJIOT MaTeHTa OMJIO JIaKIle yOUUTH CIMYHOCT. Takohe u Koz nmoje sUHAUYHMX
MHCTUTYTA [IOCTYIIKA MOy T IIPaBa MIPBEHCTBA, TpaBa M3 IMpujase, GopMaTHOT
HCIIMTUBAaka, UCIIUTHBa®kba HOBOCTH, y oapeheHoj Mepu u xox cagpxuHe
IpHjaBe MOT'y Ce YOUUTH U3BeCHe CJTUYHOCTH.

OpruHapHU cy6jeKT IpaBa Ha UHAYCTPHjCKU JW3ajH U IaTEHTa je IULe
KOje je CTBOPHJIO TPOHATa3aK OJHOCHO Au3ajH. Mnak, KaKo ce ¥ jefHA U pyTa
TBOPEBHHA IIPBEHCTBEHO eKCILJIOATHIIe Y IIPUBPeJH, TO je Uy jeJHOM U Y
JIPYTOM CJy4ajy ocTaB/beHa MOTYhHOCT Jja ce Kao MOJHOCHJIAL, TpHjaBe U
HOCHJIal] IPaBa jaBU JPYTro JIUlle, KOje He MOpa JOoKa3aTH OCHOB 3a IO HOLIekhe
npujase Beh camo zaTy usjaBy o ToMe. Y IorjieAy TUTY/1apa AW3ajHa HACTAIOT
Yy PaZHOM OIHOCY, UJEHTUTET je MOTIYH, uMajyhu y Buny na je npeasubhena
CXOJHA ITpUMeHA ITpaBUJ/Ia U3 NMATEeHTHOT IIPaBa, LITO HUje PeTKOCT HU Y
IPYTHUM IIPaBHUM CHUCTEMHMa.

Osnamtheme Ha Kopuirhewe WHIYCTPHUJCKOT OH3ajHA je CIUYHO
opaurhemwy HOCHOLA TATEHTA Ha Kopulrhemwe MpOHAaIackKa, NpemMza je mupe
10 ZiejcTBY, AOK Takohe mocTtoju n mMoryhHoCT pacrnosaraska nMpaBoM Ha
WHIYCTPUjCKU AW33jH IO UCTUM YCJIOBHUMA Kao U nateHToM. CIMYHOCT ce
BUJH U Y jeJUHOM JIMYHOIPABHOM OBalrhewy Koje je TOBepeHo U ayTOpy
JV3ajHa U IPOHAa3advy, a To je ga OyAy y IpHjaBU UCIpaBaMa U PEruUCTpy
HaBe/IeHHW Kao ayTop OJHOCHO NpoHaasad. O6uM noBepeHux oamhema y
OKBUPY Ca/Ip)XMHe IpaBa Ha UHAYCTPHjCKH AN3ajH je ypeheH mno yrieay Ha
MaTeHTHU cucTeM. [IpaBo Ha MHAYCTPHUjCKU AU3ajH MTpeSCTaBba ,IOTITYHU
MOHOMOJ Kao U naTeHT. [IponycuBame OBaKBe 3alITHUTE, A HE CAMO 3AIUTUTE O,
KO a3, je yCI0B/beHO CIIPOBeleHUM IOCTYIIKOM CYIITHHCKOT UCIIUTUBaba
U 1oceOHO pelIepioM Ha HOBOCT. Y TOM ZOMEHY je MOXZa M HajBa)KHHjA
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pa3/IMKa y OJHOCY Ha Maiu mareHt, 6ygyhu na mo cipoBohema nmocrynka
CYIITHHCKOT UCIIUTHBAka, IPaBa U3 MaJIor MMaTeHTa HUCY yTy)xuBa. CIMYHOCT
y noryesy o6uma rnpasa 61 ce eBeHTYaTHO MOTIJIA OIJIeJaTH Uy TOMe IITO je
06uM MaTeHTa, Kao M IpaBa Ha MH/YCTPHjCKU JU3ajH, oapelheH eleMeHTHMA
npujase. Y cy4ajy MaTeHTa TO je MaTeHTHM 3aXTeB, a y C/Iy4ajy MpaBa Ha
WHIYCTPHjCKU IU3ajH — TpuKa3. OrpaHrdema ce y IPUJINYHOj MePU TOKJIATIajy
6ynyhu za je karanor orpaHuuema rpahen no yrieny Ha nareHT. Tako, Koz
o6a rpaBa Ipeno3HajeMo OrpaHUYee yoTpebe 3a IMYHe ¥ HeKOMepLhjaiHe
CBpXe, y eKCIlepHMeHTa IHe CBpxe, 3a nmoTpebe mehyHapogHor caobpahaja,
Kao U NpaBO paHMjer KOPUCHUKA. Tpajame NMpaBa U HAYMH MTPeCTaHKa Cy Ha
npubamKaH Ha4uH ypehenu, 6yayhu ga mateHTHO mpaBo Tpaje 20 roguHa, a
IIPaBO Ha MHIYCTPH)jCKH AM3ajH HAjIyKe 25 TOJAMHA.

3.2. Paznuke namenma u npasa na undycmpujcku ou3ajH

Bupmenu cMo 1a TaTeHT ¥ TPaBO HA MHAYCTPHjCKHU [U3ajH UMajy GpojHe
TayKe gogupa. MelyTum, npyucyTHe Cy M pa3jivKe, IITO Ha KPajy KpajeBa U
pe3y/nTupa Ipu3HaBambeM sui generis MpaBa Ha MHAYCTPHjCKHU Au3ajH y Behunu
MPaBHUX CHCTeMa. YKOIHKO OBO JeTa/bHHje pa3MOTpUMO, younhemo za y
CBUM OHHUM acIleKTHMaA Yy KOjMa HaJIa31uMO CJIMYHOCT ITpaBa Ha UHAYCTPHjCKU
IU33jH U aTeHTa MOXXeMo HahU U pa3iuke.

Hajseha pasuka ce cyluTuHcku ornefa y npegmery samrure. Kao mrro
CMO HaBeJIH, IPOHaJIa3aK Koju je IMmpeAMeT 3allTHUTe MaTeHTa Ipe/CTaB/ba
pellere TeXHUYKOT npo6ieMa. JIn3ajH je ¢ pyre cTpaHe JBOAUMEH3UOHATHU
WM TPOAWMEH3HOHA/THU U3TJie], Lie/IoT IPOM3BOJa. JacHO je Ja je mpeaMeT
3aIITHTE NaTeHTa 3HAa4ajHO WM PH. [[poHamacy MOMyT XeMHjCKHX CYNICTAHIIU U
MHKPOOPTaHM3aMa 0CTajy HeIOCTYDKHH 3a 3aIUTUTY ITPAaBOM Ha HHAYCTPHjCKU
IU3ajH, a Takohe ce He MOTY LITUTHU HU MPOHAIACIU MOCTYNKA.* Y ZOMeHy
MaJIor maTeHTa ce Mory Hahu M3BeCcHe CIUYHOCTH, Oyayhu fa ce OH OZHOCH HA
CTPYKTYPY WJIH pacliope], ejeMeHaTa Uy U3TJIe/i IPOU3BO/a, a TO Ba)KU U 3a
MpOHaJa3aK CTPYKType 3alTheH MaTeHTOM, KaJia Cy UCITYheHH yCI0BU. Mmak
Pajiv jacHOT pasjBajama, Kako 6u ce ogpehenn usries, omHOCHO pacrnopes UIu
KOHCTPYKI}{ja eJleMeHaTa KBaTUPUKOBAO 32 3aIUTUTY, OH MOPA IPeCTaB/baTH
peiuerse ogpehenor rexuuykor nmpo6iaema. Ty ce y u/by pa3TuKoBamba Au3ajHa
Y TPOHAJIaCKa yIIPaBO YBOAH YC/IOB HepyHKLIMIOHATHOCTH, a KOjUM Ce 3aIPaBo
3abpatmbyje fa AU3ajH MMa UCK/bYYMBO TEXHUYKHU KapakTep. Y aMepuIkom
MpaBy je YaK MOTPeOHO YTBPAUTH /A je AW33jH OPHAMEHTAIaH, OLHOCHO
eCTeTCKH, UITO je jelaH Of] YCJIOBAa MPOIMMCAHUX 3a 3AIUTUTY AaTEHTHOM 3a
au3ajH. [TojayaH 3axTeB y JOMEeHY eCTeTUYHOCTH y aMEepPUYKOM ITpaBy, HaKO

4 WutepecaHTHa je MehyTum MoryhHoCT Aa ce mareHTOM MOry 3alUTUTH MOCTYIILH 3
nobujame ogpehenor gusajua. (Derclaye, 2011: 77).
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je mory6aH 3a MoJlepaH AV3ajH, NHAYKOBAH je YMIeHUIOM /A je U AU3ajH
3aurTuheH nareHToM, Te je MOTPeGHO HATIPABUTH OLITPHjy IPAHULY KaKO He 61
JOLIJIO 10 TpeK/lanama. EBporncku cucremu 103B0/baBajy GyHKIMOHATTHOCT Y
oxpeheHoj mepw, a npema fJepUHULU U U3 €BPOIICKHUX MTPOIHMCA ECTETUYHOCT
WJIM OPHAMEHTA/IHOCT HUje II0CTaB/beHa Kao ycioB. OTyga je y npaBy EBporncke
YHHje Majio Mame jacHa rpaHuiia uamel)y mpoHasiacka Koju ce OJHOCH Ha
M3TJIes MPOM3BOJA U CTPYKTYPY U JM3ajHA, ajIk ce OHA MOXKe YTBPAUTHU Y
CBAaKOM KOHKPETHOM CJy4ajy MPUMEHOM 00GjeKTUBHUX OKONHOCTHU C/Ty4aja
KaKo je HaBeZeHO y npecynu Doceram.’ [lopen Tora, MepKaHTU/IHU NPUCTYII
y peryivcamwy [Ou33jHA U OLeHa M3IJIefla ca acrnekTa MHPOPMHCAHOT
KOPHMCHHKA YKasyjy /1a je OBaKBa MO3ULIHja AU33jHA G/IM)KA €CTETCKUM HETro
YHKIMOHATHUM KapaKTepHUCTUKaMa, Koje HUCY UCKJ/byUYeHe Y IIOTITYHOCTH.
Mmax, oBo je JOBO/LHO fia Ce HAMTPABH pa3vKa usMel)y IpUMapHO TeXHUYKOT
MIPOHAaJIacKa ¥ MIPUMapHO eCTeTCKOT JH13ajHa.

Paznukey morneny mpeaMera 3alITUTe JUKTHPAjY U Pa3/INKe y TIOTIeLy
ycoBa 3amTuTe. Tako mopej MoOMeHy TOT yCI0Ba OpPHAaM@HTA/THOCTH U3 IIpaBa
CA/l, xao 1 yc/10Ba eCTeTUYHOCTH KOjH Ce paHHUje TPAXKUO U IPeMa HeMauKoM
Y UTATMjaHCKOM IPaBy, Pa3/IMKe IIOCTOje U y TIOT/Ie/ly YC/I0Ba MHAMUBHUya /THOT
KapakTepa, Koju je y mpaBy EBporicke yHHje OCMHUILIbEH U MpUIarof)eH Tako
[la OiTOBapa CaMoj MPUPOH NH3ajHA, U HU Y KOM C/Iy4ajy He MOXe GUTH
MpUMeIbeH Y MaTeHTHOM mpaBy. Heku on mpaBHUX cucTeMma npefBubajy
YCJIOB OPUTMHA/IHOCTH YMECTO yCJIOBa MHAMBHUAYA/THOT KapaKTepa, KOjU
je KapaKTepUCTHYaH 3a ayTOPCKO MPaBoO, aJId He U 3a naTeHTHO. Takobhe,
CMeTHe Koje ce OJHOCe Ha KOJU3UjYy ca APYTHUM PAaHHUjUM IpaBUMa, Kao HA
yc/10B HeYHKIMOHATHOCTH HUCY MIPUCYTHE y MaTeHTOM npasy. [lopep Tora
onpelhene pasnuke nmocroje u 'y norsezay yciosa HoBoctTy. HoBocT y mareHTHOM
IpaBy je alCOMYTHA, JOK je y NMpaBy WHAYCTPHjCKOT AW3ajHa JAeTUMHUYHO
penaruBu3oBaHa. OrpaHNYeka Koja Cy yBesleHa TpaBoM EBporicke yHUje, a Koja
ce O HOCe Ha CTame AM3ajHa, YKa3yjy Aia ce OHO IOCMATpa 3HATHO yXKe Y OLHOCY
Ha CTambe TeXHHKe M3 MATeHTHOr npaBa. [JoK je 3a MpoHaIa3ak noTpeGHO aa
HHMKaJa U HUTJe HUje IOCTA0 JOCTYIIaH jJaBHOCTH, 3a IPU3HAame IIpaBa Ha
WH/IyCTPHjCKH JHU3ajH je JOBOJbHO Jja HUje MoCTojana padymHua moryhHoct fa
MOCJIOBHY KPYTOBH CIIeLIMja/IM30BAHU 3a JATy 00JIaCT ca3Hajy 3a IIOMeHyTe
norahaje y cranzapaHuM TOKOBHMMA MTOC/TOBatha Ha ofipelheHoj TepuTOpHjH, IITO
je olpaB/aHO MPUPOJOM UHAYCTPUjCKOT Ju3ajHa. HarMme, [ok ce mpoHanacuu
y 061acTH TexHUKe y ofpeljeHoj MepH MOTy ¥ ITPETIIOCTaBUTH, Pa3Boj AU3ajHA
je IOBe3aH ca YMETHUYKOM CJI000J0M ayTopa Au3ajHa, Te CTaHJap[ HOBOCTHU
He cMe OMTH TaKo olTap Kao y nareHTHoM npaBy (Derclaye, 2011: 77-83).
OcuMm TOra, y NnaTeHTHOM MPaBy Ba)kKu pUKIUjA Ja Y CTalbe TeXHUKe yiase U

5 Case C-395/16 DOCERAM GmbH v CeramTec GmbH [2018] - y naem rexkcty DOCERAM,
Ta4. 37.
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IpyjaBe NOJHeTe IIpe JaHa IOJHOLIekha IpYjaBe 3a IPOHaIa3aK YKja ce HOBOCT
HCIIUTYje, TOK Ce KOJ yTBphuBatha cTama [r3ajHa oBa GUKIHUja He TPUMeYje.
Wy nornexy nocrymka npusHama IpaBa Ha MHAYCTPHjCKHU IM33jH Ce MOTY
npeno3HaT 6pojHe pasnuke Ge3 063Mpa Ha YUFHEHHUITY [Ia je 0Baj MOCTyTMaK
OCJIOIeH Ha MaTeHTHM IMOCTYyMakK. Tako je y maTeHTHOj mpujaBu Moryhe
HaBeCTH, MAKap XUIIOTETUYKH, HeOIPAaHWYEH GPOj 3aXTeBa, IOK Ce TPHjaBOM
WHAYCTPH)jCKOT M3ajHa MOXXe TPAXXUTH IPHU3HAae 10 HajBULIe CTO IIpejMeTa
3amruTe. [IpaBo KoHBeHIUjCcKOT TTpHopuTeTa Mo [laprckoj KOHBEeHIUjU 3a
MaTeHTHY IPUjaBy Tpaje TOAWHY AaHa, JOK 3a IPUjaBy IIpaBa Ha MHAYCTPHjCKU
IM3ajH Tpaje wecT Mecey. Moxka v HajBeha pa3/iMKa y O4HOCY Ha MAaTEHTHU
MOCTYyIaK jeCcTe YNIHEHHLA Ja ce IIPHjaBa 3a perucTpauujy UHIyCTPHjCKOT
nu3ajHa He 06jaBIbyje 3a pa3/IMKy of MaTeHTHe npujase. [Topen Tora, mocroju
MoryhHocT of10)XeHOT 06jaB/bHBaMHa TPHjaBe IPaBa Ha MHAYCTPUjCKH JU3ajH,
a 'y HeKMM ITpaBUMa U T3jHOT JeNo31Ta, LITO HUje npeasuheno kao moryhHoct
y HOCTYIIKY 3aLUITUTe IIPOHAJIacKa. Y CUCTeMHMA /IeTI031UTa Pa3/IMKa I0CTOjU
M YTOJIMKO LITO je CYIUTUHCKO UCIIMTHBaKke OrPaHUYEHO Ha ofpeheHn Mamu
6poj yc10Ba, 6e3 UCMTUTHBaha HOBOCTH, LLITO HHje C/1y4aj y TaTeHTHO] IPUjaBH,
asv jecTe y IpWjaBX MajIoT TaTeHTa. MOMeHaT KOjuM HacTaje IpaBo ce Takohe
pasnukyje, 6yayhu ga mareHT HacTaje JaHOM 06jaB/bHBakba MPU3HATOT MIPABA,
JIOK ITPaBO HAa MHAYCTPHjCKU AW3ajH HACTAje JAHOM JOHOIIEeHhA pelllerkha.

Y nornexy o6uMa npaBa pa3/iMKa ce Orje/ia y UMb eHUIU Ja KOJ paBa Ha
WH/YCTPHjCKH AU3ajH HEMa IIPUMeHe Teopyje 0 TeXHUYKUM eKBUBAaJIEHTHMA,
MAaKo je paHHje, HAPOUUTO Y HEMAYKOj T€OPHjH, OUJIO MOKYLIaja fa ce OHa
npumeHu. OBaj MHCTUTYT je MMOBE3aH Ca TEXHUYKOM QYHKIIMjOM MPOHAIacKa,
Te OTyJ,a HUje MOorao Hahu CBOjy IpUMeHY y IIPaBy Ha UHAYCTPHjCKH AU3ajH.°
Haj6uTHwMja paznrKa Koja ce THde 0GMMa jecTe OrpaHUYeHOCT 00MMa MaTeHTa Ha
ogpehenu npoussoza. Mako y oBoM ci1y4ajy HUje ped 0 Hade Ty CHellyjaTHOCTH,
Oyayhu fa je 3a mpusHame MaTeHTa MpeIeBAaHTHO KAKO Ce MPOHA/Ia3aK KOPUCTH
Ha TPXXMIITY, OOMM MAaTEeHTHOT IIpaBa MOAPa3yMeBa yBeK TayHO oapehenu
npousBos. Ox BpeMeHa XxapMOHM3allHje, TPaBO Ha MHIYCTPHjCKU JU33jH Ce
MOXXe OJJHOCHUTH Ha cBe mpousBoge. OTyza je 06MM mpaBa Ha MHAYCTPUjCKHU
JIM3ajH YYHbeH YaK U LKW PUM O, CBOT Y30pa Y MaTeHTHOM ITpaBy. Y morieny
OTrpaHHYera, IIope/, OHUX OrpaHUYeba Koja Cy 3ajelHUYKA, U KOJ IaTeHTa
Y KOZ ITpaBa Ha MHAYCTPUjCKH SU3ajH HaTa3uMO crieluprUHa OTPaHUYeba.
Tako Koz paBa Ha MHYCTPHjCKU JU3ajH je IPOIMCAHO OrPaHUYehe y IIUJbY
HacTaBe U MOoJy4YaBama,’ 0K ce KOJ, ITaTeHTa IPOINCYjy OrpaHUYemha Y Be3u
ca GUOJIOIIKKWM MaTepHjaioM, TPUHYLHA JHILeHLa, MTPUHYLAHA JTULEHIa 3a
yBO3 /IEKOBA Y 3eMJbe KOje MMajy mpobjiemMa ca jaBHUM 34 paB/beM, TPUHYAHA

6 Y amMepu4KOM IpaBy MMa M CXBaTama [a je MpUMeHa eKBHUBajeHaTta moryha u xog,
nusajaa 3a marerre (Du Mont, Janis, 2013: 876).

7 HaBezmeHo orpanunueme je CpoOZHO ayTOPCKOM TIPaBY.
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JIMLeHIIA Y KOPUCT OTlIeMebrBayva GH/bHE COpPTe, MPUHYAHA JTULIEHLIA Y jaABHOM
nHTepecy.?

3.3. Kymynauyuja namenma u npaea na undycmpujcku dusajH

[Ipexsaname y 3alITUTU CYWITUHCKU IMOJApasyMeBa CHUTyaluje ga
npejMeT 3aUITHTE jeLHOr mpaBa Oyae 3amTuheH IPyruM U OOPHYTO.
AHanusupaHe CJIMYHOCTH U pas/MKe yKa3yjy fAa nocrtoju moryhHoct 3a
KyMynauuje usMmely mateHTa W mpaBa Ha MHIAYCTPHjCKU OH3ajH. Mmak,
Tpeba NPU3HATH /A OHEe HUCY TAKO YeCTe Kao IITO je TO CJy4aj y OZHOCY
ayTOPCKOT IpaBa M ITpaBa Ha MHAYCTPHjCKH LM3ajH, Kao Uy OHOCY ITPaBa Ha
UHAYCTPUjCKU OU3AjH U XKUTA.

KagajepeuocyKiecrHBHOj KyMyanuju, tbeHe MOryhHOCTH Cy OTpaHUYe He
Ha C/1y4aj paHMje perucTpalyje NaTeHTa, a HAKOH TOra KacHHje perucrpanuje
MpaBa Ha MHAYCTPH)jCKU IU3ajH 3a UCTH ITpeaMeT 3amTruTe. OBO IPBEHCTBEHO
360r OLITpHje MPHYMeHe yC/I0Ba HOBOCTHU y MaTeHTHOM npaBy. C fpyre cTpaHe,
KaCHHja perucrpaiyja Au3ajHa Haye 1HO Huje Hemoryha, Oyayhu na je ycios
HOBOCTH OJ1ayKe MpHUMerbeH. YaK U y CUTyalyju Kaja Cy IMOCJIOBHHU KPyTroBU
6un y MoryhHoCTH 1a ce yro3Hajy C paHUjUM MPOHAIaCKOM, YCJIOB HOBOCTH
Yy IpaBy MHAYCTPHjCKOT AW3ajHA je OTPaHUYEH Ha Cjy4ajeBe UAeHTUYHOT
JIM33jHA WJIY MK pa3jivMKe y HEOUTHUM JeTabuMa. Mnak, oBge Tpeba mMaTH y
BHUZY U IPUMEHY yC/IOBa MHAMBHUJya/THOT KapaKTepa, KOjH je 3HATHO OIITPHjU
cranzapg. OcuM Tora, Kao WITO CMO paHHUje HaBesH, Mpelpeka je U yC/IOB
HepyHKLMOHATHOCTH, KOjU He JOMYLITA 3aIITUTY MPAaBOM Ha MHAYCTPHjCKU
[M3ajH 32 AU3ajH KOjH je UCK/bY YMBO yCIOB/beH TeXHUYKOM QpyHKIujom (Derc-
laye, 2011: 79-82).Y KojuM ciry4ajeBrma he ce cMaTpaTH 1a MOCTOjH UCKIbY YMBA
YCJIOB/BEHOCT TEXHUYKOM QYHKLHMjoM je oxapeheHo ycroBuma us nmpecyge
Doceram, v cylITHHCKY nogpa3ymeBa ga ce Hehe gosBonuTu 3amTuTa 3a
JW33jH 91joM O ce MOHOIIOIM3AL 1jOM OLITeTH/Ia KOHKypeHIHja. OTyna, Hako
CyKIeCMBHA KyMyJlaluja HUje HeMoryha, oHa je orpaHuYeHa ¢ jeZiHe CTpaHe
NOTPebOM HCITYhema yCJI0Ba MHMBHUAYATHOT KapaKTepa, U MOCceOHO YCI0BOM
HepyHKUIMOHAaTHOCTHU. KOHavHO, CyKIlecMBHA KyMmyaiuja je oHeMoryheHa
U 360r TOra IITO je 3aKOHOM M3PUYUTO mpenBuljeHO fa HUje [03BO/bEHO
3aIITUTUTH SU33jH KOjUM ce oBpeljyje paHuje MpaBo MHAYCTPHjCKe CBOjUHE.?
MebhyTum, oBa cMeTma je mpegBuleHa U3PUYUTO HALIMM MIPABOM, v He U
IpaBoM Au3ajHa EBporicke yHHje ca KojuM je Haul 3aKOH XapMOHM30BaH. OBa
npasHuHa mpasa EBporncke yHuje Huje 6uia ciyvajua. Hanme, konuswuja koja

8 MHHTepecaHTHO je fa y GpUTaHCKOM MpaBy moctoju Mmoryhuoct ma ce KpyHa, ogHocHO
IPYKaBa, KOPUCTH IU3ajHOM YKOJIMIKO j€ TO y jJABHOM HHTEPECY, IUITO NPeCTaB/ba Creudruian
BUJ IPUHYHE JTULEHIe, Koja HUje KapaKTePUCTHUYHA 3a MPAaBO MHAYCTPUjCKOT JU33ajHA
(Bently, Sherman, Gangjee, Johnson, 2018: 800).

9 Y. 9, CT. 1, Tau. 6) 3aKOHA O NMPABHOj 3ALTUTH UHAYCTPUjCKOT au3ajHa, Ca. 2aacHuUK
PC, 6p. 104/2009, 45/2015 U1 44/2018 — Ap. 3aKOH
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eBeHTYaJIHO MOXXe [I0CTojaTH u3Mely mpaBa Ha MHAYCTPUjCKY AM3ajH U ITaTE€HTa
je pelreHa oape6aMa o ycI0By HeQyHKIIMOHATHOCTH. EBpoICcKku 3aKoHOZaBar,
je cTora yBa)xuo crenipUUHOCTH KOje II0CTOje 3a CBAaKO IpeKlaname usmehy
PasIUYUTUX IIpaBa UHTeJ/IeKTya/lHe CBOjUHe ca MPaBOM Ha MHJYCTPUjCKHU
JU3ajH U Ha Pa3/IMUYUTU HAUYMH Ta IIpeKJanama peryancao. OTyja je u Ham
3aKOHOJIaBall MOPao BOJUTH padyyHa O OBOMe IPU/IUKOM TPAaHCIIOHOBamwa, a
He /1a reHepaTHOM 0Jpe00M pelLI KOJIU3Hjy TPpaBa HaA MHAYCTPUjCKU SU3ajH
ca CBUM OCTaJIMM IIpaBUMa MHTeJ/IeKTya /IHe CBOjUHe.

CumynTaHa Kymynanuja gaje gfoHekie Behe moryhHoctu. Ako 61 Moriu
Jla IPeTIoCTaBUMO CUTYallUjy /a ce Hajlpe MojHece MaTeHTHa MpHjaBa, a
HaKOH TOra U IIpYjaBa [paBa Ha MHJYCTPHjCKHU J13ajH, Y CHCTeMHMa y KOjUMa
ce He IIpoBepaBa MOCTOjale yC/I0Ba HOBOCTU U MHAWUBH/AYaTHOT KapaKTepa
HNPHUJIMKOM IOAHOIIEeHha IIPHjaBe, Ha4eTHO O 0iMaX MOTIJIO /1a HaCTaHe MPaBo.
Yak vy cucTeMHMa ca IyHUM CYIITHHCKUM UCIIMTHUBabeM 61 0Bo 6110 Moryhe,
aKo MOCJIOBHU KPYTOBU HUCY MOIJIM Jla Ce YIIO3Hajy ca MaTeHTHOM IIPHjaBoM,
npeM/a je MpaKca HalllUX CyZoBa Jpyraduja, Te U IaTeHTHe NpHjaBe crajajy
y cTame ausajHa.® MehyTum, cumyaTaHa Kymyanyja, 4ak u ga je moryha,
He OM HHUIITA APAacTUYHO U3MeHMUIA UMajyhu y Buay Aa je obum 3aumrrure
Have/IHO WCTH. JeJUHO OU ZOHEKJIe aHTUKOMIIETUTHUBHU edeKaT MoIIa Aa
“Ma YMbeHMIa Jja ce IpaBo Ha MHAYCTPUjCKHU AHU3ajH MOXe CYIIPOTCTaBUTHU
Y ynorpe6u Ha NMPOM3BOLUMA KOjU HUCY UCTH Kao IPHjaB/beHH, IITO He 61
Ba)KWJIO 3a MAaTeHT, OJHOCHO MaJu HaTeHT. Takohe, pok 3amrture 61 Tpajao
IeT roJMHa /Iy)Ke, a y O HOCY Ha MaJIu NMaTeHT YaK 15 TOAWHa JyXe, IITO UIaK
HUje 3aHeMap/bUBO Ca KOHKypeHuujcKor craHoBuiuTa (Derclaye, 2011: 83).

OrpaHunueHa CJIMYHOCT IIPeAiMeTa 3aLUTUTE, Pa3/IMUYUTOCT Y yCIOBUMA
3aLITHTe, KAO ¥ IPUMeHa yc/10Ba HeyHKIIMOHATHOCTH Y IPaBY MHAYCTPHUjCKOT
[13ajHa, Kao LITO BUAUMO, BOJle OT paHUYeHOj MOryhHoCTH KyMy1aLiyje mpaBa
Ha MHAYCTPHjCKU JU3ajH U NaTeHTa. Havye1HO relaHo, 3aliTHTa MAaTEHTOM U
NIpaBOM Ha UH/JYCTPUjCKU AU3ajH je CYIITUHCKHU aJTepHaTUBHA. TuTtynap ce
MO)Xe OJITy YU TH 3a jeJIJaH WIH ApyTry myT. Minak, y 6puTaHCKOM IpaBy MOCTOjU
jenHa 3aHMMJbMBa MoryhHoct. Haume, mpaBo Ha HeperucTpoBaHU AV3ajH
OpUTaHCKOr IIpaBa IIpeCTaB/ba U3TJies G1J/I0 KOTr 06/IMKa NIn KoHpUTrypanuje
(YHYTpALIBH U CIIO/bALIH) LeJIOT HJIH [eJla IPOM3BOJA. JeAMHHU yCIOB KOjH
je UBpUYMTO NPU3HAT je OPUTrMHAJHOCT, C TUM Ja ce 3axTeBa Ja JU3ajH
He IpeJjcTaB/ba commonplace y o61acTy Au3ajHa, WITO 3HAYM Jja Ce MOpa
Pas3/IMKOBAaTH y OAHOCY Ha [0 cafia Io3Hare AusajHe. OBaKBO peryaucame
Jaje MOoryhHOCT Za ce OBUM IIPaBOM 3aLITUTE U MPOHAJIACLY KOjU OU OUIn
wTuheHu MaJIuM NaTeHTOM, a/Iu ¥ An3ajH. OTyza OBJe MMaMo IIPaBo Koje 61
yjeAHO MOIJIO Jja LWITUTHU U jefHY U APYTy BpcTy npeamera 3aurure (Torre-
mans, 2019: 376).

10 Opsyka YnpasHor cyza [-4 Y 2520/2010(2008).
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4. 3aK/py4aK

Ha ocHoBy usoxxeHor Moryhe je n3BecTH HEKOJIUKO 3aK/by4daka. [1pBo,
KyMyJIaliyje TpeCTaB/bajy TojaBy Koja mo cebu HUje HY)KHO HU MO3UTHUBHA
HH HeraTHMBHA, aJIM KOja IIOTEHIIUja/IHO MOXKe YTPO3UTHU KOHKYPEeHIHUjCKe
omHOCe Ha TPXUIITY. Mnak, HeMajy cBe KyMyJlanyje jeTHaKO /IejCTBO, Te Ce
peryianuju cBake of, lbMX MOpa MIPUCTYNUTH Ha noceb6aH HauuH. [Tojeguun
edekTu Kymynanuja he 6utu no3utusHM A0K he fpyru 6utn HeratuBHU. OBO
CTOra 3axTeBa [ja Ce IaXX/bUBUM peryIHcameM 3ajpKe IIO3UTHBHA [IejCTBa, a
cripeve HeTaTHUBHA, UM J1a ce Oap orpaHuye Ha ogpehenu nmepuog,.

Kapza je peu o Kkymynanuju naTeHTa M paBa Ha MHAYCTPHjCKU JM13ajH,
yTBpehHO je fa MOCTOju BHCOK CTeleH KOHBepreHiie, OZHOCHO CIMYHOCTHU
y Hor/Iely HaUMHA pery/rcarma NaTeHTa U IIpaBa Ha WHIYCTPUjCKU SU33jH.
[IpuToMm mocToje 3HavajHe pasnuke udMmehy nmpesmera 3amrTuTte oBa fBa
MpaBa, aJIu U U3BECHe CIMYHOCTY HAPOYHUTO Kaja ce y 003up y3Me npeameT
3amTuTe Masior nareHta. OBo crora orBapa MoryhHocT fa 1o Kymynanuja
nobhe. Mnmak nmocrojarma BUCOKOT HUBOA KOHBEPreHIle, Kao U yCJI0Ba HOBOCTH U
HepyHKIMOHATHOCTH Y IIPaBy MHAYCTPHjCKOT AM33ajHa TPEHYTHO UCKJbyYyje
MoryhHoCT HacTaHKa HeraTuBHUX edeKara Kymynauyje. Minak, oBo He 3Haun
Ja ce y 6yayhHoCTH He MOr'y jaBUTH HeraTUBHU ePpeKTH KyMy/IaLuja u Ja 'y
THM CHUTYyallljaMa HOBO peryHcarme Hehe GUTH HEOIXOHO.

JIutepaTrypa u u3BOpuU

Bently, L., Sherman, B., Gangjee, D., Johnson, P. (2018). Intellectual pro-
perty law. Oxford: Oxford University Press.

Bramkosuh, B. (2011). O6uM 3aiuTuTe X1ra v MpaBa Ha UHAYCTPHjCKH
IOW3ajH ¥ wuxoBa konusuja. Y M. Muhosuh (TTpup.). XXI eex - ek ycayea u
ycayxncHoe npasa. Kparyjesan;: [IpaBau @axynrer YHuBepaurera y Kparyjesuy.
T. I1. 215-233.

Derclaye, E. (20n). Intellectual Property Overlaps: A Euopean Perspective.
Oxford: Hart.

Dinwoodie, G. (2005). Concurrence and Convergence of Rights: the Con-
cerns of the U.S. Supreme Court. Y Grosheide, F. u Adelman, M. (ITpup.). Mol-
engrafica Series Intellectual Property Law Articles on Crossing Borders between
Traditional and Actual. Antwerpen: Intersentia. 5-23.

Du Mont, ., Janis, M. (2013). The Origins of American Design Protection.
Indiana Law Journal. 88. 837-880.

Geier, A. (2015). Schutzkumulationen. Tibingen: Mohr Siebeck.

Huber, T. (2015). Gemeinschaftsmarke und Gemeinschaftsgeschmacksmu-
ster. Hamburg: Verlag Dr. Kovac.

146



H. Muocasmesuh | crp. 131-148

Kur, A. (2001). Funktionswandel von Schutzrechten: Urasche und Kon-
sequenzen der inhaltlichen Anniarung und Uberlagerung von Schutzrechtsty-
pen. Y Schicker, G. (ITpup.). Geistiges Eigentum im Dienst der Innovation. Baden
Baden: Nomos. 23-51.

Kur, A. (2008). Cummulation of IP Rights Pertaining to Product Shapes -
An ‘Illegitimate Offspring’ of IP Law. Y Ghidini G. (ITpup.). Intellectual property
and Market Power. Buenos Aires: Teudeba. 613-633.

Kur, A. (2018). Schutzkumulationen. Y Hilty, R. u Jaeger, T. (ITpup.) Eu-
ropdisches Immaterialgtiterrecht: Funktionen und Perspektiven. Berlin; Heidel-
berg: Springer. 329-382.

Munagunoswuh, 3. (2009). [Ipaso uHmenekmyante ceojuxe. Kparyjesar;:
[TpaBuu dpakynrer YHuBep3uTtera y Kparyjesuy.

Ohly, A. (2018). 'Buy me because I'm cool’: the ‘marketing approach’ and
the overlap between design, trade mark and unfair competition law. Y Kur, A.,
Levine, M., Schovsbo, J. (ITpup.) The EU Design Approach: A Global Aprisal).
Cheltenham; Northhampton: Edward Elgar Publishing. 108-142.

Quaedvlieg, A. (2004). Concurrence and Convergence in Industrial De-
sign: 3-dimensional Shapes Excluded by Trademark Law. Y Grosheide, F. u
Adelman, M. (TTpup.)., Molengrafica Series Intellectual Property Law Articles on
Crossing Borders between Traditional and Actual. Antwerpen: Intersentia. 23-71.

Senftleben, M. (2021). The Copyright/Trademark Interface. Alphen aan
den Rijn: Wolters Kluwer.

Suthersanen, U. (2000). Design law in Europe. London: Sweet & Maxwell.

Torremans, P. (2019). Holyoak & Torremans Intellectual Property Law.
Oxford: Oxford Univeristy Press.

[lokuos, C. (2023). [Ipaso undycmpujcke ceéojure. Kparyjesau: [lpaBuu
daxynrer YHusepaurera y Kparyjesuy.

3aKOH 0 MPaBHOj 3aIUTUTH UHAYCTPUjCKOT fu3ajHa, CayxcbeHu enacHuk
PC, 6p. 104/2009, 45/2015 1 44/2018 - Ap. 3aKOH

3akon o marentuma, Caymbenu enacHux PC, 6p. 99/2011, 113/2017 — 1p.
3aKOH, 95/2018, 66/2019 1 123/2021

Case C-395/16 DOCERAM GmbH v CeramTec GmbH [2018] https://curia.
europa.eu/juris/liste.jsf?num=c-395/16.

Opnyka Ynpassor cyzaa [-4 Y 2520/2010(2008).

147



3BOPHUK PAZIOBA ITPABHOT ®AKYITETA Y Huily | BPOj 103 | TognHA LXIII | 2024

Doc. Nikola Milosavljevié, LL.D.,
Assistant Professor,

Faculty of Law, University of Kragujevac,
Republic of Serbia

THE CUMULATION OF INTELLECTUAL PROPERTY
RIGHTS, WITH SPECIFIC REFERENCE TO THE
CUMULATION OF PATENT AND DESIGN RIGHTS

Summary

In this paper, the author first explores the terminology and systematics in
the field of cumulation of intellectual property rights, in an attempt to determine
the meaning of certain terms and harmonize the terminology in this field, and
then analyzes the reasons for the existence of overlapping terms and their per-
missibility. The conclusions drawn in this part are further used in the analysis of
the relationship between the patent and industrial design rights. To this effect,
the author first examines the similarities between these rights, by taking into
account all overlapping aspects. Then, the author provides a detailed analysis of
the differences between patent and industrial design rights. The general conside-
rations and the provided analyses of similarities and differences have been used
for further research on the possible overlapping between patent and industrial
design rights. Based on the conducted research, the author concludes that there
are insufficient arguments for a general prohibition of all these cumulations; thus,
overlaps in each of these areas have to be requlated separately. Yet, in terms of
the cumulation of patent and industrial design rights, the author has established
that this overlap is relatively difficult to attain. Therefore, it currently does not
pose an excessive risk for competition, but it does not exclude such a possibility
in the future.

Keywords: cummulation (overlap), concurrence, convergence, overlapping

patent and industrial design rights, similarities and differences between patent
and industrial design rights.
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