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CONSENT TO TATTOOING™

Abstract: Bearing in mind the five-thousand-year long tradition, tat-
tooing is considered to be one of the oldest art forms. Due to the gradual
development of new techniques, materials, styles and approaches aimed
at resolving even the most difficult technical problems, tattooing has be-
came a highly appreciated form of self-expression for tattoo artists and
proud owners of tattoos alike. However, there is a number of legal issues
associated with tattooing. Copyright restrictions, health and safety con-
cerns, licensing and even discrimination issues (to name just a few) have
drawn special attention of legislators and legal experts. From the legal
standpoint, the central question or a cluster of questions (to be precise)
revolves around the consent to tattooing. Numerous issues related to per-
sonal autonomy arise at the moment when autonomy is expressed through
consent, and the most important one is certainly the issue of capacity for
self-expression. In the Republic of Serbia, there is no adequate or, at least,
sufficiently precise normative framework on tattooing practices. In this
article, relying on different analytical and normative method techniques,
the author presents the dilemmas and discusses the different aspects of
capacity to express personal autonomy by consenting to being tattooed.
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1. Introduction

Tattooing, an ancient art form, holds a significant place in human cul-
ture. Tattooing does not have a single origin point (Taka¢, Pilija, 2012: 249),
but archaeological evidence indicates that this practice was widespread even
in prehistoric times. The discovery of Otzi the Iceman, a naturally mummifi-
ed body dating back 5300 years, along with tools possibly used for tattooing,
suggests that tattooing may have been practiced seven to ten millennia ago,
with some estimates even tracing its origins twelve millennia back (Takac,
Pilija, 2012: 249).

Charles Darwin noted an interesting phenomenon: the presence of per-
manent decorative body modification transcends geographical boundaries,
underscoring a shared human trait among global cultures and different nations
(Darwin, 1889: 574-577). From his records, we may easily conclude that, of all
described forms of decorative modification, tattooing was most commonly
practiced around the world. Scholars widely agree that tattooing carried pro-
found cultural, social, and religious implications in ancient times. Being so, it
may be assumed that this activity was highly regulated at the time. The legal
framework was certainly not as sophisticated as it is today, particularly given
the fact that regulations were governed by religious or tribal norms, and oral
traditions. Moreover, the regulatory focus of that era differed from modern
legal concerns.

Some researchers claim that tattooing may be the oldest profession (Ta-
kag¢, Pilija, 2012: 249). While this is debatable, it is irrefutable that tattooing is
the sixth fastest growing retail industry today, and the most commonly pur-
chased form of original art (Weimar, 2014: 721). Consequently, contemporary
legal experts grapple with an array of complex issues surrounding tattooing,
including licensing, health and safety standards, copyright matters, ownership
disputes, the validity of medical tattoos, various forms of discrimination, tattoo-
ing as an expression of free speech, and the visibility of tattoos or other bodily
modifications among public servants.

Yet, the central concern regarding tattooing revolves around the concept
of consent to be subjected to such body modifications. Notably, historical recor-
ds include instances and documented cases of involuntary body modifications
through tattooing, either punitive or to a certain extent mandatory. Nowadays,
humanistic principles have evolved to uphold individual autonomy, making
consent paramount for any form of body alteration. Today, to our knowledge,
comparative law does not record any known cases of mandatory or punitive
body modifications. Nonetheless, the concept of consent in this context remains
incompletely defined and regulated.
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It is evident that there is no definitive answer as to whether tattooing
operates on a consent-based or a consensus-based model. Given the diverse
conclusions drawn from debates on this matter, this article endeavors to com-
pare the consent-based and the consensus-based approaches, exploring optimal
solutions for the present and future regulation of tattooing within the legal
framework of the Republic of Serbia.

2. Tattooing as (in)voluntary and (il)legal activity

Nowadays, tattooing is widely recognized as a voluntary and generally
allowed activity. However, historically, it has not always been so. Tattooing carri-
ed a bad reputation throughout history and was frequently banned, mostly due
to religious, cultural, or sometimes medical reasons (Weimar, 2014: 722-725).
Surprisingly, prohibitions and restrictions on tattooing are even part of modern
history in many developed countries. For instance, in New York, tattooing was
illegal from 1961 and remained so for over 37 years (Weimar, 2014: 724). Addi-
tionally, tattooing may be prohibited or restricted for certain groups, typically
public servants. In the Republic of Serbia, for example, police officers are not
allowed to have visible tattoos.! It is worth mentioning that throughout history,
even when not strictly prohibited, a cultural stereotype persisted that tattoos
were marks of shame worn only by those who had fallen from social grace (At-
kinson, 2003: 23). Even early scientific criminological theories were based on

1 Art. 25, p. 5 of the Rulebook on the behavior and personal appearance of police officers
and other employees of the Ministry of Internal Affairs, Official Gazette of the Republic of
Serbia, 13/2018 and 83/2021.

In the Republic of Croatia, the Constitutional Court of RC (in the decision on case U-II-
2064/2010) found that the prohibition of tattoos on visible parts of the body for police
officers is unconstitutional (Decision of the Constitutional Court of the RC of 23.04.2018
in case U-1I-2064/2010, Official Gazette RH, br. 51/2018).

In the Republic of Slovenia, internal police acts were changed in 2019, and now police officers
are generally allowed (with few exceptions), to have visible tattoos (Art. 9, p. 2, Rulebook on
police uniform and allowances, Official Gazette of the Republic of Slovenia, 14/14 and 26/19).
In 2022, acting upon the request of the Professional Police Association from Novi Sad, the
Commissioner for Protection of Equality of the Republic of Serbia submitted a proposal to
the Ministry of Internal Affairs (MIA) to amend Article 2585, Article 2781, and Article 28
§2 of the Rulebook on conduct and personal appearance of police officers and other MIA
employees (Commissioner for Equality Protection, 2024). Due to MIA’s failure to respond,
the Commissioner submitted an initiative to the Constitutional Court of Republic of Serbia
to assess the constitutionality and legality of the articles which prohibit visible tattoos for
police officers and determine whether they are in accordance with the Constitution and the
Act on the Prohibition of Discrimination (Radio Free Europe, 2022); Radio Slobodna Evropa
(2022). Ustavni sud Srbije odlu¢uje o tetovazama u policiji. 15 nov. 2022 (The Constitutional
Court of Serbia to rule on tattoos in the Police), https://www.slobodnaevropa.org/a/srbija-
policija-tetovaze-regija/32130372.html
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this premise, viewing body ornamentation with disapproval and urging people
to avoid such activities to evade social stigma (Lombroso-Ferrero, 1911: 46-48).

On the other hand, tattooing was mandatory or at least a required ac-
tivity in some (sub)cultures because it served as a gateway to various social
structures. For example, numerous tribes worldwide practiced different forms
of initiation, many of which involved tattooing as part of the induction ritual
into full tribal membership (Bell, 1962: 256). In Japan, before the Edo period,
facial tattoos identified untouchable classes (Weimar, 2014: 723). In Tahitian,
Samoan, and Maori cultures, tattoos, especially facial ones, indicated speci-
fic social status, lineage, or served as protection against spiritual or physical
harm (Atkinson, 2003: 32). In ancient Greece, although considered barbaric,
certain groups, usually cults of different gods, had specific tattoo body marks
to indicate members hierarchy within the group. There are also speculations
that, during the so-called paternalistic era of medicine, tattooing was used for
therapeutic purposes, possibly to relieve joint pain (Weimar, 2014: 722). Finally,
among military personnel, tattoos were and still are commonly used as signs of
faith, camaraderie, and affiliation with specific units (Weimar, 2014: 722-274).

In addition, there is a punitive aspect of tattooing, aimed at marking
criminal slave, criminal offenders, prisoners of war, captured deserters, etc.
It is a well-known fact that in Japan, as well as in France and England, repeat
criminal offenders (recidivists) were permanently marked with tattoos, leading
to their exclusion from society in various ways. A similar practice, although
not as extensive, was established in China during the Qin dynasty (Atkinson,
2003: 38-39). Roman emperors Caligula and Theophilus were especially prone
to use tattooing as a form of degrading penance (Weimar, 2014: 722). In Africa,
tattooing the cheeks of captured members of rival tribes with signs of the captor
was a common practice used to embarrass the person within their own tribe
upon release or escape (Bell, 1962: 256). Until 1972, the British army had strict
and formal procedures for tattooing and branding of deserters or soldiers of
“bad characters” (Bell, 1962: 255). Perhaps the most well-known examples of
punitive tattooing were recorded during World War II, when forced numerical
tattoos, similar to the Greek and Roman marking of slaves and gladiators as
property (Atkinson, 2003: 38; Weimar, 2014: 722),> were an important part of
the Nazi concentration camp guards’ efforts to further degrade and dehuma-
nize prisoners.

2 Itisaless known fact that Romans maintained a class of physician who specialized in
removal of these badges of degradation from the skins of successful gladiators and slaves
who were granted their freedom (Bell, 1962: 255).
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It is exactly the actions of the Nazis which led to successfully organized
resistance against all forms of punitive body projects, tattooing included.? Na-
mely, during the Nuremberg trials of major war criminals, numerous standards
were formulated, primarily but not exclusively on the matter of medical conduct
(Radulovi¢, 2022:101). These standards were first incorporated in the Nuremberg
Code, and then summarized and included in the UN Universal Declaration of
Human Rights (UDHR, 1948).# Among other universally recognized “standards
of achievements for all people and all nations”, the UDHR resolutely stated that
no one shall be subjected to torture or cruel, inhuman or degrading treatment
or punishment (Article 5, UDHR). In addition to prohibiting torture and cruel,
inhuman and degrading treatment and punishment, the International Cove-
nant on Civil and Political Rights (ICCPR)5 also stipulates that no one shall be
subjected to any sort of medical or scientific experimentation without their
free consent (Article 7, ICCPR).

Consequently, the concept of free (informed) consent, although not en-
tirely new, gained momentum and became an international norm that is not
restricted to any single jurisdiction (Beran, 2016: 110). Moreover, its importance
extends beyond medical interventions or experiments to encompass all situati-
ons involving compromising personal integrity, both physical and psychological.

We live in a society where it is almost entirely socially accepted to enga-
ge in different body modification practices, including routine visits to hair or
nail salons, unsupervised use of supplements, and even physically traumatic
procedures like breast augmentation or rib removal (Atkinson, 2003:3). It is
not an exaggeration to say that “we are a culture of body modificationists, with
our hunger for altering the corporeal only frustrated by the limits of our ima-
gination, financial resources, products at our disposal, and scientific-medical
technologies” (Atkinson, 2003: 3). Therefore, tattooing is not just a generally
allowed body modification activity but also one observed with admiration and,
in certain cases, even recommended.® For these reasons, its voluntary nature

3 Inthe course of history, there were examples of organized actions against punitive body
projects. Some of them proved to be highly successful, such as development of unique
tattoo decorations to cover prison markings among Yakuzas, or proud display of numerical
tattoos in public by concentration camp prisoners in the post-war era.

4 UN Universal Declaration of Human Rights (UDHR, 1948), United Nations General
Assembly resolution 217 A of 10 December 1948, Paris; https://www.un.org/en/about-us/
universal-declaration-of-human-rights (accessed 20.02.2024).

5 The International Covenant on Civil and Political Rights (1976). [Electronic version]
accessed on 20.02.2024
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-
civil-and-political-rights

6 Forexample, the final step of breast reconstruction process (after full or partial mastectomy)
is the nipple and areola reconstruction. Among different reconstructive techniques, the
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is indisputable in the modern legal environment. It means that a person may
be tattooed only if the person who is subject to such treatment is willing to
dispense with his/her own bodily integrity and has adequate capacity to do so
This is the ethical and legal minimum, signifying that tattooing is permitted
only if the person consents to this type of body modification. Otherwise, the
tattoo artist may be subject to civil and even criminal labiality.

3. The legal basis for voluntary nature of tattooing

Setting aside the historical background, the voluntary nature of tattoo-
ing aligns with several complementary ideas well-established in legal theory
and normative framework. First, it resonates in the constitutional principles
proclaimed in the section on individual rights and freedoms?, and then in the
principle of autonomy of the will which is the cornerstone of civil law.

According to the autonomy of will principle, the holder of legally pro-
tected assets is inter alia entitled to freely dispose of his/her goods in advance
by waiving the right to legal protection if the goods are compromised, or the
right to seek compensation in case their rights are violated. Under Article 163
of the CO Act (consent of the injured party), one may generally allow another
to undertake an action and thus willfully expose his/her assets to harmful acts
of others but, in such a case he/she cannot demand compensation for damage
caused by such action (Article 163 §1 CO Act). However, while the autonomy of
will principle is fundamental, it must be balanced against legal certainty and
the interests of others. It must be subordinated to what seems to be higher
values recognized by the legislator.® Despite this, tattooing remains largely
unregulated. Truly, there are no compelling legal, sociological, cultural, or et-
hical justifications for additional restrictions on individuals freedom to choose
tattoos, their placement, and whether to alter or remove them.

Consent, especially informed consent, is the next principle in which the
idea of voluntary nature of tattooing is rooted. At first sight, informed consent
is just one of many forms of demonstrating the personal autonomy. However,
from the perspective of tort law, it serves as the primary medium through which

one which is probably the most commonly recommended by specialists is nipple and areola
tattooing, which is performed by an esthetic surgeon or (quite frequently) by a tattoo artist.
For more on this type of tattooing, see: Bogoslovié, Tasi¢, Mitrovi¢, 2015: 124-126.

7 Forexample, Article 23 (Dignity and free development of individuals), Article 25(Inviolability
of physical and mental Integrity), Article 46 (Freedom of thought and expression), and
Article 48 (Promotion of respect for diversity) of the Constitution of the Republic of Serbia,
Official Gazette RS, 98/2006 and 115/2021. https://www.paragraf.rs/propisi/constitution-of-
the-republic-of-serbia.html;

8 Article 163 §2 of the Civil obligations Act states:“The statement of the injured party in
which he/she agreed to be harmed by an act which is prohibited by law is null and void”.
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individuals exercise personal autonomy. Actually, the idea of consent is much
more than a legal norm; it is a fundamental value.

In order to decide on the merits of a request for compensation for damage,
the competent authority should determine whether the prerequisites for civil
liability are met and, after that, to test whether there are circumstances that
lead to its reduction or exclusion (Vragovi¢, 2019: 872). This often means that
it is necessary to determine whether and to what extent the “injured” party
contributed to the occurrence of damage by acting or failing to act, but also
whether the actions of person who caused damage were unlawful in the first
place. In that context, if an individual with relevant capacity consents to po-
ssibly harmful act and possesses relevant information regarding the harmful
nature and consequences of the action, their claim for damages is typically
dismissed. This view has deep philosophical roots in another principle: the
prohibition of abuse of rights.

In particular, if a party who has suffered damage, despite previously
granting consent, sues the person who caused the damage or the legally acco-
untable party and seeks compensation, then such a plaintiff is acting contra
factum proprium. In fact, the plaintiff is thus exercising the right to sue and
seek compensation, but such action contradicts the party’s prior consent and
indirectly indicates lack of intention to ask for compensation. Such action
further implies that the right to sue was abused in that specific situation, which
ultimately constitutes a violation of the law considering that the legal system
strictly prohibits the abuse of rights (Article 13 CO Act).

Although it may not be entirely accurate, one may even argue that the
plaintiff has caused damage to the defendant by acting inconsistently (Vukovic,
1956: 284)? because the defendant acted on the basis of the plaintiff’s approval
or even specific request to perform the harmful action; this is something that
definitely needs to be taken into consideration.

Nevertheless, the consequence is not the plaintiff’s loss of the right to
sue. The person can still file a lawsuit and may even succeed in his/her claim.
The defendant is entitled to defend himself/herself on substantive law grounds
by asserting the abuse of rights. In essence, the court will reject the claim for

9 Ofcourse, thisisjusta theoretical construction. Practically speaking, we cannot defend
the position that the plaintiff caused damage to the defendant, and we definitely cannot
say that the plaintiff is in any way at fault for that damage, first because no one can be held
liable for neglecting or exposing his own goods to harmful acts and, most importantly,
because the possibility of consenting to damage was not regulated in the positive law in
the section on joint liability of several persons for the same damage.
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compensation as ungrounded, but only if the defendant chooses to contest the
plaintiff’s claim and provides evidence of the previously given consent.

4. Consensus-based or Consent-based Tattooing

Former research has indicated that the principle of personal autonomy
in terms of tattooing has significant legal weight, bordering to absolute. Yet,
there is a persistent dilemma concerning how this autonomy of will shall be
articulated, i.e. how individuals should formally declare their intention to get
tattooed. Another important question is the legal nature of that statement. Two
potential interpretations arise in response to this question: a person’s state-
ment can either be construed strictly as a unilateral act or as part of a bilateral
agreement. Depending on the perspective adopted, divergent conclusions may
be reached.

From the perspective of tort law, the legal nature of the statement expre-
ssing one’s desire to be tattooed can be explained through the concept of consent
of the injured party. In fact, the same legal framework that has been delineated
earlier in this paper applies not only to medical procedures and participation in
sporting events, which are well-defined instances of this legal doctrine (Radisi¢,
2004: 224-226), but also to activities such as tattooing and piercing. Specifically,
when a person consents to being tattooed or explicitly requests one (which is
a more common case), despite the potential pain, scarring, skin peeling and
other adverse effects, none of these consequences are deemed unlawful nor
considered as damage. Although piercing and tattooing are seen as a form of
invasive “attack” on physical integrity, they are not unlawful. According to the
maxim ‘volenti non fit iniurid’, previously given consent renders these outcomes
potentially permissible from a legal standpoint. Indeed, they unequivocally
gain legality if the tattoo artist or another responsible party chooses to invoke
the defense of prior consent.

However, when viewed through the lens of contract law, tattooing can
never ensue solely on the basis of a unilateral statement. While not entirely
inaccurate, the concept of “unilateral statement” fails to align with the true
legal and practical essence of tattooing. Specifically, the act of body modifi-
cation through tattooing always emerges from a collaborative decision of two
parties of equal standing: the individual who chooses to be tattooed and the
tattoo artist, or in some cases, the tattoo studio. Both parties engage in the

10 Ifthe defendant contests the plaintiff’s claim, the answer to complaint must also include
the facts that corroborate the defendant’s allegations and the evidence used to establish
those facts. Technically speaking, the defendant can raise objections at any point before
the completion of presenting the answer to complaint (Article 289 § 2 in conjunction with
Article 312 § 5 of the Civil Procedure Act, Official Gazette RS, 72/2011, 49/2013-Decision
CCS, 74/2013-Decision CCS, 55/2014, 87/2018, 18/2020 and 10/2023).
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creation and execution of a distinct legal relationship, featuring by a unique
set of contractual rights and obligations. To elaborate further, this contractual
relationship can aptly be described as a service contract.

In effect, the tattoo artist undertakes the obligation to execute a specific
primarily physical task (facere) involving the placement of tattoo ink into the
dermis in a precise manner to create the tattoo (Article 600 of the Civil Procedu-
re Act). However, more often than not, this responsibility extends beyond mere
physical labor to encompass intellectual work, such as designing the tattoo and
resolving a series of intricate challenges related to composition, coloring, style,
potential cover-ups, enhancements or refreshments. Conversely, the purchaser
of the service assumes the primary(though not exclusive) obligation of provi-
ding adequate monetary compensation in return (Article 600 of the CP Act).
Thus, while it is crucial for the individual to express consent to get tattooed, it
is equally necessary that the tattoo artist expresses the intention to create the
tattoo. In that regard, there must be a concurrence of wills from both parties.

In essence, tattoo artists also have a significant impact in the dynamics,
and their personal autonomy is of great relevance. Admittedly, this autonomy
may not be as absolute as that of their clients, but tattoo artists retain the aut-
hority to decline tattooing for a variety of reasons. The rationale typically aligns
with professional considerations, for instance: if the client has skin issues, aller-
gies, or pre-existing medical conditions; if the client consumed alcohol prior to
the session which could lead to excessive bleeding; if the proposed tattoo design
is too complex for its intended size, risking loss of detail during the healing
process; if certain pigment colors may not be distinct due to the individual’s
skin tone; or simply if the artist disagrees with the final design, placement, or
composition, believing that it falls short of the artistic standards, which could
potentially tarnish their reputation. In rare instances, ethical concerns may
come into play, for example: if the motif is deemed degrading or offensive; if
the artist declines to tattoo certain body parts, or if the artist believes, based
on the professional judgment, that the individual may later regret the tattoo.
Additionally, personal factors may influence the artist’s decision, such as per-
ceiving the individual as uncooperative, prior negative experiences with the
client, repeated attempts by the client to renegotiate the price, or simply the
artist’s own scheduling constraints. Whatever the underlying rationale may be,
mere consent or a specific request from the client is insufficient to establish a
legal relationship. It is imperative that the artist also signify consent, although
not necessarily in a strict legal sense, but figuratively speaking.

Hence, the relationship between the tattooist and the client can be
explained as either consent-based or consensus-based. Indeed, we argue that
considering its dual legal nature is the most apt approach, not solely for theo-
retical reasons. This approach has significant importance in practice. Depen-
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ding on how we conceptualize the legal essence of this relationship, different
conclusions can emerge regarding the parameters under which the will can be
articulated, particularly concerning the age of the individual seeking a tattoo.

If we perceive the relationship between the tattooist and the client as
a contractual relationship, it is evident that the individual seeking the tattoo
must have adequate contractual capacity (either full or, at least, not restricted).
In the Republic of Serbia, full contractual capacity and the requisite ability to
engage in contractual relationships are typically obtained once person reaches
the age of 18 or, in certain circumstances, the age of 16.”. Having this in mind,
one might reason that only individuals within these age groups are entitled to
express their desire to receive a tattoo. Yet, concerning tattooing, a significant
discrepancy emerges between this line of reasoning and the broader framework
of the Serbian legal system. This inconsistency stems from what we perceive
as an unnecessary strictness in contractual prerequisites and a multitude of
inconsistencies with other legal provisions and trends.

For instance, under the current legislation in the Republic of Serbia,
individuals are granted the autonomy to consent to medical treatment autono-
mously at the age of 15, without the need to seek prior or subsequent consent
of parents or legal representatives. Furthermore, parents and representatives
are legally barred from accessing medical records once the individual reaches
the age of 15.3 This autonomy extends beyond routine medical procedures,
encompassing even more intricate body modifications, such as gender reassi-
gnment surgery, which carries considerably higher health risks and long-term
consequences.

Moreover, beyond the scope of consent of the injured party, the legislator
acknowledges the capacity of minors to exercise autonomy in various contexts,
each carrying significant legal implications. For instance, individuals above
the age of 15, with a few reasonable exceptions, are permitted to exercise their
testamentary rights,# inspect birth registers, and access documentation per-
taining to their origin, > make decisions regarding custodial arrangements,'*
choose their educational institution,” and even change their name.”® Notably,

11 Article 11 of the Family Act, Official Gazette RS, 18/05, 72/11 and 6/15.
12 Article 19 § 4 of the Patients’ Rights Act, Official Gazette RS, 45/13 and 25/19.
13 Article 20 in conjunction with Article 24 § 1 of the Patients’ Rights Act.

14 Article 79 of the Succession Act, Official Gazette RS, 46/95, 101/03 - Decision CCRS
and 6/15.

15 Article 59 § 3 of the Family Act.

16 Article 60 § 4 and Article 61§ 4 of the Family Act.
17 Article 63 § 2 of the Family Act.

18 Article 346 § 1 of the Family Act.
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individuals within this age group are also empowered to enter into employment
contracts.® While parental or representative consent is typically required for
such actions,*® once they assume employment, the legislature presumes their
full contractual capacity in all matters related to the disposal of earnings or
property acquired through employment.>

Furthermore, minors who have attained the age of 17, for example, are
permitted to acknowledge paternity,* contingent upon the mother’s agreement
if she is older than 16.3 Additionally, if the minor has reached the age of 16,
his consent to the acknowledgment of paternity is required.>* Moreover, under
specific circumstances, a court may grant full contractual capacity to a minor
who has reached the age of 16, particularly in cases of marriage or parenthood,
provided there are justifiable reasons.*

In addition, minors who have reached the age of 10 are granted the auto-
nomy to freely and directly express their opinions in any judicial and admini-
strative proceedings concerning their rights.>* Moreover, they are encouraged to
independently address the court or any administrative body to seek assistance
in exercising their right to free expression of opinion.?” Notably, these minors
are also required to consent to their adoption for the process to be completed.>®
They are also entitled to nominate a guardian® or propose that the court appoint
a temporary representative in cases where conflicting interests arise between
them and their legal representatives.>* Additionally, minors who have reached
the age of 10 retain their voice in any subsequent attempts by their parents or
representatives to change their name.>

All these examples, and many unmentioned ones, underscore the
legislator’s progressive stance in regulating this matter. The legislator has
demonstrated an admirable ability to carefully balance the significance of

19 Article 24 of the Labor Act, Official Gazette RS, 24/05, 61/05, 54/09, 32/13, 75/14, 13/17
- Decision CCRS, 113/17 and 95/18 - authentic interpretation.

20 Article 25 of the Labor Act.

21 Article 64 § 3 of the Family Act.

22 Article 46 of the Family Act.

23 Article 48 § 1 of the Family Act.

24 Article 49 § 1 of the Family Act.

25 Article 11 § 2 and § 3 in conjunction with Article 23 § 2 of the Family Act.
26 Article 65 § 4 of the Family Act.

27 Article 64 § 5 of the Family Act.

28 Article 98 of the Family Act.

29 Article 127 of the Family Act.

30 Article 265 § 2 and § 3 of the Family Act.
31 Article 346 § 2 of the Family Act.
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individual legal matters and the need to recognize that each new generation
has greater access to information, education and opportunities for research.
Thus, it is reasonable to assume that new generations are generally more au-
tonomous than previous ones. Despite the relative nature of this assumption,
the legislator’s endeavors to empower minors with increased autonomy in
matters concerning their rights and interests are entirely justified. As shown
by the provided examples, this holds true even in the realm of rather intricate
legal affairs.

In light of this, it may appear contradictory to acknowledge that minors,
particularly those aged 15 and above, are afforded various avenues to exercise
their autonomy independently, but they are yet permitted to autonomously
consent to being tattooed. While valid concerns exist and must be appropria-
tely addressed, we firmly believe that minors aged 14 and above, or 16 at least,
should be granted the agency to decide for themselves whether to undergo
tattooing. It is challenging to justify a stance that a minor aged 15 is deemed
fully capable of independently consenting to medical procedures (even the most
invasive ones) with minimal parental or legal representative involvement, while
he/she is precluded from exercising personal autonomy on the subject matter
of tattooing, piercing, or similar forms of body modification.

If the rationale and the overarching logic of the current legal framework
are insufficient to entertain the possibility of permitting minors aged 15 and
older to autonomously consent to tattooing, it is paramount to underscore
two key points within this discourse. First, contemporary advancements in
health standards, widespread education, the heightened specialization within
the tattoo industry, and the utilization of modern tools and biocompatible ink
components have made tattooing a rather safe activity. Second, the perception
of tattoos as permanent marks on the body is no longer appropriate, given the
advent of remarkably effective and relatively inexpensive techniques for their
removal or concealment, albeit occasionally uncomfortable.

5. Conclusion: de lege lata ac ferenda

Tattooing as an activity does not only intrigue professionals but also a
broader lay audience. It encompasses cultural, sociological, economic, histo-
rical, religious, ethical, medical, and legal dimensions. Hence, a successful
exploration of the legal dimension of this phenomenon is impossible without
understanding its various other aspects. In other words, multidisciplinarity
is imperative for any research on this topic. Notably, the issue of (informed)
consent, as the central legal issue related to tattooing, is no exception in that
sense. This issue can be addressed from several different perspectives. The
author intends to cover all these segments through a series of papers arising
from this research. Therefore, the forthcoming papers will address both the
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qualitative and quantitative aspects of the information required for valid con-
sent to tattooing. However, before that, we believe it is necessary to resolve
a series of misunderstandings concerning consent, primarily the capacity to
make such statements of will.

After a thorough analysis of the dual legal nature of client consent - con-
tractual and unilateral, in the absence of specific legal regulations, the author
has taken the position that the common understanding that only adults can
validly consent to body modifications, including tattooing, is incorrect. The
author sincerely believes that consent should also be considered valid when
given by individuals who have reached the age of 16, and perhaps even the age of
15. This stance is confirmed through a legal analysis of relevant legal provisions
governing the issues of capacity to manifest one’s will, and those addressing,
loosely speaking, identity matters. Furthermore, and here the idea of multi-
disciplinarity comes into play, this stance seems correct based on insights into
cultural, historical, ethical, and partially medical projections and attitudes.

Thus, the author firstly advocates for the enactment of new regulations in
this field and the standardization of norms scattered within the Serbian legal
framework. Secondly, the author advocates for enacting strict regulations, es-
pecially concerning the licensing of artists, education and information of client,
health and hygiene protocols in studios, inspectorial supervision, copyright
protection, and prevention of “grey” economy. The author also believes that
regulations on the appropriate age for giving valid consent should be established
in a way that respects the personal autonomy of individuals who are legally
considered to be incapable of entering contractual relations, primarily those
older than fifteen, or at least sixteen years old. To be precise, persons of limited
contractual capacity may conclude only those contracts that are permitted by
law without the previous approval of their legal representatives.>* Therefore,
the author believes that lex specialis norms should be constructed in such a way
that the conclusion of tattooing contracts is expressly permitted and pertains
to the categories of previously mentioned persons.

Nevertheless, there is a need to emphasize that, despite the author’s sin-
cerest intention to base the proposal on an objective analysis of the spirit and
goals of the legal system of the Republic of Serbia, the analysis and viewpoints
presented in the paper may be colored by the author’s subjectivity. The author
is not only distinctly liberal-oriented but also an avid enthusiast of tattooing,
both as an art form and as a form of self-expression. The author is also an
amateur tattoo artist. Thus, the presented conclusions are perhaps set too
freely. Consequently, once the paper is subjected to the constructive criticism
of professional readership, the author looks forward to revisiting the analysis
of this issue and potentially revising the presented viewpoints.

32 Article 56 § 2 of the Civil Obligations Act.
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Ap Cphan Padynosuh,

Banpednu npogecop,

IlpasHu ¢pakynmem Ynusepaumema y Ilpuwmunu - Kocoscka Mumposuya,
Peny6auka Cpbuja

INPUCTAHAK HA TETOBHPABE

Pesume

Ca mpaduyujom dyzom euwe 0od nem xumbada 2o0uHa, memosuparse
ce cmampa jedHom 00 HAjcmMapujux ymemuu4dkux ¢popmu, a y3 nocmeneHo
passujarbe HOBUX MeXHUKA, Mamepujand, CmuJjioéda u Npucmyna 3a pewasarse
U HajcaoxceHUujux mexHuYKux 3adamaka, memosuparse je npepaco y u3y3emHo
yereH HaHUH Camoudpaxcasarba, Kako ca mamy-ymemHuuke, mako u 3a NOHOCHe
snacHuke Hosux memosaxca. HapasHo, 3a cam npoyec memosupara 6e3aHo
je HebpojeHO MHO20 npasHux dunema. [Ipobaemu eezaHu 3a aymopcka npasa,
30passve u 6eabedHocm, AUYEHYUPArbe U pecucmposatse, Na U NOMeHYUjanHy
JuCKpUMUHAYUJY, CAMO Cy HeKU 00 OHUX KOju OKYNnupajy naxjycky NpasHu4ke
jasnocmu. Ca cmaHnosuwma npasa, unaxk, YeHmMpaaHo numarbe, mo jecm
KJaacmep numarbda, 00HOCU Ce HA NPUCMAHAK Ha memosuparse. Bpojna
numarba 8e3aHa 3a aymoHOMUujy AUYHOCMU, HauMe, OMeapdajy ce y MOMeHmy
u3paxcasara aymoHoMuje Kpo3 NpuCmMaHak Ha Memosuparse, ad NUMara Koja
ce muyuy cnocobHocmu 3a camoonpedesbetbe Kpo3 NPUCMAHAK HAPOYUMO Cy
3nauajna. Kaxo y Peny6auyu Cpbuju He nocmoju adekeamma unu 6apem 0o606HO
KOHKpemHa pe2y1amued y 060j 061acmu, y 060M 41aHKY, C OCIOHYeM HA MeXHUKe
AHAIUMU4K02 U NPeOHOCMU HOPMAMUBHO2 Memoaa, ykasyjemo Ha dusieme y 8e3u
cnocobHOoCMU U3paxcasara aymoHomuje Kpo3 NpUCMaHak Ha memosuparse u
nomeHyujaiHe 002080pe HA HUX.

Kmyune peuu: memosuparse, npucmanak, y208op, noca08Ha cnocobHocm,
aymoHoMUja NUHHOCMU.
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