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Ancmpaxkm: 3asewmatse je popmanam npasHu nocao. Ceako kpuwerse
nponucaHux ycnoea ¢opme 3a KOHKpemaH o6auk 3asewmarea 600u
He2080j NpasHoj HesabaHocmu. Ycaed moea, 360e Hekoe, 4aK U Mare2
¢opmantoe Hedocmamka NPUAUKOM CACMABbLAMA 3d6eWMAtsd,
nocsnedwa 8osba 3asewmaoya Hehe 6umu ucnowmosawa. Y cagpemeHoj
aH210CaKCOHCKOj NpasHoj meopuju jagune cy ce udeje da 3aKOHCKA
pezyaamusa u mymaierbe nponuca o popmu 3agewmarea mpeba da 6ydy
paexcubunHuju, u da npumam mpeba damu Hamepu 3a ca4urbaA8arLe
3asewmarba — ako je ymepheHo weHo nocmojatse, 3agewmarse mpeba
mpemupamu nyHosaxcHum. Y pady he 6umu ananusupame gnadajyhe
dokmpune, npe ceeza harmless error u dispensing power, koje cy
usspwiune CHaXCaH ymuyaj Ha 3akoHodascmeo u jydukamypy 3emana
Koje npunadajy aHea0cakcoHCKom npasHom kpyey. HMcmodo6Ho, u Ha
€8pPONCKO-KOHMUHEeHMAAHOM NPA8HOM NOOpyHjy cee je suwe cmagosa
ycmepeHux ka yoaaxcasary pueudHocmu ¢popme 3agewmarsa. Y mom
cmucay, nompebHo je pazmompumu da au mpeba damu mozyhHocm u
Hawum cydosuma da, wupe caenedasajyhu npasuna o popmu, y cayuajy
¢gopmantux Hedocmamaka marbe2 3Haqaja udy in favorem testamenti,

"Baupeauu npodecop, [IpaBuu pakyarer YHuBepaurtera y Humry, umejr: novak@prafak.
ni.ac.rs, ORCID ID: 0000-0002-9380-1012

" Pag je HacTao Kao pe3ynrar GUHAHCHPama Of cTpaHe MUHKCTApCTBA HAyKe, TEXHOIOIIKOT
pasBoja ¥ MHOBALIHja, TI0 YTOBOPY €BUAEHIIUOHU GPOj 451-03-137/2025-03/ 200120 OF 4. 2.
2025. TOAVHE

57



3BOPHUK PAJIOBA [TPABHOT ®AKYITETA Y Huiry | BPoJ 106 | ToguHA LXIV | 2025

Kkaxo 6u ce nocaedka 80/6a 3ageWMAOYa UCNOWIMOBAA U Peaau3osdand,
a noce6HO U y KOHMeKCMy pa38oja UHPHOPMAYUOHUX MexXHO02Uja U
wupokoe cnekmpa moeyhHocmu rwuxogoe kopuwhera 3a uckazusarse
nocnedre goswe.

Kmyune peuu: 3asewmarse, opma, mecmamenHmapHa Hamepd,
nocaedra 60s6a, pywablugoCm.

1. YBOJ,

JenHa ox 0CHOBHMX KapaKTePUCTHKA 3aBEIITama, jOII 0, PUMCKOT ITpaBa
HaoBaMo, jecTe za je ¢opMasiaH MPaBHU M0CA0." Y CUCTEMY MOJTUMOPPHOT
3aBelTama (MIypanrsam 3aBeliTajHux GOpMHU), KOjU OAIMKYyje BehuHy
CaBpeMeHHUX MpaBa, 3aBellTajiall ce MOXKe ONpeJe/UTH 3a jelaH Of, BUILe
06/1MKa Y KOjrMa MOXKe [Ja KUCKa)ke CBOjY MOCIeIbY BObY, IPH YeMy GOpMaTHU
3aXTeBU MOPAjy Aa OyAy UCIOIITOBAHU KAaKO OU ce OCUTypasio ca0060mHO
MaHudecToBame BOJ/be, eHa MOy3LaHOCT, Te OYyBasia MpaBHA CUTYPHOCT
(Kpctuh, Buguh, 2021: 81).

Bbyzyhu za popma npezpcraBmba GUTaH yC/IOB TyHOBA)XHOCTH 3aBEIITAHA
(popma ad solemnitatem), CyJOBU Cy PUTUAHU Y IPUMEHHU OBUX MPABHUIIA,
Te HUKAKBO OJCTYyTare O MPOmrucaHux GOpPMaTHOCTU HHUje SOMyLITeHO
(AnTuh, BaauHosau, 1996: 307). FbeHo Kplieme BOAM MPaBHO] HEBAa/baHOCTH
3aBelITama, PYUI/BUBOCTH UM HULITABOCTH, Y 3aBUCHOCTH OJ] TOTA KOTHUKHU
3Ha4aj popmu MpHaje HeKYU MpaBHU nopejak.> CleiCTBEHO TOMeE, TOC/Ie A ba
BOJba OCTABHOLIA KOja nMa popMasiHe HejocTaTke Hehe GUTH McnoOIITOBaHA U
peanusoBaHa, Beh he 3aoctaBurTriHa 6uTu pacnopeleHa mpema mpaBuIMMa
3aKOHCKOT HacsehuBama.

[Mocnenmwux geueHuja, meljyTuM, HajIipe y aHITOCAKCOHCKO]j MPABHO]
TEOpHjH, alil U JIETUCJIATUBU U jyAUKATYPH, a JOLHHje U Y eBPOTCKO-

1 Y 6pOjHHUM caBpeMeHHUM IPaBUMa aHIJIOCAKCOHCKOT U €BPOINCKO-KOHTHHEHTATHOT
IIPaBHOT Kpyra 3aBelLITame Cce TPeTHpa Kao cTporo ¢popMajaH MpaBHU 110CAO, jep ce
mporycTy y GopMu cCaHKLMOHHIIY HUIITaBourhy 3aBemTama. Kako cy y Peny6auiu Cpouju
HejocTauu y GOPMHU pasJior PYLI/bUBOCTH 3aBelliTamka, TO y HAllleM IIPaBy 3aBeLITaibe
Tpeba cMarpatu GpOpMasTHUM, a He CTPOro GpOopMaHUM PABHUM ITOCJIOM.

2 Y Benukoj BehWHM JaHAIIBUX APXKaBa, MHUCAHU OOIULIM 3aBeLITakha (€3 CBojepyvaHor
MOTMHCa 3aBemTaona (OCUM y C/yvajeBUMa Ka/a je JOMYLUITeHO CTaB/bakhe PyKO3HAKA),
uehe npousBoguTu sejcrBo (Horton, 2017: 551), anu Kof nojeAMHUX 06/TMKA 3aBEIITaba,
monyT aznorpadCKor, ¥ MambH HeZ,0CTaTaK KOjHU Ce Orie/ia y TOMe /la aKO 3aBellTajial Huje
MPU3HAO CBOje 3aBellTae IMpeJ JBa UCTOBPEMEHO NMPUCYTHA CBEJ0KA, U/ Ce OHU HUCY
WCTOBPEMEHO TOTIHCA/IM Ha 3aBelITawy, YnHuhe 3aBemrame HeBasbauuM (Kpcruh,
Bupwuh, 2021: 90).
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KOHTHHEHTAJ/THOj IPaBHOj MUCJIY, TIOCTaBJba Ce ITUTake YeMy JaTH IPUOPUTET
- ¢opmu nnm TecramenTapHoj Hamepu? [la mu Behy Texxuny Tpe6a na uma
cTporu ¢popmasivzaM MM CyBepeHOCT BOJbe 3aBeurraona? Jla nau yciepn
dopMaTHUX HeJOCTaTaKa, YaK ¥ OHUX Mame 3Ha4ajHUX, Tpeba MOHUIITUTH
3aBelllTame MM ITaK HaCTOjaTH fia ce MOoC/Ie/Iiha BO/ba UCIIOIITYje U peannsyje?

[Ipempa Benvka BehrHa caBpeMeHUX IPaBHUX CUCTEMA U JaJbe CTPOTO
CaHKIMOoHUIIe GOPMaTHe HeIOCTATKE 3aBElITAba, 10jeJiHa 3aKOHOAABCTBA
Beh n3BecHO BpeMe Tparajy 3a npesasHuUM pelrewuMa. Y pagy hemo Hajope
yKasaTy Ha 3HayajHe JOKTPHHApHEe CTaBOBe U3 aHIJIOCAKCOHCKOT IIPaBHOT
OKpYy>XeHa, KOjU Cy CHaroM CBOje apryMeHTalidje U3BPUIUIN YTHUILQj] HA
3aKOHOZAaBCTBO MOjeIUHUX Jp)KaBa Yy MOIJely OACTyIMama Of, CTPOTor
IpHUp)XXaBama Npasuaa o ¢opmu 3aBeliTarba. OBU 3aKOHOJABHU 3aXBaTH
M3a3BanMu Cy TypOy/leHLMje U KoJeG/BUBOCT, M HAMIIIM Ha Pasin4yrTa
TyMadema y jyAUKaTypH, Koja he 6utu npeamMer noce6He naxxmwe. O HaBeJeHUM
MMUTakbHMa CBe BHIIe ce JUCKYTYje U y eBPOIICKOj TPaBHOj HAayLIH, U YKa3yje
Ja je M Y KOHTUHEHTAa/THUM npaBuMa Moryhe nsHahu mexanusme ga ce
HCIIOLITYje MOC/Ie/ba BO/ba 3aBEIITA0NA YIIPKOC GOPMATHOj MAH/BUBOCTH
3aBemTawa. OBUM pazsoM nokymahemo ga gaMo JOIPHUHOC M3HATAXEmY
MpaBHUX MeXaHM3aMa KojuMa Ou ce npyxuia MmoryhHoct cyzoBrMa za, nog,
ogpeheHnM ycoBuMa, 3aHeMape nojeirrHe GpOopMaHe HeIOCTaTKe 3aBelITama,
136erHy mberoBo NOHUILITEHE U HA Taj HAYMH HUCIIOUITYjy HAMEPY OCTaBHOLIA
3a cauMmbaBame 3aBelliTamba.

2. 3Hauaj u pyHKOUje PpopMe 3aBelmITarkHA

Y nomahoj mpaBHOj JOKTPHUHHM HCTAKHYTO je Aa MOCTOje [Ba pasjora
crporocTu GpopMe 3aBelITatha: OHa, C jeflHe cTpaHe, omoryhyje ma 1o uspaxaja
nohernpasa, ICTUHUTA, ,X/1aJHA" BOJ/ba 3aBEILUTAOLQ, a C ApyTe cTpaHe 06e36ehyje
MOLITOBab€ MOCJIeithe BOJbe U CIIpevyaBa MOTyhHOCT ieHe 3/10ynoTpebe. 3aTo
ce ¥ MHCHUCTHUPA Ja Bojba Oyne duKcHpaHa y nmucaHoj GopmH, a y yCMeHOj
ce MOXKe MCKa3aTH CaMO M3y3eTHO — aKO ycCJjeJ U3BaHPeJHUX OKOJTHOCTH
3aBelITaal, HUje Y MPUINLM Ja CAaYMHU NMHUCAaHO 3aBewTame (Mapkosuh,
1972:101). Popma JonprUHOCH 036GH/BHOCTH U 3PEJIOCTH OZJTYKe 3aBEIITA0La O
pacrozie /v 3a0CTaBIITHHE, MUHUMH3HPA YTULQj HA HberOBYy BOJbY, CIIpeYaBa
dancupukoBarme 3aBelITaba U IoKasyje ga oo noctoju (Bophesuh, 1903:14-15;
[Mepuh, 1923: 32). ¥3 10, oMoryhyje cio/pauiwy MaHudpecTaryjy 3aBenITaoueBe
BoJbe 1 00e30ehyje weny ayrentrunoct (byphuh Munowesuh, 2021, 437). OBo
je HApOYHTO Ba)KHO jep Cce 3aBeLITale y jeAHOM OMTHOM JeTaby pasuKyje
o[l IPYTUX IIPaBHUX II0C/IOBA: OHO IPOM3BOAY /1€jCTBO TeK KaJa 3aBellTaall
nmpeMuHe. 3aToO ce ¥ cMaTpa Aa ¢popmasiHa npasuia Tpeba ga 6yay cTpoxa y
KOMITapallju ca APYTHUM, IIpe cBera inter vivos, TpaBHUM II0CJI0BHUMA.
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Yysenu npod. Langbein ca Yuusepsurera Jejn (Yale) ucrude na popma
3aBelliTarba UMa YeTUPH QYHKIHje: 3aLITUTHY, JOKasHy, KaHanuuryhy u
ynosopasajyhy (Langbein, 1975: 492-497).

dopma 3aBelITakba UMa BUIIECTPYKY 3AIUTHUTHY Y/IOTy. 3alITUTHA
dyHknuja mpumapHo 06e36ehyje ma Hamepa 3aBemrtaona 6yze u3pakeHa
c10604HO, 63 UKAKBOT yTHIIAja Ca CTPAaHe, TMLIEHA MaHA Y U3jaB/beHOj BObH.
Crpora ¢dopmajiHa mpaBuiIa, CTOTA, MPEJCTaB/bajy HHCTPYMEHT 3aIUTHTE
3aBeIITA0NA OJ Pa3/IMYUTHUX 3/10ynoTpeba, o6e36ehuBama ayTeHTUYHOCTH
3aBellTama, cripevyaBama ¢pancudrKoBamba 3aBellTama, Kao U Y TOMe a ce
yKaXKe J1a je yYHIbeHO pacrosiaramwe animus testandi, a He fa MpeiCTaB/ba
CaMo M /[iejy MJIM HaTOBEIITaj 3aBEIITA0NA A [JIAHKUPA Ja CAYNHU 3aBelITambe
ogpehene cagpxxune (Byphesuh, 2015: 128).

Jlokasna ¢yukiuja dopme manudecrtyje ce y tome mto ¢popma
o6e36elyje yrBphuBame nocrojama 3aBellTama, NpeACcTaB/ba M0y3/4aH JOKa3
Ca/Ip)KMHE 1 ay TEHTUYHOCTH TI0C/Ie/[Ib€ BO/bE — 1 JOKYMEHT 3aHCTa IIOTHYE OFf
3aBeluTaona. HavMe, HepeTKo ce y MPaBHOM )XMBOTY J€IlaBa /1a 3aBellTaaly
CAaYMHM 3aBellTame rogruHama mnpe cMpTu. [la 61 ce JOKasamo Mocrojame u
Ca/Ip)Kaj mocIe e BO/be, CaBpeMeHa 3aKOHOAABCTBA 3aXTEBAjy Jja NCKa3aHa
BOJ/ba OyZe ,cavyBaHa“ y MUCAHOM JOKYMEHTY, TPUBATHOM MH jaBHOM.> OBa
MpaBHJIa C/Iy)Ke /Ia Ce MOTBPAY UAEHTUTET 3aBEIITAOLA, KA0 U YUHeHUIIa
Jla je 3aMCTa XTeO a CAYMHH 3aBellTame, a He HEeKU JPYTr'd NMPaBHU M0CA0
(Zatucki, 2020: 817).

Kananumyha ¢pyukumja nogpasymesa sa mpasuia o GopMH ycMepaBajy
3aBelITA0LA /1a CBOjy MOC/Ie/IbY BOJ/bY M3Pa3y Ha HAYMH KOjH je IPerno3HaT/buB,
MpaBHO yOOJIWYEH W CTAaHJAPAM30BaH, Kako Ou ce m3bersa pas3muymuTa
TyMaderba JOKYMEHTa M KaKo OU M Cyy U yYeCHUIIMMA Y MOCTYIKY GHIIO
HeJBOCMUCJIEHO jJaCHO /1 je peY O 3aBelITaby, a He O HEKOM JJPYTOM ITUCMEeHY
(Genmewnriry, MUCMy U CIMYIHO).

Ynosopasajyha ¢yHk1Hja c1yxu ToMe fa GOpMarTHOCTH KOje ce MOpajy
HCITOLITOBATH YIIO30P€e 3aBELITA0LA HA BAXHOCT pPajibe KOjy MpeAy3umMa —
Jla cavyMmbaBalbe 3aBellTama He MpPeJACTaB/ba yOOHW4YajeHy, CBAaKOZLHEBHY
aKTHBHOCT, Beh /ja 0Baj mocao nmpousBogu 036H/bHE MIPaBHE MOC/IeLHULE U

3 M Kop ycMeHOr 3aBelITama 3aXTeBa Ce [a 3aBELITajHU CBejoLM 6e3 o arama (Jakie,
JIOK cy UM y cBe)xeM cehamwy nociegwe peun 3aBeltaona, Kao ¥ OKOJHOCTH Y KOjUMa
je mocieba BO/ba YCMEHO M3pedYeHa) cacTaBe NMHUCMEHO y KojeM he M3HEeTH cafpKUHY
rmocJe e Bo/be U ONMHUCATH MPUIMKE Yy KOjUMa Ce 3aBellTajial Halao, Koje he urro mpe
npejaTy Cyay, /I [a TIpeJ CYA0M YCMEHO Ha 3alIMCHUK ITOHOBE CaIP)KUHY 3aBeIITakha,
y3 HaBoheme rze je U y KOjUM OKOJIHOCTHMA OHO CauyMibeHO (3a CPIICKO MPaBo: 4JI. 111,
cT. 1 3akoHa o HaciehuBawy Peny6nuke Cp6uje, Ca. enacHuk PC, 46/95, 101/03 — of1yKa
YCPC u 6/15. Jame: 30H). Y ckopwujoj 6yayhHocTH Ba/ba O4€KHUBATH Za ce oMoryhu fa ce
moceGHO peryJIuliie [a ce Ca/ipXKHUHA MOC e/l Hhe BOJ/be MOYKE MOXPAHMUTH U HAa HEKOM JPYyTroM
MeJ1jyMy, OZHOCHO y eJIeKTPOHCKOM OOJIMKY, a He caMO Y MHCcaHoj popmu.
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Jia ce IBbUMe OJJIy4yje O pacHoje/iv 3a0CTaBUITHHE HAKOH CMPTH. 360r TOra,
mpaBuia o OpMH 3aBellTakba UMAjy 3a Wb Ja MOACTaKHY ocehaj moBehane
ogrosopHoctu. Tume ce cMambyje pU3HK O HEIIPOMHUIL/bEHUX, UMITYJICUBHHUX
YT HAMETHYTHUX OAJIyKa, 06e306elhyje ce ma nckasana Bopa Oyse He caMo
ayteHTH4YHa Beh u 3pena m mpomunubeHa. Y cynpoTHOM, mocTojana 6u
IpeBeJIMKa OMACHOCT /1a Ce MHOTe GP30IJIETO JOHEeTe O TyKe HJ/IH He3aBpIIeHH
HaLPTH 3aBellTarba CMaTpajy Ba/kaHUM pacnonaramuma (Zatucki, 2021:
144). Ocum Tora, ¢ 063upoM Ha ToO Aa Ppopma HarjaumaBa 036M/BHOCT YUHA
3aBelliTaBara — aKO 3aBellTalke MOpa Ja MCIYHU cBe pOpMaJIHe YCJIOBE,
3aBemTanal Hehe mohu fa ra Mema uaK ga caYuHU HOBO 6e3 03GMIBHOT
pasmarpama (Horton, 2017: 556).

Y npaBHOj Teopwuju 3amTuTHa PyHKLHja popme anocTpodupa ce Kao
Haj3HAYajHM]a, TOK Cy ocTasie PyHKIHje ceKyHaapHor kapakTepa (Byphesuh,
2015: 128-129).

3. Yuemwa o cykoOy popMe 3aBeliTarkhba U HAMepe 3a Ca4YubaBambe
3aBelITama Y aHIJIOCAKCOHCKOj IPaBHOj TEOPUjH

YumweHHLA [a je 3aBelliTare IPAaBHU II0CA0 MOrtis causa U Ja [,ejCTBO
MIPOU3BOAY HAaKOH CMPTH, Y KOpe/aljijHu ca TUM JIa Ce OHO MOYKe OCITOPaBaTH
Y HeroB MOHUIITAj 300T HeJoCTaTaka y GOPMU 3aXTeBaTH TeK IO CMPTHU
3aBelITA0Ld, 0TBapa MpobjeM (He)locTojatba KOPEKTHBHOI MeXaHU3Ma Y
C/Iy4ajy teroBe HeBa/baHOCTH, Oyayhu a 3aBenITaal BULIe HUje y CTamy Aa
dbopmaiHe HeOCTATKe OTKJIOHH, HUTH [ja HOBO 3aBeLITale CAaurHH.

[Tocnemmwux nenennja XX BeKa, y aMepUYKOj ITPAaBHOj TEOPHjHU PA3BUIIO
ce ydemwe Koje ce CHa)XHO CYyNMPOTCTaBHUJ/IO BUIIEBEKOBHOM JOMWUHAHTHOM
CTaBy O CTPUKTHOM IIpUAPXKaBamwy NpaBuia o GpOpMH 3aBelliTama, Koje je
3a MocJ/IefUIly NMaJio HeBa/bAaHOCT 3aBelITarba U 360T MambuX pOopMaTHUX
HeJOCTaTaKa, IpeM/a 3aBelITaoyeBa HaMepa 3a CauMibaBame 3aBellTama U
ayTEHTUYHOCT U3jaBe MOoC/Ie e BO/be HUCY OM/IN CIIOPHH.

[Tpo¢. Langbein TBopa je nokTpune substantial compliance (cymrTuHCKOr
NpHAPIKaBama, CYLITHHCKOT ycKTahuBamwa ca popmaiHOCTHMA) y 3aBELITajHOM
IIPaBY, KOjy je U3HEO Y CBOM YJIAHKY jOLI 1975. TOAUHE, a KOjY je HeIITO BUILE Of,
JelleHHje KaCHUje KOPUIOBao yuemeM o Ge3asneHoj rpeuu (harmless error
doctrine). AyTop je moiao of, CTaBa /ia je mpaBuIo GYKBaIHOT IPU/P)KaBakba
npasuia GpopMe HaPKUBEIO CBaKy MOTyhy KOPHCT KOjy je MOTJIO UMaTH U
je mouuno BpeMe 3a apyravuje noriese (Langbein, 1975: 531). Kao ocHuBau
T3B. QyHKLHMOHATHE LIKOJIe, OH je popMasiHe 3aXTeBe TPETHUPAO KAa0 CMHUCIeHe
CaMO YKOJIMKO OHM epHUKACHO CIIY)Ke: 1. OCTBApemy 3aBelliTaoueBe HaMepe
U 2. OTKJIaWalby MUTaka y NOrJIeAy MPUPOJe AOKYyMeHTa (Ja ce 3amcTa
pajgu o 3aBelITaky) U werose ayrenTuyHoctu (Douglas Miller, 1991: 605).
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HacympoT cBenpucyTHOj Mzieju 0 CTPOTOM TIPUP)XKaBay Gpopme, JOKTpUHA
CYLITUHCKOT MIPU/PXKaBamba Jaje Cys0BrMa MOTyhHOCT 1a MPpU3HAjy 3aBELITAbY
MyHOBA)XHOCT U OHJ,A KaJla OACTYMA 0f $OpMaTHOCTH KOje 3aKOH IPOIKCYje,
Ja Mame popMasiHe MPOIYCTe ONPOCTE U BATUHPAjy 3aBeIITatbe aKO yTBPe
[a je mpomycT 6e3 yTHIlaja Ha CBPXY 360T Kojer je popma mpeaBuleHa, OZHOCHO
Ja je uu/b mponricaHe GpopManTHOCTH afieKBaTHO ocTBapeH (Langbein, 1975:
513). Kako je jeran amepuvku CyJ IPUMETHO, CBPXa JOKTPHUHE CYIITHHCKOT
MpHUJp)KaBamka HUje Ia OTBOPH BpaTa HeMapy WJu mpeBapH, Beh na ,ykionu
npoyedypaniHe cumHuye Kao npenpexy 3a 0CMABUHCKU NOCMyNak (npozaawerse
3asewmarba)“.*

JoxTpuHa Ge3zasneHe rpeuike (harmless error) npeacraB/ba peBUgHUPaHY,
MMOjeJHOCTaB/b€HY BEP3Hjy [LOKTPHHE CYIITHHCKOT TMPUApPKAaBama |
MO pa3yMeBa Jja CyZ MOXKe TPH3HATH Ba/baHOCT 3aBEIITakY KO ITOCTOjH jacaH
1 y6ea/bUB JOKA3 /A je JOKYMEHT 3aHCTa U3Pas MOC/Ietbe BO/be 3aBELITA0LA
(Langbein, 1987: 53). OHa je HacTaza Ha 6a3u NMpoOy4YaBaka 3aKOHO/ABHE
pedopwme y Jyxxnoj AycTpanuju (jesHOj of caBe3HHUX gp)XaBa AycTpasiuje),
KOja je mpBa yCBOju/1a MOJeT ,, AMCKpenuoHor oBnairhewa“ (dispensing power),
KOjUM ce Cyg, oBiaiurhyje na 3aneMapu HeocTajyhy popmanHocT 3aBemTarma
cBe 10K je yOeheH a HeMa jacHe 1 pa3ymMHe CyMIbe f1a je OCTaBHIIal] HAMepPaBao
Ila TOKYMEHT IpeJCTaB/ba keroso 3aBewTamwe. [Ipod. Langbein je cmaTpao
0BQj IPUCTYTI ZOCJIeIHHUJUM y IIOIITOBAY IOC/Ie e BOJbe 3aBellTaolla, Te je
KOPHTIOBAo M MPEMMEHOBAo CBOje mpehaiute yuerwe y JOKTPUHY Oe3asieHe
rpemke. CmaTpao je na u Cjenumene Amepuuke /Ip)kaBe Tpeba ma criese
OBaKaB MPUMep, KaKO He O TPaSUL[MOHATHUM PelielbMa HAHOCHIE HETTPABAY
cBojum rpahaHuMa u Kako 6u ce ,,nPUBAMHO NPABO 0CA0600UN0 CPAMOMHUX
peauxkama“ (Langbein, 1987: 54).

M3menama amepuukor Uniform Probate Code-a 1990. rogute,’ Ha TeMe by
OBOT' y4ema yBesieHO je T3B. harmless error rule y § 2-503. Ha ocHoBy oBor
MpaBHJIa, JOKYMEHT KOj! HUje CAYMbeH Y CKIay ca pOpMaTHUM MPaBUINMA,
cMarpa ce BakehrM ako ce jacHO M yBepJ/bHBO JOKaXKe [a je 3aBellTaal
MMao HaMepy /1a Taj JOKYMEHT IpeJCTaB/ba HEroBO 3aBellTarbe, A0JATaK
VIV U3MEHY 3aBelITatba, UK [ja je IbUMe e TAMUYHO HJIH TIOTITYHO OMT03Ba0

4 Inre Will of Ranney, 589 A2d 1339 (New Jersey, 1991).

5 Uniform Probate Code je Mmozen-3akoH JOoHET 1969. rOIMHE Ca LU/bEM /A Ce yjegHadye
npasuia o HaciehuBamwy, 3aBeliTalkbUMa U YIIPaB/bathy 3a0CTABUITHHOM Y AaMEPUYKUM
caBe3HUM JpxaBama. byayhu na Huje caBe3HU 3aKOH, Ap)XaBe HUCY Y 06aBe3u ja ra
MpUMeY]y, aJId MOTY /1 ra YCBOje CBOjUM 3aKOHOJABCTBOM Y Il TMHU HUJTH e TAMUYHO, Ca
MambUM n3MeHaMma. [lo cajia rajey eI0CTH YCBOjUIIO 15 CAaBE3HHUX IPXKABa, a ca K3MeHaMa
jOIL HEKOJIMKO, U Y BbMMa Mpe/ICTaB/ba OCHOBY HaC/IeJHOT TpaBa. TPeHyTHO je y MPUMeHHU
Uniform Probate Code ca n3amMeHama u3 2019. TOAMHE, Ca TOKATHUM MogHudHUKaujama.
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paHUje 3aBellTarbe, MU MaK /1 je Je TMMUYIHO VU MTOTIYHO ,,00KUBeo” paHuje
OII03BaHO 3aBelLITame.

CywTvHa HaBeAeHUX AOKTpHWHA (substantial compliance, harmle-
ss error, dispensing power), KoOje UMajy CIMYHY ITOJIa3HY OCHOBY, a/Il He U
JOMalllaj IpUMeHe, jeCTe y TOMe Ja Ce 3aBelITaoueBa HaMepa Jia paciopenu
CBOjy MMOBHMHY HaKOH CMPTH U H€eroBa MCKa3aHa Mocjekha Bo/ba CMATPAjy
Haj3HAYajHUjUM, U Ia MOPAjy OUTH ucolToBaHe 6e3 063upa Ha popmarnHe
HeJoCTaTKe 3aBelTama. OBa yyema (a HapouuTo harmless error JOKTpUHA)
CTeKJIa Cy BeJIMKH 6poj nmpuctanua Mel)y ameprukum Teoperndaprma Koju
CY ILUIeIMPa/Iu 32 BUXOBO yBoleme y 3aKOHOJaBCTBAa CaBe3HUX APXKaBa Koje
uucy umrmiementupasne Uniform Probate Code.

HMnak, BehnHa caBe3HMX aMepUYKHUX ApKaBa HU O JaH-JaHAC
HHje yCBOjU/Ia 0Baj MPaBHU MPOIKC, CAMHUM THUM HU JOKTPHUHY Ge3a3eHe
rpewrke. O4UrIe HO OB3j MPUCTYI, KOjUM ce 3Ha4aj popme OGUTHO yMarbyje,
a aTnICONMYTHU NMPHUOPUTET [jaje 3aBellTaoyeBOj HaMepH, CMAaTPajy MpeBullle
nubepanuuM. Melhy nmociennuiMa npaBHe MUC/IHM MOCTOjU M CXBaTamwe Aa
BehuHa caBesuux ngpxaBa Huje ycBojuia harmless error rule jep ce y tbuma He
MpUMelbyje MPUHLUII CTPOTOoT MpUp)KaBamwa GpopMe, Kako To onucyje Langbe-
in, Beh mpuHun ¢piekcuGuIHOT cTporor npuapxasatba (flexible strict compli-
ance), xoju je nparmatudauju. [Ipod. Wendel oBum nmojmom o3navaBa cyacky
MpaKCy rje ce mpaBua o GOPMHU U Jajbe MOLITYjy, /I Ce TYMaye eJlaCTUYHHje
KaKo Ou ce n36erio MOHULITEE 3aBelLITakba 300r CATHUX MPOIYCTA KOjU He
yrpoxkaBajy cBpxy ¢popme (Wendel, 2017: 343).

4. Cyacka mpakca 3acHOBaHa Ha JOKTpHMHaMa
CYLITHHCKE ycar/lalleHOCTH, 6e30MacHe rpenrke u
auckpennoHor opnamrhemwa y CA/l u Aycrpanuju

Cyancka npakca CAJl u Ayctpanuje obuiyje moCTymuMa y KojuMa
Cy CYyIOBY OZJIyYMBAIH A I Ja MPU3HAjy Ba/baHOCT 3aBelllTalbHMa Koja
cy uMaJsa HejgocTtaTKe y ¢popmu. To nmuTame ce mpe cBera MoCTaB/bajio KO,
MPUBAaTHUX MHUCAHUX OOG/MKaA 3aBelITama. ToKoM aeneHuja, MmehyTum, u
OPYTu O0/IMIY MCKa3WBamba IOC/e[ihbe BO/be, HAPOUUTO Kopuinhemem
CaBpeMeHHX TEXHOJIOTHja, OMIN Cy MpeaMeT CYACKHUX MOCTyMaKa y Kojuma
ce IeHWJIa UCITYHeHOCT GOPMaHHUX YCI0BA IMYHOBAa)KHOCTH 3aBellTama
KpO3 IPU3MY ITOCTOjama 3aBelliTaouyeBe HaMepe U ayTEHTUYHOCTH TIoC/IeJbhe
BoJbe. Y KpaTKuM 1pTaMa ykasahemo Ha HeKe 0f Haj3HAYajHUjUX CTy4ajeBa
U3 jyAUKaType OBUX JiBejy 3eMajba.

/lBe Hajo3HaTHje OAJIyKe Ife Cy CYLOBHM Ha OCHOBY CXBaTama O
CYLITHHCKOM NpHUP)KaBamwy popMe MPHU3HAIU Ba/baHOCT 3aBellITakbha JOHETe
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cyy [lencunBanuju 1981. rogune, y cny4ajy In re Kajut’s Will,® u y Jlyusujaum,
y nmpeameTty Succession of Guezuraga 1987. roguHe.” Y IpBOM CJ1y4ajy, aZBOKAT
je MMe CJIeTIor 3aBellTaola Y AOKYMEHT YKyLja0 yHAIlIpe[, Y beTOBOM O/ICYCTBY,
a [IOTOM Ce 3aBellTaall IOTIKCAO0 Ha 3aBelliTalby CTaB/balbeM 3HaKa, LITO HUje
6110 y CKJIa/ly ca 3aKOHOM. [1o cTaHOBHILITY CyJja, HUKAKBA Ce KOPHCHA CBPXa He
OU IIOCTUI/Ia MOHMLITABAbEM 3aBeLITaka yC/ie, TEXHUYKOT HelIPUP)KaBamba
dopmanuux npasua, 6yagyhu ma je ocHoBHu b popme ma ce o6e3benu
cripoBoljeme HaMepe 3aBemtaoua. Y gpyrom ciayd4ajy, Bpxosuu cyp Jlynsujane
je Hawao za je pOpMasTHO MAH/PMBO 3aBellTakbe Y CYIITHHCKOM CKIaAy ca
3aKOHOM aKO IOKYMEHT aIeKBaTHO LITUTH 3aBellTaoua of npesape. byayhu
Ja je, M0 MUILbEIbY CyJja, HAMEPA 3aKOHO/ABIA 1a pOpMY CBeZle HA MUHUMYM
HeOIIXOJaH 3a CIIpedyaBame IpeBape, TO 3/lpaBOPa3yMCKa JIOTUKA HaJlaxe
na 6aro oxcTymame of ¢popme Ba/ba 3aHEMAPUTH, U A OHO He Tpeba zga
JOoBeJie 0 HUIITaBOCTH 3aBelITakha aKo HUje OMJI0 HUKaKBe IpeBape, OZHOCHO
yTHII3ja Ha BOJbY 3aBeITao0Ia.o

[TpaBuso o 6e3azneHoj rpeuy, cagpyxato y Uniform Probate Code-y,
Koje ce mpuMemyje y onpeherHom 6pojy ameprykux caBe3HUX APIKaBa, [OBEJIO
je o BeIMKOT 6pOja CyACKUX OJJIyKa IZie Cy CyJOBU NIPU3HABAIH TyHOBAXXHOCT
3aBellTara Ca 3HA4Y3ajHUM POpMaTHUM HeLOCTALMMA, Kafa OU yTBpAUIU
MIOCTOjale TeCTaMeHTapHe HaMepe. JeJaH of HajaubOepaTHUjUX IpHUMepa
IeroBe MpruMeHe I0roguo ce y cay4ajy Estate of Ehrlich, rie je 3aBenrranari,
MHave IPaBHUK, CAYMHUO HEMIOTIIMCAHO 3aBellTame Koje je OMJ/IO OTKYLIAHO Ha
dopmynapy (MeMOpaHAyMYy) ca UMEHOM U apeCcOM a/|BOKATCKe KaHIeapuje
3aBelITaolla OAIITAMIIAHUM Ha MapruHu. Anieslannonu cyz y Bby Llepcwujy, mako
je IPUMeTHO [1a je TIOTIIHC ,Hajmedice onpagdamu kao Hedocmamak, jep omeapa
036U/bHY, anu He U Henpemocmugy cymisy” y Ioriey TeCTaMeHTapHe HaMmepe,
UIIAK je HAlllao /1A je 3aBellTare MNYHOBAXXHO, jep ce YKJana y MPOKJIaMOBaHU
LiM/b MPaBHUJa 0 6e3a3/IeHOj TPeLILH, a TO je MOIITOBame animus testandi
ocraBuona (Uzcategui, 2015: 3). Y npeamery u3 Kanudophuje Estate of Berger
13 2023. TOAMHe," OCTaBMJba je HallKcala U MOTIIMCaIa ITMCMO, 6e3 IpUCyCcTBa
M TIOTIIHMCA CBEIOKA, KOjUM je pacrosarasia Behum resnom nMoBHHe 3a C/y4aj

6 In re Kajut’s Will, [1981] 2 Pa. Fiduc. 2d 197, 204.
7 Succession of Guezuraga, 512 So. 2d 366 (La. 1987).
8 Hasepeno npema: (Alberta Law Reform Institute, 1999: 44).

9 Y HOBMjOj aMepHYKOj PaBHOj MUCJIM U3HOCH Ce CTaB, 3aCHOBAH Ha TeMeJby C/Iy4aja
Guezuraga, ja ako IpuMeHOM aHanuse ,BepoBarHohe npeBape” (likelihood-of-fraud analysis)
CYZA YTBPAH Ja je 0fCTyMHamwe of 3axTeBa ¢popMe TaKBO /1a je 3aBelLITaaL, 61O afleKBaTHO
samruheH o BepoBaTHohe fa Gyze mpeBapeH, 3aBelTambe Tpe6a CMaTpaTH Ba/baHUM U
Kaza je popmanuo manbpuso (Holmes, 2014: 541).

10 In re Estate of Ehrlich, [2012] 427 N. J. Superior Court 64.

11 Estate of Melanie P. Berger, 91 Cal. App. 5th 1293 (2023).
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cvpru. Cyz je y3eo y 063up CBe oKa3e ¥ yTBPAUO je a KOHKPETHO MUCMO U
nparehe okonHOCTH, ,Kao cTBap mpaBa‘, JOCTHIKY MPar jaCHUX U YBEP/BUBUX
Jl0Kasa O TOMe i je OCTaBM/ba 3aKCTa JKeJlea /la U3BPIIM paclopes CBoje
3a0CTaBLITHHE.

Y HOBMjOj CYACKOj TpaKCH Ba/baHOCT 3aBelliTaka IPU3HaBaHa je M KaJa
Cy cauntbaBaHa KopHuitheweM caBpeMeHHUX TEXHUYKUX CPeJICTaBa, OLHOCHO Y3
nomoh nHpopmauoHux TexHonoruja. ¥ cay4ajy us Oxaja Estate of Castro,”
13 2013. TOJMHE, CY/ je OfJIy4YHo [d je IYHOBXKHO e/IeKTPOHCKO 3aBelITambe
Ca4YMIbeHO Y MOTIIHCAHO OJ, CTPaHe 3aBelITA0lAd U CBeJOKa Ha Tabjery,
kopuurhemeM stylus-a (eJIeKTPOHCKe OJIOBKE), jep je yTBPAHO IOCTOjarbe
TecTaMeHTapHe HaMmepe. Y npegmerty Re Estate of Horton, u3 2018. rogusne,”
KOjU Ce 4eCcTO HaBoAM Kao Bojehu ciydyaj mowrroBama ,JUruraaHe Bojbe’,
CyZ je Hamrao ga u Gejielnka y armMkanuju Evernote Ha MoGuiHOM TeehoHy
KOjoM je pacrnopelheHa 3aoctaBiiTHHA, a Ha KOjy je y CBOjepyYHO HAIMCAHO]
OIIPOLITAjHOj MOPyL M pedeprcao OCTaBHUIAL], MOXKE BAXUTH K0 MHCAHU
IOKYMEHT MAKO je ped O JUTMTATHOj CIUIH, LITO je HEOMXOAHO fa 6u ce
CMaTpaJIo 3aBeLITabEeM.

Y HEeKOJIMKO ayCTpaIHjCKUX JPXKaBa, I'Ae je JOKTPHUHA JUCKPELMOHOT
osnamhema cyza (dispensing power) UMILIEMEHTHPAHA y 3aKOHCKE MTPOITHCE,
OpOjHU CY C/y4ajeBU rae Cy CyLOBH JajIU MPeAHOCT MOLITOBAKY MOCIebhe
BOJb€ 3aBELITA0LIA HACYIPOT KPYITHUM (pOPMaTHUM IIPOMYCTUMA. JOLT Y CTy4ajy
Graham u3 1978. roguHe,'* KOju je yIapuo TeMesbe MPAKTHYHOj TPUMEHU
JUCKpelroHor oBaurhema Cyza, CyA je IPU3HAO Ba/baHOCT 3aBEITakA Koje
HUje OMJIO MOTIIMCAHO Off CTPaHe CBeJ0Ka Y 3aje JHUIKOM IPHUCYCTBY CBeloKa
3aBeIITaol]d, HAKOH LITO je YTBP/HO /ia je TOCTOojasIa jacHa HaMepa 3aBelITaola
Jla pacIopey CBOjy 3a0CTABIITHHY.

Y nocnejmpuxX NeTHAeCTaK rOAWHA Y IPAKCH ayCTPalHjCKUX CYZ0Ba
6110 je mocCTa cay4ajeBa rje ce mnpuMeHoM dispensing power-a OA1y4HUBaJjIoO O
MyHOBA)XHOCTH 3aBeIlTakha CAYMbeHNX Y3 TOMOh caBpeMeHHX TEXHOJIOT Hja.
Y cny4ajy Yazbek v Yazbek u3 2012. rogune,’> nyHOBa)KHUM je OrjIallleHO
3aBenrTate y mporpamy Word, Hassauo Will.doc, kojuMm je u3BpiueH pacmopes
3aocraBiiTuHe. Y npeamety Re Estate of Wilden 13 2015. rogune,® octaBuiar,
je caumHUO [Ba 3aBemiTakma: DVD ca BUeo-cHHUMKOM Ha KOMe U3HOCH CBOjY
BOJbY, @ YHjH CYy TPAHCKPHUIIT IPUIIPEMHJIN A BOKATH IMOZHOCHOILIA 3aXTeBa, U

12 Inre Estate of Javier Castro, 2013 ESoo140 (Ohio Court of Common Pleas, Lorain County,
Probate Division).

13 Inre Estate of Horton, 325 Mich. App. 325, 925 N. W. 2d 207 (Mich. Ct. App. 2018).
14 In the Estate of Graham, [1978] 20 S. A.

15 Yazbek v Yazbek, [2012] NSWSC 594.

16 Re Estate of Wilden, [2015] SASC 9.
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MOTIMCAHU KYLIAHU JOKYMEHT, anu 6e3 nornuca cBegoka. Cyz je 3aK/byuno
Jla je MpolIMpeme Kpyra JOKyMeHaTa KOjU MOTY ia Ipe/iCTaB/bajy 3aBelITambe
Ha HeTpajMLMOHaTHe GOpMe MU MeJUjyMe, YK/byuyjyhu u BuAeo-3amuc
Ha DVD-y, y ckiasy ca mubepasHUjUM IIPUCTYIIOM TyMadeky IIpaBUIa O
dopmu 3aBeliTama Kaja ce YTBPAY MOCTOjarbe 3aBelliTajHe Hamepe. Yak
je u Henocsatoj CMC nmopyuu NpHU3HAT KapaKTep 3aBelliTama y NpeaMeTy
Re Nichol 2017. roguue.” Kako je Ha Kpajy mopyke cTajajo ,,my will“, motom
KaKo je caJp)XMHA NMOpyKe ynyhuBaja Ha pacrnopes 3a0CTaBIUITHHE, a U Ha
Ha4YMH [I0CTYIamka ca lbeTOBUM Ilelle/IOM HaKOH KpeMaliyje, TO je CyJ, cMaTpao
MOYy3/JaHUM JOKa30M I0CTOjama animus testandi, v y3eo je 3aBelliTame y
MOCTYIaK Kao ITYHOBaXKHO.

Kao mrto ce Mmoxxe younTy, Bullle o7 4eTUPH JelieHHje IPUMeHe Y IPaKCH
MpaBHJIa 3aCHOBAHHUX Ha OBe TPH JOKTPHHE JOBEJIO je 10 OPOjHUX 3aHUMBUBUX
oAIyKa. YTHCAK je, UIAK, Ja ce OTULIJIO NpeJaseKo, jep ce alcoayTHO
nperuMyhcTBO faje MoOLITOBAaby TeCTaMEHTapHE HaMepe U MOC/Ieflbe BOJbe
oCTaBHOLA, a popMa NOTITYHO I'yOH 3Ha4aj y MepH Jja ce TOTOBO HUjeaH beH
e/IeMeHT He CMaTpa HeIIPUKOCHOBEHUM, OCUM MOXK/ja mrucaHe popme (cxBahene
y LIMpeM CMHCJy) U €BEeHTYa/IHO [IO0CTOjama 3aBellTaoyeBor normuca (Sca-
lise Jr, 2011: 375), Mazia je y HEKMM OJIyKaMa ¥ HeJOCTATaK TOr GpOpMaTHOT
ejleMeHTa 3aHeMapeH.

5. Heka HOBHMja JOKTPHHAPHA CXBAaTalha eBPOICKHX
TeopeTH4Yapa o CyKo0y ¢popmainama 3aBelrTama
M CYyBEPEHOCTH MOCIe i€ BO/be 3aBeNITaona

[Mocnepmwux rogrnHa u Mehy eBporickuM nocieHrMiMa MpaBHe MUCTIH
MPOBEjaBajy pasMHII/baba O MOTPe6Hr ybma)kaBarwa CXBaTatba O PUTHAHOCTH
3aBewtajue ¢popme. OHa MLy Y MpaBLYy HACTOjamka /A Ce y CYJCKOj MPaKCcH
brnexcnbunHuje carnenaBajy dopMaaHM HELOCTALM, HAPOYUTO Kaza Cy
CIIOpeHU Y Mpe/IeBaHTHU, KaKo OU ce 3aBellTamke OPXKalIo Ha CHA3H.

[TrmaxcKo MpaBo ce MOXKe HaBeCTH Kao jeZlaH off IpHUMepa Cy/ICKe ITpaKce
Koja ybsaxkaBa ¢popmasiHe 3axTeBe IPUMEHOM Hauesna favor testamenti. Mako
ce 0Baj MPUHILUII IPBEHCTBEHO NIPUMebyje IIPUINKOM TyMauema CaJpXXUHe
3aBellITama, OZHOCHO BOJbe 3aBeIlITA0Ia, TAKO /a [IeJI0 3aBelllTarbe, U1K MaKap
HeKa ofpeba y 3aBellTary MPOU3BeAy /IejCTBO, OHO Ce MOXKe IPUMEHUTH U
IpU TyMavery MpaBuJia Koja Tpeba Ja ofpase BO/bY 3aBELITAOLIA NCKA3aHY Y
HEKOM 3aBelTajHoM 061uKy (Zatucki, 2021: 107).

Y mmnaHcKoj MpaBHOj HayL[¥ ce UCTUYe /la je 3aKOHCKH 3aXTeB /la ce U3jaBa
MoC/ie/ithe BO/be CAYMHM Y CKJIQ/ly Ca MPOMUCHUMa O pOPMHU Y MPAKCH YeCTO
MOAM(UKOBAH OJ, CTPaHe CyLOBa y LMJ/by NOLITOBaka C/1000e 3aBelITabha

17 Nichol v Nichol & Anor, [2017] QSC 220.
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(Vaquer Aloy, 2016: 12). Tume ce popMaTuCTUYKK PUCTYIT CBOAW HA MUHHMYM.
Wmnak, To He 3Ha4yu fa Tpeba JAaTH aNCONyTHU MPUOPUTET TECTAMEHTAPHO)
HaMepH U MOTIYHO 3aHeMapuUTH 3axTeBe ¢popme. Hampotus, ybiaxkaBamwe
dbopmanuama Mopa Ja Oyze yUHbeHO Y3 MOLITOBake 3Havyaja GpyHKIHja Koje
¢dopma 3aBelTamba MMa, a KOje UMajy 3a Li¥Jb Ja TAPAHTYjy CI000/Y 3aBellTama
Y TIOIITOBake Bosbe 3aBeuntaoua (Vaquer Aloy, 2016: 29).

BpxoBHu cyg lllnanwuje je y jeaqHOj of/IyIM HaBeo /1a Ce MpaBHJIA O
HHUIITAaBOCTH 3aBelliTalka 300T MoBpeje 06GIMKA HE MOIy TYMAayWTH Ha
npeyBeTM4aHo GOPMATUCTUYKY HA4YMH, jep OU ce TUMe HapyLIMO IPUHLIUI
BPXOBHE CYBEPEHOCTH BOJbe 3aBelITaola.”® Jour C/IMKOBUTHj€ je TO MPUKa3ao
y CB0joj omnyuu Amenauuonu cyn bupoue, HaBoxehu ma ,,0Ho wimo ce He
Moxce npuxeamumu jecme da dpeehe npemeparoez popmanusma cakpuje wymy
nocaedre gosbe 3agewmaoya“.’

W y xpBaTCcKoj Teopuju Hac/IeAHOT IIpaBa Harjallasa ce Ja Caja, BUllle
Hero MKaJa, MocToju cykob namel)y fBe BaykHe KapaKTEPHUCTHUKE 3aBEIITAjHOT
HacnehuBama: werosor ¢popmMaanaMa U CTBApHE HaMepe OCTABHOLA, Koje
je Temrko momupuTu (Klasicek, 2019: 40). CmaTpa ce ga ce Taj KOPEKTUBHU
MexXaHM3aM MO)Xe YOUUTH y Havey in favorem testamenti, Koje ce ornena vy
TOMe LITO Cy HeJoCTalu Y GOpMH KOZ 3aBellITakha Pa3Jor PyLI/BUBOCTH, a HE
HUIITAaBOCTH OBOT mpaBHor nocna (Gavella, Belaj, 2008: 149), Te u popmanHo
MaHJ/bMBO 3aBellTalkbe MOXKe KOHBIUAUPaTH. MaK, To HUKaKo He 3Ha4M /1a
CYJOBH [ajy IPUMAT 3aBeLITajHOj HaMepH y ofHocy Ha ¢opmy. Hamportus,
CYJOBHU Cy CTPUKTHHM y CAaHKLMOHHCAy Kpllema (popMaTHUX MpaBUIIA
3aBelllTama M TaKBa 3aBelITarma MOHUIITABAjY.

CBenpucyTHOCT WHPOPMALIMOHUX TEXHONOTHja, Te€ CBAKOJHEBHO
Kopulinhere namMeTHUX ypehaja usuckyje u y cepu 3aBeurtajHor Hacaehupama
3aKOHOZaBHe pepopMe ycMepeHe Ka peryircarmy HOBUX 00/IMKa 3aBelITarba.
[TornyHo Hamyutawe ¢opmanauaMa y KOPHUCT TEeXHOJIOTHje Ouio 6u
BeoMa OIMAaCHO W BepOBaTHO GM M3a3Bajio BuIlle MpobiemMa Hero mro 6u mux
pemwnio (Buiue: Klasicek, 2019: 42). [lo Taza, moryh je apyrauuju mpucryn
Cy[OBa y IpHU3HaBalby Ba/baHOCTH 3aBelLITakha CAYUbeHUX KopHulrhemeM
nHPOPMALIMOHUX TEXHOIOTHja. YKasyje ce a TO HAPOYMUTO MOXKe OUTHU C/Ty4aj
KOJI, yCMEHOT 3aBellTaba, Koje ce CAUMbaBa y U3y3eTHUM IIPUIMKaMa YCMEeHUM
Ka3uBambeM I0C/Ie/lihe BO/be MpeJ ABa HUCTOBPEMEHO NMPUCYTHA cBefoKa (y
XPBATCKOM IpaBy).>° HaBozw ce fa ce o, KICTOBpeMeHUM MPUCYCTBOM CBeIOKa
He MOpa CMaTpaTH CaMo BHUX0BO GU3UYKO IPUCYCTBO MOpeJ 0CTaBUoLa, Beh aa

18 ROJ: STS 4755/2013, 20. 3. 2013.

19 SAP Girona, 17-03-2003, AC 2003, 756.

20 Y. 37, ct1. 1 Zakona o nasljedivanju Hrvatske, Narodne novine, 48/03, 163/03, 35/05,
127/13, 33/15, 14/19.
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OHO MOXKe /1a Oy/ie OCTBApEHO My TeM BUEO0-TI031Ba UJIH Te/iepOHCKOT TI03UBa,
mTo 61 OMJIO y CKIaAy ca Iu/beM 300r Kora ce 3aXTeBa BUXOBO IIPHUCYCTBO:
[la 4yjy M3jaBy MOC/Iefhe BO/be U CIipevye OHIIO KaKBe MaHUIy/alHje oM
(Kacer, 2007: 737-738). OcuM y 0BOj cuTyaLuju, cMaTpa ce 1a Tpeba mpU3HaTH
MYHOBAXHOCT M YCMEHOM 3aBelliTalby CHUM/b€HOM KaMepoM, 0e3 mpucycTsa
CBeJIOKQ, jep 3a BbHUMa, Kao BUJOM KOHTPOJIe, HeMa NoTpebe, a mociemha
BOJba je cBaKako 3abenexeHa Ha megujymy (Klasi¢ek, 2016: 35). Tume 6u ce
06e36eAMIO fa ce MOC/Ieiba BOJ/ba UCIIOLITYje Kajla 3aBellTaal Hyuje 61O y
MPUJINILY [1a je Ipef NOTPeOHUM OpojeM CBeJJOKa MCKaXe.

BpenHu ma)kme Cy ¥ CTaBOBHM U aHA/IM3e Koje MO0 MUTamkUMa Koja Cy
NpesMeT OBOT Pajia U3HOCH MO/bCKU TeopeTHdyap npasa npod. Zatucki. On
youaBa Jja IIPaBHJIa KOja ce BeKOBUMA CMaTPajy OCHOBHUM U HEIIPOMEH/bUBUM,
Ko LITO Cy IIPaBMJIa Koja ce THYYy GpopMan3Ma 3aBellTama U IbHUXOBe PUTHHE
MpUMeHe, TIOKa3yjy ce HeaIeKBaTHUM 3a notpebe caBpemeHor goba (Zatuc-
ki, 2021: 182). YcBajajyhu Muiibeme 1a je HajBOKHHU)U 3aJaTaK HAC/IeLHOT
IpaBa MOLITOBae MOC/Ie/ e BO/be 3aBelliTaolla aKo Ce YTBPAU IOCTOjambe
TeCTaMeHTAapHe HaMepe, a He MOLITOBakbe IIPOMUCAaHUX pOPMATHHX 3aXTEBA,
U 1a je GprekcOMITHOCT HAC/IeZHOT MPaBa BPeJHOCT K0joj Tpeba TeXUTu
(Orth, 2008: 80-81), M3HeO je IpeJIOT KaKo GH IpaBrIa KOja peryauiry Gopmy
3aBelITama Tpebaso gariace. [IpuTom, yzeo je y 063up UMbEHUILY 1a TIOC/IE A 1ba
BOJbA 3aBellTaoLla He Mopa Ja Oyze 3abejie)XeHa UCK/bYYHUBO CPeACTBUMA
KOja Cy TPEHYTHO IpPEeNo3HaTa y Pa3/IMYMTUM IIPaBHUM CHUCTeMUMa, Beh na
6u Tpebaso JOMYCTUTH /1a OHA OyZe MOXpameHa Ha CBAKOM MeAHjyMy KOju
omoryhaBa ieHO ca3HaBame U penpoaykuujy y 6yayhuocru (Hmp. myrem ayguo
VIV BUJIe0 3aITHCa, TIPEKO APYIITBEHUX MPeXa, YyBamweM y cloud-y, ymorpe6om
blockchain Texnonoruje, unu Ha gpyru HayuH). C TUM y Be3u, OH CMaTpa Aa
npaBuio o GopMHu 3aBelTama yoyayhe Tpe6a ga riuacu: ,3agewmanay moxice
cavuHumu 3agewmarse mako wmo he ceojy mecmamenmapHy Hamepy uspasumu
6uno kojum nocmynareem kKoje 0080/bHO OMKPUBA HE208Y U3jA8y 60Jbe, NPuU
ueMmy je ma usjaga cavysana Ha 6uno kojem medujymy koju omozyhaea rbeHo
penpodykosarbe Ha HaYUH Koju omoeyhasa udenmugukayujy auya koje je dano
my usjasy (Zatucki, 2021: 184).

Ouwurnepno npod. Zatucki, xoju ce TemepHO 6aBU TPO6GIEMOM PUTUHO-
ctu GopMe 3aBelITama U CIeIO0EHUK je Hjieje 0 cTBapamy GpyHKIMOHATHOT
MexaHHu3Ma epeKTHBHOT 3aBelITaBaka, IJIEAUPA [Ja Ce Ha jeJaH Kpajibe
nubepasaH HauMH pery/vile MUTame 3aBelliTajHe GopMe U J1a ce YKIIOHe
6mJI0 KaKBa rnoceGHAa MpaBHJa 3a pas3/JM4YnUTe 0O/IMKe 3aBelITama. ako
BHCOKO [[EHHUMO Paji ¥ CTaBoBe Koje nanocu npod. Zatucki, oBakBo cxBaTame
MpezCTaB/baio OU PeBOMYLIMOHAPAH 3a0KpeT y chepu 3aBewrtajHor Hacrehu-
Bama M HYje JIOTUYHO OYeKUBATH JIa Ce 3aKOHOJABIIY IIPUXBATe TaKBOT 3aXBaTa
y nocrojehy perynaTuBy y ckopuje BpeMe, 6ap He Ha IPOCTOPY KOHTUHEHTATHEe
EBpore.
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6. O yona>kaBamwy ¢popMannsmMa 3aBelITakba Y CPICKOM
MpaBYy - KaKo MPYXXUTH cyaoBuma moryhHocr ga popmanne
HefoCTaTKe MPOTyMaye y KOPUCT 3aBenITama?

Y npaBy Peny6irke Cp6uje 3aBeLiTame Koje HUje CAYUbeHO Y O0TUKY
Y TI0J], yCJIOBMMA KOje TIPOIHCYje 3aKOH CAaHKIIMOHKMCAHO je pyubuBoirhy.
[loHumTaj OBaKBOr 3aBelllTalba MOTY 3aXTeBaTH CaMO JIMIA KOja MMajy
HeNoCpeJHY NpPaBHU HHTepeC, Y CyOjeKTMBHOM POKY OJ, TOLUHY AaHA
O/l ca3Hama 3a 3aBelliTame, KOjU He MOXXe II0YeTH Ja Teue Ipe HeroBor
mporJaliemma, a HajKacHuje Mpe MpoTeKa 06jeKTUBHOT POKa 0f, 10 TOJAWHA Of
JaHa mpornauema.> Y nomahoj cyackoj mpakcu cyZoBU CTPUKTHO IPUMEYjY
npaBuia 0 GopMH 3aBelITama U, y3 peTKe U3y3eTKe KOju HUCY HOoC/IenuLa
HEeKUX JOKTPUHAPHHUX y4emwa, Beh olieHe AOKasa U LIMper carjiefaBama
OKOJTHOCTH CJ/Iy4aja, TOHHWINTABAjy 3aBellTara Koja uMajy d¢opmante
HeJOCTaTKe.

[Tpumepa pajgu, Koj NHCMEHOT 3aBellTama IpeJ CBeJOLMMa, aKo
ce 3aBelliTajal] HYje MIOTIHCA0 Ha 3aBelliTaly Y MPUCYCTBY ABa CBEJOKA,
Beh panwuje, a mpes cBefoMMa je TIPU3HAO MOTIIMC 3a CBOj, 3aBEIITAHE je
pyuusuBo.>* Takohe, ako je 3aBenrTasam NpHU3HAO 3aBellTalbe U MOTIHCAO
ce Ha HeMY Y IPUCYCTBY jeJHOT CBeJOKa, a KacHHUje ra je MpU3HAO U Ipes,
IPYIUM CBeIOKOM, HAKOH Yera Cy ce 00a cBeZj0Ka MOTIHCAjIa HA 3aBellTaY,
oHo Hehe 6UTH TpaBHO Ba/baHo.?> CBOjepyYHO 3aBEIITAhe KOje je 3aBelITamal;
Yy MOTIYHOCTH HAIMCAo CBOjOM PYKOM, ajlu je MIPOIYCTHO Aa ce Ha KPajy
moTmnuiie — Hehe TpousBecTH MPaBHO [ejcTBO, 6e3 063K pa IITO je 3aBellTanal
KacHHje yKa3ao TpehuM IunmMa Ja je CAaUMHHUO 3aBellTambe U /1 )KeH Ja ce
OHO UCIIOLITYje HaKOH Hherose CMpTH.*

Y cBUM 0OBUM cily4ajeBUMa U3 CYZACKe IIPaKce jaCHO je ¥ He JBOCMUCJIEHO
[IOKa3aHo JIa je CAaYMIbeHO 3aBellTare U3Pas [I0C/Iebe BOJ/be OCTAaBUOLA, Aa
je oHa 6uaa c1060LHA M CTBApHA U [Ja je mocTojana animus testandi. inak,
BOJba 3aBellITaola ocTana je 6e3 mejcTBa 360r npormycra y dopmu. JloruvaHo
je TIOCTaBUTH MHUTakbe Ja JIM CY CBU 3aXTeBH popMe 3auCTa TOJUKO GUTHU, U

21 Yn.168 30H.
22 Y. 170 30H.

23 Taxo, Anmenanuonu cyny Kparyjesuy je y jesHoM cydajy 3ay3eo CTaB /ia je IUCMEHO
3aBelITabe peJi CBeOIMMa Ty HOBa)XKHO HAKO I'a HYje MPOYKMTA0 caM 3aBelrrasai, Beh je
OBJIACTHO JIM1Le KOjeM je OH AMKTHUPAO 3aBellITare Ja Ia IIpeJ cBeJolMa IPOYMTa, IITO
Huje y ck1aay ca popmanHocTUMA nponucaHuM 4. 85, cT. 1 30H 3a 0Baj 061K 3aBeuITama.
[Ipecyna Anenauuonor cyza y Kparyjesuy, I''k. 3227/2011 071 13. 6. 2012.

24 Ilpecyza BpxosHor cyza Cp6uje, PeB. 3085/2005 of 22. 2. 2006.
25 [lpecypa Anenanuonor cygay Huy, 29 k. 1194/2016 o 24. 5. 2016.
26 Tlpecyzna BpxosHor cyga Cp6uje, PeB. 2306/2008 o7 9. 4. 2009.

69



3BOPHUK PAJIOBA [TPABHOT ®AKYITETA Y Huiry | BPoJ 106 | ToguHA LXIV | 2025

Jia JTM MOPajy CTPUKTHO /1 OyAy UCIIOLITOBAHH, MJIM UITaK Tpeba HaCTojaTH Ja
Cce MMOCJIe i BOJ/bA 3aBEIUTAOLIA UCITOLITYje, KAKO CAYHbaBathe 3aBelITaha He
6u 61O y3aIyJHO. AKO HEMa CyMIbe /1a je ped 0 CTBapHOj, jacHO U CI0G0THO
M3pevyeHoj BO/bH OCTABHUOILIA, Ja HUje OMJIO YTHLAja HA HeroBy BOJbY, 1 JIH je
OTpaB/aHO Ja ce 360r Marer GopMasTHOT HeOCTATKA 3aBEIITAbe Y LieJIOCTH
MOHMILUTH, U /1a 330CTABLITHHA MPUTIAZHE HACTeJHUKY KOTa je 3aBeuITaial,
pa306alITHHHO, UM jeJHOCTABHO MIPETEepPHPao y 3aBellTamwy He xenehu ga
MY OCTaBH HHUIITA?

OBa nuTama he ce jour n3pasuTuje MOCTABUTH Kajla Ce MpeJ CYZoM
MojaBe 3aBelITatba CAYMIbEHA Y3 MOMOh caBpeMeHUX TEXHUYKHUX CPeJCTaBa.
C 063upoM Ha TO Ja y CPICKOM IpaBy HHUje PEryjaucaHO eeKTPOHCKO
3aBellTare, HeMa CyMibe /1a OM CYZOBM OBAaKBa 3aBeIlTama MOHUIITABAIH.
Y6ehenu cmo gma, cxogno Baxxehoj perynaruBu y Halem mpaBy, HUjeJaH
CyZJ, He OM MPHU3HAO KAo MyHOBAXXHO CBOj€PYYHO 3aBELITahe HAMKUCAHO U
MOTIIMCAHO €/IEKTPOHCKOM OJIOBKOM Ha HEKOM eJIeKTPOHCKOM (IlaMeTHOM)
ypebajy u cauyBaHo Ha eMy, /T MUCMEHO 3aBeLITakbe PeJ CBeA0Ma Koje
cy stylus-oM moTHMCaIN 3aBelITajIal] M 3aBEIITAjHHU CBE/IOIH Y € IEKTPOHCKOM
IOKYMEHTY Ha MOOHTHOM TetepoHY Miu Tabery.>” /la He TOBOPUMO O APYTUM
06/IMIIMMa e/IeKTPOHCKOT 3aBelITarba KOjU Cy OTKYLIAHU Y HEKOM IIPOTpaMmy,
MejJIOM M/ Ha JPYrd Ha4YMH, cadyBaHu y cloud-y u ciuvHo, rae HegocTaje
MOTIIMC 3aBEIITA0LA U/WIH CBEJOKA, UJIH je CHAOJeBeHO KBaTUPHUKOBAHUM
€/IEKTPOHCKHUM MOTITHCOM.

Takohe, y cny4ajy na 3aBemtame Oyzie caurbeHO Y M3y3€THUM OKOJTHO-
cTuMa Ge3 HermocpegHOr MPHUCYCTBA TPU CBEJOKA, /TN KOjU CY CBELOYH U
MoC/Ie 0] U3jaBU BOJbe ITyTEM BH/Ie0-TI03MBa MJIH ITPEHOCa Y)KHUBO Ha HEKOj
I PYLITBEHOj MPEXH MM TU1aTopMH (KaJa je 3aBelTaaal KOpUCTUO MOGH THU
TeedoH MM Heku Jpyru ypehaj 1a y cTamwy HenocpeiHe )XKUBOTHE OMTACHOCTH
HCKa)ke TIOC/Iey BOJbY), 6e3 cymme nomahu cygzoBu He 6u mpusHanim
Ba/bAHOCT TAaKBOM 3aBelITalby. Je/IHOCTABHO, KOJ, CBUX HaBeJE€HUX IIpUMepa
MpoMnucaHa 3aBelTajHa GpopMa HHje UCIOLITOBAHA, & CYAOBH ce He OM HU
yIOyLITaa{ y pa3MaTpame MOoCTOjalba TeCTAMEHTAapHe HaMepe, HUTU OU To,
cxoxHO BaykehuM mpomnucuma, 6UI0 HYKHO.

Y norneny oAroBopa Ha rope rnocTaB/be€Ha NMUTAbA U AUJIEME KOjU ce
THYY 3Ha4aja MojefUHUX eneMeHaTa popMme U oxgHoca usmely dopmannsma
U CYBEPEHOCTH IOCJIe[jibe BO/be OCTABHOILIA, ayTOP OBUX PeZoBa CTOjU Ha
JIMHUjH Ca IMAaHCKUM TeopeTryapuMa. CMarpamo ga Tpe6a Hahu agekBaTan
6amanc usmehy nomrosama popmaTHUX 3aXTEBa, C je[jHe CTPAHe, M 3aXTEBA 3a
peav3aiujy nocjesmhe Bojbe 3aBELITAOLA, C JPYTe CTPAHe, IITO HAaM Ce YNHHU

27 Y nomahoj foKTpuHYU HU3HOCe ce yOeA/bUBY apTYMEHTH 3alUTO 61 Tpe6Gaio IpuU3HaTH
BaJ/baHOCT 3aBELITAkY CAYMHbEHOM Ha maMeTHOM ypehajy erexrpuyaHom onoBkom (Buguh,
KoBauesuh, 2024:129-130).
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MpUMapHUM I[1/beM HOpMHU Koje ypebyjy 3aBemrrajuo naciehusame. Boma He
MOJKe /la MMa allCOMy THU IIPUOPHUTET, jep 360T 3Havaja KOju UMajy GyHKIHje
dopme, cymTuHcKa dopMasiHa MpaBua MOPAjy Aa GyAy MCIOUITOBAaHA.
CynoBrMa He Tpeba omoryhutu fa y noTmyHocTy 3aHeMape ¢popMaTHOCTH Koje
CY KJbyYHe KOJ] CBAaKOT 0G/TMKa 3aBelITatba, A/ UCTOZOGHO Tpeba MpeKuHyTH
Y ca purugHuM popmanusmom. CTora, ako HeJ0CTaje HeKU GOpPMaTHU eJIeMEHT
KOjU HHje OJf eceHIhjaTHe BaXHOCTU — OHJA Tpeba npyutu moryhHoct
CYZOBHMMa Jja OBy CHUTYyallHjy IpOTyMadye in favorem testamenti v pHU3Hajy
MyHOBA)XHOCT 3aBeIITama.

Ha ocHOBY HaBeJeHOT, MULI/beba CMO Aa 6U 4. 168 3aKOoHA O HacIe-
huBamwy Tpe6aso momyHUTH A riacu: ,Pywsuso je 3asewmatrse Koje Huje
cavurbeHo y 06auky u nod ycaosuma oopehenum 3akoHom, ocum ako ce padu o
Hedocmamky mMare2 3Hauaja u ako ce ymepdu da je nocmojana jacua u odpehena
Hamepa 3a cavurbasare 3agewmarea’.

CBecHu cMo0 zfa 6u KBaHTUTATUBHO oxapeheme ,,Hedocmamak marvee
3Hauaja“ W3a3Baji0 pas3/NUYMATa TyMadyewa Yy jYAUKATYPH, U BEPOBATHO
JOHOILIehe ONPEYHMX O//IyKa 0K Ce Cy/[CKa IpaKca He OU yCcKJIaZua, Kao
LITO je YBeK C/Iy4dj ca MpaBHUM CcTaHJapauMa. Mnak, oBakBa 3aKOHOJaBHa
TEXHHMKA je TPAAUIMOHATHO AOCTA 3aCTYI/beHa, a 63002 THUM II0jMOBHMA He
OCKyZeBa HU 3aKoH o HacehuBamy. CMHcao 0BaKBOT 3aKOHOAABHOT 3aXBaTa
6uo 61 y ToMe 1a ce Ipy>ku Beha maHca cymoBrma fa Gyay KpeaTUBHU U Ja
HUAY y KOPHCT 3aBeliTama Kako OM OHO ,IIPeXXHBeo’, Te Aa Tako omoryhe
peann3anujy rnocjeste Bobe yMPIIOT JIUIA, O], YCJIOBOM [ia YTBPAe Aa CY
dyHkiuje popme 3aBeliTarma ocTBapeHe.?

OBaxkBo pelrewe 61 omoryhwuio na caydajeu us gomahe cyacke npaxce
0 KOojuMa je 610 peuu GyAy OKOHYAHU OAJTYKOM Koja 6u omoryhuna fa oHu
npousBeny fejcTBo. Takohe, u ycMeHO 3aBeliTabe CAONIITEHO Y U3Y3€THUM
OKOJTHOCTHUMA IpeJ HajMatbe TPH CBelOKa My TeM TetehOHCKOT Pa3roBopa, video
call-a wnu live mpeHoca Ha HeKOj IaTGoOpMu — cMaTpasio OU ce TyHOBaXXHUM,
jep je cBpxa popme ocTBapeHa, unMe 61 ce oMoryhua peanusanuja nocaeme
BOJbE JIMIIA KaJja HeMa TPU CBeJJ0Ka KOjMa MOXKe /Ia CAOoIILITH CaZPXKHUHY CBOje
noce e Bosbe. Ha Taj HAUMH GU ce 3alUTUTHUIN HHTEPECH CAMOT 3aBELITA0LIa,

28 Ha nmpumep, ako ce 3aBelnTanal, Koj IUCMEHOT 3aBelliTatba pe], CBeOIMMa HUje
MOTIMCA0 HA 3aBelliTamy — TAKBO 3aBeluTame 6uhe pyususo. Mehytuwm, ako ce Ha
3aBellTaly MOTNHCAO0 6e3 MPUCYCTBA CBeIOKA, I y IPUCYCTBY je JHOT CBeJJ0Ka, a KacHUje
npep 06a cBefoOKa IPU3HAO MOTIHC 3a CBOj — TAKaB GOPMaJHU HeJOCTATAK UMa Mamu
3Ha4aj jep MOTIIKC TOCTOjH, 3aBellTalall Id je HeZABOCMUC/IEHO IIPU3HAO IIpeJi CBeIOLMIMA,
IITO je JOBOJBHO /1a ce TIOTBPJY Ia je ped O ’berOBOM 3aBellTaky U 1a My je Bo/ba CI0604HA
u cTBapHa. CBpxa ¢popMe je Ha OBaj HAUMH ocTBapeHa. He Bugumo za je 3axteB ga ce
3aBellTasal MOTIHILE Y TPUCYCTBY JiBa CBEJOKA O CYLITUHCKE BAXHOCTH, HUTH /i Ce Ha
0Baj HAYMH OCTBapyje HeKa cBpxa (popMe Koja ce He OCTBapyje Ka/ia OH CTaB/beHU TOTIHC
JIOLIHYje TPU3Ha 32 CBOj IIpeJ CBeJoLMMa.
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Kao ¥ MHTepeCH 3aBelITajHUX CTUIIAIAlla, a TO CY yIIPaBo JIMIia KOjUMa je OH
JKeJieo Jja OCTaBU /ie0 UJIH LeIOKYIIHY CBOjy 3a0CTaBLITUHY.

7. 3aK/bydaK

[TomwrToBame mocjefie Bo/be 3aBELITAOLA jeHA je O OCHOBHHX
BpeJHOCTH HacJIeJHOT MpaBa. 3060r Tora erucaaTopu Tpeba Ja CTBOpe TaKaB
HOPMAaTHUBHHU OKBUP U MexaHu3Me Koju he omoryhuTu za Bospa 3aBemtaona
OyZe mpecyJHa MPUINKOM OOTHMKOBakba MMOBUHCKOIIPABHUX MOC/IeANIIA
werose cMpTu (Rzewuski, 2013: 978). Popma He 6u cMesna fa Gyze OKOB KOjU
oHemoryhaBa HeKo /H1ie fa CAUMHU 3aBeIITAIbE, jep je OHA U IPOMHUCcaHa ga
61 ce 00e36e1JI0 MCKa3HBabe nmocienmwe Bo/be (Mapkosuh, 1972:111). Ako je
¢dopma nmpecTpora, HeKM MakbU HeJOCTATAK MOXKe PO yKOBAaTH HEBA/baHOCT
1leJIOT 3aBellTama.

[TpaBHu popmanusam je 6omect He cTapocTH, Beh feTumcTBa ApyTaBa
(Maine, 1883: 170). Yueme 0 CTPOrom mpu/piKaBamy mpasuia o Gopmu, Koje
er3ucTvpa BeKOBUMA Y JIETUC/IaTUBH M CYZACKOj IIPAKCH, caBpeMeHa IpaBa
CBe BUIIe HaMyIITajy. Y o6acTH 3aBeluTajHor HaciehuBama, 3a Koje je 0Baj
MIPUHIIUIT HAPOYUTO KapaKTepPUCTHYAaH W HM3PakeH, HEKOJIUKO JelleHHja
YHas3aJ, Ipe cBera y aHIJIOCAaKCOHCKOM, a Y NOC/Ie/ithe BpeMe U Y eBPOIICKO-
KOHTHHEHTA/THOM MPaBy, cBe yelnhe ce JOBOAH y TUTake CTPUKTHO MOLITOBA e
dopMaHMX paBUJIA 3a CAYHIbaBalbe 3aBellTakha U yKasyje Ha noTpeldy Aa
npumar Tpeba JaTH TeCTAMEHTAPHOj HAMEPH 3aBELITA0LIA.

Y aHI/I0CaKCOHCKOj ITPaBHOj TEOPHjU HAPOUYUTH 3HA4Yaj UMajy ZOKTPUHA
6e3asneHe rpewke y CAJl v JOKTpPHMHA AUCKPELMOHOI oBjauhema y
AycTpanmju, Koje Ccy U3BPIIHMJIe CHA)KaH YTHUIIAj HA JIETHC/IATOPe U CyAOBe 1a
IIpOMeHe MPUCTYI y MOT/Iely OLjeHe MTyHOBa)KHOCTH 3aBelllTakba KOJ, KOTra CBU
esieMeHTH $popMe HUCY OrIH foctefHO ucrouToBaHy. OBa yuerwa, a HAPOYUTO
JOKTPHHA JUCKPELHOHOT OBaurhena, IIMPOKO OTBAPAjy BpaTa MpU3HABaby
Ba/bAaHOCTH 3aBellTarba Ca OYUTIeJHUM POPMaTHUM MPONMYCTHUMA, jep ce
arcoJIlyTHU NPUMaT fiaje TeCTaMeHTapHO] HAMepH U peanu3alyju Iocaebhe
BOJbE OCTABHOLA.

OBako ubepasaH MPUCTYI CMAaTpaMo Henoxke/bHUM. Popma 3aBewiTarma
MMa CBOj 3Ha4aj U cBoje QyHKI[Hje, KOje HEOTTXOLHO MOPajy 6uTu ouyBasne. C
Ipyre cTpaHe, pUTHAHOCT pOpMaTHUX 3aXTeBa He cMe OUTHU HEMPEeMOCTHBA
mpernpekKa peaan3aliju KOHAaYHe BOo/be OocTaBHoLa. Tpeba, cTora, yYMHUTH
Hanope Ka PpyHKLIMOHATHOM MPUCTYIy KOjUM 6 ce popManin3aM YUHUHHO
bnexcubunuujum. Popma jecte Hy)KHa U 3aBelnTarbe he yBek 6UTH jefjaH of
HajdopMaHUjUX MTpaBHUX MocoBa. EnreMeHTH dopMe KOju Cy CYIITHHCKA
u Koju omoryhaBajy peanusauujy ¢dyHkuuja dopme He Mory ga Oymay
penatuBusoBanu. OHU MOPajy fa Oyy UCTIOLITOBAHH MTPHUTMKOM CAauHbaBatha
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3aBellTama — y CyIIPOTHOM, 3aBelitame he 6uTu pyubuBo. Melytum, ako
3aBeluTame MMa GOPMaTHU HEJOCTATAK MAaber 3Ha4Yaja, Matbe TeXHHe, KOjU
He yrpo)kaBa ocTBapuBate QyHKI[Mja 3aBEIITatha, a YTBPHEHO je oCTojame
HaMepe 3a CaYHbaBatbe 3aBelITatha — OH/IA He BUJ VMO ONPaBJaHU Pa3JIor Ad
ce 300T TOT Mamer IMPOIYCTAa OC/Ie/ba BO/bA IPEMHUHYJIOT INLIA HE Peausyje.

Y coepu 3aBenrtajuor HacehuBamwa Ba/ba OueKuBaTH fa ce cBe yeinhe
3a MCKa3uBame MOC/Ie/ihe BO/be KOPHUCTe CaBpeMeHa TeXHUYKA CpeJCTBa.
[Mpema BaykehuM mpomnucrma, 3aBeliTaba cavyrbeHa Ha OB3j HAYUH He Ou
6ua nyHoBakHa. Kopanjuma npezayseTyum y mpaBuy ga ce ¢opma yuYuHU
$iekcHGUTHMjOM, OTBapameM IyTa CYZOBHMA Jja IIKPe carjie/1ajy HeJJ0CTaTKe
y dopmu, u maBameMm cinoboze ma oapelhere HemocTaTke 3aHEeMape, oTBapa
ce MyT 3a NPHU3HABab€ Ba/baHOCTH M €IeKTPOHCKUM U HHUMa CPOJHUM
3aBellTambUMa, CAYMbeHUM KopUIllheheM MOJePHUX TEXHUYKHX CPeZCTaBa,
y HEKMM CHTYyallijaMa, pe Hero LITO OHA y HalleM MpaBy OyJy peryancaHa.
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Novak Krstié, LL.D.

Strict Formalism of Wills or Sovereignty of
Testamentary Intent: Which should prevail?

Summary

The paper examines the tension between (strict) formalism of wills and
testamentary intent in the law of wills. Traditionally, wills are strictly formal acts:
any deviation, even a minor one, renders the will invalid and triggers the applica-
tion of intestacy rules. The Anglo-American theory and practice have advanced
flexible approaches that prioritize testamentary intent over strict compliance to
form, primarily the “harmless error” doctrine and the “dispensing power” doctrine.
These new approaches have influenced legislation and case law in common-law
jurisdictions and spurred a debate in the European-continental theory on whether
priority should be given to strict formalism or to testamentary intent. The deve-
lopment of digital technologies further complicates the issue because electronic
wills are not requlated, which generates a real risk that such wills may be annulled
despite the presence of clear testamentary intent. In this paper, the author cautions
against resorting to an overly liberal model, particularly the broad “dispensing
powers’”, which can erode the protective and evidentiary functions of the testa-
mentary form. The author proposes a middle path: to preserve the essential formal
elements that serve these functions, but allow courts, in favorem testamenti, to
excuse minor defects when testamentary intent is proven. Such flexibility would
better honor the testator’s last wills without sacrificing core formal safequards,
and it would provide sufficient latitude to validate technology-assisted wills even
before comprehensive legislation on electronic wills is enacted.

Key words: testament, form, testamentary intent, last will, voidability.
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