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Ancmpaxm: [lumare odHoca nospede mehynapodHnoe yzosopa u
ynompe6e cune npedcmassba jedHo 00 numarsa Koja He desryjy CROPHO —
cagpemeHo mehynapodHo npaso He ocmasba npocmop 3a no3usarbe Ha
nospedy mehyHapodHoe y2o8opa kao Ha camocmanHu ocHo8 3a ynompeoty
cune. Mehymum, pad kpo3 odabpaHe cmyduje cayyaja ucmpaxicyje Ha
Koju HauuH dpxcase Kopucme no3usarse Ha nospedy mehyHapodHux
y2080pa y 0K8upy ce0je apzymeHmayuje npuaukom obpasnazara npasa
Ha camoodbpaHy, kao jedHoe od uzyzemaxa od 3abpaHe ynompebe cu.e.
Taxohe, pad ananusupa da 1u ce nogpeda mehyHapodHoe y2080pa kopucmu
00 cmpane Cagema 6e36edHocmu YjedurbeHux Hayuja kao eaemeHm
apzymeHmayuje npunukom dasarea ograwhersa 3a ynompeby cune, Kao
dpyeoe uzyzemka od onwme 3abpate. [[pedmem pazmamparsa cy pexcum
3abpare ynompebe cune, 0dpedbe mehyHapodHoe yeosopHoe npasa, kao u
npasu.na o odeosopHocmu dpxcasa 3a mehyHapodHe npomuenpasHe akme.
Konauto, aHanusupa ce dokmpuHapHa debama usmehy ekcmeH3ugHoz u
pecmpukmueHo2 mymadera npasa Ha camoodbpaHy y ee3u ca numarsem
da nau nogpeda mehyHapodHo2 yeo8opa Moxce nocayxcumu Kao ,,okuday”
3a akmueuparse 0802 NpPasa.

Kyune peuu: 3abpana ynompebe cune, npaso Ha camoodbpary, Casem
6ez6edHocmu YjedureHux Hayuja, nospeda mehyHnapodHux yzoeopa,
odzosopHocm dpxcasa 3a mehyHapodHe npomuenpasHe akme.
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1. YBog

[Tutame ogHOCa moBpese MelyyHaposHOr yroBopa u ynorpebe cuie
npescTaB/ba jeHO Of, MUTama KOja ce HayeJTHO He CMATpPajy CIIOPHUM,
c 063upoM js1a caBpeMeHO Melj)yHapoJHO IpaBO He OCTaBJ/ba MPOCTOP 3a
No3vBame Ha IOBpeAy YroBopa Kao Ha CaMOCTAjJIaH IPaBHU OCHOB 3a
ynorpe0by cuse.! MeljyTum, nocrasspa ce nmuTame Ja M Cce U Ha KOjU HAYUH
noBpesa MehjyHapoJAHHUX yroBopa MO3ULIMOHMPA Y apryMmeHTauuju CaBera
6e36enuocTu Yjenumwenux Hauuja (mame: Cb YH) y koHTekcTy maBama
opairhemwa 3a ynorpeby cuie U Ap)kaBa y KOHTEKCTY oOpa3jiaramba OCHOBa
3a ynotpeby cuse. Y ToMm cmuciy, morpebHo je uctpaxkutu ga au Cb YH,
NPUJIMKOM JOHOLIema pe3oayluja Ha ocHoBy I'1aBe VII [loBesbe Yjenumenux
Hauwuja (masme: [ToBema YH) y xojuma ce faje oBnairheme 3a mpeaysumarme
,,CBUX HEOIIXOIHUX Mepa’, OJHOCHO, KOjMa ce Jiaje oBjaiiherme 3a ynoTpeoy
cuJle, KOPHCTH NO3MBame Ha MoBpey MehyHapogHMX yroBopa Kao eJieMeHT
apryMeHTalyje MpUJIXKOM /laBakba OBaKBor oBnamhema. Takohe, morpedHo
je UICTPaXXUTH Ja MU ce moBpena MehyHapogHUX yroBopa KOPUCTH Kao
eJIeMeHT Y OKBHPY apryMeHTallyje Ap)KaBa MPUJINKOM o0pa3arama OCHOBA
3a ynotpeby cue. [Ipe Tora, mpeamer pasmarpamwa 6uhe pexxum 3abpaHe
ynoTpebe cuie ¥ u3yselu of 3abpaHe ynorpebe cue, y3 ¢pokyc Ha [ToBeswy
YjenumeHux Hanuja u3 1945. roguHe (maswe: [loBesa YH), mehynaposto
obuvajHO TIpaBo, peneBaHTHe ofnyke MehyHapoxnHor cyzma npasze (garme:
MCII) u apyre peneBaHTHe mokymeHTe mehyHapomuor mpasa.> Takobe,
npeaMeT pa3Marpama he 6utu u onpende mehyHapogHor yroBopHor nmpasa
Kao M IpaBHUJa O OATrOBOPHOCTH Jp)KaBa 3a MehjyHapogHe mpoTuBnpaBHe
akTte. [loce6Ha nakwa 6mhe nmocBeheHa u mokTpuHapHOj Kebatu nsmely
€KCTeH3WBHOT M PeCTPHUKTUBHOT TyMaydera IpaBa Ha cCaMoo0paHy, KaKo 61
ce YTBPAMIJIO A U oBpesa MehyHapogHor yroBopa Mo)ke MOC/TY>KUTH Kao
T3B. ,0KM/Ia4’ 32 aKTHBHUPAabe IPaBa Ha CaMoOJ0paHy.

3a motrpebe OBOT UCTPaXKUBakha, KOPUCTH Ce TTPABHO-AOTMATCKHU METOJ
KpO3 aHa/IM3y pejeBaHTHUX ofpenaba [loseme YH, omabpanux pesonynuja
Cb YH, 3anucuuka Cb YH, nucama koje apxxase mamy YH, mehynapoguux
yroBOpa U IPyTUX peJIeBaHTHUX JOKyMeHaTa. Takohe, KoprcTu ce MCTOpHjCKH
Y KOMIIApaTHUBHU MeTO/l, aHAITM3HPajy ce CTYAUje C/ydaja, Te ce BPLUIM aHa/IM3a
caZp)Kaja U JUCKYpCa 3BaHUYHe KOPeCIOHAeHIIhje Ap>KaBa. XHUIlOoTe3a paja
je ma moBpena MmeljyHapomHOT yroBopa cama 1o ceOu He pe/iCTaB/ba BaTU/IaH

1 Hcropujcku mocMaTpaHo, MOCTOjaiu Cy IPUMEPH joll y 100a aHTHUKe T7e je Boherme
para, usmel)y ocrasor, 610 nocaeayvIa NO3MBaka HA MOBpPey yroBopa. Tako ce Moxe
criomeHyTH [leI0MMOHECKH PaT [0 KOjer je o110 06jaBoM parta oz crpaHe CriapTe mpoTuB
ATuHe, ca obpasoxemweM 1a je ATuHa npekpiunia ob6aBese mo TpuieceToroguimem
MpUMHUPJY, a ITo je nosesno no I[psor menomnoneckor para. (Thucydides, 2009: 42, 58, 73, 74).

2 Charter of the United Nations (1945) (mame: [ToBema YH).
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CaMOCTA/IHU IIPABHU OCHOB 3a yHoTpely cuJie, a/iu [ja ce OHa KOPUCTHU Kao jelaH
O/l eJleMeHTa apryMeHTaluje Jp)KaBa MPUINKOM o0Opasiarama $popMaTHO-
IIPAaBHOT OCHOBA Ha KOjU Ce Ap)XaBe M03MBajy, OJHOCHO, /la Cé KOPUCTU Kao
enemMeHT apryMeHTanuje o ctpane Cb YH npunukom gaBama oBnaurhema
3a ynorpe0y cure.

CrpykTypa pasia obyxBara cezam iesioBa. [lopes yBoza Koju pecTaB/ba
IIPBY Ie0 M 3aKJ/by4YKa KOjU Ce Hajla3u y CeIMOM Jie/y pajia, Y APYTOM Jeny
paja npeaMeT pa3Mmarpamwa 6uhe pe)xxrm 3abpaHe ynorpebe cuie U M3y3eLu
on 3abpaue ynorpebe cue. Tpehu feo paga ob6yxBara Be r1aBHe KaTeropuje
NPUHYJHUX peakiiyja Ha IoBpeJie yroBOpa - CYCIIeH3Hjy UJIH PacKUJ, yroBopa
y OKBHPY YTOBOPHOT IIpaBa U HeM3BpIlaBake 00aBe3a Koje ce onpaBiaBa Kao
IIPOTUBMeEpPA Y OKBUPY IIpaBa O rOBOPHOCTH Jp)KaBa. Y UeTBPTOM Jiely paja,
¢$OKyC je Ha JOKTPUHAPHUM acClIeKTHMMa €KCTEH3UBHOT U PECTPUKTHUBHOT
TyMademwa MpaBa Ha caMooA0paHy y OZHOCY Ha MoryhHoCT za moBpeza
MeljyHapozHOr yroBopa mociayxu Kao ,,0KHua4 33 aKTUBHpalbe MpaBa Ha
camoozOpany. [letn feo paga obyxBara aHanmu3y y3opka pesonynuja Cb YH
Koje cy moHete Ha ocHoBy ['maBe VII [ToBeme YH a koje cagpxe oBnaurherme
3a mpejy3uMame ,,CBUX HEONXOAHUX Mepa’, OJHOCHO, oBnamhemwe 3a
ynorpe0by cune. KonauHo, mectu geo pajga obyxsarta ogabpaHe cTyjuje
c/ly4ajeBa y KOjUMa ce, Ha U3[BOjeHUM IIpUMepUMa OJ, KOjUX je HajCTapUuju
cnyyaj Cyenke Kpr3se U3 1956. rOAWHE, A HAJHOBUU je Cydaj ynoTpebe cuje
Hcnamcke Peny6nuke Mpan (mame: Mipan) nporus M3paena anpuna 2024.
rofiviHe, UCTPaXkyje Jla T U Ha KOjU HAaYMH Jp)KaBe KOPUCTe MO3MBambe Ha
noBpeny MelyyHaposHHX yroBopa y OKBUPY CBOje apryMeHTaluje MPUINKOM
ob6pa3znarama ynorpebe cue. [lorpe6GHO je HATTOMEHYTH [a CTYAUje Cay4daja
He MpeJCTaB/bajy TAaKCATUBHO HaBolewe CBUX C/Iy4YajeBa y KOjUMa je JOLIIO
70 TT03MBaka Ha NMOBpeAy MeljyHapOJZHHUX YTOBOpa Yy CKJIONy apryMeHTaLuje
OpKaBa, Beh oHe ciIy)Xe Kao pernpe3eHTAaTUBHU MPUMEPH Y KOjUMaA je 0
OBaKBOT BU/J,Aa apTyMeHTal1je JOILJIO y MPaKCH.

2. 3a0paHa ynorpebe cuie y mel)yHapogHOM nipaBy

[ToBesbom YH, Kao HajBaXHHjUM nHcaHUM u3BOopoM MehyHapomHor
IpaBa M CBOjeBPCHUM YCTaBOM ITocjepaTHOTr MeljyHapomHor moperka,
YCTaHOBJ/bEHA je omuITa 3abpaHa ynorpebe cuje U NpeTHke yIoTpeOoM cuie
y mehyHapozHum ogHocuMa u mehyHapogHom mpasy. Y unany 2 (4) [ToBesbe
YH pedunuie ce na ,,ce cBM 4IaHOBU Yy cBojuM MehyyHapogHuUM ogHOCHMA
Y3/ PXKaBajy of, IMpeTHe CUJIOM UJIU YIOTpebe Crie IPOTUB TEPUTOPHjATHOT
VHTErpUTeTA MM MOJUTUYKE HE3aBUCHOCTH CBAaKe Jp)XaBe, MW Ha OUIIO
KOjU JPYyrM Ha4MH KOjH je y CyIpOTHOCTH ca uupeBuMa YH®3 Takole,

3 Ibid., un. 2 (4).
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Mebhynapoguu cyz npasze (mame: MCII) moTBpauo je y npeamery BojHe u
napaeojHe akmusHocmu 'y u npomue Hukapazee (name: Hukaparsa) mga 3abpaHa
ynorpebe cue u3 unana 2 (4) [loseme YH yjesHo mpeacTaBpa v mpaBUIo
MelhyHapogHOTr 06UYajHOT TpaBa, y3 HaBohemwe [lexkmapaiuje o Haye tMMa
MeljyHapozaHoOr IpaBa o mpHujaTe/bCKUM OZHOCHUMA U capaamu Mel)y aAp>kaBama
y cknany ca [Tosemom YH (1970) Kao gokasa 3a ocTojarse opinio iuris-a, Kao
KOHCTUTYTUBHOT €JIeMeHTA 3a IMOCTOjarkbe OOMYajHO-ITPABHOT MMpaBUIA.*
Takohe, MCII je y ucrom npegmMery MoTBpAHO /1 je IIPaBO Ha CaMOOLOPaHy
neo MehyHapogHOT 06HM4ajHOT MpaBa.’

Konauno, Komucwuja 3a mehynapogHo npaso je, y okBUpY CBOT pajia Ha
KopavdUKaLMju IIpaBa yroBopa, U3pasuia cTaB ga ,npaso [losese YH koje
ce OHOCH Ha 3abpaHy ymoTpebe cujie caMo Mo cebu mpeACcTaB/ba YAl /bUB
npuMep npasuia MehjyHaposHor mpaBa Koje NMa KapaKTep jus cogens®, a ITO
koHcTaTyje 1 MCII y npeamery Hukapazsa.®

[ToBepa YH nponucyje u nsyserke of 3abpaHe ynorpebe cue - mpaBo
Ha camoon0paHy u3 uiaHa 51 [loBesbe YH u npunyzaue mepe Cb YH u3 'nase
VII TToBeme YH (41aH 42 y Be3u ca unanom 39 [loBese YH).7 Y nuteparypu

4 1CJ, Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States of America) Merits, Judgment, I.C.J. Reports 1986 (gasme: ICJ Nicaragua), napa. 188-
191; Declaration on Principles of International Law concerning Friendly Relations and
Cooperation among States in accordance with the Charter of the United Nations, UN General
Assembly Resolution 2625 (XXV), 24 October 1970 (name: [leknapanuja o NpUHIUTAMA
mehyHapoaHor npasa); IC] Statute (1945), 4. 38. Kao npumapHu nsBopu mehyHapogHor
npaBa oapelyjy ce mehynapoguu yrosopu, mehyyHapogHu 0614aju 1 onuITa Havesia mpaBa
npuxBaheHa of IMBUIM30BaHMX HAPOAA.

5 ICJ] Nicaragua, mapa. 193.

6 International Law Commission, Yearbook of the International Law Commission 1966, Vol.
II, United Nations, 1967, cTp. 247-248. Mako je Komucuja y KoMeHTapy Ha HalpT 4YjaHa
50 (koju he moTowe GUTH yCBOjeH Kao 4YiaH 53 beuke KOHBEHIHje O YTOBOPHOM IPaBy U3
1969. roAiMHE) UCTAKJ/Ia CTaB 0 3abpaHu ynoTpebe crjie Kao mpaBuiy jus cogens koju MCIT
uuTupay npegmetry Hukapaesa, Takohe, Komucuja je nctaxna ga ynpkoc ctaBy ogpehenunx
4ysaHoBa Komucuje ga 61 6110 KOPUCHO fia ce Kao MPABUJIO jus cogens CIIOMeHe, u3mely
OCTAaJIoT, U ,,yTOBOP KOju NpeBuha mnpoTuBIpaBHy ynorpedy cuie CYyIIPOTHO HaYe 1uMa
[Toeme”, Komucuja je ognyunia na to He ypagu. Kao pasnor 3a HaBegeno, Komucuja
je HaBena fa 6u ,IOMHUIbAbE MMOjeJUHUX C/TyYajeBa YyroBOpa KOjU Cy HUIITABHU 360T
cyko0a ca MpaBHJIOM jus cogens MOTIJIO, YaK M Y3 HajIa>k/bUBUje popMyiucame, JOBECTH
[0 TIOTPELIHOT pa3dyMeBama CTaTyca APyrUX C/ly4yajeBa KOjU HUCY IOMEHYTH y 4IaHy .
Taxkole, ,,ako 6u Komucuja mokyurana ga cactTaBy, Yak ¥ Ha CeJIeKTUBHOj OCHOBH, JIUCTY
npasuia mehyHapoaHor mpaBa koja Tpe6Ga cmaTpatH jus cogens, morya 6u ce Hahu ycpes
AyTOTPajHOT IIpoy4YaBaklka MaTepHje Koja M3J1a3u U3 OKBHpA cajaumux yiaHosa’; IC]
Nicaragua, napa. 190.

7 Bug. Ilosema YH, un. 39, 42, 51. [lopes oBa aBa usyserka, [losema YH y unany 107
npomnucyje MmoryhHocT ynoTpebe cuie MpPOTHUB APKaBa Koja cy 3a BpeMme Jlpyror cBeTcKor
pata 6uste HerpujaTebU GUIIO K0joj of ApykaBa nornucHuua [Tosese YH. MehyTrm, moxe

192



K. KoBau | cTp. 189-210

MOCTOje pa3/InIMTa TyMavyera y Be3u Opoja udyseTaka of 3abpaHa ymnorpebde
cune y mehynapoxuowm npasy (Kelsen, 1951: 791-815; Wood, 2013: 352; Panyesuh
2008:171). Y CaBetogaBaom muuubewy MCI1, y npegmery Jleeantocm npemrbe
u ynompebe HyK.1eapHo2 Opyicja, HAaBOJH ce Aa 3abpaHy yrnotpebe cuie Tpeba
IIOCMATPaTH y KOHTEKCTY Apyrux oxapendu [Tosemwe YH, a xao nsyserax of,
3abpaHe ynoTpebe cujie ce HABOAHY ypolheHO MpaBo Ha UHAMBHUYATHY WU
KOJIEKTUBHY caMoo0paHy u3 4aHa 51 [loBesbe YH, kao v npuHyzHe BojHe Mepe
Cb YH u3 unana 42 [loBee YH.® Ha oBaj HaunH, MCII je moce6HO u31B0jH0
MOMEHYTa [IBa U3y3eTKa o 3abpaHe yrmoTpebe cuie y MeljyHapoLHOM mpaBy.
KopTeH HaBoM 1a BeTMKM OpOj Ap)KaBa M3 CBUX Jle/I0BA CBETA HAT/IalllaBa /ia
3abpaHa ynoTpebe cujie MMa /iBa U3y3eTKa: CaMoOog0paHy U yrnoTpely BojHe
cusie Ha ocHOBY ogo06pema Cb YH (Corten, 2010: 505).

MoyxeMo 3aK/py4uUTH U fAa noBpensa MelhyyHapomHor yroBopa Huje
HaBeJeHa Kao Moryhu nsysetak of omiuTe 3abpaHe ynorpebe cue.

[Topes, moMeHyTa JgBa M3y3eTKa, MOCTOjU HAYe/THA CAarJIaCHOCT Y
JIUTEpaTypH Aa je nmox ogpehennm ycrosuma moryha ynorpe6a cvie nporus
IpyTe Ip)XaBe Ha OCHOBY WeHOT mosuBa (Brownlie, 1963: 317-327; Corten, 2010:
249-310). [To3uB He IpecTaB/ba per se U3y3eTak of 3abpaHe yrnoTpebe cuie,
aJIv Ce MOXKe y3eTH Kao OCHOB KOjH UCKJbyYyje mpoTtuBnpaBHocT. OBo moTBphyje
4ys1aH 20 Y1aHOBA O OATOBOPHOCTH ApKaBa 3a MehyHaposHe mpoTuBIpaBHe
axre (maspe: YmaHOBU O OATOBOPHOCTH), KOju je Komucuja 3a mehyHapogHo
IIPaBO YCBOjHJIA 2001. TOAWHE, U KOju npeaBuba ga ,BanugaH MPUCTaHAK
I p)KaBe J1a Ipyra Ap)KaBa U3BPIIM ofipel)eHH aKT UCK/byYYje TPOTUBIPABHOCT
TOT aKTa Y OJHOCY Ha IPBY JApPXXaBy, Y OHOj MepH y KOjoj Taj aKT OCTaje y
rpaHMLIaMa JaTor npuctaHka“.® MehyTum, 4iaH 20 je orpaHuyeH 41aHOM 26
YaHoBa 0 OrOBOPHOCTH, KOju TipeABula fa ,HUIITA Y OBOM IOI/IaB/by HE
VICKJbyYYyje MPOTUBIIPABHOCT GMJIO KOT aKTa Jp)KaBe KOjU HHje y CKIafy ca
06aBe30M KOja MPOMCTHYE U3 UMIIEPATHBHE HOpMe omiuTer Mel)yHapogHOr
npaBa“. Komucuja 3a meljyyHaposHo mpaBo y KOMeHTapy Ha 4jaH 26 UCTHYE
Zla KapaKTep jus cogens MMa CaMoO arpecuja Kao Y)XU KOHLENT of 3abpaHe
ynorpebe cue.”® Ca gpyre cTpaHe, ogpehjeHr ayTopu cMaTpajy Ja MO3UB Ha

ce pehu gaje oBaj u3yserak JaHac HelmpUMeHUB UMajyhu y BUAY [ia Cy CBe HellpUjaTe/bCKe
IpxaBe u3 [Ipyror cBeTCKOr pata MHTerpucaHe y caBpeMeHH MeljyHapoaHU mopejak u
ynaHuue cy YH.

8 1(]J, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, I. C. J. Rep.
1996, cTp. 22, mapa. 38.

9 Draft Articles on Responsibility of States for Internationally Wrongful Acts, with
commentaries, 2001 (ga/pe: Y1aHOBU O OATOBOPHOCTH), CTP. 72, 4L 20.

10 Ibid., cTp. 85, mapa. 5 komeHTapa Ha 4. 26. Komucuja y okBupy komeHTapa Ha YnaHose
0 OATOBOPHOCTH 3ay3MMa YXKH CTaB O jus cogens y ofHOCY Ha ctaB Komucnje xoju je MCII
LUTHPao y npeameTy Hukapazsa.
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yrnorpe0y cuJie He IpeICTaB/ba CeKyHAapHy HOpMy MelyyHapogHor npaBa, Beh
HCTHUYY [ja TIO3UB Ha yroTpeby cuJie HUje MpOTUBaH 4iaHy 2 (4) [ToBeme YH,
T€ CTOTra HY He TIOCTOjU MPOTHUBIIPABHU aKT KOjU C€ MOPA UCKJbY YUTH YIAHOM
20 YnanoBa o ogrosopHoctTu. OBako Buheme 3actymna KopreH, koju HaBogu 1a
,JIPUCTAHAK He Jie/Tyje HUTH Kao OKOJTHOCT KOja UCKJby4Yyje IPOTUBIIPABHOCT,
HUTH Ka0 U3Yy3€eTaK Of MPABUJIA; ieroB edekar je rmpe y Tome ia oHemoryhu
3aKJ/bY4aK [Ia je YOIIIITE JOILIJIO O KPLIekha CaMOT IMPaBHJIa MJIU YaK /a je OHO
(y koHKpeTHOM cy4ajy) npumeruBo’ (Corten, 2010: 253-254).

3. Cycnen3uja u packuj melyyHapoguor yroBopa n
NMpOTHBMepe Kao peaKIiuje Ha MOBpeAy yropopa

/IBe T/1aBHe KaTeropuje NpUHYAHUX PeaKIiyja Ha moBpeze MehyHapogHmux
yrosopa cy, ca jejHe cTpaHe, CyCIleH3Hja UM PAacKHU/J yroBopa Y OKBUPY
npaBuia MeljyHapoJHOT YTOBOPHOT IpaBa U, ca ipyTe CTPaHe, HeU3BpIlaBabe
o6aBe3a Koje ce OIIpaBAaBa Kao IPOTUBMepa y OKBUPY ITPaBHJIa O OATOBOPHOCTHU
A p)KaBa 3a MeljyHapozHe NPOTHUBIIPABHE aKTe.

Beuka KOHBeHIIMja 0 yrOBOPHOM IpaBy u3 1969. roguHe (game: BK1969)
IpezCcTaB/ba TeMes/b Mel)yHapoZHOT yrOBOPHOT IpaBa, HbOMe Ce peryiuiie
yrOBOPHO MpaBo y ogHOoCcuMa Mehy apxaBama.”

[Toce6aH 3Hauaj 3a MUTake MOCIEAULA Y C/Ty4djy TOBpee MelhyHapogHUX
yrosopa uma 4aH 60 bK 1969, koju 3a ci1y4aj ,,CyLITUHCKe IOBpeZa yroBopa’
npeBuha Kao MOTEHIHUja/THY MOC/IeAUIY TIPeCTaHAK BakKemha yroBopa MIN
JeTMMUYHY, OJHOCHO NMOTIYHY CyCIIeH3Hjy yroBopa.'

MehyTtuwm, HujegHa ogpenba He cioMube MOTYhHOCT yroTpebe cuiie
Kao mocnenuly nospene mehyHapoanor yroBopa. Takohe, kako Cuma u
Tamc mpumehyjy, HMKaKBa mpaBHA CpeACTBa HUCY NpeABHUleHa y CIy4ajy
HeMaTepHjaTHUX MOBPe/ia, a Taj MPUCTYII IPUMeHeH je U KaJja je ped 0 PacKUJy
Y Kajia je ped o MyKoj CyCreH3uju yropopa (Simma, Tams, 2020: 574).

CnauyHo monyT 4iaHa 26 YnanoBa o ogroBopHoctH, BK 1969 npeasuha
HHUIITAaBOCT YyroBOpa Yy C/AYy4Ydjy Ja je y TPeHYTKYy 3aK/byuyemwa CyNpOTaH
VIMITepaTUBHOj HOpMU onuiter MmehyHapogHor mpaBa.’

Y ogHOCY Ha MUTake MpaBHJIa O OATOBOPHOCTH Jp)KaBa 3a MeljyHapoHe
nporuBnpasHe akte, Cuma u Tamc npumehyjy za y kKoHTekcTy mpaBuia o
OATOBOPHOCTH Jp)XaBa, INOBpeJa yrosopa mpexcrtaB/ba MehyHapomuo
IPOTHBIIPABHO ZieJI0 KOje MOBIa4yy 3a co00M ofroBapajyhe fy>XHOCTHU p)KaBe,
npe cBera, o6aBe3y mpecTaHKa nmospese (Kaja je MpUMeH/bUBO) U 06aBe3y

1 Vienna Convention on the Law of Treaties (1969).
12 Ibid., un. 60 (1).
13 Ibid., un. 53.
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HaKHa/e nrrere Ap)kasa (Simma, Tams, 2020: 573).14 Takohe, omniiTa npasuia
0 OATOBOPHOCTH CcafpXxe U ofpende Koje ypel)yjy mo3uBame Ha OATOBOPHOCT
Y [TOZICTUIIakbe Jp)KaBe IIOYNHUOLIA la Ce BPAaTH Y OKBHUPe 3aKOHUTOCTH ITyTeM
npotuBMepa (Simma, Tams, 2020: 573).55

Jlp>xaBa MpoTHUB Koje je yuumeHo MehyHaposgHO mpoTHBNpaBHO Je/0
mMa npaso Ha npotuBMepe. MCI1y npecynu y npenmery Ilpojekam ['ab4uxoso-
Habhmapow HaBoauM A mocieAuiie MPOTHUBMEPA MOPajy OGUTH cpa3MmepHe
NpeTpPIUbEHOj ToBpeay y3nuMajyhu y 063up npasa Koja cy y nutamy.'® OBo je
y CKJIaZly ca Y/IaHOM 49 YnaHoBa o ogrosopHoctu.”’ Cuma u Tamc, y ogHOCY Ha
HaBeJleHO, KOHCTATYjy Ja IPOTUBMepe Mopajy nmoactahu ap)kaBy moumnHMoLa
Za TIOCTYIIH y CKJIaZly ca cBojuM obaBe3ama o mehynapozsom npasy (Simma,
Tams, 2020:586).

MebhyTum, y unany 50 YnaHoBa 0 OATOBOPHOCTH, OrpaHMUYABa Ce JJOMET
npotruBMmepa: ,, [IpoTuBmepe He cMejy yTULATH Ha: (1) 06aBe3y y3gpiKaBamba of
npeTe UIn ynoTpebe cuie Kako je yremesbena y [Tosesu YH; (2) o6aBese koje
Ce O HOCe HA 3aLUTUTY OCHOBHHUX JbYACKUX IIPaBa; (3) o6aBe3e XyMaHUTAPHOT
KapakTepa Koje 3abpatbyjy penpecanuje; (4) apyre o6aBese Koje MPOUCTUIY
W3 MMIIepaTUBHUX HOpMU omnurter MmefyyHapoaHor npasa (jus cogens).“®

Takohe, [lexnapanuja o Haue 1mma MehyyHaposHOT paBa o mpujaTe/bCKUM
OoflHOCMMaA U capanmwu Mehy apxaBama y ckiaay ca Ilosesmom YH (1970)
npexasuba ga ,, Ap)kaBe MMajy AYy)XXHOCT J1a Ce Y3 pXKe Of, aKaTa perpecanuje
KOjH YKJbyuyjy ynorpeby cune“’ [lopexn HaBemenor, MCII je ucto norBpauo
y npegmety Hukapazea u Cayuaj Kpgpckoe kanana.>

14 Bug. YnaHoBu 0 0ATOBOPHOCTH, YII. 2, 30, 31.

15 Bup. Ibid., un. 22, 49-54.

16 ICJ, Gab¢ikovo-Nagymaros Project (Hungary/Slovakia), Judgment, 1.C.J. Reports 1997,
cTp. 56, mapa. 8s.

17 YaHOBU O OATOBOPHOCTH, 4. 49. ,[loBpeheHa ap>kaBa Moke npesy3eTH MPOTHUBMepe
camo MPOTHUB [Ip)KaBe Koja je 0AroBopHa 3a MehyHapozHo mpoTuBIpaBHO ZEI0 U TO
HCKJ/bYYHMBO PaJ U MOCTHUIAhA Te JP)KaBe 1a UCITyHU CBOje o6aBe3e npeaBubhene Jpyrum
nenom. [IpoTuBMepe Cy orpaHuYeHe Ha MPUBPEMEHO HeU3BpIIaBame MehyHapoaHUX
ob6aBe3a p)KaBe Koja UX MMpeJy3ruMa Ipema 0ITOBOPHOj ApKaBu. [IpoTuBMepe ce, KOMTHUKO
je To moryhe, MOpajy CIpOBOAMTH TAaKO Aa oMoryhe HacTaBakK M3BpIlIaBamka CIIOPHUX
06aBe3a YUM Ce CTeKHY yCJIOBH."

18 Ibid., un. 50 (1).

19 Jlexmaparnuja o npuHiunrMa MmelyHapozgsor npasa, Auexc, [TpuHnm 1.

20 ICJ Nicaragua, napa. 249; ICJ, Corfu Channel Case (United Kingdom v Albania) (Merits)
[1949] ICJ Reports, cTp. 35.
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4. IToBpega yrosopa Kao ,,0kuga4y’ 3a aKTUBHUPAbE
MmpaBa Ha CAMOOAOPaAHY: JOKTPUHAPHU ACTIEKT

[Tutamwe noBpese MeljyHapogHOT yroBopa, CIIOMUBAHO je y ogpehennm
cJly4ajeBUMa Kao ,,0KWZA4’ 3a aKTUBHUpame MpaBa Ha caMooA0paHy Koja
npezAcTaB/ba U3y3eTak of 3abpaHe ynorpebe cuie. OBre hemo criomeHyTH
npBu n3BeliTaj Komucuje 3a MmellyHapogHYy aTOMCKY eHeprujy us 1946. roguse,
y KojeM ce HaBozu ciezehe:

,Y pasMarpamy npobieMa Kpiieba ofpesaba yroBopa Ui KOHBEeHIHje,
Tpeba MMaTH y BUAY A KPIIemhe MOXKe OUTH TaKBe TE)XUHE Ja Jaje OCHOB 3a
NPUPOJHO IMPaBO HAa CaMOOAOpaHy NMPU3HATO y 4iaHy 51 [loBebe YH.™

Ha oBy popmynanujy ocBphe ce boBert, kao ayTop Koju 3acTyma cTaB
O JOMYLITEHOCTH AaHTUIIUIIATOPHE CaMOOAOpaHe, U TO y IIMPEM KOHTEKCTY
IberoBe KPUTHKe PeCTPUKTHUBHOI TyMadea IMpaBa Ha caMOOAOpaHy, rae
OH MOKYIlaBa Jja OCIIOPU PeCTPUKTHUBHO CTAHOBUIITE IO KOjeM je yCJIOB 3a
aKTHUBHpame MPaBa Ha CaMooAOpaHy MOCTojame ,,0py)XaHor Hamaaa” (Bowett,
1958: 187-189). OH KopucTH MULI/behe KoMHCcHje Kao MOTIOPy CBOM CTaBy
Ja TIOCTOje TeHAeHLMje Koje UAY Y IPUJIOT AONYLWITEeHOCTU aHTULIUIIATOPHe
caMoozOpaHe, Te Y TOM CMHCITY, UICTUYE /la Ce ,He MO)Xe MPEeTIOCTaBUTH /i
Kpllere yroBopa Craja y JepuHHUIHUjy CTBAapPHOT OPY)XaHOT Hamaja, TaKo
na je Komucwja jacHo padymesa 4iaH 51 Kao J0O3BO/baBarme TIPeBEHTHBHE
camoozbpane’” (Bowett, 1958: 189).>

Ca gpyre crpaHe, KopTeH Koju 3acTyna peCTPUKTHUBHO TyMademe
IpaBa Ha caMoOoOJ0paHy, Te Herupa NnocTojarme MpaBa Ha AaHTULUIIATOPHY
camoonbpaHy, pasmarpajyhu nomenyty ¢opmynanujy Komucuje 3a
MehyHapogHY aTOMCKY eHeprujy, ajy u LIMPU KOHTEKCT, HABOA U 1a y Be3HU ca
Kopulrhemwem nmoBpeie melyyHapoaHOT yroBopa Kao ,,0Kku/1a4ua’ 3a aKTUBHUPAbHE
mpaBa Ha caMoOAOpaHy, ,Ha OCHOBY MHCTUTYLIMOHA/THUX ME€XaHHW3aMa KOju
peryJHIly aTOMCKO OpPYy)Xje, He ITOCTOjH HUILITA Y TUM MeXaHU3MHMa IITO 61
ynyhuBaio Ha To a 6u fp)XaBe MpUXBaTHJIE [ja CAMO KpIlIekke YroBOpa caMo
10 ceO6U MOXKe OMPaBAATH je JHOCTPAHO KopHlIhere IpaBa Ha cCaMoog0paHy”

21 UN AEC, The First Report of the Atomic Energy Commission to the Security Council,
UN doc. AEC/18/Rev. 1, 3 January 1946, cTp. 24. [IpeyseTo: 7. 3. 2026. https://digitallibrary.
un.org/record/742672?n=en&v=pdf.

22 BoBer y CBOM paay mpeTexHO KOPUCTH TEPMHH ,,aHTHLMIIATOPHA caMooA0paHa’.
MehyTum, OHy 0BOM KOHKPETHOM C/y4ajy KOPUCTH TEPMUH ,,[TPeBEHTUBHA caMooA0paHa’.
Paznuka usmelyy oBa 1Ba TepMuHa OCTOjU. AHTHUIIUTIATOPHA CAMOOAOPAHA je KOHIENT
HacTao y cay4vajy Kaponuna, Te ce oHa 0JHOCH ,, Ha C/ly4YajeBe y KOjUMa je HY)XHOCT
o0paHe XUTHA, Hen30e)XHa M He 0CTaB/ba MoryhHocT n36opa cpeAcTaBa, HUTHU BpeMeHa
3a nmpomuibame”’ (Webster, 1848: 110). Ca gpyre cTpaHe, MoJ TEPMHUHOM ,,[IPEBEHTUBHA
camoog6paHa” ce cMaTpa ynoTpeba cujie Y yBepewy Aa je OPy)KaHHU CyKoO, MaKo He
HermocpeaH, Hen30exaH, U Ja 6u oaiararme nmosehasno pusuk (Haynes, 2002).
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(Corten, 2010:419). KopTeH HanpoTHB, McTHYE Aa ,,KAKO je MpaKca MOTBPAUIIA,
Cb YH je Taj Koju je HazIe)KaH Ja pearyje Ha CBaKy IpeTky Koja MPou3Ja3u
M3 KpIlema YTOBOPHUX apaH)XMaHa o KojuMa je peu” (Corten, 2010: 419).

Y npuior cTaBy Ja je HCK/bYUMBO OPY)XaHH HallaJ, yCJIOB 3a aKTUBHPabhe
npaBa Ha camooz0pany uay u npecyzae MCI1y npeamery Hukapaesa u Hagpmme
naam¢popme (Mcnamcka Penybauka Hpan npomue CjedurbenHux Amepuukux
Zpywcasa).>

[IpegmeTHa mogesna craBoBa OCJIMKABa IOy Ha eKCTeH3UBHO U
PECTPUKTHBHO TyMaueke MMpaBa Ha ynoTpeby cuie, Koje mpeCTaB/ba JKUBY
nebaTy y TUTepaTypH, a CBOjy pediekcHjy UMa M y NPAKCH JpXKaBa. JeZHO
OJl MecCTa I/ie ce OBa /Ba TyMademwa ,,CyKoO/paBajy’ je yInpaBO U NMUTaHE
IpaBa Ha caMoOAOpaHY, OJHOCHO, Y)Ke, TUTabe AOMYIITEHOCTH MPaBa Ha
AHTHUIMIIATOPHY CaMOOJ0paHy. 3aCTYITHHUIIM eKCTEeH3UBHOT TyMademwa, Ije
MOJXeMO Zia cBpcTamo 1 boBeTa, cMaTpajy fa je aHTUIUIIATOPHA CaMOog0paHa
IOTMYIITEHA - OHA je cacTaBHU Zeo MelyyHapogHOr oOMYajHOT MPABa, a Kao
TeMeJb OBOT TyMauema y31MMa ce C/Iy4aj moTanamwa aMmepudkor 6poga Kaponruna
u31837. rongune (The Caroline); TOM IPUIUKOM je y HAKHA/LHOj JUIIIOMATCKO]
pasmenu usmel)y apxaBHor cekperapa Cjenumennx Amepuukux /Jlp)kaBa
(mame: CA/l) - anujena Be6crepa (Daniel Webster) i MUHHCTPA CITO/BHUX
nocsioBa YjegumeHor KpameBcTBa Bennke bputanuje u Mpcke (mame: YK)
- Jlopga Emb6aprona (Lord Ashburton) ycTaHOB/BEHO y KOjOj CUTyaLHjH je
aHTHIIMIATOPHA camooabpana moryha (Bowett 1958:182-200; Schwarzenberger,
1976:149-150, Sofaer, 2010: 9o-101; Tibori-Szabo, 2011: 281-287; Bethlehem, 2012:
3). OBaj BUA TyMadema TeMe/bU Ce Ha CTAHOBHILTY ITpeMa KojeM je MmehyHapoHo
00MYajHO MPAaBO MPHUOPUTETHO 3a CaAPXKAj MPaBa HA CaMOOAOPaAHY Y OJHOCY
Ha [loBepy YH, Te nmajyhu y Busy HaBeieHO, yCJI0B 3a aKTUBAIMjy ITpaBa Ha
caMooJ0paHy HHje I0CTOjabe ,,0py)XaHOT Hanaza , Beh je 10BO/bHO MOCTOjabe
VMaHeHTHe npeTie Ja he 1o mera gohu. Ca gpyre cTpaHe, peCTPUKTHBHO
TyMauemwe Hervpa IoCTojame IIpaBa Ha aHTULMIIATOPHY caMoo0paHy, Te je
npe cBera ycMepeHo Ha ¢popmynanujy 4wiaHa 51 [loBese YH koju npeznsuba
7 je 3a MOCTOjarbe MpaBa Ha CaMOOJ0PaHy HEOTIXO/LHO MOCTOjakbe ,,0PYIKaHOT
namaga” (Brownlie, 1963: 275-280; Kelsen, 1951: 791-805; Corten, 2010: 401-
494). OBaj BUJ, TyMauemna je MPaBHO-TO3UTUBUCTUYKH, Te Ce MPUMAT Jaje
NMUCAaHUM M3BOpUMaA MpaBa, ogHocHO [ToBe/sn YH Hacnmpam melyHapozHor
obuyajHor nmpaBa. MCII ce u3puyuTO He M3jallbaBa O MOCTOjakby MpaBa Ha
AHTHUILIUMIIATOPHY CAaMOOAOPaHY, a/iH, Kao LITO je CIOMEHYTO, y BUIIIE C/Ty4ajeBa
CIIOMUbE ,,0Py)KaHH Halla/, Kao yCJIOB 3a aKTHUBAIIUjy TpaBa Ha caMooz0OpaHy.>

23 ICJ Nicaragua, napa. 195, ICJ, Oil Platforms (Islamic Republic of Iran v. United States of
America), Judgment of 6 November 2003, I. C. J. Reports 2003, napa. 72.

24 MCII je y npeagmety Hukapaeea uctakao ga ce Hehe o muTawy MMaHeHTHOr Hamaza
moce6HO M3jaurmasari: ,,[Tourro CTpaHe cMaTpajy Ja je mOCToOjarbe OBOT TpaBa yTBpheHo
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WMnak, u3puyumnTo Hen3jalllbaBarkbhe 0 aHTUI[UTIATOPHO] CAMOOAOPAHU OCTaB/ba
oznpelheHM MPOCTOpP 3a MOCTOjakhe eKCTEH3UBHOT TyYMayema.

Kaza ceyame y 063up mOMeHYTO €KCTEH3UBHO M PECTPUKTHUBHO TYMayeke
mpaBa Ha ynoTpeby cuie ¥ MpaBa Ha CaMOOL0paHy, CTAaB Jja MOBPeja yroBopa
aKTUBHUPA MPABO HA CaMOOAOPaHY MpeJCTaB/ba BUJ, KPajibe eKCTEeH3UBHOT
TyMaduerba MmpaBa Ha caMoo0paHy KOju HeMA YITOPHILTE Y TOMEeHYTOj TPaKCH
MCII1.>s Takohe, nmajyhu y Bugy npeosnabyjyhu naparus MCII, noBpena
MehyHapogHOr yroBopa ce He mojaB/byje Kao CaMOCTa/IHU MMPaBHU OCHOB Ha
KOjU Ce Ap)KaBe M3PUYHUTO MO3MBAjy KAaKO O MPABHO ONpaBjaje ynorpedy
cue, Beh camMo Kao MoMOhHU eleMeHT apryMeHTalvje JpyXXaBa.

5. [loBpeaa yroBopa Kao eeMeHT apryMeHTanuje
Cbh YH npuiukom gaBama oBnamrhema 3a
ynoTpe0y cue Ha ocHoBy ['maBe VII

Ynorpeba cume Ha ocHOBY omo6pewma Cb YH mpeacraBmpa omuite-
npuxBaheHu msyserak ox 3abpaHe ynorpebe cuie, Koju je nedbuHUCAH
IloBesom YH. Pesonyuuje Cb YH koje ce monoce Ha ocHoBy ['naBe VII
[ToBeme YH, u xojuma ce oBnaurhyje ynorpeba cuie, o6uvHo npensubhajy
moryhHocT mpegysuMarba ,,cBUX HeonxogHux Mepa” (all necessary means),
IITO MpejCcTaB/ba onuitenpuxBahenu eypemuszam osnanrhema 3a ynorpedy
cuse. [Ipunukom ycBajama oBakBux oanyka, Cb YH moxe, namelyy ocranor,
KOPUCTHUTH U apTYMEeHT o noBpenu MelyyHapogHor yroBopa. Y Tom ciy4ajy,
NOBpeJja YroBOpa He Mpe/CTaB/ba IIPAaBHU OCHOB 3a ynoTpely cue, Beh ce
KOPHUCTH Kao jelaH of, MOMOhHMX ejleMeHaTa apryMeHTalyje IPUINKOM
noHouremwa ognyke Cb YH Koja npescTaB/pa mpaBHYU OCHOB 3a yroTpeOly cue.

Haxko je Cb YH gonocuo Behu 6poj pesonyuuja Ha ocHoBy ['maBe VII
[ToBeme YH, penaTtuBHO cy Mano6pojHe OHe pe3osynuje Koje cafpxe U

Kao mpaBuIo o6uvajHor MeljyHapogHOTr MpaBa, OHe Cy Ce ycpeAcpeue Ha YCIOBe KOjU
perynuiry weropy ynorpe6y. C 063MpoM Ha OKOTHOCTH Y KojuMa je HacTao crop, CtpaHe
ce ITO3MBajy UCKJ/byYMBO Ha IIPAaBO HA CaMOOAOPaHy y CIy4ajy OPy)XaHOT Hamaza KojH je
Beh u3BpILeH, U MUTame 3aKOHUTOCTH pearoBama Ha HermocpeAHo npejcrojehy mpermy
OpY’)XKaHOT Hamaja Huje nokpeHyTo. CxonHo Tome, CyJ He U3HOCH CTaB O TOM ITUTABY."
ICJ Nicaragua, napa 194.

25 OBakBO TyMaueme noTBphyje u 3BaHWYHA pakca opraHa YH, rae ce uspuunTo HaBogu
Jia je IpaBoO Ha caMooA0paHy U3 YiaHa 51 [loBe/be JOMyUITEHO UCK/bY YMBO Ka0 OLTOBOP Ha
OpY’KaHH Hala/j, oK ,nospede MehyHapooHUX y2080pa ¥ CIUYHO HUCY C/Iy4ajeBU y KOjuMa
ce IMpaBo Ha caMoo0paHy Moxke akTuBUpaTu”. Bug,. Repertory of Practice of United Nations
Organs, Charter of the United Nations Chapter VII - Action with respect to Threats to the
Peace, Breaches of the Peace, and Acts of Aggression, Article 51 Supplement No. 3, Volume
I1, (1959-1966), mapa. 14, cTp. 265. [IpeyseTo 7. 5. 2026. https://legal.un.org/repertory/artsi/
english/rep_supp3_volz_arts1.pdf.
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M3PpUUMTO OBalheme 3a ynorpeby cuiie Kpo3 GpopMynanujy o opramhemwy 3a
npejsy3uMame ,,CBUX HEONMXOJHHUX Mepa’. Ha ocHOBY aHaiM3e y30pKa OBaKBUX
pe3o0Jynyja, y meT cay4dajeBa je mpoHaljeHo mo3rBame Ha OKOJTHOCTH Koje ce
MOTY CMaTpaTH noBpenoM MehyHaposHux yroBopa, 6uI0 y UBPUYUTO WU
nocpeaHo. Y jelHOj aHa/IM3MPaHO] pe30/IyLihjH, Y OKBUPY apryMeHTalyje,
YOY€HO je U3PUYMTO MOo3UBame Ha MoBpeny MehjyHaponHor yrosopa. Haume,
y Pezonyuuju 940 (1994) Koja je ycBojeHa MOBOZOM cuUTyauuje y PemyGauiu
XawuTH, pesonylLHja ce mo3nBa, usMelyy ocranor, Ha Criopasym ca ['yBepHepoBor
octpBa (Governors Island Agreement) u noBe3auu bbyjopuiku maxrt (Pact
of New York) Te ce ocyhyje ,, KOHTUHYUPAHO 3aHEMapHUBakkbe MOMEHYTHUX
CIIopa3yMa O CTpaHe UJIerajaHor de facto peXxuMma, Kao U oi0ujame peXxuma
na capabyje y Hanopuma Yjenumenux Hanuja 1 OpraHusanyje aMepuyKux
Ip)KaBa yCMepeHUM Ka BbHUXOBOM ciipoBohemy .2° OBa pe3onynyja JOHeTa je
Ha ocHoBy ['naBe VII IloBeme YH, u cagpxu u oBnamhemwe 3a popmuparme
MYJITUHALIMOHATHUX CHATa Koje MOTY Ipey3eTH ,,CBa HEOIIXO/JHA CPeCTBA’
3a cipoBoheme cBOr MaHaTa.*’

Y nBe pesonyuuje je, ca Apyre cTpaHe, YyOUeHO IOCPeAHO MO3HUBamwe
Ha noBpeJe obaBe3a Koje ce nepunuiry mehyynapoguum yrosopuma. Tako, y
Pesonyuuju 794 (1992), Koja je moHeTa MOBOAOM cHUTyaluje y JleMOKpaTCKoj
Peny6uuu Comanuju (mame: Comanuja), Cb YH ce y mpeambynapHom mey
pesonynuje, udaMelyy ocranor, mo3uBa 1 Ha ,,KOHTUHyHPaHe U3BELIT3je O
pacrpocTpambeHrM KplllelkhruMa MeljyHapogHOT XyMaHUTApHOT MpaBa Koja ce
norahajy y Comanuju, yk/pyuyjyhu n3Benitaje o Hacu/by ¥ IpeTHaMa HaCUJ/beM
IPOTHUB 0cO6J/ba KOje 3aKOHUTO y4YeCTBYje Y HEIIPUCTPACHUM aKTUBHOCTHMA
Npy)XXamka XyMaHUTapHe mnomMohu; HaMepHUM HamajzvMa Ha Hebopie,
XYMaHHUTapHe MOIIMJ/bKe M BO3MJIA, KA0 U HAa MeJULIMHCKe U XyMaHHUTapHe
00jexTe, M OMeTamy HCIOPYKe XpaHe M MeAUIMHCKUX IOTpPeNnIITHHA
HEOMXOJAHMX 3a ONCTAHAK IMBHUIHOI CTAHOBHHULITBA.>* OBOe BUAUMO
IIOCpeAHO NO3MBake Ha Kpllema InpaBuia MehyHapogHor xymaHuTapHor
npaBa Koja cy gepuHucaHa YKeHeBCKMM KOHBeHIIMjaMa M3 1949 TOAHHE.>
Takohe, y Pezonynuju 1973 (2011), Koja je ycBojeHa TOBOAOM CUTyalHje y
Jlubwujckoj Apamnckoj Llamaxupwuju, HaBoAM ce Aa ,,INUPOKO PaCpOCTPabeHU
¥ CUCTEMATCKU HATAAU KOjU Ce TPeHYTHO O/BHjajy y /Inbujckoj Aparnckoj

26 UN Security Council, Resolution 940 (1994), UN Doc. S/RES/940, 31 July 1994, npeambyna
2-3.

27 Ibid., mapa. 4.

28 UN Security Council, Resolution 794 (1992), UN Doc. S/RES/794, 3 December 1992,
npeamOyia 2-3.

29 3ajefHUYKU 4jaH 3 YKeHeBCKMX KOHBEHLIMja U3 1949. TOJHHE, KOjU je TPUMeH /bUB Ha
cyKkobe Koju HeMajy MeljyHapoaHU KapakTep, HaBoau ofpehene nospene mehynapoznor
XyMaHUTApHOT IPaBa Koje ce HermocpeaHo HaBoe y Pesonyuuju 794 (1992).
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[lamMaxupuju mpOTHUB UBUITHOT CTAHOBHHULITBA MOTY IIPe/ICTaB/baTH 3/I0YNHE
NMPOTHB YOBEYHOCTH , LIITO C€ MOXKE Y3€TH Ka0 IMOCPeHO MO3UBabe Ha MOTYhy
noBpeny 4iaHa 7 Pumckor craryra MelyyHapogHor KpuBHUYHOT cyza.°
KonauHo, y ABe pe3onynyje je youeHO NO3MBame Ha IOBpeJie pe3oayLyja
Cb YH. IlpaBHa npupozsa mehjyHapoguux yrosopa u pesonynuja Cb YH
ce pasnukyje — oBo je nmorBpauo u MCII y caBeTogaBHOM MHIL/bEHY Yy
npegMety YcknaheHocm jedHocmpaHoez npoanauwera HezasucHocmu Kocoea ca
mehynapodHum npasom (2010), rae cyn ykasyje Ha ciefehe pasauke: 1) Cb YH
ZIOHOCH ,,je THO jeIUHO, KOJIEKTHUBHO TeJI0 U OHe ce u3palyyjy kpos nmporuec xoju
je BeoMa pasIMYMT OJ] OHOT KOjU Ce KOPUCTH 3a 3aK/byUYHBae Mel)yHapogHOT
yroBopa‘; 2) pesonyuuje Cb YH cy mpoussoz nporeca riacamwa npeasuhenor
4yaHoOM 27 [loBesbe, @ KOHaYaH TEKCT TaKBUX pe30JylHja MpeACcTaB/ba CTaB
Chb YH kao Tena; 3) pesonyuuje Cb YH mory 6utu o6aBesyjyhe 3a cBe
Ip)XaBe 4YlaHule, 6e3 063upa Ha TO Ja I CYy OHE y4eCTBOBAJjIe Y (bXOBOM
bopmynucamy.’? Unak, yian 25 [oBewe YH npensuha ob6aBesy yiaHua
Yjenuwenux Haunuja (mame: YH), na cxomuo INoesu YH, npume u usspiie
opnyke Cb YH3* Umajyhu y Buny ma cy pesonyuuje Cb YH ,,onnyke™, a na je
[ToBepa YH myntunarepanuu melyynaposuu yrosop, nospeza pesonynuje Cb
YH nocpenHo npeacTasba v noBpeay 4iaHa 25 [loBebe YH ¢ 063upom Ha To
Zla IOBpe/ia OBOT YJIaHa MpeJCTaB/ba v OBPey Mpey3eTe yroBopHe oOaBese.
[Ipumep oBakBe aprymeHTaunuje Moxe ce BugeTu y Pesonyuuju 678
(1990) CBb YH, xoja je nonera moBozom cutyauuje usmely Penybiuke Mpak
(masme: Upak) u KyBajra, 1 y Ko0joj ce y mpeambynu HaBogu zaa ce HMpak
HHje TOBUHOBAO IPEeTXOAHO ycBojeHUM pe3onynujama Cb YH3* O6aBesa
noBuHOBamwa ognykama Cb YH npeacraBmpa o6aBesy gpxaBa unanuna YH y
ckany ca wianoM 25 [ToBeme YH3, a [ToBema YH je mehyynapoguu yrosop.

30 UN Security Council, Resolution 1973 (2011), UN Doc. S/RES/1973, 17 March 2011,
npeam6yia 6; Buxa. Rome Statute of the International Criminal Court, 1998, 4. 7. Ha Be3y
,,3/I0YMHA IPOTHUB YOBEYHOCTH 3a PUMCKHUM CTaTyTOM yKa3yje U MO3WBakbe HA OJTYKY
CB YH ycBojeny y Pezonyuuju 1970 (2011) a cutyauwujy y /In6uju, noues oz 15. pedbpyapa
2011. TOAWHe, TIpociean Tyxxuony MehyHnapoxuor kpusuunor cyza. Bug. S/RES/1973,
npeamb6ya 14; UN Security Council, Resolution 1970 (2011), UN Doc. S/RES/1970, 26 February
2011, Mapa. 4.

31 ICJ, Accordance with International Law of the Unilateral Declaration of Independence in
Respect of Kosovo, Advisory Opinion of 22 July 2010, mapa. 94.

32 IloBema VH, un. 25.
33 Buga. Provisional Rules of Procedure (S/96/Rev.7), [IpaBuo 31.

34 UN Security Council, Resolution 678 (1990), UN Doc. S/RES/678 (name: S/RES/678),
29 November 1990, mpeam6yra 1-2.

35 IloBespa YH, un. 25. Ynanosu YH carmacuu cy ga npuxsare 1 u3BpiaBajy ogayke Cb
YH y carnacHoctu c oBoMm [loBemom.
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Y oBoj pesonyuuju, onnyuyjyhu Ha ocHoBy I'nase VII Tlosemwe YH, Cb YH
oBnaurhyje Ap>kaBe YjaHHIE HA MMpeAy3HUMalbe ,,CBUX HEOMXOJHUX Mepa’
Kako 6u ce mogp)kana u crpoBena Pesonyiuja 660 (1990) ¥ cBe HaKHagHE
pejsieBaHTHe pe30JylHje, Te MOHOBO YCIOCTABUIU Mel)yHapOgHU MHUP U
6e36e1HOCT y TOj 061acTm.3¢

Taxohe, y Pezonyuuju 836 (1993), Koja je JOHeTa MOBOJOM CHUTYyaLHje
y bocau u Xepuerosunu, Cb YH y npeambynu pesonyuuje KoHCTaTyje na 'y
CJTy4ajy Hamaja Ha ,,CUT'ypHe 30He” Koje CY YCTaHOB/beHe IPEeTXOAHO YCBOjeHUM
pesonynujama Cb YH, muposua mucuja YHITPO®OP (United Nations Protec-
tion Forces - UNPROFOR), noctynajyhu y camoonGpaHu, MOXKe Mpeiy3eTH
,,CBe HEOIXOiHEe Mepe, YK/byuyjyhu u ynorpe0y cue”3?

M3 HaBemenmx npumepa moxemo Buzetu na Cb YH ne xopuctu
no3MBame Ha oBpeay MehyHaposHor yroBopa kao ocHOB 3a ynorpe0y cue.
MebhyTumMm, y npeamOyiapHOM e Ty aHa M3 PAHUX Pe30JTyIivja youaBa ce UIu
M3PUYUTO HaBolhemwe moBpese Mel)yHapOJZHHUX YyroBOpPa, UJIU Ce MOCPEesHO
yKasyje Ha noBpezy obaBe3a geprnHHcaHUX MeljyHapogHUM yroBopuma.

6. [loBpena yroBopa Kao feo apryMeHTaIluje JpXaBa
MPUINKOM 00pa3iarama MPaBHOT OCHOBA 3a YIIOTPeOoy cuie

[lutame mosuBamwa Ha MOBpeJy yroBopa Kao CaMOCTAa/IHOT OCHOBA
3a ynorpeby cHJle, Kao LITO je MPeTXOAHO NMPUKa3aHO, HeMa yIOpHUIITe Y
caBpeMeHoM MelhyHapozHOM mpaBy. 360r Tora, Ap)KaBe Koje mpuberasajy
ynoTpebu cuje, He HaBOJe U3PUYMTO MoBpeny MehyHapogHor yroBopa kKao
CaMOCTAJTHU MIPaBHU OCHOB 3a ynotpeby cuie. Mehytum, one y onpehennm
CJly4yajeBMMa KOPHUCTe MO3MBame Ha noBpeny MehyHapogHux yroBopa xao
e/IeMeHT Y OKBUPY apryMeHTalluje Koja ce KOPUCTH MPUIIMKOM o0pasiaramwa
IPaBHOT OCHOBA 3a YIOTpeldy cuJe.

YK, ®pannycka u Mspaen ynorpebunu cy cuny npotus Pemny6ianke
Erunar (game: Erumar) 1956. rogune. [Ipunnkom o6pasarama OCHOBA 3a
ynotpe0y cune, mpeacraBHuu YK u Ppanirycke mo3Baiu cy ce Ha 3aLITUTY
cno6ogue rnoBuabe Cyenkum KaHanom.® Crno6oza nmoBugba Cyenkum
KaHasioM Oua je sedunucana Llapurpagckum ciopasymom us 1888. rogune.»
AprymenTauuja YK ce 3acHMBajIa Ha Te3M O 3aLITUTH 1000 HE MIOBHU0E
CyeunkuM KaHajioM, Koja je mpaBHO Ouia perynucaHa Llapurpagckum

36 S/RES/678, mapa. 2.
37 UN Security Council, Resolution 836 (1993), UN Doc. S/RES/836, 4 June 1993, mapa. 8.
38 UN Security Council, 751st meeting, S/PV.751, 31 October 1956, nmapa. 46, 47, 59, 61.

39 Convention between Great Britain, Germany, Austria-Hungary, Spain, France, Italy,
The Netherlands, Russia and Turkey Respecting the Free Navigation of the Suez Maritime
Canal (1888), u. 1.
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criopaszymoMm u3 1888. roguHe, anu Koju YK HUje U3pUUUTO HaBeJIO Y CKJIONy
cBoje aprymeHTauuje.*° YK oBoM nNpuanKoM HHje KOPUCTUJIO TO3WBamkhe Ha
[ToBe/bom YH ycTaHOB/bEeHE M3y3eTKe 0f, 3abpaHe ynoTpebe cujie U MpeTHke
CHJIOM Kao ITPaBHU OCHOB 3a CBOje iesioBawe. CIMUHY apryMeHTalujy y BUAY
3amrTuTe cioboxHe roBuabe CyerKUM KaHa/IoM 0e3 N3PUYHTOr IO3UBamkba
Ha llapurpagcku criopasym uau Heku of, [loBessom YH ycraHoB/BeHHX
v3y3eTaka of, 3abpaHe ynorpebe cuje U MpeTHmhe yInoTpeOoM Cuie nMmaja
je u Ppanuycka.* Kog oBe aBe np)kaBe, Yy KOHKPETHOM CJIy4ajy, He IMOCTOjU
eKCIUTUIIMTHO MO3MBakbe Ha TPAaBHU OCHOB 3a ynoTpeby cue, Beh je mo3uBame
Ha 3alITUTY CI000JHe MIOBHA0e U CIIOMHUIbalbe pa3fBajama 3apahenux
CTPaHa jeflaH OJ] HajBU/I/bUBHjUX apI'yMeHaTa KOjU Cy KOPUCTHJIe OBe JIp)KaBe.

Ca gpyre ctpane, M3paen je Takohe ynorpe6uo cuny npotus Erumnra
28. okTOOpa 1956. roguHe. Ha BaHpegHOj cienujanHoj ceqHunu [eHepanHe
ckynuutuHe YH, npencraBuuk M3paena je nmpuinkom obpasjiarama OCHOBA
3a ynorpebe crjie U3PUYMTO HABeO Ja je , Erumar, ymopHum rnmoHaB/bambeM a
usMelyy apxaBe M3paena u Erunra nocroju cramwe para, 3/10yniorpe61uo MOTUB U
cBpxy OmiTer yroBopa o NpuMHpjy, Koja je, KaKo je y CaMOM yroBOpYy HaBeJJeHO
IeT MyTa, MTOHOBHO YCIIOCTaB/bakbe TpajHor Mupa.** Takohe, nmpencraBHUK
M3paena HaBeo je ga je Erunar ,,mpekpuIvo cBojy cBe4aHy ob6aBe3y mpema
[loBemu YjegumweHnux Hauuja, npeMa Llapurpagckom cnopaszymy us 1888.
rofiniHe, Kao M Ipema pesonynujama CaBera 6e36efHOCTH 0, 1. cenrTeMOpa 1951.
(S/2322) n13. okTOGPa 1956. (S/3675) y morneny Cyenkor kKaHana' Te je ,,0BUM U
JpyTYM HellpHjaTe/bCKMM aKTHUMa, Erunar nmogpuo Myup u JIMLINO CIIOPa3yM
0 MPUMUDP]jY CBUX WweroBux ¢yHkuuja .+ [lopes HaBeseHOr, MpeACTaBHUK
N3paena HaBoau ciexehe:

,CIIOpa3yMm o MpUMUD]Y je, Y OKBUPY OBe MOJTUTHKE, MOCTA0 PUKIIMja
kojoj Erunar u gabe camo ¢popmaiHo nmoguIa3y y Mepu y K0joj cMaTpa /ia TO
MO)Ke TIOC/TY>KUTH JeCTPyKTUBHOj Hamepu. Ctora 6u noBparak Ha Criopasym
O NMPUMHUP]jy NPeJCTaB/bao MOBPATaK Ha CUCTEM KOjH je CIY)KHO Kao IapaBaH
3a BUKTUMMU3a1ujy, 00jkoT u 6710Kkasy M3paena, Kao ¥ 3a HOTUTUKY YCMEPEHY
Ka KOHa4HOM YHuLITewy M3paena. [lltaBume, Erunar Taj cnopasym Tymadu
y TEpMHUHHMA CTakba para.*

40 UN Security Council, 751st meeting, S/PV.751, 31 October 1956, mapa. 46-47.
41 Ibid., mapa. 59, 61.

42 United Nations, General Assembly, Official Records, First Emergency Special Session,
563rd plenary meeting, New York, 3. HoBem6ap 1956, A/PV.563, mapa. 171; No. 654. Egyptian-
Israeli General Armistice Agreement, Rhodes, 24 February 1949.

43 Ibid., mapa. 172.
44 Ibid.

202



K. KoBau | cTp. 189-210

M3paen HUTZe He HABOJM IITA je TTPAaBHU OCHOB 3a ymotpeby cuie, a
HajBU/I/bMBUjU €JIeMeHT y apTyYMeHTallUj! je UBPUYUTO NN03UBae Ha IOBpeJie
HaBesleHUX Mel)yHapoaHUX yroBopa. M3paen U3pryunTO HE HABOAM fia TIOBpe/ie
MelyHapoZHOT yroBOpa Zajy OCHOB 3a ynotpe0by cuie, Mehy THUM, UCTHLIAEbEM Jja
6u moBparak Ha Criopa3yM IpezCTaB/bao MOBPATaK y CUCTEM KOjH je ,,lTapaBaH’
3a,,KOHaYHO YHULITee M3paena’, Mi3paen ykasyje Ha CBOjeBPCHY MMaHEHTHY,
a MOXK/Ia YaK U Oyzayhy npeTisy Kojy O 1o mhera npeCcTaB/ba0 OCTAHAK MTPHU
oBoM Criopa3ymy, Te OCTaHAK MPU CUTYAILHjH KOja je MoCTojasia npe yrnorpede
cuse. Y TOM CMHUCITY, apryMeHTanuja Mi3paena 61 Mor/ia moKa3uBaTH eJieMeHTe
Kpajibe eKCTEeH3UBHOT TyMadema IPaBa Ha CaMOOoI0pPaHy, MaKO Ce TO U3PUYHUTO
HUT/le He CIIOMUEbe Y apryMeHTallujH.

CA/l cy aBrycra 1964. ToguHe, HAKOH UHOUAEHTA Y TOHKUHIIKOM
3a7UBYy, ynorpebusne cuny npotuB [lemokparcke Penybnvke BujeTHam
(mame: CeBepuu Bujernam). Ha cemaunu Cb YH oapikanoj 5. aBrycra 1964.
rogune, CAJl cy ce mosBasjie Ha MPaBO HAa CaMOOAOPAHY KAao MPAaBHU OCHOB
3a ynorpeby cue.> MehyTum, y cKony aprymMeHTalyje, HABOJH Ce U Ja je
peXXuM y XaHojy ,,HaMePHO U CUCTEeMATCKU dJiarpaHTHO npekpurno YKeHeBcke
yroBope”.4® JKeHeBCKMM yroBOpMMa 3aK/byY€HUM 1954. TOAUHE OKOHYAH
je IlpBu MHAOKMHECKU paT U OBAj YITOBOP [OBEO je 0 CTBapama YeTHUpPHU
HoBe apkase: KpaseBune Kamboite, KpameBuna Jlaoc, Bujernama (Jyxuu
Bujernam) u CeBepHor BujeTHama.

Cnenehu nmpumep koju hemo HaBecTH je ciy4aj ymorpebe cuie
HMpaka npotus MpaHna 1980. roguHe. Y nucmy koje je Mpak nocnao Cb YH
21. cenTeM6pa 1980. ToMHE HEITOCPEAHO yOoUuHU yrnorpebe cyvie, IPUIUKOM
ob6pasnarama ynorpebe cue, FMipak je BeIUKY MKy MOCBETHO MTOBPeIU
Amxupckor criopadyma of, crpaHe Mpana.*® Y oBoMm nmucmy, HaBoAM ce 11a je
VpaH npekpino o6aBe3y HeMelllawka Y YHYTpallkke nocaose Mpaka koja je
6una nepuHrcana naparpadpom 4 oBOr criopasyma.+? 360r oBe mospeje, Mipak
je 610 cTaBa Jja MPEeTXOAHO 3aK/byYeHH CIIOPa3yM BHIE He BaXXU U Ja CIIOPHA

45 UN Security Council, 1140st meeting, S/PV.1140, 5 August 1964, mapa. 46.
46 Ibid., mapa. 48.
47 Geneva Agreements 20-21 July 1954.

48 Treaty concerning the State frontier and neighborly relations with protocols (Iran and
Iraq) (1976).

49 Bup. Annex, Letter dated 21 September 1980 from the Minister of Foreign Affairs of
Iraq to the Secretary-General, A/35/268, cTp. 1, 2.
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TepuTOpHja oTyja npumnazaa Mpaky.>® Meljytum, npaBHU OCHOB 3a ynoTpely
cusie Ha Koju ce Mpak no3Bao 6mJI0 je mpaBo Ha caMOOAOpaHy.”

Pycka ®enepaunja (game: Pycuja) ce mpunukom ynorpebe crie mpoTHUB
['py3uje 2008. roguHe, y OKBHUPY CBOje apryMeHTalMje Mo3uBajia, usMmely
OCTaJIOT, M Ha IMOBpeJie MPEeTXOAHO 3aK/byYeHUX Mel)yHapoJHUX yroBopa
- Cnopasyma u3 Coumja us 1992. roguHe, Cropasyma u3s MockBe 13 1994.
roguHe U MemopaHayMma o MepaMa 3a o6e36ehBame 6e36eIHOCTH U jaYarbe
Melhycob6HOr moBepemwa nsMel)y crpaHa y rpy3ujcKO-0CETHjCKOM CyKoOy U3
1996. roaguHe.>> Tokom o6pahamwa Cb YH 8. aBrycra 2008. rogute, ambacamop
Pycuje npu Cb YH ucTakao je ga je rpy3ujcka cTpaHa ynoTpebuia cUiy, Te
je THMe U MOBpeAyIa CBOjy o6aBe3y o MeMopaHAyMy U /A je IOBpejHa
nemuanTapusoBaHy 30Hy oxapeheny Cmopasymom u3 Couuja.53 Takobe,
npeacTtaBHUK Pycuje je Ha ceguunu Cb YH ogpixaHoj 10. aBrycra 2008. roguse
HaBeo Ja je I'py3auja moctynuia nporuBHo Crnopasymy u3 MockBe u3 1994.
roguHe.>* MehyTuwm, nopes nmosuBamwa Ha moBpeie OBUX criopa3yMa, Pycuja je
obpassarasa ynorpely cHjie TUMe IITO je LITUTHUIIA UBUTHO CTAHOBHHUIITBO
y paTrom 3axBaheHOM mozpyyjy, Te ce MO3MBaJja U Ha IMPAaBO HA CAMOOAOPaHY
n3 4yaaHa 51 [loBebe YH.5

KoHayHo, mpumep 13 caBpeMeHe paKce MOXXeMO BUETH KOJ, yIioTpebe
cune Mpana nporus M3spaena 13. anpuia 2024. roguHe Kao OJTOBOP Ha
M3paeJICKU Hamna/ Ha KoH3ynaT MpaHa y /lamacky of 1. anpuia 2024. TOgUHe.
WpaH, y nucmy nocnarom YH 1. anpuia 2024. roguHe HaBOAU Jla U3paeiCKU
Hara/ npejcTaBsba ,,prarpaHTHo Kpuiewe [loBebe YjenumeHUX Hanuja,
Mel)yHapoJHOT ITpaBa M OCHOBHOT Hayejla HeMOBPeAMUBOCTH JHUITIOMaTCKUX
¥ KOH3YJIapHHUX MPOCTOPHja, Kako je nmpeasuheno beukom KoHBeHIUjoM
O AMIJIOMAaTCKUM OJHOCHUMAa U3 1961. roguHe, bedykoM KOHBEHLIWUjOM O
KOH3YyJIapHHUM OJHOCHMaA U3 1963. rogrHe U KoOHBEHLIjOM O cripedyaBamwy
Y Ka)XKibaBaby KPUBUYHHUX Zlesla MPOTHUB MeljyHapoaHO 3amTuheHnx nuIia,

50 Ibid., cTp. 3.

51 Ibid. ,,360r moBpeae Amkupckor copasdyma Hpaxk je y o6aBe3u ma KOPUCTH CBOje
JIETUTUMHO MPABO HAa CaMOOAOPaHY TEPUTOPHjaTHOT MHTETPUTETA U CYBEPEHUTETA, Te
npaBo Ha nmoBpahaj uary6/seHux TepuTopuja myTem ymnorpebe cue.”

52 Agreement on Principles of Settlement of the Georgian - Ossetian Conflict, Sochi, 24
June 1992; Agreement on a Cease-Fire and Separation of Forces, signed in Moscow on 14
May 1994; Memorandum on Measures of Providing Safety and Strengthening of Mutual
Confidence between the Sides in the Georgian-Ossetian Conflict, Moscow, 16 May 1996.
53 UN Security Council, S/PV.5952, 8 August 2008, cTp. 3.

54 UN Security Council, S/PV.5953, 10 August 2008, cTp. 9.

55 Ibid., ctp. 8; Letter dated 11 August 2008 from the Permanent Representative of the
Russian Federation to the United Nations addressed to the President of the Security Council,
S/2008/545.
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YK/by4yjyhu ZUIIOMaTCKe areHTe, U3 1973. roguHe”.5 Y OKBUPY OBOT ITUCMa,
VpaH He HaBOJM jolI MPaBHU OCHOB 3a ynoTpely cuie, Beh camo ,,3agpikaBa
IPaBO Ha JIETUTUMHO Y ypolheHOo IMpaBo Ha OCHOBY Mel)yHapoJHOTr MpaBa u
[ToBesbe YjepumeHnX HallMja Ha IpeAy3UMae Oy YHOT OAr0BOpa Ha TaKBe
He3amucuBe (THycHe) akTe”. MelhyTuM, y mucMy Koje je mociao rnpejce HUKY
Cb YH 30. anpuna 2024. ronune, MlpaH HaKHaJHO HaBOJ U /1a je TPaBHU OCHOB
3a ynmotpeby cusie 610 MPAaBO Ha camMoonOpaHy u3 4iaH 51 [ToBeme YH.5
Takohe, ncTuye ce na je U3paesicKu ,,0py)KaHHU Hamaj, oOf 1. allpyja 2024.
roguHe 6o mpoTuBaH 4YnaHy 2 (4) [ToBewe YH.5® /lakse, moBpesa yrosopa
KOjHU ce OJHOCE Ha CTATYC AUTJIOMATCKO-KOH3Y/IaDHUX MPeCTaBHULITABA Ce
OBJle KOPUCTHU Kao0 e/IeMeHT y apryMeHTall|jy KOjoM ce 0JAaTHO IeTUTUMHU3Yje
ynoTpeba cuie Ha ocHOBY 4iaHa 51 [loBebe YH. OBrie je moTpe6HO HOAATHO
IPUMEeTHUTH Ja ce clioMube U nospea [losese YH y mpBoM nucmy, ogHOCHO
noBpega 4iaHa 2 (4) [Tosewe YH y apyrom nmucmy. Mmajyhu y Bugy ga je
[ToBeba YH mynrunarepanuu melyyHapoguu yrosop, a fia moBpeza 4iaHa 2
(4) IToBe/pe YH He 3Hauw per se fa je JOLLIO 10 ,,0PY KaHOT Hamaa” Kao yCJIoBa
3a aKTUBAIMjy MpaBa Ha camoo0paHy us 4iaHa 51 [ToBebe YH, oBakaB HaBoO/,
Npe/iCTaB/ba JOAATHY IESTUTUMH3aLIMjy apryMeHTanyje FMipaHa y KoHKpeTHOM
CITY4ajy.

M3 HaBejeHMX TPHIMepa MOXKEMO BHJETH Ja Ce TOBpe/ia yToBOpa KOPUCTHU
Kao eJIeMeHT Yy OKBUPY apI'yYMeHTallvje p)kaBa IIPUIMKOM 00paslarama OCHOBA
3a ynotpeby cue. Y BehuHu cny4ajeBa, no3vBame Ha moBpeay MelyyHapogHOr
yroBOpa NpeACTaB/ba JOJATHU €IeMeHT JTerHTUMH3aliHje TPAaBHOT OCHOBA
3a ynoTtpeby cujie, ¥ TO IIpaBa Ha caMoo0paHy Kao U3y3eTKa of, 3abpaHe
ynoTpebe cuie U npeTme ynorpebom cuie. M3yseTHo, Koz ciay4daja Cyenke
KpH3e 13 1956. TOAMHE, BUAMMO OJCYCTBO U3PUYHUTOT MPABHOT OCHOBA Y CKJIOMY
aprymeHTauyje YK, ®pannycke, npu yemy Koz YK u ®paniycke 3amrura
cnobosHe mIoBUAGe U pasaBajarbe 3apaheHux cTpaHa npeosnalyje, TOK ce
xoz, Mspaesna, noBpesa melhyHapogHor yrosopa jaB/ka Kao BUJ, yKa3uBamba
Ha CBOjeBPCHY MMaHEHTHY, 3 MOX/Ja 4YaK U Oyayhy npermwy Kojy 61 ocTaHak
npu MeljyHapoZHOM YyroBOpy ¥ MOBpPATAK Ha CUTYALH]jy Mpe yrnoTpebe cuie
npezcTas/bao 1o Mspaes.

56 Letter dated 1 April 2024 from the Chargé d’affaires a.i. of the Permanent Mission of
the Islamic Republic of Iran to the United Nations addressed to the Secretary-General and
the President of the Security Council, UN doc.

A/78/838-5/2024/281.

57 Letter dated 30 April 2024 from the Permanent Representative of the Islamic Republic
of Iran to the United Nations addressed to the President of the Security Council, UN doc.
S/2024/349.

58 Ibid.
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7. 3aKJby4aK

Y pany je norBpheHo na noBpena meljyyHapogHor yroBopa He npecrasba
u3y3eTakK o7 3abpaHe ynoTpebe cuie U IpeTHe yIOoTPeOOM CHJIe - U3y3eL U Of,
oBe 3a0paHe cy mpaBo Ha camoo6pany u npuHyaHe Mepe Cb YH u3 'nase VII
[ToBeme YH (unaH 42 y Be3u ca unanom 39 [ToBeme YH). [Topen wux, mos3us
I p>KaBe HA MHTEPBEHIINjy MOXXe OUTH OCHOB KOjU MCKJ/by4Yje IIPOTUBIPABHOCT,
OJJHOCHO, aKO Ce ITO3MB [T0CMaTpa Kao mpuMapHa HopMma MehyHapogHor npasa,
Kao LITO je TO c1y4aj Kog KopTeHa, OH OHZla HU He Tpe/ICTaB/ba IOBpely YaHa
2 (4) TloBeme YH.

Takolhe, beuka KoHBeHIIMja 0 yTOBOPHOM IpaBy He npeaBula MmoryhHoct
ynorpebe cuse y ciydajy MaTepHjajiHe moBpeje MeljyHapogHHUX yroBopa, a
tTakohe, mpaBHJa 0 OJrOBOPHOCTH Jp)XaBa 3a MeljyHapoaHe MPOTUBIPaBHE
aKTe MCKJbyuyjy MOryhHOCT mpOTHBMepa Koje yKJ/by4yjy ynoTpely cue.

MehyTtum, mcrpakuBame IOKasyje Ha4YMH Ha KOjU Ce IO3UBame
Ha noBpeny MehyHapoaHux yroBopa kopuctu y aprymentauuju Cb YH u
apxasa. Tako, Cb YH Moxxe n3puuuTo Uu nocpeHO KOPUCTUTHU MO3UBaAe
Ha noBpexay MehyHapogHUX yroBopa y CKJIONY apryMeHTanuje MpUIUKOM
JOHOIlIewa pesonyuuja Ha ocHoBy ['naBe VII IloBeme YH, y kojuma ce gaje
oBnamheme 3a mpesy3nMame ,,CBUX HEONTXOJHUX Mepa’, OJTHOCHO, KOjuMa ce
naje oBnaurheme 3a ynorpeody cue.

Ca gpyre cTpaHe, Ap)KaBe He KOPUCTE MOBpey Mel)yHapoHOT yroBopa
Ka0 CaMOCTaJIHU IPaBHU OCHOB 3a ynortpeby cuie. MehyTum, nosusamwe Ha
noBpezie MehyHapoHMX yroBopa MOXKe ce yOUHTH Y MPAaKCH JP)KaBa Kao jelaH
o[, eJleMeHaTa apryMeHTallyje KOjuM ce 06pa3Jiake OCHOB 3a ynoTpely cue —
IO IIPaBUJTY, peY je O IIPaBy Ha CaMOOAOPaHy Kao U3Y3eTKY Of] OIITe 3abpaHe
ynoTpebe cure.

Taxohe, ncrpaxxuBamwe HOKTpUHapHe febare yKa3dyje Ha TO fa CTaB O
noBpeu MeljyHapoZHOT yroBopa Kao HEIMOCPeAHOT ITOBOJA 32 AKTUBUPAbE
MpaBa Ha CaMOOIOPaHY MpeJICTaB/ba BUJ KPajibe eKCTEH3UBHOT TyMavera Koju
HeMa yropuurTe y npakcu MehyHapogHor cyzsa npaBge, ay Unak, Ho3uBame
Ha TaKBY [TOBPeAY IOjaBJbyje ce Kao MOMOhHU eJleMeHT apryMeHTalvje Jp)KaBa
y OKBHPY MO3MBaka Ha MPABO Ha CaMOOAOpaHy Kao M3y3eTaK Of, OILITe
3abpaHe ynoTpebe cue.
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Kristian Kovac¢’

Use of Force in International Law and
Breaches of International Treaties

Summary

The question of the relationship between the breach of an international
treaty and the use of force is a question that is generally not considered con-
troversial, considering that contemporary international law leaves no room for
invoking a treaty breach as an independent legal ground for the use of force.
This is established by examining the regime governing the prohibition of the
use of force and the threat of using force in international law, the exceptions
to that prohibition, as well as by considering the consequences of a violation of
the rules of international treaty treaties and the rules on state responsibility for
internationally wrongful acts. The research demonstrates the manner in which
invoking a breach of international treaties is utilized in the argumentation of
both States and the United Nations Security Council (UNSC). On the one hand,
States do not invoke a treaty breach as an independent legal ground for the use
of force but it is commonly used in practice as an argumentative element used
to further substantiate the ground for the use of force; as a rule, it is the right to
self-defense as an exception to the general prohibition on the use of force. On the
other hand, the UNSC may explicitly or indirectly invoke treaty breaches within its
argumentation when adopting resolutions under Chapter VII of the UN Charter
which authorize ,all necessary measures’; thus, they actually autorize the use of
force as the second exception to the general prohibition on the use of force. The
subject matter of the analysis in this paper includes the doctrinal debate between
extensive and restrictive interpretation of the right to self-defense in terms of the
question of whether a breach of an international treaty can serve as a ,trigger’ for
activating the right to self-defense.

Keywords: prohibition of the use of force, right to self-defence, UN Security
Council, breach of international treaties, State responsibility for internationally
wrongful acts.
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