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Ancmpaxm: [Nonazehu 00 ananuze unaxa 38(1)(6) Cmamyma MebhyHa-
podHoe cyda npagde, unaHa 53 beuke konseHyuje o npagy mehyHapoonux
yzoeopa u pada Komucuje 3a mehyHapodHo npaso, y unaHky ce pasamampa
npupoda, ¢pyHkyuja u mehycobHu od0HoC onwmux NpasHux Haveaa u
nepemnmopHux Hopmu y mehyHapodHom npasHom nopemky. Pokyc
pada je Ha meopujckoM numarby moeyhHocmu da au onwma Havena
mehyHapodHoe npasa mozy cmehu cmamyc nepemnmopHux (ius cogens)
Hopmu. [lojeduHe HOopMme, UAKO HOPMANHO yKOperbeHe y Yy2080PHOM UNU
obuyajHom npasy, mozy pehiekmosamu onwma Havend Koja doCmuxicy
nepemMnmMopHU cmamyc 3axeasvyjyhu ceom HOpMamMueHOM UHMeH3umemy
u yHusep3anaHoj npuxeaheHocmu. Ha moj ocHosu passuja ce koHyenm
mpaHceep3anHe xujepapxuje, npema Kome ius cogens npedcmassba
MemaHopMamueHu Keaaumem Koju Moxce bumu ceojcmeeH HOpmama
pasauvumoe nopekaa, ykvyuyjyhu u onwma Havena npasa. 3akvyuyje
ce da onwma npasHa Hay1end, ynpkoc c80joj mpaduyuoHatHo cxeaheHoj
JdONYHCKOj yn103U, uMajy nomeHyujan da eoayupajy y Hopme Hajeuwie
paHaa, wume ce nomephyje mparcgpopmayuja mehyHapooHoz npasa u3
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¢popmanHo 3acHosaHoe cucmema 'y 8pedHOCHO OpUjeHMUCAaH NPasHu
nopedax.

Kmwyune peuu: onwuma Hauena npasa, nepemnmopHe HOpMe, ius cogens,
u3eopu npasa, HopmamueHa xujepapxuja, beuka koneenyuja o npasy
MehyHapodHux yzosopa.

1.YBoJgHe HalmOMeHe

3a pa3/IMKYy Of, YHYTpPAIlkBHUX MPABHUX CUCTeMa, Mel)yHapOZHOIIPaBHU
MIOpejaK ce OMHUCYje Kao XOPU30HTaTHU HOpMAaTHBHU crcteM (Mazzeschi, 2018:
223; Simma, Pulkowski, 2006: 496). inak, mpusHame MoCTOjatba MepeMIITOPHUX
HOPMH' peJIaTUBHU30BAJIO je OBAKBY Te3y, Oyayhwu za je yBohemweMm KoHIenTa
HOPMH OJ, KOjUX HHUje AONMYyLITeHO OJCTylamwe MeljyHapojHa 3ajesHHLIA
WMIIMUTHO MPUXBAaTHJ/Ia MOCTOjalkbe HOpPMATHBHe xujepapxuje. Mako
nepeMIITOPHE HOPMe MMajy M3y3eTaH 3Havaj, jep y MehjyHapogHonpaBHU
IopeZiak yBOJie CKYIl OCHOBHHX BPeJHOCTU M IPUHLUII HOPMaTHBHE
HazpeheHOCTH, HCTOBpEMEHO Ce Y Be3U C IhUMa jaB/bajy MpobieMu ABOjaKe
npupoge. [IpBo, pey je 0 HeJOBOJ/PHO jacHO AedUHUCAHOj KaTEerOpHju,* a
IpYro, tbeHa HeJI0BOJ/bHA PA3BUjEeHOCT U HelepUHUCAHOCT OTEXKaBa MOTBPAY
MelhyHapogHOr mpaBa Kao KoxepeHTHOT HopMmaTuBHor cructema (Linderfalk,
2009: 977). cToBpemeHo, 6pojHe HeOyMHuLie IIpaTe U ,,0nwma Ha4ead npasa
npu3Hama o0 cmpaHe YusuaU308aHUX Hapoda“} Koja mpencTaBmbajy Tpehu
dopmanuu usBop mehynapozguor npasa npeasuben uranom 38(1)(8) Craryra
MehyHnapogHor cyza npasge (y zasem texkery: MCII). Fbuxosa pyHkiuja ce
TPagHUILMOHATHO CXBaTa Kao CyNMCHUAUjapHA, OOHOCHO AOMYHCKa, Oyayhu ma
TIOITy HbaBajy NpaBHe MPa3HUHe YiMe O, 3a Pa3/IMKY 0J, IepeMIITOPHUX HOPMH,
Tpebasio a JOMPUHOCE CUCTEMCKOj KOXepeHTHOCTH MeljyHapogHOmpaBHOT
opeTKa.

1 HasuBaHe # ius cogens, jus cogens, KOreHTHe HOpMe, Kao u uMmnepaTuBHe HopMe (Costelloe,
2017: 11). Y pajy ce KOPUCTU TEPMHUH MepPEMIITOPHE HOpMe, Oyayhu /1a je TO KOHAYHO
onpepempeme Komucuje 3a MmellyHaposHO TpaBo, HAKOH ITPOMEHe Ha3WBa 2017. FOJUHe.

2 O HejacHOhU MepeMIITOPHHUX HOPMH TOBOPU YnbeHULIA Ja je AGr-Cab roBopro o buMa
Kao0 0 ,MIPa3Hoj KyTuju". YIPKOC TOMe, carjefiaBao je IepeMITOpHE HOpMe ca MMO3UTHBHE
cTpaHe, ucTuuyhu ga je mocrojame Te KyTHje 0 U3y3eTHOT 3Havaja, jep omoryhasa fa ce
KacHHUje OHA MCIYHU KOHKPETHHM HOPMaMa U MPaBUIHO NMpuMemyje y MeljyHapogHoMm
npaBy (Abi-Saab, 1973: 53).

3 ,[lojam onwmux Havena je moauko gayudaH da 6u ce HUXOB0OM CMmenoM NPUMEHOM y
odayke Cyda uecmo yHOCUO K8a3U3AKOHOOABHU eleMeHM, U... Mo21a OU ce HaHemU 3HaA4ajHa
wmema medxcru ka sehem obpaharsy Cydy ykoauko ce He 00picu pasymHa npedsudbugocm
y noanedy ocHoge rwezogux odayka.” (Fitzmaurice 1973: 325).
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Ynpkoc Hanopuma Komucwje 3a mehynapoguo npaso (Hagame: KMIT)
A KogudUKyje U JOJATHO pa3jacHU KaKO OIIITA MTPaBHA Hadesa, TAaKo U
nepeMInTopHe HopMe, ogpehene nuneme u game octajy. C jegHe cTpaHe, y
JOKTPHWHU Y IIPAaKCH ITOCTOjM 3Ha4YajHA MO PIIKA CTaBy Aa IpaBuJjia IIpe cBera
MelhyHaposHOr o6M4ajHOT TpaBa MOI'y Ipe/ICTaB/baTH OCHOB 3a GpOpMHUpabe
HepeMIITOPHUX HOPMY, JIOK je, C pyTe CTPaHe, TaKBa MOJpIIKa 3HATHO c1abuja
KaZia je pey 0 ONMUITUM IIPAaBHUM HaveTuMa 1 MehyHapoguum yrosopuma. Crora
je doKkyc paja Ha ocBeT/paBaky ofiHOCA M3Mehy moMeHyTHX 1Bejy HeJ0BO/BHO
pa3jallkbeHuX KaTeropuja - OMLITUX MPaBHUX Hayesla U MepeMITOPHUX
HOpMHU. [Ipyrum pedrma, ocTaB/ba ce UCTPAXKMUBAYKO MUTAKE /1a I OIIITA
Hadvesa mehyHapogHor npaBa mory crehu cratyc nepemnTopuux Hopmu (ius
cogens), Kao M [1a JIY je MepeMIITOPHU KapaKTep HOPMe yCIOB/beH HeHUM
¢$opMaTHUM U3BOPOM, UJIH je ped O MeTAaHOPMAaTHUBHOM KBaJINTETY KOjU 3aBUCU
VMICKJbYYMBO OJ] lbeHOT CafipXKaja M CTelleHa YHWBeP3a/IHOT IMpUXBaTama. Y
pajly ce 3acTyIa Te3a /ia MepeMIITOPHU CTAaTyC HOpMe HHje oxpehen weHum
IIOPEKJIOM Y CUCTEMY M3BOpa, Beh ’eHUM HOPMaTUBHHUM MHTEH3UTETOM U
3alITUTOM PyHJaMeHTaTHUX BpeJHOCTU MeljyyHapoHe 33jejHuLIe y LIe TUHMU.
Y ckmagy ca TakBUM Bul)emeM, YKOTHKO ONLITE HaYesIo MpaBa UCIyHhaBa
KpUTepHjyMe yHUBep3a/THOCTH, HeIONyLITeHOCTH Aieporaliyje U Xvjepapxujcke
HajpelheHOCTH, OMTPaBAAHO je TPHU3HATH MY CTATYC MEPEMIITOPHE HOPMe.

Byayhu na pasmarpame oBor ogHoca 3axTeBa PeTXOAHO UIeHTUPH-
KOBake OCHOBHUX KapaKTePHUCTHKA 00€e KaTeropyje HOpMH M aHATU3Y IbHUX0OBe
IOTeHIMja/IHe KOHBepreHIiyje y caBpeMeHOM IPaBHOM NOPeTKY, y pajy ce
HajIpe aHa/IM3Mpa MojaM U QYHKIHMja ONMUITUX IIPAaBHUX Hayesa Y CUCTEMY
v3Bopa MeljyHapoAHOr MpaBa, a 3aTUM HOPMAaTHUBHHU OKBUP U €JIeMEHTH
repeMITOpHUX HOpMHU. [loTOM crefu LleHTpasTHU CeTMEHT pajia y KOM ce
pasmarpa ozHOC u3Mel)y OBa /ABa MHCTUTYTa KPO3 aHA/IM3y oJabpaHUX
npuMepa. Hamocetky, y pagy npezjiayke HOpMaTUBHU Mojie 1 TpaHcdep3anHe
MeTaHOPMaTHUBHe XHjepapxuje. Y METOZOJIOMIKOM IIOTJIey, y pafy ce KOMOUHYje
JOTrMaTCKa aHa/IM3a HOPMAaTUBHUX U3BOPA, CUCTeMCKA UHTepIIpeTaliija YlaHa
53 beuke KoHBeHIIWje 0 TpaBy MeljyHapoHMX yrOBOpa, aHAIM3a Cy/CKe MpaKce
MCI], y3 ocnamamwe Ha JOKTpUHY U paj KMII.

2. Onra npaBHa Havena y meljyHaposgHoM jaBHOM nipaBy

OmiuTa Havyesa MpaBa MPeJCTaB/bajy jeaH Of, I/TaBHUX GOPMATHUX
M3Bopa MeljyHapojHOr jaBHOr IpaBa, YMja HOPMAaTHBHA yJora U JaHacC
V3a3MBa MHTEH3UBHE JOKTPUHAPHe pacrnpase. FbuxoBa cienpuaHOCT 1€XKHU
y YMbeHHUIU Jla He IpOoM3Jla3e NCK/byYUBO U3 BOJbe AP)KaBa, U3pakeHe KPo3
MehyHaponHe yroBope, HuTH camo U3 o6u4vajHe pakce npaheHe opinio ju-
ris, Beh opa)kaBajy LiMpe npaBHe CTaHAApPAe KOjU NPOXHUMAjy Pa3TudIUTe
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HallMOHAa/THe cucTeMe U MeljyHapoaHU mpaBHU MOpesaK Kao 1enuHy. Y ToM
CMUCITY, OTIIITA HaYe/la 3ay3UMajy XuOpUAHO MeCTo U3Mel)y MO3UTHUBHOT TpaBa
Yl YHUBEp3a/JTHUX NMPAaBHUX BPEJHOCTH, IITO UX YNHH MMOCEOHO 3HAYAjHUM Y
CUTYyallijaMa IIOCTOjarba NPaBHUX NIPa3HUHa.

HopMmaTuBHO yTeMes/bewe OINIITHX Hadesa MpaBa Y CaBpeMeHOM
mehyHapogHoM mpaBy Hanmasu ce y uiaaHy 38, craB 1, Tauka (B) Craryra
MCTI, Koju eKCIITUIIMTHO TIPEero3Haje ’UX0BY yiory. ,Onwma Havena npasa
npusHama od cmpaHe yusuaU308aHuXx Hapoda“ je popmynaiuja npeysera u3
CraryTa CranHor cyza mehyHaposHe npaBie U3 1920. rofMHe, U OfpakaBa
VICTOPUjCKU KOMIIPOMHUC U3Mehy pa3smuuuTux mpaBHUX Tpagulja v moTpedy
na ce o6e36e1 HOpMATHBHA OCHOBA 3 pelllaBarbe CIIOPOBa. YBoherme OnuTux
HayeJia Kao M3BOpa IpaBa UMaJIo je 3a LIU/b IpeBa3uaakeme MOTeHI Uja THUX
IIpaBHUX ITpa3HMUHa Koje 61 HacTaste ykonnko 6u ce MCIT octamao HCK/byYHMBO
Ha MmelhyHapozHe yroBope u o6u4ajHO mpaBo. Y paHuM ¢dazama pasBoja
MeljyHapogHOr NMpaBHOr CHCTEMa, KaJa Cy YyrOBOPH OWJIM OTPaHUYEHOT
nomMeTa, a MehyHaposHu oOn4aju HeLOBO/BHO pa3BUjeHH, YIIPABO CY OIMLITA
Hayesla IpeJcCTaB/bajla K/byYHU UHCTPYMEHT 3a OCTBapUBame IMpaBje u
I paBHEe CUT'yPHOCTH.

MelyHapozHo mpaBo mpeno3Haje onuITa mpaBHa Havyesia Kao ob6asesyjyhe
HOpMe Koje ¢OpMaIHO HHCY Ca/ipyKaHe HU Y MeljyHapOJHUM yroBOpMMa HU
y MehyHapogHuM o6uYajuMa, ¥ Koja UM HUCY XHjepapXujcku nogpehena
(Cherif Bassiouni, 1990: 782; Cheng, 1953: 22-23). MicroBpemeHo, Tpeba
NPUMETUTH Jla OBAKBAa jaCHA TeOPHUjCKa IMOJea HUje Moryha y peaaHOCTH,
Te MOTYhHOCT IOCTOjalba MCTOBETHHUX IpaBUJ/Ia Y BHUIIE BPCTAa IJIABHUX
dopmanHux u3Bopa MeljyHapogHOr mpaBa. Y TaKBUM CJ/Iy4YajeBUMaA J0/1a3u
70 TI0jaBe T3B. MMapajie;IHUX KOJIOCeKa, IITO 3a MOoC/IeAUIly UMa HEBUJ JbUBOCT
Yl IpeBeJINKY alcOpOOBAHOCT OMIUTHX MPABHUX Hayes1a, IITO CBe JOBOAH /10
HBUXOBe MapruHajau3auuje.

Y caBpeMeHOj AOKTpUHU Kao U y pagy KMII, oniita npaBHa Hadesna cy
xereporena (Lammers, 1980: 74-75), umajyhu y Bugy za ce, y 3aBucHoCcTH 07
IbHUXOBOT TIOPEKJIa M MPUPO/JIe, e/ie Ha JBe OCHOBHe Kareropwuje (Vazquez-
Bermudez, Crosato, 2020: 158, Shao, 2021: 220-221). [IpBy Kareropujy 4unHe
Hayesla M3BeJleHa M3 yHYTpallkbUX NPAaBHUX CHCTeMa JApXKaBa, Koja ce
neHTU(DUKYjy TyTeM KOMIIapaTUBHE MTPaBHE aHa/IN3e, IPU YeMy ce YTBphyje
HOCTOjame ofpeh)eHNX MpaBHUX PaBHUJIa WJIU CTAaHZAPAA KOjH CY 3aje THUYKHU
BehMHM HalMOHA/THUX TPAaBHUX Nopeaka. [[puMepy TakBUX Have1a YK/bYuyjy
NPUHIIUT CaBeCHOCTU UM bona fides, 3abpaHy 3/10ynoTpebe npaBa, Haye/10
res iudicata, Kao ¥ MpaBUIa O OAATOBOPHOCTH 3a wiTery. FbuxoBa peueniuja
y Meh)yHapozHOM mpaBy 3aCHMBA Ce Ha MPETIOCTABIM Ja YHUBEP3ATHO
npuxBaheHa pellema y yHyTpalllkheM IPaBy MOry OMTH NpUMemHUBA U
Ha MehyHaponHe omHoce. /Ipyry Karteropujy 4vHe Havesla MHXEPEHTHA
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MehyHapogHOM mpaBHOM MOpPETKY, K0ja, 3a Pa3/IUKY Of MPETXOJHE TPYIIe,
Ipou3Jia3e U3 caMe CTPYKType | jioruke mMehyHapoasor npasa (Boas, 2023:
125-126; Bonafé, Palchetti, 2016: 162; Fitzmaurice, 2017: 193; Gaja, 2019: 37; Gaja,
2020: paras. 17-20; Wolfrum, 2010: para. 28; Yusuf, 2019: 450). Kao Hauena koja
Cy IMaHeHTHa MeljyHaposHOM ITpaBHOM NOPETKY, jep OJpa)kaBajy OCHOBHE
Bpeanoctu u npuHiuine (Cherif Bassiouni, 1990: 768, 771; Rosenne, 2006:
1549), HaBoze ce, uaMehy ocranux, Havesno cyBepeHe jeTHAKOCTH APXKABA,
HayeJsio 3a0paHe ynoTpebe cuje, Kao M HayeJI0 MUPHOT pelllaBakba CIIOPOBa.
PaznukoBamwe nmoMeHyTe ABe KaTeropvje HUje caMO O, TEOPUJCKOT 3HA4aja,
Beh MMa ¥ mpakTHYHe UMIITMKaILWje Y ToT/Iely HAYMHA BHUX0Be IPUMEeHe U
JoKa3uBamwa. JIoK ce mpBa KaTeropuja ocjakba Ha KOMIIAPATUBHY METO/I0/IOT H)Y,
apyra ce yrphyje aHanuzom mehyHnapoguux Hopmu, npakce mehyHapoguux
opraHusalivja 1 CyJCKe jypUCIpyJeHluje.

dyHK1Mje ONIITUX Havyesla NpaBa cy BullecTpyke. IIpe cBera, muxosa
Haj3HA4YajHUja y/Iora orjie/ja ce y MoNymhaBakky MPaBHUX MPa3HUHA, OHOCHO
OCTBapHMBamy CyIICH/IMjapHe yJIore y CUTYyalljaMa KaJja He IIOCTOjU ITPUMEeH/bUB
MehyHaposHu yroBop HUTHU JOBO/FHO pa3BHjeHO OOMYajHO MpaBuio. Tume
MehyHapogHuUM cyzoBuMa u TpubyHanmuMa oMoryhasajy JOHOLIEEe O TyKe
3aCHOBaHe Ha MPAaBHUM CTaHZApAHUMa, YuMme ce nsberasa non liquet (Pellet,
Miiller, 2019: 923; Thirlway, 2019: 125-130; Redgwell, 2017: 7; Raimondo, 2008:
7), 06e36ehyjyhu koHTUHYHUTET Yy MpuMeHu TpaBa U ciipevaBajyhu nmpaBHy
HeusBecHOCT. [lopeg Tora, onuita Havye ia UMajy 3Ha4ajHY UHTEePIPETaTUBHY
byHkuHjy, 6yayhu fa ce KopucTe Kao MOMOhHO CPeICTBO MPUIMKOM TyMaderba
MeljyHapoAHHX yroBopa M 00M4YajHUX IIpaBHIIa, fJonpruHOocehy pa3jaimaBamwy
IBUXOBOT IIOCTOjalba, cajpxkaja uau/m cepxe.* KoHauHO, AompuHOCe
OCTBapUBawy CUCTEMCKe Koxe3uje MehyyHapoaHor npaBHor nopetka. Kao
HOPMAaTHBHU MOCT U3Mel)y pa3imunTX M3BOpa MpaBa, OILITA TPpaBHA Havyes1a
omoryhaBajy ycknahrBamwe 1 xapMOHHM3a1Mjy TpaBHUX IPAaBUJIA, YMME Ce jadya
yHYTpallllhba KOH3UCTeHTHOCT MehyyHapogHONpaBHOT cucTema, gonpuHocehu
crabunHoCcTH U epukacHocTH MehyHaponHor mpaBa. HbuxoBa mpumena
nonpuHocu U adpupmanuju 6a3MYHUX BpegHOCTH MehyyHapoaHe 3ajenHule,
NONYT NpaBJe, jeJHAaKOCTH U NPaBHe CUTYPHOCTH.

KpuTnukm nocMaTpaHo, BUXOBA allCTPAaKTHA MPUPOAA NpeJCTaBba
13a30B 3a JOKTPUHAPHY JepUHHULIN]Y U TPAKTUYHY IPUMEHY, Te 3aXTeBa
CTaJIHO MPEUCIUTHUBAKbEe Y KOHTEKCTY eBolynuje Mel)yHapogHOT IpaBa,
HAapOYHUTO Y OJHOCY Ha Ipyre MHCTUTYTE.

4 Ha npumep, Havyeno gobpe Bepe Urpa K/by4HY YOIy Y MHTEPIIPETAL[UjH YTOBOPHUX
o6aBe3a, yruuyhu Ha HaumH Ha Koju ce oApenbe yropopa MpUMeYyjy Y KOHKPETHUM
c/Iy4ajeBHUMaA.
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3. [lepemnTopHe HOpMe Y Mel)yHapogHOM jaBHOM mpaBy

3a pa3/nMKy OJ TPagHULIMOHAJIHOT CcxBaTama MehyHapomHor mpasa
Kao CHCTeMa 3aCHOBAHOT MCK/bYYMBO Ha CaIjJlaCHOCTHU CyBepeHHX
Ip)XaBa, TepeMIITOpHe HOpMe pedJIeKTYjy APYTauHjy JTOTUKY U MOCTOjarbe
MIMIIepaTUBHUX IIPAaBHUX IIPaBUJIa O/ KOjUX OACTYIake HHje JOMYIITeHO, YaK
HU Y3 cariacHOCT camux cy6jekara mehynapoguor npasa (Cherif Bassiouni, 1990:
801-802). FbuxoBa namena moryha je camo gpyrum meljyHapogHHUM MTpaBUIOM
canaHor kapakrtepa (Linderfalk, 2011: 377). 3aroBopHuIM IPUPOgHONIPaBHE
IIKOJIe BUJe MPUPOJYy MMIIEpAaTUBHOI KapaKTepa IpaBHJa ius cogens y
WJejU BUIIET ITpaBa Koje UMa NPeJHOCT HaJl IPyrMM HOpMaMa U HagMallyje
MpPUCTaHaK WK Bosky gpkase (Dorr, Schmalenbach, 2018: 903, 908), nok npyru
3aCHMBAjY CBOj MPUCTYII Ha COIJMOAHTPOIOIOUIKOM CXBaTaky NepeMITOPHUX
HOPMH, 10 KOMe T/100a/THa 3aje JHULA AP)KaBa UCITybaBa 3ajeJHUYKE JbYACKe
notpebe y CKazly ca MHTEepecruMa 1 BpegHocTHMA YoBedaHcTBa (Weatherall,
2015: 444), YMMe MPeJCTaB/bajy HEMTPOMEH/BUBY OCHOBY MeljyyHaposgHOIpaBHOT
nopeTKa, OCMHULI/beHY [Ja LITUTU OCHOBHE MHTepece U BPeJAHOCTH I1006aTHe
3ajeHUIle Ap>kaBa. HayyHa 3ajeqHUIIA je yUYBpCTHU/IAa OCHOBE IePEeMIITOPHUX
Hopmu (Cangado Trindade, 2009: 27), mpourrpuia 06UM HBHUXOBE TPUMEHE
M TIOCTENeHO CTBOPHJIA KAaTeropHjy caBpeMeHOr Melj)yHapomHOr mpaBa
Kojy je Hemoryhe urnopucatu nau 3aobuhu (Bianchi, 2008: 494-495). O
nepeMIITOPHUM HOpMaMa onurer MmehyHapogHor nmpaBa pasmarpano je u
npeJs MHOTUM cyaoBrUMa, u To npea MCII y npegmerrma Hukapazea npomus
Cjedurenux Amepuuxux /JIpxucasa,> Koreo npomus Pyande,®* Hemauka npomusg
Hmanuje” u beazuja npomue Cenezana;® mpen MehyHapogHuM KpUBHYHUM
TpuOYyHaJIOM 3a OUBIIY JyrociaBujy y npeameruma Pypyruuja,® Jenanuh™

5 International Court of Justice, Case Concerning Military and Paramilitary Activities in
and against Nicaragua, judgment of 27 June 1986, ICJ Reports 1986, p. 14, para. 190.

6 International Court of Justice, Case Concerning Armed Activities on the Territory of
Congo (Democratic Republic of the Congo v. Rwada), judgment of 3 February 2006, ICJ
Reports 2006, p. 6, para. 64.

7 International Court of Justice, Jurisdictional Immunities of the State (Germany v. Italy:
Greece Intervening), judgment of 3 February 2012, IC] Reports 2012, p. 99, paras 92-97.

8 International Court of Justice, Questions Relating to the Obligation to Prosecute or
Extradite (Belgium v. Senegal), judgment of 20 July 2012, IC] Reports 2012, p. 422, para. 99.

9 International Criminal Tribunal for the Former Yugoslavia, case IT-95-17/I-T Prosecutor
v. Furundzija, decision of 10 December 1998, paras 144-154.

10 International Criminal Tribunal for the Former Yugoslavia, case IT-96-21-T Prosecutor
v. Delali¢ and others, decision of 16 November 1998, para. 454.
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u Kynapay," a npeg EBponickum cyzioM 3a Jby/iCKa IMpaBa y npeamMmeTuma A-
Adcanu™ v Xupwu Llamas.

Tpe6a uctahu ga je ius cogens y mehynHaposHo nmpaBo yBeseH Kao
XHjepapxHjCKy CHUCTeM ITPaBUJIa A He U3BOPA, 3aCHOBAH Ha (b UXOBOM CaJPXKajy
1 BpeAHOCTHMMa Koje MHKopropupajy. Ha Taj HauuMH nojeguHa npasuja
no6ujajy mpuopuTeTaH, og4HOCHO HaapeheH monoxaj y ogHOCy Ha Apyra,'
YMMe Ce HAMyLITa TPAaJMIMOHATHU MPUHLMUN PIeKCUOUIHOCTU u3mehy
M3BOpa IpaBa, y OKBUPY KOTra Cy YTOBOPHAa M 0OMYajHa IpaBUJa MOTJa OUTH
Mmelhyco6Ho npuiarohaBana unu nsysumana. OBakBo crieupUUIHO 0Oenex;je
KOTeHTHHUX MpaBHUIa, Ca jeJHe cTpaHe, abupMuUlle BpeJHOCHY JUMEH3HU]Y
MehyHapoaHompaBHOT OpeTKa, AOK ca Jpyre MoCTaB/ba PyHKIVIOHATHE
rpaHULe Ay TOHOMHUjH BoJbe ApkaBa. CTOra MHCTUTYT MePEMIITOPHUX HOPMHU
Ipe/ICTaB/ba je/laH Of 3HAYajHUjUX U AUHAMUYHH)HUX KOHIIeIlaTa CaBpeMeHOT
MeljyHapoHOr jaBHOT NpaBa, yBoaehu xujepapxujcky gudepennujanujy mehy
paBHUM HOpPMaMa U Harlamasajyhu npumar yHUBep3aTHUX CTAaHAAPA HAJ,
T0jeJMHAYHOM BO/bOM ApyKaBa (Jovanovi¢, 2019: 111). Mlako o6aBe3Ha kaTeropuja
mehyHapomHor mpaBa, BUX0OB KOHIENT, TPUPOJA U CAZIPXKAj U Aajbe OCTajy
npeamer 6pojaux auckycuja (Ruiz Fabri, 2012: 1051-1052; Conklin, 2012: 838).

HopmarusHo ozpeheme nmepeMnTopHUX HOPMH CaAPIKAHO je y YIaHy
53 beuke koHBeH1IIWje 0 MpaBy MehyHapogHMX yroBopa U3 1969. roguHe, Koju
IpeZCTaB/ba K/bYyYHY IIO3UTUBHONIPAaBHY OCHOBY OBOT MHCTHUTYTA, Te TpeABuba
Ia je To HopMa omnuiter MelyyHapogHoOr paBa koja je ,,npuxsahena u npusHama
00 cmpaHe mehyHapodHe 3ajedHuye dpxcasa y yeauHu Kao Hopma oo Koje Huje
donywmeHO HUKAKe8o odcmynarse u Koja mMoxce Gumu usmerbeHa camo HO8OM
Hopmom onwmez mehyHnapodHoe npasa ucmoe kapakmepa“. I3 momenyTe
HOpMaTuBHe gebUHUIMje U pa3BHjeHe Mel)yHapoaHe MpaKce MPOU3HIA3H
Ia ce uaeHTUPUKALMjA TEPEeMITOPHUX HOPMU 3aCHUBA Ha KyMY/IaTUBHOM
HCIyHey Tpu eneMeHTa. [IpBu ce ogHOCH Ha mpuxBaheHOCT of cTpaHe
MeljyHapozHe 3ajegHuIe y Le/IMHY, a/IM He MO pa3yMeBa jeHOTJIaCHOCT

11 International Criminal Tribunal for the Former Yugoslavia, case IT-96-23-T11T-96-23/1
Prosecutor v. Kunarac, decision of 22 February 2001, para. 466.

12 European Court of Human Rights, case 35763/97 Al-Adsani v. the United Kingdom,
judgment of 21 November 2001.

13 European Court of Human Rights, case 27765/09 Hirsi Jamaa and others v. Italy, judgment
of 23 February 2012.

14 ,IIpasuno mehynapodHoe npasa moxce 6umu cynepuopHo npema dpyaum npaguauma 36oe
8aXCHOCMU He20802 cadpiaja Kao U yHu8ep3aaHo2 Npuxeamarsa ezoee CynepuopHocmu.
Oeo je cyuaj koezenmHux Hopmu mehyHnapoodroe npasa.” Martti Koskenniemi, Fragmentation
of International Law: Difficulties Arising from the Fragmentation and Expansion of
International Law, Report of the Study Group of the International Law Commission, UN
Doc. A/CN.4/L.682 of 13 April 2006, Conclusions, 32.
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CBHUIX pXKaBa, Beh LIMPOK U pernpe3eHTAaTUBAaH KOHCEH3YC KOju oOyxBaTa
pa3/IMuMTe MpaBHe, MOMUTUYKe U reorpadcke cucreme. [Ipuxsaramwe ce
MO)Xe MaHM}eCcToBaTH Ha IIMPOK AUjara30oH HavyMHA: Kpo3 MehyHaponHe
yroBOpe YHHBep3a/THOT KapaKTepa, pe3onrynuje Mel)yHapogHUX opraHu3anyja,
IIPaKCy JpXKaBa U CYACKY jypPUCIPYeHLI )y, IPU YeMy je KJ/byYHO HarJacuTHu
Ja HOpMa Mopa O6UTH mpeno3HaTta Kao ¢yHJaMeHTaHa 3a MehyHapoxny
3ajeTHUILY Kao LieIMHY, 3 He CAaMO OI'PaHUYeHU KPYT JApXKaBa. Jlpyru esemMeHT je
HeJIONYyIITeHOCT Jeporalyje, ¥ ypaBo OBO CBOjCTBO IpeCTaB/ba CYIITHUHCKY
KapaKTEepUCTUKY MEePeMITOPHUX HOPMH, KOja NMpeACTaB/ba KPUTEPHjYM
Pa3/IMKOBama OJ CBUX APYTUX IMMPAaBHUX MpPaBuIa y MeljyHapogHOM MpaBy.
Jp>xaBe He Mory myTeM MeljyHapogHHUX yroBopa, je ZHOCTPAHUX aKaTa WU
YaK y3ajaMHHUM IIPUCTAHKOM OJCTYIUTH O OBUX HOPMH, a CBAaKM NMPAaBHU
aKT KOjU je y CyIIPOTHOCTH Ca UMIIepaTMBHOM HOPMOM CMaTpa ce HULITaBUM
ab initio. OBakBa arcosyTHa 00aBe3HOCT yKasyje Ha IMOCTOjatbe BULIET
IPaBHOT MOpPeTKa yHyTap MeljyHapoaHor cucteMa. BakHo je HarmacuTu sga
ce YJIaH 53 MPUMApPHO OJHOCH CaMO Ha MMMTame HUIITaBOCTH MehyHapoaHux
yroBOpa KOjH Cy Y CYHPOTHOCTH ca ius cogens Hopmama. Mehytum, weros
3Ha4aj mpeBa3uJia3u yrOBOPHO MpaBo, Oyayhu ga ce mpuxBara fa oBe HOpMe
menyjy y uenokymHoMm melhyHaposHom npaBHom nopetky (Mik, 2013: 36). Bes
0631 pa Ha OBAKBO MPOIIMPEHO [1€jCTBO, He TPeba MX MOUMATH Y HETaTUBHOM,
HUXWJIMCTUYKOM KOHTEKCTY, OMyT ,0y/10)Kepa”“ Koju 61 MOTao /ia CpyIIn
TpagunuonanHo mehynapoaHo npaso (Tomuschat, 2003: 316), Beh ux Tpe6a
pPa3yMeTH Kao Kpajiby Mepy U KopeKTuB. Tpehu enemeHT je xujepapxujcka
HajgpelheHOCT TakBUX HOPMHU y ofHOCY Ha Apyre. Mako mehynaposHo npaso
He I03Haje CTPOry XHjepapxujy U3Bopa, NepeMIITOPHUM HOpMaMa ce YBOJIH
M3BeCHa HOPMAaTHBHA CTpaTUHUKALHja, jep Y C/Iy4ajy cyKoba, OHe UMajy
IPBEHCTBO Yy OJHOCY Ha CBe Apyre HopMe MehyHapoaHor nmpaBa, ykpyuyjyhu
Y TJ1aBHe u3Bope - Melj)yHaposHe yroBope, Mmel)yHaposHe o6H4aje U omiuTa
IIpaBHA HaveJIa. YIIPaBo xujepapxyjcka GyHKIMja HOPMHU JOTIPUHOCH 3aLITUTH
OCHOBHUX BpeJHOCTH UM 6a3e melyyHapozaHe 3ajenHune, Te MeTapOpUIKHU
npeacTassbajy crabao mehynapoauor npasa (Milisavljevi¢, 2020:165). Byayhu
na mruTe jaBHe uHTepece (utilitas publica), oHe UCTOBpeMeHO TPeCTaB/bAjY
Y BO)KaH MHCTPYMeHT 60p6e mpoTuB ¢pparMeHTanuje Mmel)yHapogHOT TIpaBa
(Kolb, 2015: 49).

MehyTtum, ugenTudrkanyvja ¥ NpuMeHa NEPEMITOPHUX HOPMH Y
MpPaKCH je BpJo mpobiemMarnyHa. HepoctaTrak mpenu3Hux KpUTEPHjyMa MOXe
ZOBECTH 10 CyOjeKTUBHUX WHTepIIpeTalyja, MOTeHIHjaTHO YrpoxaBajyhu
npeABUA/BUBOCT mpaBa. [lutamwe mpenusHor aedpuHHCAkbAa OTBOPEHHUX
npo6siemMa y Be3U ca MepeMITOPHUM HOPMaMa OJ BETHKOT je 3Ha4adja 3a
Za’by pa3Boj MeljyHapozHOT MpaBa, jep JOIPHUHOCH YCIIOCTaB/balby N3BECHE
pPaBHOTe)Xe Yy HecaBpuieHOj MehyHapoHOj 3ajeAHUIIM Y KOjOj BeTUKe Ip)KaBe
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MMajy IOBOJbHU)U IOJIOXKQ], OK Mame Ap)XaBe MyTeM IepeMITOPHUX HOPMU
MOTY JeTHMMHUYHO 3alITUTUTH CBOje BUTA/IHE UHTepece, Ila Ce OHE MOTY
MIOCMAaTPATH M Kao CPeJCTBO y pyKama caabujux apxxasa (Pellet, 2006: 83).

360r cBeraHaBegeHor, KMI ce mocBetria koguduKanuju nepeMnToOpHUX
HOPMH, HO 3acajia ce caMo 33/IpyKajia Ha IMpelu3vpaky KpUTepHjyMa 3a BbUXOBY
naeHTUPUKALIMjy U MeToho1orujy yrBphuBama. Mako KoHLenT ius cogens
HUje HOB, CTBAapHa CaJp)XXMHA, JOMeT U MeXaHU3MU IIpUMeHe ITlepeMIITOPHUX
HOPMH IIpeJMeT Cy TeOPHjCKUX CIIOPOBAa M HEJOBOJ/bHO yjeJHaueHe IIpaKce,
360r 4vera je KMII 2015. ronquHe yBena temy ,,Jus cogens®y cBOj mporpam paja,
ca IMJbeM Jia IOTIpHHece He caMo Kogudukanuju, Beh u nporpecuBHOM pasBojy
mehyHapogHor npaBa. Pag KMII ce ogBujao nocreneHo, Kpo3 cepujy M3BelITaja
Criel MjaTHOT U3BECTHOLIA U pacnpaBe Mel)y 4laHOBHMMA, Ka0 U Y3 KOMEHTape
Iap)xaBa. YOp30 je TeMa u3MemeHa U Npenusupana y ,/lepemnmopHe Hopme
onwmez mehynapodHoe npasa (jus cogens)®, na 6u 2022. rogvHe GUIN YCBOjeHU
Haupru 3ak/pydaka, ynMe je oBaj mpoiec ¢popMasHO OKOHYAH. YCBOjeHU
3aKJby4LlV TpPeJCTaB/bajy ayTOPUTATUBAH, Masia popmaHo HeobaBe3yjyhu
M3BOp MeljyHapoaHOr mpasa.

Y norneny nepununmje nepemnropaux Hopmu, KMIT Hu y yvemy Huje
n3MeHuna nocrojehy n3 beuke koHBeHUje, Beh je camo WweHy cafpXXUHY
IOZATHO pa3pajuiia Kpo3 KOMeHTape,'s YrMe je MOCTUTHYT Behu cTeneH npaBHe
usBecHoCcTH. [locebaH 3Ha4aj Ma pa3pasa KpUTepHjyMa 3a UAeHTUPUKALIH)Y.
KMII je Harnacunia fa je HEONXOAHO MOCTOjakbe OIIITe PaKce Ap)KaBa U opinio
juris, Kao 1 Kog MehyyHapogHOr 061YajHOT MpaBa, aiv y3 JOJATHH eJIeMEeHT KOjr
je mIpUXBaTamwe NepeMITOPHOT KapaKTepa came HopMme. OBHM je yCIIOCTaB/beHa
jacHuja pasznuka usmely ,06nmuHux“ MmehyHapogHux o6nvaja v mepeMnTOPHUX
HOPMH, KOje NMpeJiCTaB/bajy BbUXOB BULIN, KBaTUTAaTUBHO ofpeleH o61ukK. Taj
MeTtozposowku gonpuHoc KMIT nma nmoce6Hy BpesHOCT, jep Ipy’Ka ajiar 3a
MPAKTHUYHO YTBphHBabe OBUX HOPMH, LITO je paHUje OMJIO 3HATHO OTEXXAHO.
KMIT uctude na ce TakBe HOpMe YTBPlyjy Ha OCHOBY IIMPOKO npuxBaheHnx
Yl MpU3HATHUX paBua MeljyyHapoaHor npasa, yaumajyhu y 063up pasnuuure
u3Bope, yKpydyjyhu mehyHaponHe yroBope, 06u4ajHo nmpaBo, orurta Havyen1a,
Ka0 U CYZICKY IIPAKCy U ITPaBHY JOKTPUHY.

KMII je Takohe mpunoxxuia cnrvcak HOpMH KOje UMajy MepeMITOPHHU
KapakTep, y3 HaBohemwe HH3a IMpUMepa KOjU Cy WHPOKO npuxBahenm y
mMelhyHapogHoj 3ajegHunn. Jlucra HUje fara kao numerus clausus, Beh camo

15 3akspy4ak 6poj 3, International Law Commission, Draft Conclusions on Identification
and Legal Consequences of Peremptory Norms of General International Law (jus cogens)
with Commentaries, UN Doc A/CN.4/L.102 (2022), goctymnHo Ha: https://legal.un.org/ilc/
texts/instruments/english/draft_articles/1_14_2022.pdf (11. 3. 2026)

16 3axspyuak 6poj 23 (Conclusion 23: Non-exhaustive list), International Law Commission,
Draft conclusions on identification and legal consequences of peremptory norms of general
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Kao exempli causa, Te ce HaBoje: 3abpaHa arpecuje, reHOL WA U 3/I0YMHA
MPOTUB YOBEYHOCTH, OCHOBHU NMPUHIIUIIM XyMaHUTApHOT MpaBa, 3abpaHa
pacHe JUCKPUMHMHAIY]je U allapTXejaa, 3abpaHa poIicTBa, 3abpaHa TOPType U
MpaBo Ha camooInpeebeme.” OBU MpUMepH yKasyjy Ha TO Jja IepeMIITOPHe
HOpMe LITHTEe TeMe/bHe BpeTHOCTHU MeljyHapozaHe 3ajefHuLe U GOKycHUpaHe
Cy Ha OCHOBHA JbyAcka mpaBa (Bianchi, 2008: 492; Cangado Trindade,
2009: 27). Mako Hema o6aBesyjyhu xapakTep, 3Ha4aj CIMcKa je y IpyKamy
OKBHPHe OpHjeHTallije JpXXaBaMa U Cy/IOBUMA, Y3 UICTOBPEMEHO 3a/ip)KaBambe
b1eKcHOUTHOCTY HEOTIXOAHE 3a a/bU Pa3Boj Mel)yHapOAHOT MpaBa.

Ynpkoc 3HauajuuMm gocturayhuma, pag KMIT vuje nuuen oxpehenrx
orpaHuyema. Hajmpe, HejacHO je Koju je cTerneH nmpuxBaTama NoTpebaH 1a 6u
ce jeHA HOpMa CMaTpaja nepeMnTopHoM, 6yayhu na mojam ,mehynapodme
3ajednuuye y yeauHu“ HUje npensHo KBaHTUdUKoBaH. [Tlopen Tora, KMII
je cBecHO m306erya Ja YTBPAU KOHAYaH U 3aTBOPEH CIMCAK MePEMITOPHUX
HOPMH, IIITO, MAaKO Pa3yMJ/BMBO Ca CTAHOBHIITA IMMOTUTUYKE OCET/HUBOCTH,
OCTaB/ba IPOCTOP 3a Pa3/IMUYMTA TyMadewa. 10 ofpakaBa HacCTojame
KMIT ga mocturHe paBHOTEXY U3Mel)y mpaBHe CUTYPHOCTH U moTpebde 3a
nporpecuBHOM eBonylujoM. Hamocnerky, Tpeba ncrahu na ce 3axkmyunm
KMII 6aBe MCK/byYUBO METO0/I0THjOM YTBphHBakha UMIIEPAaTUBHUX HOPMH,
a caMo Jle TMMHUYHO HbUXOBUM IIPaBHUM IOC/IeJULIaMa, He y1a3ehu y nurama
cyko0a rmepeMIITOPHUX HOPMH, BbUXOBe BpeMeHCKe IPOMeHe HUTH JPyTryuxX
1ocJieIMiia, OCUM OHHX M3 YJIaHaKa O OITOBOPHOCTH JIPXKaBa M3 2001. TOAHE
(Wood, 2023: 5).

4. OgHoc n3melyy ommrrux mpaBHuX
HayeJa ¥ NepeMITOPHUX HOPMHU

Y ocHoBu pauneme o oxHocy u3Mely ommrTyx Havyesna mpaBa u
MepeMITOPHUX HOPMU JIEXKHU MUTAE [a JIU OMIITA Havyesa, Kao mocebaH
M3BOP IMpaBa, MOT'y NOCTATH /le0 KOpITyca NepeMITOPHUX HOPMU, UJIU CY OBa
ZBa KOHLIETITa OHTOJIOUIKY U pyHKIIMOHATHO pa3jiBojeHa. JJoKTprHa 1o 0BOM
NUTaky HUje jeJUHCTBEeHa, Beh ce MoXke MOJeTMTH Ha /IBE CYNIPOTCTAaB/beHe
cTpyje.

Apeymenmu npomue MOTyhHOCTH KOHBeP3Hje ONIITUX MPaBHUX Havela y
nepeMIITOPHEe HOpMe IT0J1a3e Off Pa3/IMKa y bUXOBUM reHe3aMa U pyHKILHjaMa.
Y norneny reHe3e, UCTHYE Ce I je pey 0 HeMOMU P/bUBOj pasnuuy, Oyayhu na
OTILITA TPaBHA HayeJIa IpoM3KIa3e U3 KOMIIapaTHBHe aHaIM3e HalJMOHATHUX
IPaBHUX CUCTeMa UJIU U3 OILITe ITpaBHe JIOTHKe, IOK ce TepeMIITOPHe HopMe

international law (jus cogens), UN Doc A/CN.4/L.102 (2022), soctynHo Ha: https://legal.
un.org/ilc/texts/instruments/english/draft_articles/1_14_2022.pdf (10. 3. 2026)

17 Annex, ibid.
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pasBHjajy, mpe cBera, Kpo3 MehyHapoaHy nmpakcy M KOHCeH3yC Ap)KaBa.
DyHKIMOHATHO IJIeJaHO, OIILNTA ITPaBHA Hayesa C/Iy)Ke KAo JAOMYHCKH U
VHTepIpeTaTUBHU MHCTPYMeHT, 06e36elyyjyhu cucremcky Koxesujy myrem
MOMykhaBaka MPABHUX Mpa3HUHA U u3beraBajyhu cutyauumje non liqu-
et, IOK IIepeMIITOPHEe HOPMe MMajy CYIITUHCKU APYTauyHjyd, UMIEePaTUBHU
¥ CylnpeMaTUBHU KapakTep, u3a3uBajyhu erga omnes obGaBe3de. Cama
CyNCUUjapHa IPHUPOJA OMIITHX HavyeJIa Mo JIOTUIM CTBApU OM UCK/byYHBajia
MOTYhHOCT BUXOBOT IIpepacTama y HopMe HajBuller paHra. Kako gogaran
apryMeHT Ce WCTHYe YMH€HHUIIA /la CyZACKa MPaKCa PETKO eKCIUTULUTHO
Mperno3Haje OMuITa MPaBHA Havyejla Ka0 OCHOBY MePEeMIITOPHUX HOPMH, IITO
yKasyje Ha mapaJie/IHH, aJIid He U KOHBEPreHTHH Pa3B0Oj OBUX MHCTHUTYTA.
Apeymenmu y npunoz MmoryhHoCTH KOHBep3uje, Mel)yTuM, nonase of
IOpyradujer padymMeBawma HOPMaTHBHe CTPYKType MehyyHapogHor npasa, u
OHU CY ZBOCTPYKH - GOpMaJIHA HEYTPATHOCT U3BOPA Y AePUHULIUJHU YIaHA
53 beuke KOHBeHIMje, KA0 U YMILEHHIIA A XUjepapXUjcKa HagpeheHocT
3aBHCH OJ, CafIPXKaja, a He u3Bopa HopMe. Hanme, ynaH 53 beuke koHBeHIIMje
VMMIIepaTUBHU KapaKTep HOpPMe He Be3yje 3a oapeleHHn u3BOp mpaBa, Beh ra
yTBphyje Kpo3 nocrojame Tpu 06jeKTUBHO MOCTaB/beHa €IeMeHTA YCJIOBA.
CaM#uM THM, He IOCTOjM CMeTHaA /la OMIITA IPaBHA HaveJia Koja pedeKTyjy
dyHIamMeHTaTHE BpeJHOCTH MeljyHapoaHe 33jesHHUIe, YKOTUKO 3a/J0BOJbE
narte KpuTepujyme, mory crehu craryc nepemnropre Hopme. OBaj mpucTyn
ce 03HayaBa Kao MeTAaHOPMATUBHU MOJeJl, I'le XUjepapXUjCKU CTaTyC HOpMe
3aBHCH OJ, beHOI HOPMATUBHOT 3Hayvaja 3a MmehyyHaponHy 3ajengHuily, a He
on, ¢popmanHor ussopa. [lpyrum peurnma, oHo mrro ogpehyje ga nmu je Hopma
epeMIITOPHA jeCcTe lheH HOPMAaTUBHU MHTEH3UTET U 3Ha4adj 32 Mel)yHapoaHy
3ajeAHUIY, a He popMasTHa KaTeropuja Kojoj mpumnazja. Y ToMm CMUCITY, ojeJuHa
OIILITA ITPaBHA HavyeJia MOT'Y, KPO3 IPOoLieC HOpPMaTHUBHE eBOJTYIIHje, 3aJ00UTH
MMIlepaTUBHU KapakTep. OBaj MPUCTYI BOAHU Ka T3B. METAHOPMATHUBHOM
MoZiey, y KOMe U3BOp HOpMe IIOCTaje CeKyHJapaH, a GoKyc ce mpemelnra
Ha WeH cagpxaj u ¢yHkuwujy. [lojeruHu ayTopu mctudy 61axxe Bep3uje
HaCTaHKa MepeMIITOpHe HopMe, UCTUYyhH 1a OHa HajIpe Mopa MOCTATH OTIIITe
mehyHapogHo npaBo - meljyHapogHO 0O6MYajHO MPaBO WM OMLITE MPAaBHO
Havesno y ckiaany ca wianom 38(1) Craryra MCII (Kleinlein, 2015: 195). TTo
HEKHMa, IIepeMIITOPHE HOPMe HaCTajy KPo3 y3ajaMHO MPOXKMUMatbe 061vajHor
mMelhyHapogHOr TIpaBa u onmmTux nmpaBHux Havyesa (Weatherall, 2015: 133), Te
3ampaBo MpeJCTaB/bajy HOpMe 06HMYajHOT Mel)yHapOJHOT MpaBa ,Ha Koje ymudy
onwma Hayeaa mehyHapodHoe npaea, Hapouumo sbydcko docmojarcmeo” (We-
atherall, 2015: 203). ¥ cBoM uzgBojeHoM MunUbewy, cyguja Cangado Trin-
dade je oTuirao xopax fajbe, Te MOTEHIIUPAO Aa: ,Jus cogens HOpme MO2Y ce
cxgamumu Kao u3pas onwimux NpasHux Haveada koja odpaxcasajy 3ajedHudyke u
guwe spedHocmMu yenokynHe mehyHapooHe 3ajedHuye, Hume oHe YHOCE CHANCAH
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emuyku enemeHm y caspemeHo mehyHapodHo npaso cxeaheHo kao npaso
vogeyaHcmea“.’®* HamoceTky, Ma ayTopa Koju eKCIUTUIIUTHO U jaCHO HaBOJe
Jla IepeMIITOPHe HOpPMe MOTI'y UMaTH OCHOB U y OIIITHUM IIPaBHUM HaueIuMa
(Knuchel, 2015: 52; Kolb, 2015: 96; Santalla Vargas, 2015: 214; Nieto-Navia, 2021:
613).

HcTuHU 3a BOJBY, CTpOre, TPOCTPyKe KPHUTEpUjymMe NMOoTpebOHe 3a
MIOCTOjalbe MePeMIITOPHEe HOPMe MOI/IM OM MCIIYHUTH TeK PETKHU MPUMeEPH
ONIUTHX MPaBHUX Hayesa, U TO CaMO OHMUX KOja ce OJHOCe Ha 3aUITUTY
dyHmamMeHTanTHUX BpeAHOCTH. CaMUM THM, y IOTPA3H 32 MPUMeEPHMa OMILITHX
NPaBHUX HayveJia Koja OM MMaJjia MOTeHIUjal jla UCTOBPEMEHO ITPeJICTaBbajy
nepeMnTopHe HoOpMe, GpOKyc ce momMepa Ha JPyTy I'PYIy — ONIITUX MPaBHUX
Hayesa Koja cy *MaHeHTHa MehyHapogHonpaBHOM nopeTKy. Jlakiie, Ha ycKOM
IIpeceKy MepeMITOPHUX HOPMH KoOje OJpakaBajy KOJIEKTHUBHM HHTepec
MelyyHapozaHe 3ajegHuIe y 3aIITUTH T€ME/bHUX BPEJIHOCTHU U IOje JUHUX
OTUITHX MPAaBHMUX Hayesla KOjuUMa Ce OCTBapyje cM4YHa PYyHKIIMja, MOTY Ce
Hahu M3BecHe MOyJapHOCTH M €BEHTYa IHO MPOHah¥ MoHeKu mpuMep onmTHX
MpaBHUX Hayesia Koja yje HO MpeACTaB/bajy mepeMnTopHy HOpMy. CTora je u
KMII y cBoM fpyrom msBellTajy pacBeT/IM/Ia Ja OMIITAa IPaBHA Havyesla Mo2y
(eHr. may) npexcTaB/ATH OCHOB 3a GOpMHUPabe TEPEMIITOPHUX HOPMHU,'
IITO je KacHUje popMy/IHCaHO Kao 3aksbyyak 6poj 5, Tae ce y Ipyrom CTaBy
eKCIUTMLMTHO HaBOJ U /1a OCHOB 3a CTBapame epeMIITOPHE HOPMe MOXKe OUTH
HOpMa Mel)yHapoHOT yroBOpa MJIH OIIIITE MPAaBHO Have10.2° Mako mocToju Maio
IpaKce Koja TO MO PXKaBa, MOI'yhHOCT /1a M OBU TJIaBHU M3BOPH NIPECTABIbAjY
OCHOB 3a HaCTaHaK IepeMIITOPHUX HOPMH omnuiter MmelyyHaposHor npaBa He
MOXKe Ce a priori UCK/by4YUTH, LITO je MOTKPEeN/beHO U CyACKOM MPaKCOM.>

18 Questions Relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal),
Judgment of 20 July 2012, I.C.J Rep, Separate Opinion of Cangado Trindade, p. 182.

19 International Law Commission, Second report on jus cogens, A/CN.4/706, paras 48-52.

20 Conclusion 5 (Bases for peremptory norms of general international law (jus cogens)) 2.
Treaty provisions and general principles of law may also serve as bases for peremptory norms
of general international law (jus cogens), International Law Commission, Draft Conclusions
on Identification and Legal Consequences of Peremptory Norms of General International
Law (jus cogens) with Commentaries, UN Doc A/CN.4/L.102 (2022), gocTymnHo Ha: https://
legal.un.org/ilc/texts/instruments/english/draft_articles/1_14_2022.pdf (11. 3. 2026)

21 [lpumepa pagu, MHTepamMepuvKu Cy[ 3a /byACKa IMpaBa je YTBPAMO Ja MPaBoO Ha
je AHAKOCT MpeZCTaB/ba IEPEMITOPHY HOPMY OMIITer MelyHapoJHOT IIpaBa Koja Mpou3/ia3u
Y3 HEroBOI CTaTyca Kao OIIITEr IMpaBHOI Havyesa, y cBoM CaBeTOZAaBHOM MULI/bEIbY O
MPaBHOM II0JIOXKAjy Y ITPaBUMa HeJOKyMeHTOBaHUX MUTpaHara: ,CxodHo mome, osaj Cyd
cmampa da Haweno jedHakocmu nped 3aKOHOM, jeOHaKe NpasHe 3awmume U HeOUCKPUMUHAYUje
npunada jus cogens, jep yea0KynHa NpagHa cMpykmypa HayuoHaHoz u mehynapodroe jasHoz
nopemka no4uea Ha emy U OHO je OCHO8HU NPUHYUN KOju NpOXcuMa cee npagHe Hopme';
Inter-American Court of Human Rights, Juridical Condition and Rights of Undocumented
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[IprMapHU OCHOB UMIIEPATUBHUX HOPMH jecTe MelyyHapoaHO 061yajHO mpaso,
JIOK CYy ONUITH MPUHIUIIM U YTOBOPHE ofpenbde o CeKyHAapHOT 3HA4aja,
IIPU YeMy Cy JPYrOIIOMEHYyTe 4YaK MOTIYHO JAerpaZupaHe Ha IyKe ajare
a¢pupmanuje (Hannikainen, 1988: 225-226, 242, 245-46; Orakhelashvili, 2006:
113; Bianchi, 2008: 493).

PazmaTrpame ogHoca n3mel)y onmuTux Havena mpaBa U NePEMIITOPHUX
HOPMHU J0OHja MyHH 3Ha4aj Kpo3 KOHKpeTHe npruMepe U3 MeljyyHapogHe cyzacke
¥ HOPMaTHBHe npakce.*> EMnupujcko ncrpakuBame nokasyje ga MCIT u
KMIT Hajueurhe nmpemnosHajy 3abpaHy ynorpebe cuiie, reHOLHA, TOPType
Y OTLITe MPUHIMIIE Mel)yHapOZHOT XyMaHHUTAPHOT MpaBa Kao HECYMIbUBE
nepemnTopHe Hopme (Mik, 2013: 56).

3abpaHa reHouH/a MpeACTaB/ba MPBU MPHUMEP HOPMeE KOja je CTeKJIa
craryc nepeMnrTopHe HopMme. Mako cagpykana y KouBeHIIMjU 0 cripedaBamy U
KQKIbaBaky 3/I04MHA TE€HOLIM/IA U3 1948. roiHe, OBa 3a0paHa MMa U CTaTyC
melhyHapozHOr 0614aja, IITO yKasyje Ha eH mupe npuxBaheH u camocranan
IIpaBHU 3HA4aj, Te ce 3aK/byyyje Ja MpeACcTaBba crenuPpuIHy KOMOMHALUjY
MeljyHapozHe yroBopHe u oOu4ajHe HOpMe, UCTOBpeMeHO pediieKTyjyhu
U mupe onurte Havyeno xymaHoctu. MCII npecyzna moBogoM opy)XaHHUX
akTuBHOCTHU Ha TepuTopuju Koura (Jemokpamcka Peny6auka Koneo npomus
Pyande) mipencraBsba jefaH Of, KJbYyYHUX ayTOPHUTETA Y TOTJIe[y MpaBHEe
npupoge 3abpaHe reHonuzaa, Oyayhu fa je jacHO UCTaKkHYTO Ja je ,,3abpaHa
eeHoyuda HeCcymHUB0 umnepamueHa Hopma mehynapodroe npasa (jus cogens)“.
OBaj cTaB je game pa3pahen y ciyyajy [Ipumene KouBeHnmje o cnpeuaBamwy
Y Ka)KibaBamwy 37104nHa renouuza (bocua u Xepyezosurna npomue Cpbuje u
Lipre Tope), ko0ja TipeACTaB/ba K/bYYHU AyTOPUTET 32 pasyMeBame MpaBHe
npupoge 3abpaHe reHouuna, 6yayhu na je y npecyay moHoB/beHO fa 3abpaHa

Migrants, Advisory Opinion OC-18/03 of 17 September 2003, requested by the United
Mexican States, Series A, No. 18, p. 99, para. 101.

22 Jypucnpyzenuuja MCII xojom ce motBphyjy nepemnTopHe HopMme 13 beuke koHBeHIIWje
o yrosopuom mnpaBy: North Sea Continental Shelf Cases (Federal Republic of Germany/
Denmark; Federal Republic of Germany/ Netherlands), Judgment of 20 February 1969,
ICJ Reports 1969, 3, para. 72; Case Concerning Right of Passage over Indian Territories
(Portugal v. India) Merits, Judgment of 12 April 1960, IC] Reports 1960, 6; Dissenting opinion
of Judge ad hoc Fernandez, para. 29; South West Africa Cases (Ethiopia v. South Africa;
Liberia v South Africa), Second Phase, Judgment of 18 July 1966, IC] Reports 1966, 6; North
Sea Continental Shelf Cases, Dissenting opinion of Judge Tanaka, p. 182; Separate opinion
of Judge Moreno Quintana in Case Concerning the Application of the Convention of 1902
Governing Guardianship of Infants (Netherlands v. Sweden), Judgment of 28 November
1958, ICJ Reports 1958, 55, 106-107.

23 Case Concerning Armed Activities on the Territory of the Congo (New Application:
2002) (Democratic Republic of Congo v Rwanda), Judgment of 3 February 2006, ICJ Reports
20006, 6, para. 64.
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reHOIM/Ia UMa KapaKTep MepeMIITOPHE HOPMe, 3aTUM HarJalleHo Ja o6aBe3a
CIipevyaBama U Ka)KbaBatha reHol1/la HUje TepUTOPHjaTHO OTPaHUYeHa, Kao
¥ la TpaBa U o6aBese npeasuheHe KoHBeHIIVjOoM MMajy KapaKTep erga omnes,
IITO MOTBPhyje HUXOBY YHUBEP3a/IHY IPUMEHY U 3Havaj 3a MmehyHapozHy
3ajegHULY Y meauHu.>* MehyTuMm, n1upekTHO no3MBame Ha ONuUITe IPAaBHO
HayveJ1o jaBuJio ce npeJ MelyHapoJHUM KPUBUYHUM TPUOYyHAIOM 3a OUBIIY
Jyrocnasmjy y npeamety Jeaucuh. Hanme, HakOH IITO je MPUXBATHO Ja je
3a0paHa reHouu/a NepeMIITOPHAa HOPMa, OBaj Cy/ je HaBeo /i Cy OMIITA IPaBHa
HayeJsia Koja CToje y OCHOBH Te 3a0paHe - ,NpUHYUNU... Npu3Hamu o0 cmpade
yusuau3osaHux Hapoda“.*

3abpaHa TOpType TaKohe mpecTaB/ba IPpUMep HOPMe Koja je CTeKJIa ius
cogens CTaTyC KpO3 MHTETPALHjy YTOBOPHUX, 0OMYajHUX U OMIUTHUX ITPABHUX
Havesa. OBa 3a0paHa je cagpkaHa y 6pojHUM MeljyHapogHUM yroBoprma,
yxbyuyjyhu KonBeHujy npoTuB TOpTYype M31984. rofuHe, aJI je ICTOBPEMEHO
MpU3HaTa ¥ Kao MelyHaposHu 0614aj.>® MelhyHapoaHu cyioBu U TpUOYHATH,
yK/pyuyjyhu pernonanne cygoBe 3a /by[cKa MpaBa,” AocaefHO MOTBPhyjy

24 Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Serbia and Montenegro) (,the prohibition of genocide
has a character of a norm of jus cogens®, paras 161-162; ,the rights and obligations enshrined
by the Convention are rights and obligations erga omnes*, para. 31).

25 International Criminal Tribunal for the Former Yugoslavia, Prosecutor v. Jelisi¢, Case
No. IT-95-10-T, Judgment of 14 December 1999, Trial Chamber, Judicial Reports 1999, pp.
431-433, para. 6o0.

26 MCIT je y mpeamerty Beneuja npomus CeHezana W3puyumnTO MIPU3HAO Jja 3abpaHa ToOpType
npencrassba MehyHaposHu o6uyaj, kao u ga je Buie MmeljyHapogHHUX MHCTpyMeHaTa
3abpamyje Kao HempaBezaH YrH. FicTakao je fa je 3abpaHa yTeMe/beHa Ha PacCpOCTPahEHO]
MPaKCH U opinio juris Ap)kaBa, MaKo HUje a0 JoJaTHA 0O6pa3IoKewma Koja 6u J0LaTHO
nmojcTakia passoj mehyHnaponHor npasa. YTBpauo je ma je 3a6paHa TOpType mocrasna
rmepeMITOPHA HOPMa, Harnamasajyhu na ,3abparna mopmype npedcmasgsba deo obuqajHoe
mehyHapodHoe npasa u nocmana je nepemnmopHa Hopma (jus cogens). Ona nouusa Ha
pacnpocmpatrseHoj mehyHapodHoj npakcu u Ha opinio juris dpxcasa. [1ojaswyje ce y 6pojHum
MebyHapodHum uHcmpymeHmuma yHugep3anHe npumeHe, ykwyuyjyhu YHusepzanmy
dexnapayujy o bydckum npasuma u3 1948, XKenescke koHeeHyUje 3a 3awmumy X¥pmasa
pama us 1949, Mehynapoduu nakm o epahaHckum u noaumuukum npaguma u3 1966, Kao u
Pesonyyujy I'enepante ckynwmuHe 3452/30 00 9. deyembpa 1975. 0 3awmumu céux auya oo
mopmype u dpy2oe OKpymHoe, HeXyMaHoez uu NoHuxcagajyhez nocmynarea unu Kaxcrasarsd.
3abpaHna je yeedena y domaha npasa 20mogo caux 0pxcasd, a HuHuUoyu mopmype pedosHo
ce ocyhyjy Ha HayuoHanHum u mehyHapodHum gopymuma.“ Questions Relating to the
Obligation to Prosecute or Extradite (Belgium v. Senegal), Judgment of 20 July 2012, IC]
Reports 2012, para. 99.

27 EBpormncku cyz 3a wyacka npasa y npeameruma Chahal 1996 (case 22414/93 Chahal v.
the United Kingdom, judgment of 15 November 1996, 79), Al-Adsani 2001. (case 35763/97
Al-Adsani v. the United Kingdom, judgment of 21 November 2001, 59-61), kao u Gafgen
2010. ropuHe (case 22978/05 Gafgen v Germany, judgment of 1 June 2010, 87-93), Kao u
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Za je 3a6paHa TOPType alCONyTHA U HeeporabriHa, YaK U Y BaHPeLHUM
okoHOCTHMa.*® Be3a nameljy 3abpaHe TopType v onTux mpaBHUX HaYes1a je
BpJIO IocpeiHa, Oyayhu fa oBa 3abpaHa MMa MPETeXXHO YTOBOPHY U 00U YajHY
ocHOBY. Jlaksie, 3a6paHa TOpPType MpeACTaB/ba HOPMY KOja MUMa BULIECTPYKY
OCHOBY (YTOBOPHY, 061 4ajHY, /I 1 Kao OIILITe Ha4Ye Io PaBa), U YUjH iUus cogens
CTATyC MPOM3/1a3H U3 eHOT PyHJaMeHTaTHOT 3Havaja 3a 3alITUTY JbyCKOT
noctojaHcTBa. Ctora 6u ce eBeHTya/THO MOTJIO apr'yMeHTOBaTH Za 3abpaHa
TOpTYype pedieKTyje LIKpe OMIITe HAY€e/IO 3AIUTUTE JbYACKOT JOCTOjaHCTBA,
KOje Mpe/CTaB/ba jeJJHY OJi OCHOBHHUX BpPeJHOCTH Melj)yHapoJHOTr MpaBHOT
nopeTKa.

Ha npBu morse[, YMHU ce fa CIMYaH aHATUTUYKH IPUCTYIT MOXKE
MOCTOjaTU M KOJ 3abpaHe arpecuje, Kao jeAHOr Of TeMe/bHUX CTyOOBa
caBpeMeHOr Mel)yHapoAHOT MPaBHOT MOPETKA, TECHO II0BE3aHOT Ca HayeIOM
3abpane ymnorpebe cue. Fbena caapxuHa je obyxBaheHa umanom 2(4)
[ToBespe YjenumeHux Haluja U gozatHo pa3palheHa Pumckum craryrom
MehyHapoaHOr KPUBUYHOT CyZQa, KOjU YTBphyje MHAUBUYaTHY KPUBHUUYHY
OJITOBOPHOCT 3a 3/I04MH arpecwuje. [lopes oBakBe yroBopHe OCHOBe, 3a0paHa
arpecwuje mpouctuye U u3 MeljyHapogHor 0014aja, LITO je MOTBpheHo y mpakcu
MCII.> MelyTum, 3abpaHa arpecuje npejcTaB/ba HeraTuBaH npumep, 6ygyhu

WM HTepaMepUYKH CY7 3a JbYZICKa TpaBa y npeameTy Marritza Urrutia v. Guatemala u3 2003.
roguse (case Marritza Urrutia v. Guatemala, judgment of 27 November 2003, 92).

28 Hako ekcTpajuiivja Claja y UCK/bYUYHUBY HaJJIEXXHOCT Jp)KaBe, UCTHYe ce Ja
mepeMITOpHE HOPMe CITPeYvaBajy Ap)KaBe fa uspyde ocoby y Ip)KaBy y K0joj 6 mocTojana
omacHoct og, Toprype (Wet, 2004: 97, 99).

29 Mehynaponuu cyn npasne, mpeamer BojHe 1 mapaBojHe aKTUBHOCTH Y U TPOTUB
Huxkaparse (Hukaparsa nporus Cjegumennx AMepudkux JIp)xaBa), pecyza of, 27.
jyHa 1986, IC] Reports 1986, cTp. 14, mapa. 190: ,/logaTHa MOTBpAA Ba/baHOCTH 3abpaHe
ynoTpebe cuviie, U3pakeHe y YJIaHy 2, cTaB 4 [loBespe YjenumeHnx Hanuja, Kao MpaBUIa
MelyHapoaHOr 06M4ajHOT IIpaBa, MoXKe ce Hahu y ynmbeHNLIY fa ce Ha By IPeACTaBHULU
Jp)KaBa 4eCTO MO3MBAjy He caMO Kao Ha Hauyesno MehyHapogHor obuvajHor npasa, Beh
Y Kao Ha OCHOBHO HayeJIo Tor npasa. Komucwuja 3a meljyHaposHo npaso je, y TOKy cBOT
paza Ha KoAuUKaLHjU TpaBa Mel)yHapoAHUX YTOBOPa, U3pa3uia CTAHOBULITE Aa ,IPAaBO
[ToBeme y morneny 3a6paHe ynorpebe crjie caMo 1o ceOu IpeCTaB/ba yevyaT/buB IpuMep
npaBuia MehyHapogHor mpaBa Koje uMma Kapakrep jus cogens® (ctaB (1) KomeHnTapa
Komucuje Ha umaH 50 wenor Hampra 4ymaHoBa o mpaBy yrosopa, Yearbook ILC, 1966-I1,
cTp. 247). Hukaparsa je y cBOM mozgHecKy 0 MEPHUTYMY y OBOM IIpeaMeTy HaBesa Ja je
Have o 3abpaHe yrnorpebe cue caip>aHo Y YIaHy 2, cTaB 4 [ToBesbe YjenumeHnx Halmja
»Npu3Hamo kao jus cogens®. Cjenumwene Amepuuke J/[p>kaBe Cy, y CBOM IPOTHUBIOTHECKY O
MMUTakbHUMa HaJJIeKHOCTH U JONYIITEHOCTH, CMaTpaJie peJleBAaHTHUM Jja LLUTHPAjy CTaBOBe
ayTopa rpema KojuMa je OBO Haydeslo ,yHu8ep3anHa Hopma“, ,yHusep3aaHo mehyHapooHo
npaso’, ,yHugep3anHo npu3Hamo Haueno mehynapodHoe npasa“ v ,,naueno jus cogens”. MCIT
je Takohe Harmacuo fa ,npuHyuUn HenpumeHe cujie, CMAmMpaH Kao npasuno mehyHapodroe
obuuajHoe npasa, He3a8UCHO 00 UHCTMUMYYUjcKo2 pexcuma 00ped6u, noecomoso oHux [loseme
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7la je HeCyMIBbHBO CTEKJIAa CTAaTyC IepeMIITOPHE HOPMe, /N HUje U He MOXKe 10
caMoj CyIITHHY OMTH ONlITe IPaBHO Havesio. Haume, 3abpaHa arpecuje nuim
ynoTtpebe crie He MO)Xe OMTH YK/byYeHa Y KaTeropHjy ONMLITHUX TPaBHUX Have1a
cxBaheHux y y)xeM, KJ1TacCMYHOM CMHCITY, jep peryiuiie UCK/bYYHUBO OJHOCE
usMehy ap)xaBa 1 HeMa oxroBapajyhu aHasorujcky U3BOp y YHYTPAIIHBUM
npaBHUM cucTeMuMa. MelyyTuMm, yKonmmko 6u ce mpuxBaTH/Ia KOHLENIHja
KMII pga nocToje u omniita npaBHa HaveJsla KOja Ipou3Ka3e JUPEKTHO U3
camor MeljyHapoJHOIIpaBHOT IIOpeTKa, HaMmehe ce muTame ga 11 61 ce MOIJIO
TBPAUTH Ja 3abpaHa arpecuje, y mepuojy HakoH /lpyror cBeTcKor para,
npesicTaB/ba OIILITE MPABHO HayeI0 MHXEPEHTHO MeljyHaposHOMpaBHOM
HIOPETKY, C 003MPOM Ha yHMBep3aJ/IHy ApTUKYJIALMjy oBor mpuHLuna y [loemsu
YH 4. 2(4) v 1heroBy KOH3UCTEHTHY IpuMeHy y pakcu MCIT.

HamoceTky, Hayeno caBecHocTH (bona fides) 3ay3rma moceGHO MeCTO
y MmehyHaposHOM mpaBy Kao jeHO 0f, HajcTapHjUX U Hajurupe npuxBaheHnx
ONILITHUX Hayesla YHYTPAIIBUX MPaBHUX cucTeMa.>® Mako je yHHUBep3aHO
NpU3HATO U MMa QyHAAMEHTA/THU 3HA4aj, Herosa alCTpaKTHa NMPUpoJa
Y (PJIEKCUOMTHOCT OTPAHUYUJIA CY MOTYhHOCT HeroBor pa3mMaTpama Kao
nepeMnTopHe Hopme. CaBeCcHOCT Jefyje Kao MeTalpaBHU CTaHJapJ,
Koju 00e30eljyje MHTepHIpeTaTUBHY U KOPEKTUBHY PYHKIHUjy Y CUCTEMY
MelhyHapogHor npaBa. C gpyre cTpaHe, yHUBEP3a/IHOCT U BpeJHOCHHU 3HA43j
HaueJia ;o00pe Bepe 0CTajy BUCOKH, aJIM OHO CJTY)KH, IIpe CBera, Kao OIILITe HayeJI0
KOje IIpOjeKTyje CBOje CTaHJAap/le Ha Jpyre HOpPMe, @ HUKAaKO Kao CaMOCTa IHa
3abpaHa MM MMIlepaTUBHA 06aBe3a. /lakje, MaKO Ha4yesi0 CaBECHOCTHU MMa
dyHZaMeHTa/THU KapaKTep U yHUBep3anHy npuxsaheHocT, npeosnalyyjyhe je
CTAHOBHILTE [Ja OHO He OCTYDKE par HOPMATHUBHOT MHTEH3UTeTa MoTpebaH 3a
Ius cogens CTaTyc. 3a Pa3/IMKy Of IIPETXOAHOT HETaTUBHOT IIpUMepa - 3abpaHe
arpecwje, opsie ce npuMehyje 0OpHYTH pefOC/Ies: OMIITe ITPABHO HAYe/I0 He
3a/l0BO/baBa CBe yCJIOBe lepeMIITOpHe HOopMe.

HMaxko ce y pagy KMII Teopujcku nctude ga omiura IIpaBHa Havyesia
HAa4yeJ/IHO MOTY IpPeJACTaB/baTU OCHOB CTBapalba MMIIEPAaTUBHUX HOPMHU,
pPeayiHOCT je TakBa Ja NMepeMITOpHe HOpMe Hajyemrhe mpousmuiase uU3
MelhyHapogHOr o6MYaja MM NaK MMajy BULIECTPYKO MOPeKJsIo. Y TOj fPyToj
CUTYAILUjH, He MOTY Y IOTIYHOCTH OUTH 0bjalibeHe KPo3 CaMo jeflaH U3BOP

Yjedurerux Hayuja, npyxca onwme npasuno 3abpaxe ynompebe cune. Onwme npaguno Koje
3abparsyje ynompeby cune omozyhasa odpeheHne usyszemke. zyzemak npasa unousudyaniHe
uau KosnekmueHe camoodbpate, no mulbeky opxcasa, makohe je ymephen kao npasuno
obuuajHoz npasa* (mapa. 227-238).

30 MCIIjeynpeamery HykneapHe npobe HarnacHo /a jeJHOCTPAHE M3jaBe Jp)KaBe MOPajy
6uTtu u3BplaBaHe y 1o6poj Bepy, norsphyjyhu ob6asesyjyhu kapakTep oBor npuHuumnay
mehyHapozuum ogHocuma. ICJ, Nuclear Tests Case (Australia v. France), Judgment of 20
December 1974, IC] Reports 1974.
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mehyHapogHor npaBa, Beh BHX0B HOpMAaTHUBHU UIEHTUTET Y€CTO MPOU3/IA3HU
W3 TMperiuTama ogpeadu MmehyHapogHux obuvaja, melhyHaposgHux yroBopa
Y OMILITHX MPAaBHUX HaveJa. YC/ies TaKBe arcopOOBAaHOCTH OMIITHUX MPaBHUX
HayeJia, MOXKe Ce jeITMHO 3aK/bYYMTH [ja Ce OCTBApyje MOoCPeHHU OJHOC U Be3a
nu3mehy BUX 1 MTepeMITOPHUX HOPMH.

5. [lepeMnTopHe HOpMe U TPaHCBep3aJIHA XUjepapxHyja

[TojaBa mepemnTopHHUX HOpMH je y MehyHapomHo mpaBo, y kKome
ce TPaAWIMOHATHO I0JIA3UJI0 O, MPEeTHOoCTaBKe dopMaHe jeZJHAKOCTH
IJIaBHUX U3BOPA IPaBa, yBeJa eJleMeHT HOPMaTUBHe CTpaTuPHKaILUje KOju
pe/laTuBHU3Yje OBaKBY GOpPMaHYy PAaBHOTEXY U OTBapa CYIITHHCKO MUTabe:
Zia 14 je xujepapxuja y Mel)yHapogHOM npaBy yc/10B/beHa U3BOPOM HOPMeE MJTH
IaK lbeHUM MaTepHjaJIHUM CBOjCTBHUMA?

AHanu3a caBpeMeHe TeopHje U MpaKce MOKasyje Aa Xvjepapxuja HOpMHU Y
MelhjyHapozHOM TpaBy HUje CTPUKTHO Be3aHa 32 BbUXOB popMaTHU U3Bop, Beh
IIpeBacXo0JHO POM3/a3y U3 BUXOBOT HOPMAaTUBHOT MHTEH3UTeTa U CTelleHa
yHuBep3anHe npuxBaheHoctu. KoHllenT nmepeMnTopHuX HOPMH YIPaBo
noTBphyje oBakBO pasymeBame, jep ce, mo AePUHULIMjH, HE OCIAbAjy HA
NOpeKJIo HopMe, Beh Ha ’BHX0Ba TpH CyIITHHCKA 00€eexja, U He MOMMajy Kao
nocebaH, ,9eTBpTU" U3BOp Mel)yHapozHOr mpaBa, Beh kao MeTaHOpMaTUBHU
KBa/nuTeT Koju ogpehene Hopme mory crehu, He3aBUCHO o1 cBOT pOpMaTHOT
MOpeKJIa.

[Tonazehu oz oBakBor mpucrymna, Mmoryhe je pa3BUTH KOHLIENT T3B.
TpaHCBep3ajiHe XUjepapxuje, IpeMa KoMme nepeMIITOpHe HoOpMe ITpeBasuiase
KJIACUYHY IOoJe/ly M3BOpa NpaBa U YCIIOCTAaB/bajy XHUjepapXUjCKU OAHOC Ha
HUBOY II0jeIUHAYHUX HOPMH, a He YMTaBUX KaTeropyja U3Bopa pasa. Y OKBUPY
OBOT MOJe/1a, XHjepapxuja ce He KOHCTUTYyHIlIe u3Mel)y yropopa, o6uyaja u
OMIITHX Havyesa, Beh n3mel)y HOpMU pa3IMYUTOT MOPEKJIA KOje, Y 3aBUCHOCTH
OJ1, CBOT Ca/ipKaja v GyHKIUje, MOT'y JOCTUhH Pa3/IMYUT CTEIIeH HOPMAaTHBHE
cHare. Mako mocToju JOMUHAHTHOCT MpUMepa Y KojuMa HopMme MeljyHapozHO
oOMYajHOT IMOpeKJia MOy cTehH mepeMIITOPHY CTaTyC, He TIOCTOjU TeOPHjCKa
npernpeka Jja 4 IojeJMHa OIIITa IIpaBHa HayeJia, M10J], yCJI0BOM HCIyHhaBaka
peJ/leBaHTHUX KPUTEPUjyMa, JOCTUTHY UCTH, HAjBUIIU XHjePapXUjCKU PaHT,
IITO je JIOTUYHHje OCTBAPUTHU KO/ Jpyre BpCTe ONIITHUX IIPaBHUX Hadesa —
OHHX KOja mpou3usia3e u3 MeljyHapogHOTIpaBHOT OpeTKa.

OBakBO pa3yMeBame IOJpa3yMeBa pasjINKoBawke (OPMAJIHOT U
MaTepHjaTHOT MPUCTYIa HOPMATHUBHOj CTPYKTYpHu MehyHapoaHor mpasa.
Jlok popMaTHU MPUCTYTI ITOJIa3H OJ, U3BOPA KAao KpUTepHjyMa Kinacudukauje,
MaTepHjaTHU IPUCTYT BpeJHYyje HOpMe ITpeMa ’bHUX0BOM CaJpXKajy, PyHKIHjU
U 3Ha4vajy 3a mehyHaponHy 3ajegHuiy. Y TOM cMuCy, TpaHCBep3ajaHa
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XHUjepapxHja ce UCIOo/baBa KAa0 METAHOPMATHUBHHU CJI0j KOjU 00yXBaTa HOpMe
Pa3JIMYUTOr TOPEKJa, a/Il UCTOT BPeJHOCHOT WHTEH3WUTeTa, Jenyjyhm
Kao KOpeKTHUB popMajiHe jeJHAKOCTH M3BOpPA U MHCTPYMEHT adpupManuje
TeMe/bHUX BpeJHOCTH MeljyHapomHor mpaBHoOr noperka. MctoBpemeHo,
npotec popMUparba IepeMIITOPHUX HOPMHU MOpa Ce pa3yMeTH Kao AUHaMHUYaH
M eBOJIyTHUBAH, IpU 4YeMy HOPMe KpO3 IOCTelNeHy yHHUBep3aau3alujy
Y HOPMATUBHY KOHCONMUAALMjy Mory ctrehu Bumm mpaBHU paHr. Y Tom
KOHTEKCTY, OTIITA HavyeJsia IIpaBa He OCTajy HY)XXHO y chepu CyncHUAMjapHUX
M3BOpa, Beh moTeH1MjaTHO yuecTBYjy Y GopMUpaby HajBUIIEr HOPMATHBHOT
cnoja MmehyHapogHonpaBHor nmopetrka. OBakBO pa3yMeBamwe JOINPUHOCHU
Behoj xoxe3uju u neruTUMHOCTU MelyHapoIHOT mMpaBa, UCTOBPEMEHO
omoryhaBajyhu ¢nekcnbunumje u peanucTtudyHuje carjiesaBamwe HeroBe
HOpPMaTUBHe CTPYKTYpe.

6. 3ak/by4yHa pasMaTpama

[Tonazehwu of eHTpaHOT MHUTamka Ja I ONLITa Havesa MehyyrapogHor
npasa Mory crehu cTaTyc mepeMnTopHUX HOPMH, Y PaAy Cy ce IPerCcnuTaie
TpPaJHUIMOHA/IHE TIOCTaBKe O NMPHUPOJHM H3BOpa IpaBa M HOPMATUBHO]j
cTpyKTypu MehyHapomHor mpaBHOr mopetka. AHanu3a ogHoca uaMely
ONIITUX ITPAaBHUX Hayesla U MepeMITOPHUX HOPMHU yKa3yje Ha MOCTeNeHy
TpaHchopmanujy melyyHapogHOT mpaBHOTr mopeTka u3 ¢popMaIHO XOMOT€HOT
CHCTeMa U3BOpaA y CJIOKeHY HOPMaTHUBHY CTPYKTYpPYy 3aCHOBaHY Ha BpeJHOCHO]
nudepennyjanyju. Mako TpaguioHaaHa JOKTPHUHA OMPaBAAHO MHCUCTHPA
Ha pa3/INKaMa y reHe3u ¥ GyHKIUjU OBUX KaTerOPHja, CABPeMeHH pPa3Boj paBa
IOKa3yje Ja TaKBe pa3/iMKe He MOPajy MMaTH ancolyTaH KapakTtep. Hanporus,
KpO3 Ipoliec HOpMaTUBHe eBOJIyllMje U KOHCOoMUJaliyje, IojeHa OIlITa
IIpaBHa HayeJ/la, HAPOUYMTO U3 KaTeropuje OHMUX Koja Cy UHXePeHTHa CaMOM
MeljyHapoZHOITpaBHOM MOPETKY, MOTJ/Ia O OCTUhY CTelleH YHUBepP3aTHOCTH,
Heeporabu/IHOCTU U BPeJHOCHE MHTEH3UBHOCTHU KOjU MX MPHUOIMIKaBa
nepeMIITOPHUM HOpMaMa.

Y TOM KOHTEKCTY, KOHLIEIIT TPAaHCBep3a/IHe XUjepapXuje HyJU TeOPUjCKHU
KOXepeHTaH OKBUP 3a pa3yMeBame ius cogens Kao MeTaHOPMaTHBHOT
KBa/IMTeTa KOjU HHUje YC/IOB/beH GpopMaHUM u3BOpoM, Beh marepujanHum
3HavajeM HopMe 3a MehyHapoaHy 3ajegHuny y nenuHu. TakaB mpucTymn He
caMo Jla MpeBasua3u KPyTy MojeTy U3Bopa npaBa, Beh u apupmulie yiory
MehyHapoaHoOr mpaBa Kao BpeZHOCHO OpPHMjeHTHCAHOI CHUCTEMA, y KojeM
3amTuTa PyHJAMEHTAITHUX MHTepeca U NMPHUHIMINA JOOUja MpHUMaT HaJ,
¢dopmanHOM cTpyKTypoM. CTOra, MaKo OMINTa ITPaBHA HaveJa IO MPaBUITY
3aJp)XaBajy CBOjy CyNcUAHjapHy PYHKIIH]y, BbUXOBA MOTEHLIMjaTHA €BOTy I Hja
y HOpMe HajBHIIeT paHra He MO)XXe ce MCK/by4HuTH, Beh nmpesacTaB/pa n3pas
OUHAMHYHe U UHTEerpaTuBHe MIPUPOJe caBpeMeHor MeljyHapoaHor mpasa.

126



C. Bophesuh AnexcoBcku | cTp. 109-132

JInteparypa

Abi-Saab, G. (1973). The Third World and the Future of the International
Legal Order, Revue Egyptienne de Droit International, Vol. 29, 27-66.

Bianchi, A. (2008). Human Rights and the Magic of Jus Cogens, The
European Journal of International Law, Vol. 19 no. 3, 2008, 491-508.

Boas, G. (2023). Public International Law: Contemporary Principles, Chel-
tenham, Edward Elgar.

Bonafé, B. I, Palchetti, P. (2016). Relying on general principles of law, in:
C. Brélmann, Y. Radi (eds.), Research Handbook on the Theory and Practice of
International Lawmaking, Cheltenham, Edward Edgar Publishing, pp. 160-176.

Vazquez-Bermudez, M., Crosato A. (2020). General Principles of Law:
The First Debate within the International Law Commission and the Sixth
Committee, Chinese Journal of International Law, 19 (1), 157-172.

Weatherall, T. (2015). Jus Cogens: International Law and Social Contract,
Cambridge, Cambridge University Press;

Wet, de E. (2004). The Prohibition of Torture as an International Norm
of Jus Cogens and Its Implications for National and Customary Law, European
Journal of International Law, Vol. 15, 97-121.

Wolfrum, R. (2010). General international law (principles, rules, and
standards), R. Wolfrum (Ed.), Max Planck Encyclopedia of International Law,
vol. IV, entry updated in 2010; Oxford University Press, 2012.

Wood, M. (2023). Values in the International Community: Jus cogens in
light of the International Law Commission’s 2022 Conclusions, Berlin Potsdam
Research Group - The International Rule of Law - Rise or Decline?, KFG Wor-
king Paper Series, No. 61.

Gaja, G. (2020). General principles of law, in: Max Planck Encyclopedia
of Public International Law (2020), paras. 17-20.

Gaja, G. (2019). General Principles in the Jurisprudence of the IC]J, in: M.
Andenas et al. (eds.), General Principles and the Coherence of International
Law, Leiden, Brill.

Dorr, O., Schmalenbach, K. (eds.). (2018). Vienna Convention on the Law
of Treaties: A Commentary, Berlin: Springer.

Simma, B., Pulkowski, D. (2006). Of Planets and the Universe: Self-con-
tained Regimes in International Law, European Journal of International Law,
Vol. 17, No. 3, 483-529.

Jovanovié, M. (2019). The Nature of International Law, Cambridge, Cam-
bridge University Press.

Yusuf, A. (2019). Concluding remarks, M. Andenas et al. (Eds.), General
Principles and the Coherence of International Law, Leiden, Brill.

127



3BOPHUK PAZIOBA [IPABHOT ®AKYATETA Y Huiy | BPoj 107 | ToanHA LXV | 2026

Kleinlein, T. (2015). Jus cogens as the ‘highest law’? Peremptory Norms
and Legal Hierarchies, Netherlands Yearbook of International Law, 173-210.

Knuchel, S. (2015). Jus Cogens: Identification and Enforcement of Pe-
remptory Norms, Schulthess.

Kolb, R. (2015). Peremptory International Law - jus cogens: A General
Inventory. Oxford, Portland, Hart Publisher.

Lammers, J. G. (1980). General principles of law recognized by civilized
nations, Kalshoven, F., Kuyper, P. J., Lammers, J. G. (Eds.), Essays on the Deve-
lopment of the International Legal Order in Memory of Haro F. van Panhuys,
Alphen aa den Rijn, Sijthoff and Noordhoff.

Linderfalk, U. (2011). The Creation of Jus Cogens - Making Sense of Article
53 of the Vienna Convention, Zeitschrift fiir auslandisches 6ffentliches Recht
und Volkerrecht, 71, 359-378;

Linderfalk, U. (2009). Normative Conflict and the Fuzziness of the In-
ternational ius cogens Regime, Zeitschrift fiir auslandisches 6ffentliches Recht
und Volkerrecht, 69, 961-977.

Mazzeschi, R. P. (2018). Coordination of Different Principles and Values
in International Law, German Yearbook of International Law, Vol. 61, 209-250.

Mik, C. (2013). Jus cogens in contemporary international law, Polish Ye-
arbook of International Law, 33, 27-93.

Milisavljevi¢, B. (2020). Neka otvorena pitanja u vezi ius cogens normi
u medunarodnom pravu, Harmonius, Journal of Legal and Social Studies in
South East Europe, 151-169.

Nieto-Navia, R. (2021). International peremptory norms (jus cogens) and
international humanitarian law, u: L. Chand Vorah, et al. (Eds.), Man’s Inhu-
manity to Man: Essays on International Law in Honour of Antonio Cassese,
The Hague, Brill.

Orakhelashvili, A. (2006). Peremptory Norms in International Law,
Oxford, Oxford University Press.

Pellet, A., Miiller, D. (2019). Article 38, Zimmermann, A., Tams, C. J.
(Eds.), The Statute of the International Court of Justice: A Commentary, Oxford
University Press, Oxford.

Pellet, A. (2006). Comments in response to Christine Chinkin and in
defense of jus cogens as the best bastion against the excesses of fragmentation,
Finnish Yearbook of International Law, 17, 83-9o0.

Raimondo, F. O. (2008). General Principles of Law in the Decisions of
International Criminal Courts and Tribunals, Martinus Nijhoff, Leiden.

Redgwell, C. (2017). General principles of international law, Vogenauer,
S., Weatherill, S. (Eds.), General Principles of Law: European and Comparative
Perspectives, Hart.

128



C. Bophesuh AnexcoBcku | cTp. 109-132

Rosenne, S. (2006). The Law and Practice of the International Court,
1920-2005, Leiden, Boston, Martinus Nijhoff Publishers.

Ruiz Fabri, H. (2012). Enhancing the Rhetoric of Jus Cogens, European
Journal of International Law, 23 (4), pp. 1049-1058.

Santalla Vargas, E. (2015). In quest of the practical value of jus cogens
norms, Netherlands Yearbook of International Law, 211-239.

Thirlway, H. (2019). The Sources of International Law, Oxford, Oxford
University Press.

Tomuschat, C. (2003). Human Rights: Between Idealism and Realism,
Oxford, New York, Oxford University Press.

Fitzmaurice, M. (2017). The History of Article 38 of the Statute of the In-
ternational Court of Justice: The Journey from the Past to the Present, in: The
Oxford Handbook of the Sources of International Law, S. Besson, J. d’Aspremont
(Eds.), Oxford University Press, pp. 179-208.

Fitzmaurice, G. (1973). The Future of Public International Law and of the
International Legal System in the Circumstances of Today, Institut de Droit
International, Livre du Centenaire 1873-1973, Karger.

Hannikainen, L. (1988). Peremptory Norms (Jus Cogens) in Internatio-
nal Law: Historical Development, Criteria, Present Status, Helsinki, Finnish
Lawyers’ Publishing Company.

Cangado Trindade, A. A. (2009). Jus cogens: the determination and the
gradual expansion of its material content in contemporary international case
law, XXXV Course of International Law organized by the Organization of
American States, Inter-American Juridical Committee in Rio de Janeiro from
4 to 29 August 2008, Washington, D.C., OAS, 3-29.

Cheng, B. (1953). General Principles of Law as applied by International
Courts and Tribunals, Cambridge Univesity Press.

Cherif Bassiouni, M. (1990). A Functional Approach to “General Principles
of International Law”, Michigan Journal of International Law, Vol. 11, Issue 3,
768-818.

Conklin, W. E. (2012). The Peremptory Norms of the International
Community, European Journal of International Law, Vol. 23 no. 3, 837-861.

Costelloe, D. (2017). Legal Consequences of Peremptory Norms in Inter-
national Law, Cambridge University Press, 2017.

Shao, X. (2021). What We Talk about When We Talk about General Prin-
ciples of Law, Chinese Journal of International Law, 20 (2), 219-255.

Cyacka mpakca u JoKyMeHTalyja

European Court of Human Rights, case 22978/05 Gafgen v Germany,
judgment of 1 June 2010.

129



3BOPHUK PAZIOBA [IPABHOT ®AKYATETA Y Huiy | BPoj 107 | ToanHA LXV | 2026

European Court of Human Rights, case 27765/09 Hirsi Jamaa and others
v. Italy, judgment of 23 February 2012.

European Court of Human Rights, case 35763/97 Al-Adsani v. the United
Kingdom, judgment of 21 November 2001.

European Court of Human Rights,case 22414/93 Chahal v. the United
Kingdom, judgment of 15 November 1996.

Inter-American Court of Human Rights, case Marritza Urrutia v. Guate-
mala, judgment of 27 November 2003.

Inter-American Court of Human Rights, Juridical Condition and Rights
of Undocumented Migrants, Advisory Opinion OC-18/03 of 17 September 2003,
requested by the United Mexican States, Series A, No. 18.

International Court of Justice, Application of the Convention on the Pre-
vention and Punishment of the Crime of Genocide (Bosnia and Herzegovina
v. Serbia and Montenegro), Judgment of 26 February 2007, IC] Reports 2007.

International Court of Justice, Case Concerning Armed Activities on the
Territory of the Congo (New Application: 2002) (Democratic Republic of Congo
v Rwanda), Judgment of 3 February 2006, ICJ Reports 2006.

International Court of Justice, Case Concerning Military and Paramilitary
Activities in and against Nicaragua, judgment of 27 June 1986, IC] Reports 1986.

International Court of Justice, Case Concerning Right of Passage over
Indian Territories (Portugal v. India) Merits, Judgment of 12 April 1960, IC]
Reports 1960.

International Court of Justice, Dissenting opinion of Judge ad hoc Fernan-
dez; South West Africa Cases (Ethiopia v. South Africa; Liberia v South Africa),
Second Phase, Judgment of 18 July 1966, IC] Reports 1966.

International Court of Justice, Jurisdictional Immunities of the State
(Germany v. Italy: Greece Intervening), judgment of 3 February 2012, IC] Re-
ports 2012.

International Court of Justice, North Sea Continental Shelf Cases (Federal
Republic of Germany/Denmark; Federal Republic of Germany/Netherlands),
Judgment of 20 February 1969, IC] Reports 1969.

International Court of Justice, Nuclear Tests Case (Australia v. France),
Judgment of 20 December 1974, ICJ Reports 1974.

International Court of Justice, Questions Relating to the Obligation to
Prosecute or Extradite (Belgium v. Senegal), judgment of 20 July 2012, IC] Re-
ports 2012.

International Court of Justice, Separate Opinion of Can¢ado Trindade
in Questions Relating to the Obligation to Prosecute or Extradite (Belgium v.
Senegal), judgment of 20 July 2012, ICJ Reports 2012.

International Court of Justice, Separate opinion of Judge Moreno Quin-
tana in Case Concerning the Application of the Convention of 1902 Governing

130



C. Bophesuh AnexcoBcku | cTp. 109-132

Guardianship of Infants (Netherlands v. Sweden), Judgment of 28 November
1958, ICJ Reports 1958.

International Criminal Tribunal for the Former Yugoslavia, case IT-95-
17/1-T Prosecutor v. FurundZzija, decision of 10 December 1998.

International Criminal Tribunal for the Former Yugoslavia, case IT-96-
21-T Prosecutor v. Delali¢ and others, decision of 16 November 1998.

International Criminal Tribunal for the Former Yugoslavia, case IT-96-
23-T i [T-96-23/1 Prosecutor v. Kunarac, decision of 22 February 2001.

International Criminal Tribunal for the Former Yugoslavia, Prosecutor
v. Jelisi¢, Case No. IT-95-10-T, Judgment of 14 December 1999, Trial Chamber,
Judicial Reports 1999.

International Law Commission, Draft Conclusions on Identification
and Legal Consequences of Peremptory Norms of General International Law
(jus cogens) with Commentaries, UN Doc A/CN.4/L.102 (2022), gocTymnHo Ha:
https://legal.un.org/ilc/texts/instruments/english/draft_articles/1_14_2022.
pdf (11. 3. 2026)

International Law Commission, Draft conclusions on identification and
legal consequences of peremptory norms of general international law (jus
cogens), UN Doc A/CN.4/L.102 (2022), goctymHo Ha: https://legal.un.org/ilc/
texts/instruments/english/draft_articles/1_14_2022.pdf (10. 3. 2026)

International Law Commission, Second report on jus cogens, A/CN.4/706.

Martti Koskenniemi, Fragmentation of International Law: Difficulties
Arising from the Fragmentation and Expansion of International Law, Report of
the Study Group of the International Law Commission, UN Doc. A/CN.4/L.682
of 13 April 2006, Conclusions.

131



3BOPHUK PAZIOBA [IPABHOT ®AKYATETA Y Huiy | BPoj 107 | ToanHA LXV | 2026
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General Principles of International Law as
Peremptory Norms of International Law

Summary

The paper analyzes the relationship between general principles of law and
peremptory norms (ius cogens) in contemporary international law, starting from
Article 38(1)(c) of the Statute of the International Court of Justice and Article 53
of the Vienna Convention on the Law of Treaties. Special attention is given to
the question of whether general principles of law, traditionally understood as a
subsidiary source of law, can acquire the status of norms from which no deviation
is permitted.

First, the nature and function of general principles of law are examined,
distinguishing between principles derived from domestic legal systems and those
inherent in the international legal order itself. The paper then analyzes the con-
cept, elements, and legal effects of peremptory norms, with particular reference
to the work of the International Law Commission and relevant judicial practice.
The central part of the paper examines the doctrinal debate on the possibility of
converting general principles into ius cogens norms, juxtaposing arguments that
emphasize differences in their genesis and function with views highlighting ma-
terial criteria, such as normative intensity and universal acceptance. Relying on
the analysis of specific examples, the paper shows that some peremptory norms
have multiple origins and may reflect values contained in general principles of
law. On this basis, the concept of a transversal hierarchy is developed, according
to which ius cogens represents a meta-normative quality that may be inherent in
norms of different formal origins. It is concluded that, although general principles
of law generally retain their subsidiary function, the possibility is not excluded that
certain principles, under strict conditions, may evolve into norms of the highest
hierarchical rank, thereby confirming the value-based transformation of the in-
ternational legal order. The transformation of general principles into ius cogens
norms exemplifies the development of a truly global and value-based legal order.

Keywords: general principles of law, peremptory norms, ius cogens, sour-
ces of law, normative hierarchy, Vienna Convention on the Law of Treaties
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