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VTULIAJ HETATUBHUX KAMATHUX CTOIIA HA
PAJI 3AIYKBUHA U ®OHJIALIUIA

Casxceinak: Heilawiuena xamaiina ciiotia fociioju xada je OeiloHeHitl 0y-
JHCaH 0a HA OCHOBY YI0BOPA O HOBYAHOM Oelo3utlly iiaiuu deiozuiiapy (banyu)
HakHaoy 3a yysarbe HOBYA. Y nuiliepaitlypu ce yKasyje Ha yurbeHuyy od je upas-
Ha pelyramiusa y eehiunu 3emama 3ACHO8AHA HA UPETHHOCUASYU 0 KAMAUHe
ctioile He MOLy Ouiuu HelatiusHe U 0a ce Cyo4asamo ca eHoMeHoOM 0 KOM MAio
3Hamo. Yeohere nelaimiusHux KamaimiHux ciioia ou mMoino oa yiposu @yHKyuo-
HUcare, ia Yax u cam OuCmanax wojedunux 3adyscouna u ponoayuja. Tume ou
ilocebHo buie tiolohene ocettisbuge Opyuittieene ipyiie.

3axonom o 3adyscounama u pondayujama Peityonuxe Cpouje je uipoiiuca-
HO 0a ce UMOBUHA 3A0YHCOUHe He CMe CMAFUIU UCHOO Hajmarbe 8PeOHOCHIU
ocHosre umosure 00 30.000 eepa y ounapckoj upoimiugspeoHociu upema Kypcy
Hapooune danke Cpbduje na oan ocnusarwa. Ocum thola, ipedsuheno je u oa
OCHUBAY MOJICe V OCHUBAYKOM AKIULY 00peOuili Hajmarsy 8peOHOCHl 00 Koje ce
OCHOBHA UMOSUHA 3A0VHCOUHE MOICE CMARLUTIY, A KOjd, UpU TWHOM, He cMme Outtiu
Marba 00 HajMarse 8peOHOCHIU OCHOBHE UMOGUHe Yiliepliene 3aKoHOM.

Y Cpbuju bu neiatiusne kamaitine ciioiie Hajiipe moiie ouiedcaiuiu, a peme-
HOM U OHeMOVhuitiy, OCtu8apusarse yuvesa 3a0yxicouna u gpondayuja xoje 3a oba-
8/bare OCNATUHOCHIU MOTY KOPUCTUUTIY CaMO Upuxode 00 Kamaild, a He u cpeo-
Cli8a Koja yune OCHOBHY U OPYLy UMOBUHY YUjd je 6pedHoctt 6eha 00 3aKOHCKOT Mu-
Humyma. Hexe 3a0yocoune o6u moie uax u ipecimiaiviu 0a Hoctioje ycied yMarerba
OCHOBHE UMOBUHE KOjJa Cce CACHIOfU UCK/BYYUBO Y HOBYY OCHOHOBAHOM Y DAHKAMA.

Y paoy je ykasano na iioiupedy oa ce ipeuciuitiajy eaxcehia HopmaiiueHa
peuterva u 0a ce 61ai08peMeHo 3ailoune WUPanchopmayuja uojeOuHuUx UpagHux
UHCTUUIYitia, Upu yemy ou itpebano oOUlU pauyHa o UX080j CUCTIEMCKO] U

! Pax je 3acHOBaH Ha pe3yNTaTHMa HCTPAKHBAFA BPIICHHM y OKBHDY HAYYHO-HCTPAiKH-
BAyYKOT IIpojekTa Teopujcku u ipaxiviuunu fipodremu ciugaparea u tipumene ipasa (EY u Cpbuja),
unju je Hocunan [IpaBau dakynrter Yansepsurera y HoBom Cany.
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coyujannoj ynxyuju, xao u o totupedbu oa ce y yciiociuage ooiosapajyhu xo-
PEKTUUBHU MEXAHUZMU padu 3awiliuilie uniliepeca crabuje ciipane y palhauncko-
UpPABHUM OOHOCUMA.

Kuwyune peuu: neiaiuuene kamaiine ciioiie, 3a0yxcoune, ponoayuje, oce-
iwipuse opyuiitgene ipyile

1. UHTepaKkuuja npaBa u eKOHOMHje

Opn HauMHAa Ha KOjU Cy ypeheHu oJHOCH Y APYIUTBY, BPJIO YECTO 3aBHUCE Kpe-
Tama y eKOHOMHjH, 1 00paTHO. Ha eKOHOMCKY CcTaOMIIHOCT 1 pa3Boj APYIITBEHE
3ajeHHIIe y 3HAYajHO] MEPH YTHUY, WIH MOTY yTUIATH, WACjHE U HICOJIOIIKE
OCHOBE IIPaBHE PeryJiaTuBe, IPaBHa MOJIUTHKA U €(heKTUBHOCT IPABHOT CUCTEMA.

[Iporexnmx neneHuja je MpaBo pa3BHjaHO Yy AyXy HeonmOepamusma. Wn-
TEH3UBHO je paljeHo Ha Jeperyaiuju IpYITBeHUX O0JTHOCA U HA JCeTaTU3aIUjU
perynaruse, y3 HacTojame Ja ce mro Behu Opoj APYIITBEHNX OJHOCA MPEIyCTH
JIPYIITBEHO] camoperynanuju. JloMrHaHTHA Te3a je Omia ga Tpeda MyCTHTH Ja
CTBapy UAY CBOjHM TOKOM M J1a he ci1060HO, OTBOPEHO TPKHUIITE CaMo 10 cedn
00e30eauTn cTaOMIIHOCT U MIEPMAaHEHTHH Pa3Boj ApyumrBa. MehyTum, ucmocra-
BHJIO C€ JIa je TaKaB MOoJeN JTyropodHo HeonpxkuB. Kama je 2008. rogune mode-
Jla BeJMKa cBeTcKa (PMHAHCHjCKA, 2 IOTOM M €KOHOMCKa KpW3a, HHIIMPaHa pac-
MaJioM CHCTeMa XUIoTeKapHor Kpeautupama y CAJl, y cBery je moveo 1a jaua
Ip>XaBHU MHTEPBEHIIMOHM3aM. MHore Ap)kaBe Cy IMouene Ja yJlaxy OrpoMHa
(mHaHCHjCcKa cpencTBa y (A0 Tajma JOMUHAHTHO MPUBATHH) OAHKAPCKU CEKTOP H
J1a JIOHOCE PECTPUKTHBHE IIPOIICE Y MHOTHM OGIACTHMA JPYIITBEHOT KHBOTA.

W3 onucanux norahaja ce mory usByhu oxpehene noyke. Ilpe cBera, jacHo
je Ia ce OyropodHa CTaOMJIHOCT M OAPKMBOCT IpPYIUTBA HE MOTy 00e30eauTu
HCKJBYUYHMBO IyTEM JPYIITBEHE CAMOPETYIHUIIHjE U TPKUIIHUX MeXaHU3aMa U Jia
je Y MHOTHMM CEKTOpHMa HEONXO/IHA IIPEIU3HA AP/KaBHA IPABHA PeryiaTusa. Y
OJICYCTBY peryJia Koje ofpel)yjy opranu aApkaBHe BJIacTH J10Ja3H, WK MOXE J10-
hu, 1o HeKoHTpoJHMCcaHe Tpepacmojeine aodapa, M0 IPaCTUIHOT paciojaBarba
CTaHOBHHIIITBA U HECTajama CpPe/ibe Kiace, Koja je HeonmxoaHa 3a TYTOpOvHY
CTaOMITHOCT ApPYLITBEHE 3ajeAHune. Bemuku nucbananc y eKOHOMCKO] cepH y
[epuoIy HapacTama U KyJIMHHALMje KpU3e, IOMYT OBE Y KOjOj C€ YOBEUAHCTBO
HaJIa3u, CTBapa MOTpedy 3a ONCEKHHJUM M CHa)XHUjUM ApP>KaBHUM HHTEPBEH-
LUOHU3MOM. JIpyrum pednma, y TaKBUM OKOJIHOCTHMa C€ MOpa OjayaTH MpaBHA

2 Omumpanje: Jlyman Huxomuh, ,HoBe TeHieHIHMje y pa3BOjy eBPOICKOT MPHBATHOT
npasa“, y: IIpaso Peiiyoauxe Cpouje u iipaso Egpoiicke ynuje — Citiare u iiepciiexiiuge, IIpaBHu
¢axynrer Yrusepsurera y Humry, 2009, 1 u ap.

Onmupauje: Dusan Nikolié, ,,Civilno drustvo i civilno pravo”, y: Liber Amicorum Nikola
Gavella — Gradansko pravo u razvoju, (ur. Igor Gliha et al.), Pravni fakultet Sveucilista u Zagre-
bu, Zagreb, 2009, 51 u np.
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perynarusa, Jia Ou ce 3alITUTHIN er3UCTEHIMjalHd UHTepecH BehrHe CTaHOB-
HUIITBA, a HAPOYUTO YIPOKEHUX M OCCTJBHBHUX JPYIITBCHUX Tpyma. Summa
summarum, OYHMTIICIHO je a cla0dJbemhe IPaBHE PEryJiaTHBE H3a31Ba HETaTHBHE
IIPOMEHE Y €KOHOMCKO] cepH, a 1a OHE BPEMEHOM JIOBOJIE 10 TOHOBHOT jada-
Ba JIP>KaBHOT MHTEPBEHIIMOHM3MA U yBehama Opoja mpaBHUX IpaBuia Koja ol-
pehyjy opranu ap:kaBHe BJIACTH. Ped je 0 MUKIMYHUM IIpoMeHa Koje Ou ce Mo-
rae ayropo4dHo n3dehu ycrnocrasibambeM oAroBapajyhe paBHoTeKe MHTEpEca.

VYpaBHOTEKEHA ITPaBHA U YPABHOTEKEHA EKOHOMCKA IOJINTHKA CY [Ba Me-
hycoOHO ycnoBpeHa GakTopa Koja uMajy rmocebaH 3Havaj 3a CTAOMIIHOCT U OJIp-
’KABOCT ApYyIITaBa M [UBUIK3AIMje Y LEIUHU. Ha Kanoct, caBpeMEHU CBET j€
Janeko of equilibrium-a. Ja3 uamelyy 6oratux u cupoManiHux ApsKaBa je CBe Be-
hu, a yHyTap BehuHe ApyITaBa COIMjAIHO pacjojaBarbe MONpHMa ApaMaTHIHE
pasmepe. TakaB pa3Boj morahaja ce Mo)ke JOBECTH y BE3y M Ca HEIOCTOjameM
aJeKBATHUX IPABHUX MEXaHH3aMa 3a 3allTUTy HHTEpeca YIPOXKEHUX CIOjeBa
CTAHOBHMIIITBA, KA0 U Ca YHUELEHMIIOM Ja Y MHOTUM Jp:KaBaMa HE MOCTOJH IO-
JUTAYKA BOJbA JIa C€ MPABO YUYUHU MPABEIHU|UM. Y TaKBMM OKOJHOCTHMA IIO-
CJIEIUIIE MOTY OMTH IOCEOHO TEINKE 3a OCETJbHUBE APYIITBEHE I'PyIC U 3a He-
npoduUTHE Opra”Hu3aluje Koje ce iuMa 06ase. Tako je HOp. pal, I1a ¥ caM OIICTa-
HakK, ojeIuHuX (BpcTa) 3aayk0nHa 1 (OH/AIH]ja TOBEJIEH Y [TUTakhe YBOhemeM
T3B. HETATUBHUX KaMaTHUX CToma (negative interest rates).

2. HeraTuBHe KaMaTHe CTOIIe

HeraTusHa KkamMaTHa cToma MOCTOJU KaJia je AETOHEHT AyKaH Ja Ha OCHOBY
YroBOpa O HOBYAHOM JENO3UTY IUIATH Jeno3uTapy (OaHIK) HAKHALY 33 YyBamhe
HOBIA (paying to save). TakBUX mpUMepa NPOTEKINX ACIECHU]a TOTOBO Ja HUje
6mio”. Barke cy mocioBane Tako wTo cy miahane KamaTy 3a JCIOHOBAHH HO-
Ball ¥ HaruiahuBaje 3HAaTHO BHUIIE KamaTe KOPUCHUIMMA OaHKApCKH KpeIuTa.
MelyyTumM, HETaBHO je MO/ yTHIAjeM €KOHOMCKE Kpu3e (IernpecHje) JOIuIo 10
HEOYCKMBAHUX MPOMEHA.

3. AKTyeJIHU TPEeH10BH

EBporcka nenrpanda 0anka je 2014. roguHe yBejga HEraTMBHY KaMaTHY
cromy’. To ce JOrOAMIO HAKOH HajayOibe JyXKHHYKEe KpU3e KOja je 3axBaTwia
eBpo3ony 2012. roguHe u yBuhama YMEHCHHIIE 1a C€ MOpajy MOBJIAYMTH PajIv-
KaJIHH MOTEe3M Ha (PMHAHCU]CKOM TpKUIUTY. I 1k je Omo 1a ce cupeun aeduiaiu-
ja, TIOJICTAaKHE HOBHM MHBECTHUIMOHU NHUKIYC M CMamH M3yTETHO BHCOKA CTOIA
HE3aIlOCIEHOCTH Y Y HU]H.

* KamaTHa cToma Huje 61ia HeraTHBHA 4aK HY y BpeMe Bennke nenpecuje y CAJl, usmely
JIBa CBETCKa paTa.
Bun.  http://www.bloombergview.com/quicktake/negative-interest-rates  [loceheHno:
6. menem6Opa 2015.
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HeratuBHe kamatHe ctorne cy yBeaene y IlIBajuapckoj’ u lanckoj (2012.),
a 2015. ronune, u'y ]_HBC,Z[CKOj7. [IponieHe cy ma 6u Taj TpeH]T MOTA0 Ja 3aXBaTH
JIpyre eBpoOIICKe JpXKaBe’, Ma yak u apyre jeiose ceera. O yBoljemy HeraTHs-
HUX KamaTHUX cromna cy 2013. rogune pa3roBapaiyu U KpeaTopyd €eKOHOMCKE IO~
nutuke y CAJ.

JenHo on KJbYYHHX IHTam-a je Koje Cy IpaHHlle pacTa HEraTUBHUX KaMaT-
HUX CTONA. AHAINTHYApU CMATPajy Aa TO 3aBHUCH OJ] TPOLIKOBA MaHMITYJIHCAba
rOTOBHM HOBLEM® Y KOje Cajajy: TPaHCIIOPT TOTOBHHE, 0be30eherme anekpart-
HOT IIpocTopa U ceoBa 3a yyBame, CyTYpHOCHE Mepe, Opojame HOBILA, YIO-
[IJbaBaHE€ HOBUX CITYKOCHHMKA U CII.

Mepe koje cy yBeaere y llIBajuapckoj, Jlanckoj u LlIBenckoj Hucy nmaie 3a
nocseuiy nobehano xopumherme rotosune'’, Maga Cy TO HeKH aHATMTHYAPHU
npeasubany. Hanme, unmeHna je 1a ce KOpUCHUIMMA OaHKapCKUX YCIyra BH-
nie ucmaty Ja miahajy HakHage OGaHKama, HEro Ja CaMOCTaJIHO M Yy COIICTBEHO]
PEeXMjU OpraHusyjy Takee mocioBe. OCHM TOra, y CaBpEMEHOM CBETY je UUTaB
cucteM (PMHAHCH]jCKOI MOCIOBama JAeleHrjama rpajeH Tako ja ce MHOre TpaH-
CaKI¥je jelTHOCTAaBHO HE MOTY peai30BaTH 0e3 ydernrha OaHKapcKOT CEKTOpa.

[a 6u nmoacrakie uiy odyBaje ONHMCAaHE TPEHIOBE, MI0jeJUHE AP)KaBe Ha-
CTOj€ J1a CMame KOJUYMHY FOTOBOT HOBLA Y ONTHUIIAjy. Y TOME IpeAmade OHE y
KojuMa je Beh mpucyTHa HeraTMBHA KaMaTHA CTOIA, ajld TO YMHE U HEKE Jpyre
3emsbe. Hrp. y @pannyckoj je aeranHo miahambe FrOTOBUM HOBLIEM CMambEHO ca
3.000 Ha 1.000 eBpa. OTyna ce y jaBHOCTH TOBOPU O CBOjEBPCHOM paTy IPOTUB
roroBune (War on Cash).

Wmajyhu y BUIy CBE Te UMIbEHMIE, aHAIUTHYAPH OYEKY]y aJbH PacT He-
raTUBHUX KaMaTHUX CTOIA, OJHOCHO, joul Behe TpoIiKoBe 3a KOPUCHUKE OaH-
KapCKHX YCIIyTa.

4. UaankoBanyn npodJeMu U nocjaeaume

VY nuTepaTypu ce HaBOJAW Ja Y3 MO3UTHBHE e(PeKTe «HEraTHBHE KaMaTHE
CTOIIE MOT'Y UMaTH HEMOBOJbHE MOCICIUIIC 110 PUHAHCHJCKY CTa0HIIHOCT, KPO3
epo3ujy npodurabmwiHoCTH OaHakKa, Kpo3 mpobieMe ca (UHAHCHPAEM HEKUX

6 Kamarna croma je: -0,75.

7 Kamarna cTona je:-0,35.

§ Ca gpyre crpane, noctoje mporere 1a hie ce y IlIBajliapckoj HEraTHBHA KaMaTHA CTOTA y
nocnoBamy OaHaka 3aapxaru 10 2017. rogune. Bun.: Jan Alsterlind, Hanna Armelius, David Forsman,
Bjorn Jonsson, Anna-Lena Wretman, How far can the repo rate be cut?, http://www.riksbank.se/Docu-
ments/Rapporter/Ekonomiska_kommentarer/2015/rap_ek kom nrll 150929 eng.pdf Iloceheno 6.
nenemoOpa 2015.

% Ibidem.

1 Ibidem.
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(hMHAHCH]CKUX HHCTHTYIIMja KOje HUCY OaHKe, M KpO3 MIPEKOMEPHO Npey3uMambe
PH3HKA O] CTPaHe HHBECTHTOPA, y LIJbY OCTBapema Behe no6urn.''»

Kpyr akryennux m moryhux mnocienuna je HECyMEbHMBO 3HATHO ILNUPH.
VYBolhemeM HeraTHBHHX KaMaTHUX CTOIA 3all0YeT je MpOoIeC HOBOT MpPEIHBamba
KamuTaja y OaHKapcku cektop. TepeT eKOHOMCKe KpH3e ce ca apxaBe U OaHaka
JIOJITATHO TIpeHOCH Ha rpaljaHe u Apyre HenpkaBHe cyOjekre. MohHu OaHKapcKu
CEKTOp Ce HOPMAaTHBHO W CYIITHHCKH (paBopu3yje y OJHOCY Ha KOPHUCHHKE
ycnyra. To, y Kpaji0j JIMHUJH BOJM Ka CHPOMaIlehy IUPUX CII0jeBa CTAHOBHU-
1ITa, Ka JOJaTHOM COLMjaJTHOM paciiojaBarmby U 10 PacTa HECTAOMIHOCTH Y MHO-
T'MM, & HAPOYUTOM CUPOMAIIHUJUM JPYIITBUMA.

5. OceT/buBe M yrpokeHe ApylITBeHe rpymne

I[To norumm cTBapym, HETaTUBHE KaMaTHE CTOIE, Y (PMHAHCH]CKOM CMUCITY,
HajBuIle norahajy mpunagHuKe 00TaTHjuX JIPYIITBEHHUX CIIOjeBa: «KO UMa BH-
mre, Buuie he u n3ryoutu.» [lenonoBanu HoBan UM Hehe TOHOCHTH BEJIHKY J0-
our, Beh he crBaparu nomatHe pacxoxae. To 3Hauu na hie ce MMOBHHA 1O TOM
OCHOBY JI0/IaTHO yMamHBaTH. MeljyTuM, HeraTuBHe KamarHe crore he yThuaT
¥ Ha IOJAaTHO CHPOMAIICHE CPeIhe Kitace, Koja je, Kao MmTo je Beh pedeHo, mo-
ceOHO Ba)KHA 3a CTAaOWMIIHOCT OPYIITBEHWX 3ajenHura. llapagokc je jomr Behm
300r ymmeHnlle Aa he OeckyhHWIM M IPYrH MPUNAIHUIM HAjCHPOMAITHHjUX
cllojeBa JPYyIITBa MOXKAA OCETUTH HajBehe mocneauie, Majga HeMajy JeOHOBaH
HoBall y Oankama. Ha ynapy npomeHa y ¢uHaHCHjCKO] MOTUTHIN MOTJia Ou Ou-
TH U MHOTA JIUIla ca noceOHuM notpedama. Haume, 300r opcycTBa oarosapajy-
hux 3amTUTHUX MexaHn3ama y BehuHM npaBHUX cucTeMa Ouhe oTexkaH paj 3a-
nyxOwnHa, oHAaNMja U IPyrux HEMpo(UTHUX OpraHu3allfja Koje ce cTapajy o
BUXOBUM HHTEPECHMa, a YUjH ce paj (UHAHCUpPA U3 KaMaTa Ha CPeACTBa Jero-
HOBaHa y OaHkama. Y HEKHMM ciydajeBMMa he OUTH JOBEAEH y NMUTamE Yak U
OTICTaHaK TAKBUX MPaBHHX JIUIIA.

6. Pajx 3apy:x0uHa u poHanmja y HOBUM €eKOHOMCKUM yCJI0BHMA
U CTAPUM NPABHUM OKBHMPHMA

[Tojenuan ayTopw yKa3yjy Ha YHE-CHUITY Ja je TIpaBHA peryiaTtuBa y Behu-
HU 3eMaJba 3aCHOBaHA Ha MPETIIOCTABIIM JIa KAMATHE CTOIE HE MOTY OWUTH Hera-
THBHE ¥ J1a Ce CyO4aBaMo ca (heHOMEHOM O KOM MaJIo 3HaMO .

! “Negative Interest Rates in Europe: A Glance at Their Causes and Ipmlications®, y: Glo-
bal Economic Prospects, June 2015, 3. Joctymuno Ha: http://www.worldbank.org/content/
dam/Worldbank/GEP/GEP2015b/Global-Economic-Prospects-June-2015-Negative-interest-rates.pdf
[oceheno 6. neem6Opa 2015.

12 Jan Alsterlind et. al, HaBeJIeHO JIETI0.
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To moceOHO Baxu 3a 3aKOHE U JIpyre OIIITE aKTe KojuMa je ypehen pax 3a-
IyOuHa, GOHIaIM]a U APYTUX, lbUMa CIMYHUX OpraHHU3aIlHja.

3akornom o 3a0yac6unama u (ondayujama Peny6muxe Cpouje’ nponmca-
HO je Ja MMOBHHY 3a/[yXXOWHE YHHE OCHOBHA M Apyra mMoBmHA''. OCHOBHA
VIMOBHHA 3a/ly’KOMHE MOXe GMTH y CTBapHMa, IpaBMMa U HOBIYy. ~ Jlakie, J0-
BOJBHO j€ Jla OCHMBAa4 M3JIBOjU U camo ojrosapajyhy cBory HoBia. Hajmama
BPEJHOCT OCHOBHE HMMOBHMHE HEOIXOJHE 32 OCHHBAaWE 3aJ1y')KOMHE H3HOCH
30.000 eBpa y AMHAPCKO] MPOTUBBPEIAHOCTH, 10 CpeitbeM Kypcy Hapoane Gan-
ke CpGuje Ha 1au ocHuBama.'® 3aayxOune U HOHIAINjE MOTY CTUIIATH HMOBH-
HY 07 JOOPOBOJEHUX IMPHIIOTA, TIOKJIOHA, JOHAIH]ja, (GUHAHCH]jCKUX CYOBEHITH]a,
3a0CTABIITHHA, 3aKyIMHUHE, ayTOPCKUX IpaBa, MTUBUACHIN H, IITO jeé Y OBOM
KOHTEKCTY TT0Ce0HO Ba)kKHO, 0] KamaTa Ha yiore.'’

3aKOHOM je MIPOITHCAHO JIa ceé OCHOBHA MMOBHHA 3ayXKOMHE HE CMe cMa-
BUTH UCHOJ HajMame BpeaHocTu ocHoBHe uMoBHuHE (30.000 eBpa y AuHApPCKO]
npOTHBBpenHOCTM)}S()ch Tora, mpeABul)eHO je U J1a OCHHBA4Y MOXXE y OCHH-
BaYKOM aKTy OJIPEIUTH HajMamy BPEAHOCT J0 KOje C€ OCHOBHA MMOBHMHA 3aiy-
KOWHE MOXKEe CMamUTH, a KOja, IPU TOM, HE CMe OWTH Mama Off HajMame Bpe/l-
HOCTH OCHOBHE MMOBHHE yTBpl)eHE 3aKOHOM.

VYV Cp6uju 61 HeraTMBHE KamMaTHE CTOIE HajIpe MOIJIe OTEXKAaTH, a BpeMe-
HOM U OHEMOTYNHUTH, OCTBapHBame IMJbEBA 3ayKOMHA U (POHJAIM]ja KOje 3a
00aBJbab¢ I€JaTHOCTH MOT'Y KOPHCTUTH CaMo IPUXOJE O Kamara, a He U Cpej-
CTBa KOja YMHE OCHOBHY U JIpyT'y UMOBHHY 4Hja je BpeHOCT Beha 0/1 3aKOHCKOT
MuHuMyMa. Heke 3amy:xOuHe O MOTJIE 4aK M PECTaTH Jia MOCToje yCIlIea yMa-
HEHha OCHOBHE UMOBHHE KOja C€ CACTOJH UCKIJbYYMBO y HOBILY JCTIOHOBAHOM Yy
Oankama. (Humra Huje 6oJjba HU TO3MIIM]a 3a/1y’)KOMHA YKy OCHOBHY HMOBUHY
qHHE HEMOKPETHOCTH, jep ce BPEAHOCT HeKPETHHHA [EPMAHEHTHO CMarbyje').

CBe TO joII jeIHOM yKa3yje Ha YUE-CHUILy Jia Cy OJApea0de O MUHHMAIIHO]
OCHOBHOj IMOBWHH 3aJ{y>KOMHA C pa3ioroM KpPUTUKOBAHE jOII Y BpEME MPHUIIPEME
3axona’’, n 1a cy mocrojeha HOpMaTHBHA PeIIeHa LyrOPOYHO HEOAPHKHBA.

13 Cn. macuux PC*, 6poj 88/2010 n 99/2011.

" Bun. uin. 44, cr. 1 3axona o 3adyocbunama u Gonoayujama.

5 Bun. an. 12, cr. 1 ucror 3akoHa.

'S Bun. wr. 12, cr. 2 neror 3akoHa. M3yzerHo y Permcrap 3amy:x6uHa i GOHIAIMj MOXKeE
ce ymucatd M 3aqyKOMHa 4YHja je BPEIHOCT OCHOBHE HMOBHHE Marma, I10 IPETXOIHO
pHOABHEHOM MHUIUBEHY MUHUCTAPCTBA HAJUIGKHOT 32 KyJITYpY, OHOCHO 3a 3a1yXOUHE Koje ce
OCHHBajy Ha TEPUTOPUjH AyTOHOMHE NMOKpajuHe BojBomuHe — MOKPajHHCKOT OpraHa HaIe)KHOT
3a TOCJIOBE KYJIType, O TOME Ja je OCHOBHa MMOBHMHA 3aIy’XKOMHE OBOJbHA 32 OCTBapUBamE
IIMJbEBa 300T KOjUX ce OCHMBA. Bua. wi. 12, cr. 3 ucror 3akoHa.

7 Bun. i, 44, cr. 2 ucror 3akoHa.

8 Bun. un. 47, cr. 5 ucror 3akoHa.

' OBoj mpo6nemariy he 6uTH moceehen moce6an paj.

2 Bun. Dugan Nikolié, ,,Development of the Property Law in Serbia - Both Autonomous
Legal Development and Legal transplantation, y xsu3u: Private Law in Eastern Europe - Auto-
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Huje Temko 3aMUCIUTH KaKBe OM MOCIIEAUIE MOTJIe TIpoucTehin o KopucHu-
ke (Oeneduimjape) 3amyx0Ouna 1 GoHIAIM]a, YKOIMKO OU KaMaTHE CTOIC Ha HOB-
YaHe JIENo3nTe Omiie HeraTuBHE. MHOTe HEelTpo(UTHE OpraHu3aIije Koje Ielyjy v
jaBHOM WHTEpeCy BHIIe He OM MOTJIE J1a 3a/I0BOJhaBajy IMOTpede COIMjaTHO yIpo-
JKCHUX KaTeropHja CTAaHOBHUIINITBA, JIa MOJP)KaBajy IIKOJIOBAKE MIIAUX JbY/IH, J1a
00e30el)yjy cpeacTBa 3a HAyYHHU paJi, YMETHUYKO CTBAPAJIAIITBO TAICHTOBAHHX IO~
jemmHara u ap. Ca ciuaHuM, a MOXKIa B BehuM mpobiemumMa Ou O CyodeHH U
MOje/IMHA KOPUCHUIIU MTPUBATHUX, a MOCEOHO T3B. MOPOAUYHUX 33,y KOUHA.

7. llopoauyHe 3aay:K0uHe

Topoouune 3a0ysxcobune ce OCHUBAJy y UHTEPECY WIAHOBA jeIHE WM BHUIIE
Tauno oxpelhenux mopoauua’ . Oune 06e36el)yjy (pHHAHCHjCKY CHTYPHOCT M 3a10-
BOJbABAHE PA3IMUUTHX MOTPeda KaKo caJallbuX, Tako U Oyayhux reneparuja.

[TpuBatHe 3aaykOMHE Cy KapaKTepHCTHYHE 33 3eMJbE I€PMAHCKOI IpaB-
Hor kpyra. Y ®paHIlycKoj ¥ HEKUM JIPYTUM 3eMJbaMa Koje TpHUIajiajy poMaH-
CKOM IIPaBHOM KPYTY, BbHXOBO OCHHBAHE HUjE JOMYIITEHO.

[Nopomuune 3a1yk0MHE HUCY JICO CPIICKE MpaBHE Tpaauiwje, au ¢y 2010. ro-
JIVHE pelMIMpana (TPaHCILUTAHTOBAHA) TIPABHJIa O FbUXOBOM OCHHBAMbY U JICTIOBAIDY.

[pema oapendama 3axona o 3adyscounama u gonoayujama Pemyomuke Cp-
Ouje, 3a1yxOnHAa je ,,lipaBHO JinIle Oe3 YIaHOBa KOjeM je OCHUBad HaMEeHHO ojipehe-
HY MMOBHHY (OCHOBHA MIMOBHHA) paJiii J0OPOYHHOT OCTBAPUBAHA OMIITEKOPUCHOT
MJba WA Upusaiinol unilepeca [nramukom Harmacwo JI.H.], omHocHO musba Koju
Huje 3a0pamen YCTaBOM WM 3aKOHOM > (...) ,,OCTBapHBAmEM IPHBATHOT HHTEPE-
ca, y CMHCITY OBOT 3aKOHA, CMaTpajy ce aKTHBHOCTH yCMepeHe Ha OCTBAPHBALE IO~
JEeMMHAYHHUX MHTEpEeca OCHHMBAua 3aJ1yKOHHE, eroBe MOopoaunIie Wik Tpehux Jinna
(mopoauyHe 3a/1y’KOMHE KOje ce OCHHMBAjY Y IUJbY IIKOJIOBaha WIAHOBA TOPOIHIIE
'y HEKe Jpyre paBHO JO3BOJBEHE CBPXE) .

HaBeleHO HOPMATHMBHO PEIICH-¢ j¢ OCIOPAaBAHO Yy MPABHO] TEOPHju .
HewusBecHo je v kakaBe cBe MMILTUKAIM]€ MOXKE UMATH Y MPABHO] Mpakch. 360r
TOra Cce MOXXE OYEKHBAaTH HETOBO JICTAJbHO MPEUCTIHTUBAE, a 110 MHUIUBECHY
HEKHX ayTopa, YaK U MOTIYHO yKHIame. Y MPUIOr TOME TOBOpPE J[Ba aKTyesHa

nomous Developments or Legal Transplants? (ed. : Jessel-Holst, C., Kulms, R. and Trunk, A),
Tiibingen, Mohr Siebeck, 2010, 237-267.

2! Bun. Staudingers Kommentar zum Biirgerlichen Gesetzbuch, Berlin, 1957, Tom 1, 371;
P. Rescigno, Fondacione (dir. civ.) - Le fondazioni familiari, onpenuuna y: Encidopedia del diritto,
Giufre editore, 1989.tom. XVII, 810. etc; Bnagumup B. Bonunenuh, I pahancko ipaso — Y600 y
ipahancro tpaso u Omwitiu Oeo ipahanckoi tipasa, IlpaBHu GakynTeT YHHUBEp3UTeTa YHHOH H
Cunyx0enu rnacuuk, beorpan, 2014, 397.

2 Bug. win. 2, cT. 2 3aKoHa 0 3a1y’KOHHAMA i (pOHIAIH]aMa.

2 Bup. win. 3, cTaB 3 3aKoHa 0 3a1y’KOHHAMA i (GOHIAIH]aMA.

2 Ommmpumje Bua. Jlyman Huxomuh, ,Peneniuja CTpaHEX IpaBHia O MOPOTHYHEM
3anyxOunama‘, Eepoiicku ipasnuk, 3/2008, 30-43.
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peryIaTHBHA POjeKTa’, 0OJ1 KOjHU je jeaH HAlMOHAIHH, a APYTH HaIHAIHOHAI-
HH, eBpoIlcKu. MelhyTuMm, HensBecHo je na nu he u kaza gohu 1o mpomeHa y
npaBHOM cucteMy Perryommke CpOuje.

HopmaTuBHE OKBUpP 332 OCHUBAHE MOPOAMYHHX 32/1y>KOMHA TIOCTOjH Y CpII-
CKOM TIPaBYy U Ty YMIbEHHILY TpeOa yBaXKHUTH y KOHTEKCTY pacipaBa o Moryhum
nocjeUiaMa HEraTUBHUX KaMaTHHUX CTOTIA.

Jenan on Hajuemhe HaBoheHMX apryMeHaTa 3a yBOhCHE MOPOJAUYHHX 3a-
nyxOuHa y npaBHU cucteM CpOuje je YumbeHUIa J1a ojeAnHE TOPOAULIE UMajy
notpedy zna JyropodHo ode3bene oarosapajyhe crapame o A€y ca WHBAJIUAU-
TETOM, NOTpedy 3a OUyBamkeM MMOBHHE 3a JIelly KOje MMajy CKIIOHOCT Ka pacHil-
HUITBY ¥ ci. [Tutame je mehyTum, na i je To nmpaso pememe. Ta aunema mo-
ctaje jomr Beha kama ce y3my y 003up npoOieMu Koje JOHOCE HeTaTUBHE KamaT-
He crone. Kao mTo je Beh pedeHo, mopoanyHe 3aaykOMHE y TaKBUM OKOJIHO-
cTMa He OW MOTJIe Ja OCTBapyjy CBOjy (DYHKIHjy aKO j€ OCHHBAUKHM aKTOM
npeaBrleHo Jla MOTY KOPUCTUTH CaMo TPHUXOJIE O/ KaMaTa, a He U CPEeJICTBA KO-
ja 9uHEe OCHOBHY W JIPYTY UMOBHHY YHja je BpeAHOCT Beha 071 3aKOHCKOT MUHU-
myma. Heke 3anyx0nHe Ou Mopasie mpecTaTu ca pajgoM 300T yMameha OCHOBHE
MMOBHHE KOja C€ CaCTOjU MCKJbYYHMBO y HOBIIY JCIOHOBAaHOM y OaHKama, a Koja
uuje Beha ox 30.000 eBpa y TMHAPCKO] MPOTUBBPEIHOCTH.

2 Komucnja 3a m3pany HoBor ['paljaHCKOr 3aKOHMKA MMa GHTHO APYTaduju CTAB Y OZHOCY HA
penakrope eavicehel 3axona o 3adyacounama u gonoayujama. Y ITlpemHanpTy Koju je HEIaBHO
TIPEZICTaBIbEH CTPYYHOj jaBHOCTH MHIIE J1a je 3a{y>KOMHa ,,[IPAaBHO JINLE KOjeM je OCHUBAY, fowiuy)yhu
cpiicKy wpaduyyyy 3a0yscounapcitiea [uctakao J[.H.], Hamenno oapeljeHy nMOBHHY paau JOOPOUHHOT
OCTBapUBamka OIMITCKOPHUCHOI [IMJba WM IMPUBATHOI' UHTEPECA ](OjPI HUCY 3a6pal-bel-m yCTaBOM WU
3akonom*”. Ha MPOIIMPEHNM CacTaHIIMMa KOMHCHje, Ha KOjMa Cy y4YECTBOBAIM M EKCIIEPTH 3a
nojequHe oOnmacTd TpahaHCKOr TpaBa, EKCIMIMIMTHO j€ 3aKjbydeHo: 1. ma Tpeba H3MEHHTH
TIpEUIOKeHy opea0y M W30pUcaTH Ie0 y KOM Ce TOBOPU O MPUBATHOM HMHTEpECy; 2. ia MOPOUYHE
3a1yKOUHE HUCY JIe0 CPIICKE MPaBHE TpauLyje; 3. 1a He Tpeda JOIMyCTHTH BHUXOBO OCHUBAMKCE; 4. ia
3a1yx0uHe TpeOa ia Oy/ly OCHHBAHE UCKIJBYUHBO Y jaABHOM MHTEpeCy; 4. 1a je 3a1yKOrHa CHHOHUM 32
(oHmanyjy M 1a He MOCTOjU BaJbaH Pasyior Jia ce MapaJieHoO pa3BHjajy /Ba MOJyJapHa MHCTHTYTA; 5.
Tpeba npeaBuIeTH MOryhHOCT OCHHBamba (OHIOBA; 6. Tpebano O MPOMKCaTH 1a CBU JPYTH 3aKOHU Y
obmacti rpaljaHcKor TpaBa Mopajy OHTH y CKJIagy ca OCHOBHUM HOPMAaTHBHUM peLICHUMa
I'pabhanckor 3akoHHKa.

[pojextHn TiM EBporckor mpaBHOr wuHCTHTYTa (European Law Institute) cadumHMO je
Mpeior TpaBWJia O OCHHBAWY eBpolicke ¢oHnmauuje (European Foundation), xoja 0Ou
NpeCTaBJballa HaAHALMOHAIHO TIPABHO JIIE (SHTUTET). Y 00pasiokemy je HaBeACHO aa OM Taka
O0JIMK IpyIITBEHOT OPraHN30Bamba OMOryhro npeBasmiakene HalMoHATHIX OapHjepa Koje 1ocToje
y 00NacTd NPHUBATHOT W IMOPECKOr MpaBa M, Yje[HO, OJIAKIIA0 IPEKOrPaHWYHE aKTHBHOCTH Y
paznuuutiM obnactuma. MeljyTum, peaioroM npasiia je npeasuheHo 1a ce eBporcka hoHpammja
MOJKE OCHOBATH CaMo Y jaBHOM HMHTEpECy, a He PaJii 330BOJbCHa MOTpeda M MPUBATHUX MHTEpeca
MOjeIMHUX TOPOJHUIA U APYTUX 3aTBOPEHMX APYIITBeHHX rpyna. OmmmpHuje: dyman Huxomuh,
,,XapMOHH3allMja MpaBmia 0 HeNpo(UTHIM opraHu3andjama y Esponm™, y kems3u: Xapmonuzayuja
cpiickol u mahapckor ipasa ca tipasom Eepoiicke ynuje, vol. 2, (ypenauk Panko Keua), Hosu Cap,
[IpaBHu dakynrer, Llenrap 3a m3naBauky nenataoct, 2014, 231-247.
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Morio 61 ce JOTOAMTH JIa HITP. YWIAHOBH CUPOMAIIHHU]E TIOPOIUIIC TPOAajy
jeAMHY HETIOKPETHOCT KOjy UMajy | Ja OCHY]y MOPOIUYHY 33y KOMHY ca MHUHH-
MaJHOM OCHOBHOM MMOBHHOM. HeratuBHe kamaTHe cTore Ou 00ecMUCITUIIE YH-
TaB HHUXOB HATOP JIa ce TpajHHUje 00e30eau 3a/10BOJbaBamke MoTpeda 300T KOjux
je 3aay»OnHa OCHOBaHa.

Summa summarum, NOTPEOHO je cariienatd Moryhe Moclequie aKTyelmHrx
TPEHJIOBA U TIPABOBPEMEHO 3aIi0ueTH TpaHC(hOpMaIlHjy MPaBHUX WHCTHUTYTA, BOJIC-
hu moceOHO padyHa 0 MHTEpeCUMa 1 IoTpedaMa JIPYITBEHO OCET/BUBUX TPYIIA.

8. Cucremcka u conmjanna pyHKIHMja NpaBHUX HHCTUTYTA

CBaky IpaBHU MHCTUTYT UMa CBOjy (YHKUH]y yHyTap NPaBHOI CHUCTEMa,
any ¥ HApOoYUTy QPYHKIH]y Yy OKBHPY APYIITBEHE 3ajeAHHIE. 10 y jeqHaKo] Me-
pu Baxu 3a 3aayx0uHe, GoHalM]e U Ipyre HeJoOuTHe opranu3ainuje. O corm-
janHoj (QYHKUMjH NpaBHUX MHCTUTyTa OM MOpajiyl BOJUTH pauyyHa OHU KOjU
Kpeupajy IpaBHY MOJUTHUKY, OHH KOjH IUILYy 3aKOHE U OHU KOjU UX IPUMEbY]Y
y pa3IUYUuTUM cdepama APYITBEHOT KUBOTA, YKIbYdyjyhu Ty u obnact punaH-
cHja, OJHOCHO, CEKTOP (PMHAHCHjCKUX YCIIyTa.

9. IlpaBuna o 3alITUTH ciaaduje cTpaHe

[locnoBre GaHKe OM MoOpaje WCIIOJBUTH BHUIIM CTEIEH JIPYIITBEHE OIrOBOP-
HOCTH KaJia Cy y IUTamky Henmpo(uTHE opraHu3alyje Koje Jeiyjy V jaBHOM HHTepe-
CY, jep UM je Mmo3HaTa BMX0Ba ColMjaHa (PyHKIHM]ja, Kao U KaJa ce Paay O MPUIa/I-
HUIIAMA OCETJbUBHX JIPYITBEHHUX rpyma. [1omTo To HHje Tako y CBETY U 'y BpeMeHy
Yy KOM JKUBUMO, Tpebao Ou yCIIOCTaBUTH OATOBapajyhe KOpeKTUBHE MEXaHU3ME U
YCTaHOBHTH IoCeOHa MpaBuia 3a e(UKacHy 3alliTUTy WHTepeca ciiabuje cTpaHe y
(rpaljaHcko)IpaBHEM O1HOCHMA Y chepy (puHAHCH]CKHX ycmyra,”™®

N3mehy ocranor, Tpebaao O UCKJBYYUTH MOTYRHOCT Jga OaHKE paguKaiTHoO
MEHa]y MOJMUTHKY TIOCTIOBamka y OJTHOCY Ha 3amykOnHe U QoHIaIuje ca Kojuma
Cy Y IpaBHOM OZIHOCY.

[IpaBHa npaBwiia y cdepn (pMHAHCHjCKHX yciyra OW U WHa4Ye Mopajia OuTH
y Behoj Mepu 3acHOBaHA Ha €THYKUM MPHHIXAIINMA M Mopana Ou OWTH BHUIIE y
CKJIaJly ca OMNILITHM MMOMMAamkEeM MPaBJie ¥ MPaBHYHOCTH. TO je y HHTEepecy CBHX,
O]l KJIMjeHaTa U caMuX JaBajala yCciyra, 10 JPYIITBEHE 3aje[HUIIC y LEIUHU.
Hcropujcka nckycTBa ykazyjy Ha TO na he TeH3Hje y KpU3HUM ITepUoIMa OUTH
Mame y JPYLITBUMA KOja MMajy MpaBHYHHjE U €TUYKH M30alaHCHPAaHO TPaBo,
Kao U oArosapajyhie KOpeKTHBHE MEXaHHU3ME.

% Bun. Jlyman Hukomuh, 3amrrra cnabuje crpane y rpaljaHCKOIPaBHOM OJHOCY, Y600 y
cucitiem ipahanckot ipasa, X1l n3MemEHO U TOMyHEHO H3ame, LleHTap 3a n3gaBauKy AeIaTHOCT
[pasHor ¢akynrera y HoBom Cany, Hosu Can, 2014, 104, 243 u mp.
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Dusan Z. Nikoli¢, Ph.D., Full Professor
University of Novi Sad

Faculty of Law Novi Sad
D.Nikolic@pf-uns.ac.rs

Influence of Negative Interest Rates on Endowements
and Foundations Functioning

Abstract: Negative interest rate exists in the case when on the basis of the
deposit contract a deponent is obliged to pay to a depository (a bank) a reim-
bursement for the money keeping (paying to save). The scientific literature indi-
cates that the legal regulation on endowments and foundations in a vast number
of countries is based on the presumption that interest rates cannot be negative
and that we are encountering the phenomenon of which we have limited know-
ledge. The introduction of negative interest rates, thus, could endanger the fun-
ctioning, if not the subsistence of some endowments and foundations. The vulne-
rable social groups could, thereby, be especially affected.

The Law on Endowments and Foundations of the Republic of Serbia en-
shrines that the endowments' capital shall not fall under the minimum capital
assets of 30.000 EUR recalculated in dinars based on the middle exchange rate
of the National Bank of Serbia on the day of establishment. Apart from that, a
founder may in the Articles of Association determine the minimum value below
which the capital assets of endowment may not be reduced, which may not be
lower of the minimum assets value set by the Law.

In Serbia negative interest rates could aggravate, and throughout the time,
even prevent the accomplishment of aims of endowments and foundations which
for the operation of their activities may use only the interest yields and not the
means of capital assets above the legal minimum. Some endowments could even
cease to exist due to the diminishment of their minimum capital assets which en-
tirely consist of the money deposited in the banks.

The Article indicates the need for reconsidering the legal norms currently
in force and that the transformation of certain legal institutes shall timely com-
mence, whereby their systematic and social functions shall be regarded, as well
as the need for introducing a streamlined corrective mechanisms with the aim of
protecting interests of the weaker party in civil law relations.

Key words: negative interest rate, endowement, foundation, vulnerable so-
cial groups.

Hatym npujema paga: 22.02.2016.
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