
1437

Оригиналнинаучнирад 349.412.22:061.1EU(439)
doi:10.5937/zrpfns50-12226

János E. Szilágyi, Ph.D., As so ci a te Pro fes sor
Uni ver sity of Mi skol c
Fa culty of Law
civ dre de @u ni-mi skolc.hu 

ACQUISITIONOFTHEOWNERSHIP
OFAGRICULTURALLANDSINHUNGARY,

TAKINGTHEEU’SANDOTHERCOUNTRIES’
LAWINTOCONSIDERATION

Ab stract: The pre sent ar tic le con cen tra tes on the ac qu i si ti on of ow ner ship 
(and in so me re spects: use) of agri cul tu ral and fo re stry lands, espe ci ally as to the 
cross-bor der aspects. One of the hypot he ses of the ar tic le is that the abo ve men-
ti o ned is sue is a to pi cal qu e sti on al most all aro und the world. Ne vert he less, the 
ar tic le fo cu ses on a Eu ro pean aspect of the cross-bor der ac qu i si ti on, na mely the 
new land law ru les of the EU’s Mem ber Sta tes ha ving jo i ned the Eu ro pean Union 
in 2004 and 2007. In 2014 and 2015, the Eu ro pean Com mis sion had as ses sed the land 
law of the se Mem ber Sta tes (i.e. Bul ga ria, Hun gary, La tvia, Lit hu a nia, Slo va kia) 
and ini ti a ted in frin ge ment pro ce du res aga inst the se co un tri es at the Co u rt of Ju-
sti ce of the Eu ro pean Union. Be si des the re gu la tion of the se new Mem ber Sta tes 
of the EU, the pre sent ar tic le de als with the le gi sla tion of ot her Mem ber Sta tes as 
well as the pro vi si ons of non-EU sta tes. The ar tic le gi ves sub stan tial con si de ra tion 
to phe no me na such as so ve re ignty, land-hun ger or soil de gra da tion which may 
exer ci se sig ni fi cant in flu en ce on the land law of a sta te. 

Keywords: land law – farm land – agri cul tu ral land – ac qu i si ti on of ow ner ship.

Theacquisitionoftheownershipofagriculturallandsisatopicalissueof
themodernglobalizedworld.1In2014,theEuropeanCommissionstartedtoassess
thelegislationoftheMemberStateswhichbecamemembersoftheEuropean

1Inconnectionwiththetopic,theactivityoftheEuropeanCouncilforRuralLaw(according
toitsFrenchabbreviation,hereinafterreferredtoasCEDR)isworthtobementioned.TheCEDR
is“the only pan-Eu ro pean or ga ni za tion which re pre sents lawyers and pro fes si o nals in te re sted in 
Ru ral Law, in a lar ge sen se, co ve ring all aspects re la ted to agri cul tu ral world. … The CE DR has 
spe cial con sul ta ti ve sta tus with the Uni ted Na ti ons [UN] Food and Agri cul tu re Or ga ni za tion 
[FA O] and ob ser va tory sta tus with the Co un cil of Eu ro pe and re gu larly pro vi des as si stan ce and 
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Union(EU)in2004or20072(hereinafterreferredtoasNewMemberStates)
whethertheirprovisionsconcerningtheacquisitionoftheownershipofagricul-
turallandsarecompatiblewiththeEUlaw,especiallywithitsrulesaffectingthe
cross-borderdimensionsofacquisitions.Nevertheless,thepresentarticle’shypot-
hesisisthattheissueisrelevantnotmerelyfortheNewMemberStatesoftheEU,
butalsoforothercountriesinandoutsideoftheEU.Forthatveryreason,beside
theNewMemberStateslegislation,thepresentarticleequallydealswiththefactors
whichareabletoaffectthedecisionmakersoftheMemberStatesinconnection
withthetransferofagriculturallandsintheircountries,and,furthermore,presents
someinterestingaspectsofthelegislationoftheEU’sOldMemberStates(states
thatjoinedtheEUbefore2004)andothernon-EUcountries.Thearticleassesses
thenewlandlaw3ofHungaryindetailasitistheHungarianlandlawthatcriti-
cisedthemostbytheEuropeanCommissionincomparisonwiththelandlawof
otherNewMemberStates.ThereforetheHungarianlandlawreflectsnumerous
specialitiesofthetopicaltendenciesoflandtransfers.

1.THEIMPORTANCEOFAGRICULTURALLANDS
INTHE21STCENTURY

RegardingfactorswhichareabletoaffectthedecisionmakersoftheMem-
berStatesinconnectionwithtransferofagriculturallandsintheircountries,itis
worthemphasizingthreephenomena,namely(a)thecriterionofindependentand

advi ce to the in sti tu ti ons of the Eu ro pean Union [E U]”;SeethewebpageoftheCEDR:http://www.
cedr.org/

TheCEDRhandlestheownershipanduseofagriculturallandsasapriorityinitsscientific
activity;e.g.on17.01.2014,theCEDRManagementBoardcreatedthreeworkinggroupstodeve-
lopthethreeperspectivesproposedbytherepresentativeoftheEUCommissioninBerlin.Oneof
thesegroupswasestablishedinorder“to work on the su bject of land pro perty and ter ri tory pro-
tec tion”.Besides,numerouspreviouscongressesoftheCEDRdealtwithcertainaspectsofthe
topic,andoneofthethreeworkingcommissionsofthelastCEDRCongress(Potsdam,2015),i.e.
CommissionII,alsofocusedontheacquisitionofagriculturallands,especiallyonthe’the cross-
bor der ac qu i si ti ons of agri cul tu ral lands and the ac qu i si ti ons of agri cul tu ral land by non-agri-
cul tu ral ca pi tal’.Hereinafter,ontheonehand,thelegislationsoftheEUanditsMemberStates
(MSs),moreover,ontheotherhand,thelawsofsomestatesoutsideoftheEUaretobeanalysed
primarilybythereportsandtheconclusionoftheCommissionII.Seehttp://www.cedr.org/con-
gresses/potsdam/potsdamcom2.php

2This pa per was sup por ted by the János Bolyai Re se arch Scho lar ship of the Hun ga rian 
Aca demy of Sci en ces.

CroatiajoinedtheEuropeanUnionin2013.AccordingtoitsAccessionTreaty,Croatiaalso
hasatransitionalperiodduringwhichitmayapplyatemporaryderogationtotheacquisitionof
ownershipofagriculturallands.Thedurationofthistransitionalperiodissevenyearswhichcan
beextendedwithadditionalthreeyears.

3Inthepresentarticle,land lawmeansthelegalprovisionsofastatewhichdeterminethe
ownershipandtheuseofagriculturalandforestrylands.
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sovereignstates,(b)land-hungeralongwithitsreasonsandconsequences,and(c)
finally,theeffectofsoildegradation.

1.1. Ter ri tory (lands) as the es sen tial cri te rion of in de pen dent  
and so ve re ign sta tes 

Theterritoryofstateshasalwaysbeenasignificantissueinhu man hi story.
Namely,ifastateisnotabletoruleanddecideoveritsterritory,thisstatecannot
beregardedasanindependentandsovereignstate.Thisstatementisreflectedin
thejurisprudence;forexample,accordingtothedefinitionofsovereignstates
determinedbyinternationalpubliclaw,themaincri te ria of a so ve re ign sta teare
itsdefinedterritory,permanentpopulation,governmentandcapacitytoenterin-
torelationswiththeotherstates4(othersmentiononlythreecriteria:territory,
populationandpoliticalauthority5).Inotherwords,therelationshipbetweenthese
fourcriteriaiselementaryforthestates,andwithoutoneofthesecomponentswe
cannotspeakofasovereignstate.Asregardstheter ri tory,itshouldbenotedthat,
ontheonehand,agriculturallandsareelementarypartsoftheterritoryofastate,
and,ontheotherhand,theownership-systemovertheterritoryofastate(including
agriculturalandforestrylands)mightaffectthepoliticalauthorityandsovereignty
ofastate;namely,beyondacertainextent,ownershipisnotmerelyaprivatelaw
issue,buthasaninfluenceonthepoliticalsphereaswell.Therefore,itshallnotbe
indifferenttoastatewhoowns,usesandpossessesitsagriculturalandforestrylands
andinwhataway.6Finally,itisworthnoticingthatthemo dern po li ti cal and sci en-
ti fic dis pu tesonthistopicareoftenreferredtoasthephenomenonoffood se cu rity.7
TheconceptoffoodsecurityishighlyrepresentedbytheFoodandAgriculture
OrganizationoftheUnitedNations,especiallyasthepotentialsolutionagainst
theharmfuleffectsoftheglobalization.

4AntônioAugustoCançadoTrindade,In ter na ti o nal law for hu man kind,MartinusNijhoff
Publishers,Leiden-Boston,2010,167;MalcolmShaw,In ter na ti o nal law,CambridgeUniversity
Press,Cambridge,2003,178.

5SeeGe o rg Jel li nek’stheoryinPéterKovács,Nemzetközi közjog,OsirisKiadó,Budapest,
2006,165.

6Cf.LukaBaturan,EconomicAnalysisoftheBanonForeignerstoAcquiringProperty
RightsonAgriculturalLandinSerbia.Eco no mic of Agri cul tu re, 3/2013,479-491;LukaBaturan,
ThebanonForeignersAcquiringPropertyRightsonAgriculturalandForestLandinSerbiaand
OtherRegionalCountries.Zbo r nik ra do va Prav nog fa kul te ta uNo vom Sa du, 2/2013,515-531;
CsillaCsák,ZoltánNagy,RegulationofobligationofuseregardingtheagriculturallandinHun-
gary.Zbor nik ra do va Prav nog fa kul te ta, No vi Sad,2/2011,541-550.

7ChristianHäberli,FionaSmith,Foodsecurityandagri-foreigndirectinvestmentinweak
states–Findingthegovernancegaptoavoid’landgrab’,Mo dern Law Re vi ew,2/2014,189-222;
OlivierdeSchutter,Thespecterofproductivismandfooddemocracy,Wi scon sin Law Re vi ew,2/2014,
199-233.
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1.2. Land-hun ger

Inthe21st cen tury,becauseofthegro wing po pu la tion pres su reandtheincre-
asinghumandemandderivingfromthischangeofpopulation,thereisagro wing 
hun ger for agri cul tu ral lands.8Duetothesignificantdifferencesamongtheland
pricesofthevariousregionsintheworld,land-hungerappearsinseveralformsall
aroundtheworld.Forinstance,inanumberofcountries,mostlyinthedeveloping
worldandinCentralEurope,theso-calledland-grab bingshouldbementioned.
Land-grabbing meanstheacquisitionorlong-termleaseoflargeportionsofagri-
culturalland(above1,000ha)intheabovementionedcountries.9

1.3. Soil de gra da tion

Besidesthegrowingland-hunger,thereisanotherimportantchangeaffecting
theuseofagriculturallandsalmostallaroundtheworld.Namely,asaconsequence
ofcertainhuman-inducedprocesses,humankindalsohastotakethegrowingsoil 
de gra da tion (soil ero sion) intoaccount.Itisestimatedthatupto40per-centof
theworld’sagriculturallandisseriouslydegraded.Soildegradationisalsoable
tostimulatetheabovementionedland-hungerinaregionwithabetterqualityof
soilthaninaregionstronglyinfluencedbysoilerosion.

2.OUTSIDEOFTHEEUROPEANUNION

Non-EUcountriesdealtinnumerouswayswiththeacquisitionofagricultural
landsanditscross-borderaspects.Below,merelysomeofthesecountries’legi-
slationwillbementionedregardingthenationalreportspresentedinaCongress
oftheEuropeanCouncilforRuralLaw(CEDR)in2015.

Brazilianlawdistinguishesbetweenthedirectandindirectacquisitionsof
agriculturallandsinBrazil.In di rect ac qu i si ti on–i.e.whenforeignnaturaland
legalpersonsparticipatinginaBraziliancompanyacquireagriculturalland(i.e.
theyhavethemajorityofthecapitalstockofthatBraziliancompany)–isnot
prohibitedbytheBrazilianlaw.10Asregardsthedi rect ac qu i si ti onofagricultural
landsinBrazil,therearetwooptions:(a)non-residentforeignersandforeigncom-
paniesnotauthorizedtooperateinBrazilarenotenabledtoacquireagricultural

8OlivierdeSchutter,Thegreenrush:Theglobalraceforfarmlandandtherightsofland
users,Har vard In ter na ti o nal Law Jo u r nal,2/2011,503-559;ElizabethGorman,Whenthepoorhave
nothinglefttoeat:theUnitedStates’obligationtoregulateAmericaninvestmentintheAfrican
landgrab,Ohio Sta te Law Jo ur nal,1/2014,199-235.

9UNGeneralAssembly:A/HRC/13/33/Add.2,5-6.
10LuterodePaiva Pereira,Nationalreport–Brazil,3.(hereinafterreferredtoasBra zi lian 

re port),thereportistobefoundathttp://www.cedr.org/congresses/potsdam/potsdamcom2.php
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landsinBrazil;(b)besides,aforeignindividuallivinginBrazilandaforeign
companyauthorizedtooperateinBrazilareenabledtoacquireagriculturallands
inBrazil.11

InArgentina,“law Nº 26737/2011, com monly na med the fo re ign ow ner ship 
law, li mits to fo re ig ners (whet her na tu ral or le gal per sons) the ac qu i si ti on, tran-
sfe ren ce and as sig nment of pos ses sory rights on ru ral land in the co un try...[T]
he law li mi ted to a ma xi mum per cen ta ge the amo unt of ru ral land to the ow ner ship 
or pos ses sion by [fo re ign na tu ral per sons]”12.Argentineanlawalsoappliesa
priorauthorizationsysteminconnectionwithlands.13

TheUSreportpresentsthat“[t]he Uni ted Sta tes enjoys lar ge ex pan ses of 
pro duc ti ve agri cul tu ral land and even mo re tim ber and fo rest land. Ow ner ship 
of the se lands is at trac ti ve for in ve stors, as well as for agri cul tu ral pro du cers. 
Na ti o nal con cerns abo ut ow ner ship of agri cul tu ral land by fo re ign in ve stors ha-
ve re sul ted in fe de ral di sclo su re re qu i re ments. In ad di tion, sta tes ha ve aut ho rity 
to re gu la te land wit hin the ir bor ders, using the ir ge ne ral “po li ce po wer.” So me 
sta tes ha ve re stric ted the ow ner ship of farm land by ali ens, re si dents of ot her sta-
tes, or bu si ness en ti ti es, par ti cu larly cor po ra ti ons.”14Atfederallevel,itisworth
noticingtheso-calledAgri cul tu ral Fo re ign In vest ment Di sclo su re Act(AFIDA),
which“re qu i res fo re ign in ve stors to re port the ir hol dings. The law re qu i res any 
’ fo re ign per son who ac qu i res or tran sfers any in te rest ... in agri cul tu ral land’ to 
re port that tran sac tion to the US Sec re tary of Agri cul tu re wit hin 90 days.”15The
USnationalreportdrawstheattentiontothedefinitionofaforeignpersonaswell:
“AFI DA de fi nes ’pe r son’ bro adly to in clu de both in di vi du als and le gal en ti ti es 
(e.g., cor po ra ti ons, as so ci a ti ons, and ot hers). ’Fo re ign per son’ in clu des any in di-
vi dual who is not a ci ti zen or pe r ma nent re si dent of the Uni ted Sta tes and any 
fo re ign go vern ment. It al so in clu des a le gal en tity cre a ted un der the laws of a 
fo re ign go vern ment or with its prin ci pal pla ce of bu si ness out si de the Uni ted Sta-
tes. In ad di tion, it in clu des an en tity cre a ted un der the laws of a US sta te, but in 
which a ’sig ni fi cant in te rest’ (de fi ned by re gu la tion) is held by fo re ign per sons 
(in di vi du als, en ti ti es, or go vern ments).”16TheAFIDAcanprovideapropermodel
forallthecountrieswhichreallyandeffectivelyintendtotracetheownership
systemoftheiragriculturallandsandterritories.

11Bra zi lian re port,3.
12MariaAdrianaVictoria,NancyMalanos,Nationalreport–Argentina,3.(hereinafterre-

ferredtoasAr gen ti nean re port),thereportistobefoundathttp://www.cedr.org/congresses/
potsdam/potsdamcom2.php 

13Ar gen ti nean re port,3.
14MargaretRossoGrossman,Nationalreport–USA,15,(hereinafterreferredtoasUS-re port),

thereportistobefoundathttp://www.cedr.org/congresses/potsdam/potsdamcom2.php 
15US-re port,15-16.
16US-re port,16.
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NorwayisnotamemberoftheEuropeanUnionbutitisamemberoftheEuro-
peanEconomicArea.Thereforethefourfreedoms(i.e.ofcapital,persons,goods
andservices)oftheEUlawarealsocompulsoryprovisionsforthecountry.Taking
theseEUlawrequirementsintoconsideration,NorwayadoptedanEUconform
–butrestrictive–landlaw17.Nevertheless,arecentproposaloftheNorwegian
decisionmakersisquiteextraordinaryregardingthelandlawtendenciesofother
Europeancountries;namely,accordingtotheNorwegianplan,thedecisionma-
kersintendtoliberalizethelandmarketofNorway.18

ThestatusofSwitzerlandmayberegardedsimilarlytothatofNorway.Although
SwitzerlandisamemberoftheEuropeanFreeTradeAreaaswell,itisnotpart
oftheEuropeanEconomicArea.TheSwisslandlawinforcewasadoptedeven
takingtheEUlawintoconsideration.19TheSwisslandlawconsiderablydiffers
percanton.20TheSwissreportpresentsthattheSwisslawintendstoavoidthe
increaseofagriculturallandpricesbecauseofthenon-agriculturalbuyersoflands.
TheSwisslaw(BGBB)determinesthepersonswhoareenabledtoacquireagri-
culturallandsintheagriculturalzone,asaresultofwhichtheSwisslandlaw
significantlystabilizesthemarketofagriculturallands.21Namely,onlyanagri-
culturalproducerwhoindependentlyfarmsisenabledtobuyagriculturallands
intheagriculturalzone.22Numeroustypesofstatecontrol,astrictorderofpos-
siblebuyers/successors,distinctionbetweenagriculturallandandholding,aswell
asspecialrulesconcerningtheownership,useandsuccessionofagriculturallands
andholdingsmayservetomaintainagriculturallandsforagriculturalpurposes
andinthehandsoflocalswillingandbeingabletofarmthem.

3.EU LAW AND EU MEM BER STA TES

TheEuropeanUnionisnotafederalstate,butaparticularinternationalphe-
nomenonwhichisbasedontheregimeoftheinternationaltreaties(e.g.theTFEU)
signedbysovereignandindependentstates(i.e.bytheMemberStatesoftheEU).
IntheEU,theregularizationoftheagriculturallands’marketisthecompetence
oftheMemberStates,however,theMemberStates(MSs)shalladoptprovisions
incompliancewiththeEUlaw.

17SeeActof2003relatingtoconcessionintheacquisitionofrealproperty(ConcessionAct).
18IngridAAsen,ErlendDaling,Nationalreport–Norway,5,(hereinafterreferredtoas

Nor we gi an re port),thereportistobefoundathttp://www.cedr.org/congresses/potsdam/potsdam-
com2.php 

19PhilippeHaymoz,Bäuerliches Bo den recht – Un ter la gen für ei ne Über sicht und Einführung 
zum BGBB,2011.

20JörgAmsler,Nationalreport–Switzerland,3.(hereinafterreferredtoasSwiss re port),
thereportistobefoundathttp://www.cedr.org/congresses/potsdam/potsdamcom2.php

21Swiss re port,3.
22Swiss re port,5.
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3.1. EU law

Firstofall,itisworthnoticingthattheEUlawdoesnotprohibitMSsmea-
suresrestrictingtheacquisitionofagriculturallandbyentitiesfromoutsideofthe
EUortheEuropeanEconomicArea(EEA).Nonetheless,insidetheEUandthe
EEA,theEUlaw,ontheonehand,requirestheimplementationofthefourEU
freedomsoftheinternalmarket(inconnectionwiththeacquisitionofagricultural
lands,thefreemovementofpersonsandcapitalareapplicable)and,ontheother
hand,itprohibitsthediscriminationonthebasisofnationality.23

TheconcernedrulesoftheTreatyontheFunctioningoftheEuropeanUnion
(TFEU)areespeciallythefreemovementofpersonsandcapital24(Articles49
and63oftheTFEU;hereinafterreferredtoas’ne ga ti ve in te gra tion ru les’)and
anobjective(“to en su re a fa ir stan dard of li ving for the agri cul tu ral com mu nity”)
oftheCommonAgriculturalPolicy(CAP)oftheEU(i.e.Article39(1)pointb)
oftheTFEU;hereinafterreferredtoas’po si ti ve in te gra tion ru les’).25According
toÁgoston Ko rom,26besidetheanti-discriminationrules,theEUlawdetermines
thecompetenceofitsMSstoadopttheirnationallandlawintheintersectionof
negativeandpositiveintegrationrules.ThementionedTFEUrulescontainrather
generalprovisions,therefore,theCourtofJusticeoftheEU(CJEU)hasanim-
portantroletointerpretthemandtohelpassessthenationallandlawsoftheMSs.
Asregardsthenegativeintegrationrules,accordingtothepracticeoftheCJEU,
nationallawcanensurefullcompliancewiththeEUlaw(a)ifthepublicinterest
ispursuedbythenationallaw(i.e.objectivesinthepublicinterest)and(b)ifthe
measureofthenationallawcannotbeexchangedforlessrestrictivemeasures(i.e.
theprincipleofproportionality).Asregardstheob jec ti ves in the pu blic in te rest,
theCJEU27regardstheobjectivesofnationalagriculturallandpolicysuchas(a1)
topreserveapermanentagriculturalcommunity,(a2)thatthelandshouldbelong

23CsillaCsák,BiankaKocsis,AnikoRaisz,Nationalreport–Hungary,10-11.(hereinafter
referredtoasHun ga rian re port II),thereportistobefoundathttp://www.cedr.org/congresses/
potsdam/potsdamcom2.php;seefurthermoreJánosEdeSzilágyi,TheAccessionTreatiesofthe
NewMemberStatesandthenationallegislations,particularlytheHungarianlaw,concerningtheow-
nershipofagriculturalland,Jo ur nal of Agri cul tu ral and En vi ron men tal Law (JAEL),9/2010,52-55.

24Itisworthnoticingthat,accordingtoAnnexIofCouncildirective88/361/EEC,investments
inrealestateonnationalterritorybynon-residentsarepartofthecapitalmovementsintheEU.

25Aboutdistinctionbetweenthenegativeandpositiveintegrationmodelsandrulesofthe
EU,seeÁgostonKorom,Azújföldtörvényazuniósjogtükrében–Jogegyenlőségvagydefacto
máselbírálás,in:Azúj magyar földforgalmi szabályozás az uniós jog ban(ed.:ÁgostonKorom),
NemzetiKözszolgálatiEgyetem,Budapest,2013,14.

26Korom(2013),14.
27SeefromthejurisdictionoftheCJEUCase182/83,judgmentoftheCourtof6November

1984(Fearoncase),point3;CaseC-302/97,judgmentoftheCourtof1June1999(Konlecase),
point40;CaseC-515/99,JudgmentoftheCourtof5March2002(Reischcase),point34;Case
C-300/01,JudgmentoftheCourtof15May2003(Salzmanncase),point44;CaseC-452/01,Judgment
oftheCourtof23September2003(Ospeltcase),points38-39;andCaseC-370/05(Festersencase),
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topersonswishing(andbeingcapable)tofarmit,(a3)thepossibilitytocounteract
speculativelandacquisition,(a4)etc.tobeconformtotheTFEUandtopursue
anobjectiveinthepublicinterest.There stric ti ve me a su res ac cep tedbythejuris-
dictionoftheCJEUare(b1)theprocedureofpriorauthorisationfortheacquisition
ofagriculturalland,28(b2)thesystemofpriordeclaration,29(b3)theprovisionfora
highertaxontheresaleoflandoccurringshortlyafteracquisition,30(b4)therequ-
irementofasubstantialminimumdurationforleasesofagriculturalland,31(b5)etc.

3.2. Mem ber Sta tes law

AsignificantpercentageoftheMSsapplysomekindofaregulationand
restrictionsconcerningthetransactionofagri cul tu ral and fo re stry landsand/or
agri cul tu ral hol dings32.Thedecisivemethodoftheselegislationscandifferfrom
ius stric tum(strictandrigorousrules)toius equ i tum(permissiveandallowing
rules).Theycandetermineprovisionsconcerningagriculturalproducers;for
example(a)vocationalrequirement(e.g.inAustria,Slovakia)or(b)restrictions
againstapersonwhodoesnotpursueagriculturaland/orforestryactivity(e.g.the
Netherlands,Germany).Thetransactionsaffectedbythelegislationmightvary
fromtheownershipthroughtheuse(e.g.lease)totheinheritanceofagricultural
lands/holdings;forexample,(a)thedeterminationofthemaximumamountof
agriculturallandsownedorpossessedbyaperson(e.g.Poland,Hungary),(b)
pre-emptiverights(e.g.Italy,Portugal,theNetherlands),(c)apriorauthorization
procedurefortheacquisitionofagriculturallands(e.g.Austria,Hungary),(d)the
requirementofamaximumdurationforleasesofagriculturalland(e.g.Belgium,
Greece,Italy,Germany),(e)etc.

InsidetheEU,thedifferencebetweenthelandmarketsoftheMSsisremar-
kable33.Thisdifferenceisespeciallysignificantbetweenthelandpricesofthe
newMSs(i.e.MSssince2004)andtheOldMSs(namelyMSsbefore2004).

Nevertheless,thepriceisnottheonlyreasonforMSstoregulatetheirland
markets.Below,thereasonsoftheOldMSsaredetailedaswell.

points27-28.,33.Thecasesmaybedownloadedfromthewebsite:http://eur-lex.europa.eu/home-
page.html

28SeeCaseC-213/04EwaldBurtschervJosefStauderer[2005]ECRI-10309,paragraph57;
andCaseC-452/01,paragraphs41-45.

29SeeCaseC-213/04,paragraphs44,52-54,59-62.
30SeeCaseC-370/05,paragraph39.
31SeeCaseC-370/05,paragraph39.
32Agri cul tu ral hol dingmeansthebasicorganizationalunitofproductionequipmentand

othermeansofagriculturalproduction(land,agriculturalequipment,otherassets)inconnection
withtheownership-use-successionrelationsinnationallawswherethiscategoryexists.

33SeethedataoftheEu ro stat:http://ec.europa.eu/eurostat/web/agriculture/data/database
(subsection:’apri’).
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3.2.1. New MSs and espe ci ally the new Hun ga rian land law

Below,thelegislation(andtherespectiveinfringementprocedures)ofnew
MSsand,asanexample,themainprovisionsofthenewHungarianlandlaware
presented.

AsregardsthelegislationofnewMSsinageneralsense,withregardtotheir
lowlandpricesandonthebasisoftheAccessionTreatiesof2003,2005and2012,
(since2004)theCzechRepublic,Estonia,Latvia,Lithuania,Hungary,Poland,
Slovakia,(since2007)Romania,Bulgariaand(since2013)Croatia(newMSs)were
eachgrantedatransitionalperiodformaintainingexistinglegislationrestricting
theacquisitionoftheow ner ship34ofagriculturallandsandforests,byderogation
fromthefreedomofcapitalmovements.

Afterthetransitionalperiodhadexpired,numerousnewMSsadoptednew
landlawsincludingrestrictivemeasures.Typically,thelegislationofOldMSs
providedarolemodelforthenewMSs(theFrenchandAustrianmodelswere
quitepopularamongthem).In2015,theEUCommissionintroducedinfringement
proceduresagainstsomeofthenewMSs;namelyBulgaria,Hungary,Latvia,Lit-
huania,Slovakia.IntheopinionoftheEUCommission,someprovisionsofthese
MSsareconsideredastheviolationofthefreemovementofcapitalandthefreedom
ofestablishment,andtherefore,thissituationdiscouragescross-borderinvestment
inthelandmarketofthenewMSs.“The main con cern in Bul ga ria and Slo va kia 
is that buyers must be long-term re si dents in the co un try, which di scri mi na tes 
aga inst ot her EU na ti o nals. Hun gary has a very re stric ti ve system which im po ses 
a com ple te ban on the ac qu i si ti on of land by le gal en ti ti es and an obli ga tion on 
the buyer to farm the land him self. In ad di tion, as in La tvia and Lit hu a nia, buyers 
must qu a lify as far mers. Whi le the Com mis sion agre es that na ti o nal aut ho ri ti es 
sho uld be able to pro perly re gu la te farm land mar kets to ma in tain such land in 
agri cul tu ral use and pro mo te lo cal de ve lop ment, it fo und a num ber of the se me-
a su res ex ces si vely re stric ti ve and di scri mi na tory in terms of at trac ting in vest ment 
in ru ral de ve lop ment.”35

However,itisworthemphasizingthat,till2014,thepreliminaryrulinghas
beentypical,theinfringementremainsexceptionalinconnectionwiththeacqu-
isitionofagriculturallands.36

34Namely,therearegenerallynorestrictionsonthele a seofagriculturallandsbyforeigners.
35EuropeanCommission,Pressreleaseon„Fi nan cial ser vi ces: Com mis sion re qu ests Bul-

ga ria, Hun gary, La tvia, Lit hu a nia and Slo va kia to comply with EU ru les on the ac qu i si ti on of 
agri cul tu ral land”,Brussels,26May2016,IP/16/1827.

36E.g.CJEUCase305/87,JudgmentoftheCourtof30May1989.Abouttheinfringement
(Nr.2007/4766)procedureofEUCommissionagainstVoralbergact(Austria),seefurthermore
RolandNorer,GeneralreportCommissionIII–Scientificandpracticaldevelopmentofrurallaw
intheEU,instatesandregionsandintheWTO,in:L’a gri cul tu re et les exi gen ci es du déve lop pe-
ment du ra ble(ed.:PaulRichli),L’Harmattan,Paris,2013,375-376.
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AsfortheHungarianlandlawindetail,37thenewlandlawregimeofHun-
garywasadoptedin2013.Itshouldbenotedthatthenewlandlawregimeinclu-
desnumerousactsanddecreesandevensomeprovisionsofthenewHungarian
constitution38(calledFundamentalLaw).Nevertheless,theessentialelementof
thisnewlandlawregimeisActCXXIIof2013ontransactionsinagriculturaland
forestrylands(hereinafterreferredtoasTAL).Themainprovisionsofthenewland

37InconnectionwiththeHungarianlandlaw,seeespeciallythefollowingpiecesofexcellent
researchKrisztinaBányai,Theoreticalandpracticalissuesofrestraintsoflandacquisitionin
Hungary,Jo ur nal of Agri cul tu ral and En vi ron men tal Law,20/2016,5-15;CsillaCsák,Bianka
EnikőKocsis,AnikóRaisz,Vectorsandindicatorsofagriculturalpolicyandlawfromthepoint
ofviewoftheagriculturallandstructure,Jo u r nal of Agri cul tu ral and En vi ron men tal Law,19/2015,
32-55;CsillaCsák,DieungarischeRegulierungderEigentums-undNutzungsverhältnissedes
AckerbodensnachdemBeitrittzurEuropäischenUnion,Jo ur nal of Agri cul tu ral and En vi ron men tal 
Law,9/2010,20-31;CsillaCsák,ZoltánNagy,RegulationofObligationofUseRegardingthe
AgriculturalLandinHungary,Zbor nik ra do va Prav nog fa kul te ta u No vom Sa du,2/2011,541-549;
MárkGyovai,EszterKiss-Kondás,Regulationsofauctionofagriculturalandforestrylandspar-
ticularlyregardingtoJudicialEnforcementProcedure,Jo u r nal of Agri cul tu ral and En vi ron men tal 
Law,20/2016,50-63;KlaudiaHolló,ZsófiaHornyák,ZoltánNagy,DieEntwicklungdesAgrar-
rechtsinUngarnzwischen2013und2015,Jo ur nal of Agri cul tu ral and En vi ron men tal Law,19/2015,
56-72;ZsófiaHornyák,DieVoraussetzungenunddieBeschränkungendeslandwirtschaftlichen
GrunderwerbesinrechtsvergleichenderAnalyse,CE DR Jo ur nal of Ru ral Law,1/2015,88-97;Bianka
EnikőKocsis,ThenewHungarianlandtransferregulationfromtheaspectofexaminationofthe
EuropeanUnion,Jo ur nal of Agri cul tu ral and En vi ron men tal Law,16/2014,95-110;IstvánOlajos,
DieEntscheidungdesVerfassungsgerichtsüberdieRolle,dieEntscheidungenunddieBegründet-
heitderGründenderStellungnahmenderörtlichenGrundverkehrskommissionen,Agrar- und 
Um wel trecht,inpress;MihályKurucz,CriticalanalysesofarablelandregulationinHungary,
Jo ur nal of Agri cul tu ral and En vi ron men tal Law,3/2007,17-47;IldikóGyurán,IstvánOlajos,The
HungarianNationalReportonRuralUseandProtectionofLandintheCountryside,Jo ur nal of 
Agri cul tu ral and En vi ron men tal Law,12/2012,85-87,92-94;IstvánOlajos,SzabolcsSzilágyi,The
mostimportantchangesinthefieldofagriculturallawinHungarybetween2011and2013,Jo u r nal 
of Agri cul tu ral and En vi ron men tal Law,15/2013,94-97;IstvánOlajos,AnikóRaisz,TheHunga-
rianNationalReportonScientificandPracticalDevelopmentofRuralLawintheEU,inStates
andRegionsandintheWTO,Jo u r nal of Agri cul tu ral and En vi ron men tal Law,8/2010,44-45;
EndreTanka,WhyhasthegenerallandconsolidationnochanceinHungary?,Jo ur nal of Agri cul-
tu ral and En vi ron men tal Law,1/2006,23-28.

38Onthehigh-levelassessmentoftheconstitutionalaspectsofHungarianlandlaw,see
BobvosPál,ErikaFarkasCsamangó,PéterHegyes,PéterJani,Amező-éserdőgazdaságiföldek
alapjogivédelme,in:Számadás az Alaptörvényről(ed.:ElemérBalogh),MagyarKözlönyLap-és
Könyvkiadó,Budapest,2016,31-40;CsillaCsák,NóraJakab,TheHungarianNationalReporton
Agricultureandtherequirementsofasustainabledevelopment,Jo u r nal of Agri cul tu ral and En-
vi ron men tal Law,12/2012,50-51;GergelyHorváth,Therenewedconstitutionallevelofenvironmen-
tallawinHungary,Ac ta Ju ri di ca Hun ga ri ca,4/2015,302-316;LászlóFodor,AvízazAlaptörvény
környezetiértékrendjében,Pu bli ca ti o nes Uni ver si ta tis Mi skol ci nen sis Sec tio Ju ri di ca et Po li ti ca,
31/2013,335-336,339-342;AnikóRaisz,AConstitution’sEnvironment,EnvironmentintheCon-
stitution,Est Eu ro pa,numérospécial/2012,50-70;AndrásTéglási,Howispropertyownership
guaranteedconstitutionallyinthefieldofagriculture?,Jo u r nal of Agri cul tu ral and En vi ron men tal 
Law,7/2009,20-21.
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lawregime,andespeciallyoftheTAL,arethefollowing:(a)Thescopeoftheland
lawregimeencompassesalmostallthetransactionsoftheownershipandtheuse
ofagriculturalandforestrylands exceptforthesuccessionbylaw.39(b)Thereis
adistinctionbetweenforeigners;namely,whilenon-EUforeignersshallnotac-
quiretheownershipanduseofagriculturallands,thecitizensofEUMSs,citizens
oftheEuropeanEconomicAreaandnationalsofotherStatesenjoyingsimilar
treatmentunderaninternationalagreementcanacquiretheownershipofagricul-
turallandsunderthesameconditionsasHungarians.40(c)NeitherHungariannor
foreignle gal en ti ti esshallacquiretheownershipofagriculturallands;thereare
someexceptions(i.e.theHungarianstate,municipalgovernments,listedchurches,
mortgageloancompanies).41(d)Onlyforanagriculturalpurposecansomebody
acquiretheownershiporusageofagriculturallands42withanobligationonthe
buyeroruser to farm the land him self,43andtopossessapro per de greeinagricul-
turalorforestryactivities,ortheproperagriculturalorforestryprac ti ce in Hun gary
(atleast3years).44(e)Thesizeoflandsbeingsubjectoftransferislimited.The
oneofthemistheso-calledland ac qu i si ti on li mit of far mers.Accordingtothis,
thesizeoflandthatmaybeacquiredbyafarmermaynotexceed300hectares,
includingthesizeoflandhe/shemayalreadyownoruseunderusufructuaryright
(thelimitofno-far mers is me rely one hec ta re).45Anotherlimitistheso-calledland 
pos ses sion li mit of far mers and agri cul tu ral pro du cer or ga ni za ti ons.Byvirtue
ofthislimit,thesizeoflandthatmaybeheldinpossessionbyafarmeroran
agriculturalproducerorganizationsmaynotexceed1,200hectares(ex cep ti o nally: 
1800 ha),includingthesizeoflandalreadyheldinpossession.46(f)Contractsfor
thetransferofownershipandlanduserightsshallbeap pro ved by the agri cul tu ral 
ad mi ni stra tion body(thisisaconditionofvalidity).47(g)Duringtheprocedureof
theagriculturaladministrationbodylo cal agri cul tu ral com mu ni ti es48havethe
righttopreventtheacquisitionoftheownershipoflandsofaspeculativenature
viatheiropinionfortherefusalofapprovalofthecontracts.49(h1)Inthesaleof

39TAL,§6.
40TAL,§5,§§9-11,§16,§40.
41TAL,§11.
42TAL,§13.
43TAL,§13.
44TAL,§5.
45TAL,§10,§16.
46TAL,§16.
47TAL,§7,§39.
48TAL,§68.TheHungarianConstitutionalCourtalsoassessedthelandregimeprovisions

concerninglocalagriculturalcommunitiesinitsnumerousprocedures;seeIstvánOlajos,Az
Alkotmánybíróságdöntéseahelyiföldbizottságokszerepéről,döntéseiről,ésazállásfoglalásuk
indokainakmegalapozottságáról,Jo ge se tek Magyarázata,3/2015,17-32. 

49TAL,§§23-24.
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landthepre emp tion right,50(h2)intheleasingoflandtheright of first re fu sal51
shallaccrueinastrict sta tu tory or der. Inpreemptionrightstatutoryorder,the
Hungarianstatehasapreemptionrightatthefirstplace.Bothinthepreemption
rightstatutoryorderandintherightoffirstrefusalstatutoryorder,thelocalre-
sidencyandagriculturalproductionatahighlevel(e.g.AOC-foodandbio-food
productionoranimalkeeping)meanasignificantadvantageintheorders.(i)
Therearestrictrulestopre vent the in frin ge mentoftherestrictions,whichmeans
e.g.monitoringbytheauthorities,fines,andregulatoryuseofthelandifthenew
ownerdoesnotfulfilhis/herpreviouslyacceptedobligations.52

3.2.2. Old MSs

Thenewtendenciesdetailedbelowpresentthattheacquisitionofownership
ofagriculturallandsisatopicalissueintheOldMSsoftheEUaswell.

InGer many,53are-assessmentofthelandpolicyisunderway.Itispartly
becauseofrecenttrends;i.e.theincreasingpricesofagriculturallandsinnume-
rousregionsofGermany.AccordingtotheGermanreport,evennon-agricultural
investorsappearedinthemarketofagriculturallands.Thissituationraisedcon-
cerns,becauseagriculturalproducersworryaboutthelossoftheirdevelopment
potential.Since2008(afterthefinancialcrisis),wealthypersonsandcorporations
haveacquiredagriculturallandsallaroundGermany,andespeciallyintheEastern
provincesofGermany.Therefore,innumerousregionsofGermany,landprices
haveincreasedtoaprice-levelatwhichagriculturalholdingscannotputupthe
moneyfromtheirprofittoacquirefurtheragriculturallands.54

InAu stria,landlaw55distinguishesbetweentheacquisitionsofgreenreal
estate(i.e.agriculturallands),greyrealestate(i.e.realestateforbuilding)and
realestateacquisitionsbyforeigners.Theregulationoftheseacquisitionsisinthe
competenceoftheconstituentstates.IntheWesternconstituentstatesofAustria
(e.g.Ti rol,Kitzbühel),theacquisitionofagriculturallandsbyforeignersfornon-

50TAL,§§18-20.
51TAL,§§45-48.
52TAL,§§60-67.
53About theGerman land law,seeChristianGrimm,Agrar recht,VerlagC.H.Beck,

München,2010,17-97.
54However,theacquisitionoflandsfornatureconservationpurposesbyprivatefoundations

andfinancialfundsisanutterlyinterestingaspectoftheGermanlandmarket;UdoHemmerling,
De utscher Ba u ern ver band – Po si tion zum Bo den markt,Boppard,14.10.2014,1.;thereportisto
befoundathttp://www.cedr.org/congresses/potsdam/potsdamcom2.php

55GottfriedHolzer,Grundverkehrsrecht,in:Hand buch des Agrar rechts(ed.:RolandNorer),
VerlagÖsterreich,Wien,2012,673-701;aboutlease,seeChristianStollmayer,Landpachtrecht,
in:Hand buch des Agrar rechts (ed.:RolandNorer),VerlagÖsterreich,Wien,2012,703-716;see
furthermoreAntonReinl,FamilyfarmsinAustria,in:Agri cul tu ra Fa mi li ar(ed.:LeticiaBourges,
EstherMunizEspada),MinisteriodeAgricultura,Madrid,2014,51-53.
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-agriculturalpurposesisanevergreentopicoftheagriculturalpolicy.Thepolitical
disputeaboutthistopicisknownas’buyinguptheagriculturallands’(Au sver ka uf 
von Grund und Bo den).Thelandlawsoftheconstituentstates(e.g.theprovisions
concerningtheobligatorylandusebythepersonacquiringtheaffectedland)had
tobeamendedseveraltimes,inordertobecompatiblewiththeEUlaw.Their
presentversionsneverthelessincludemanyrestrictionsconcerningtheacquisiti-
onofagriculturallandsandtaketheso-calledland-transfercommitteeintothe
priorauthorizationprocedurefortheacquisitionofagriculturalland.56

InconnectionwiththeBritishlaw57,theBri tish re portnotesthat“[c]ur rently 
the re are no re stric ti ons on ow ner ship of land by fo re ign na ti o nals or com pa ni es 
wit hin the UK in re spect of most agri cul tu ral real esta te. De spi te this the re are 
po li ti cal mo ves wit hin Sco tland to li mit ow ner ship by non-EU na ti o nals. The po-
li ti cal mood in Sco tland is that the re are too many non-do mi ci led or ot her wi se 
dis tant lan dow ners ow ning lar ge ru ral esta tes, and that the su sta i na ble de ve lop ment 
of the co un trysi de is adver sely ef fec ted.”58Thereporthighlightsthat“[t]he re are 
no na ti o nally col la ted fi gu res ava i la ble for fo re ign in vest ment in UK agri cul tu ral 
land... Whilst the re may be no wholly re li a ble sta ti sti cal evi den ce for cross-bor der 
ac qu i si ti ons, the re is plenty of anec do tal evi den ce from real esta te agents and 
ot hers. This sug gests that the sta ble na tu re of the En glish and Welsh land mar ket 
and fi scal in cen ti ves ha ve en co u ra ged both fo re ign buyers and ot her in ve stors 
wit hin the UK”.59Thereportalsodealswiththeincreasingpresenceofnon-agri-
culturalbuyersinthemarketofagriculturallands,whichcausesanincreasein
thepriceofagriculturallands.60TheBritishreportdrawstheattentiontotheim-
portanceofregistersconcerningcross-borderacquisitions:“...the pre sent system 
of land re gi stra tion was esta blis hed by the Land Re gi stry Act 1875. Ho we ver 
re gi stra tion was not com pul sory ini ti ally. Com pul sory land re gi stra tion be gan in 
Lon don in 1899, but did not ex tend to all ru ral are as un til 1990. This do es not 
af fect land which has not chan ged hands and the Land Re gi stry esti ma tes that 
20% of the land mass in En gland and Wa les re ma ins un re gi ste red and most of 

56HannesKronaus,Nationalreport–Austria,6-9.(hereinafterreferredtoasAu strian re port),
thereportistobefoundathttp://www.cedr.org/congresses/potsdam/potsdamcom2.php 

57AbouttheBritishlandlawindetails,seeDonaldRennie,Landownershipandlandusein
theUnitedKingdom,in:Cur rent chal len ges of the Eu ro pean le gi sla tion on agri cul tu ral land(ed.:
CsillaCsák),Novotni,Miskolc,2010,255-262;DonaldRennie,Someaspectsofagriculturallaw
inScotland,JAEL,6/2008,26-48.

58LudivinePetetin,MichaelTaylor,Nationalreport–theUnitedKingdom,2.(hereinafter
referredtoasBri tish re port),thereportistobefoundathttp://www.cedr.org/congresses/potsdam/
potsdamcom2.php. AbouttheScottishintentionindetails,seeBri tish re port,15-16.

59Bri tish re port,13.
60Bri tish re port,13.ThereissimilarconclusioninPhilipDay,Thefamilyfarmandit’s

successionwithinthefamily,in:Agri cul tu ra Fa mi li ar (ed.:LeticiaBourges,EstherMunizEspa-
da),MinisteriodeAgricultura,Madrid,2014,178.
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this is ru ral land. This me ans that it is very dif fi cult to pro du ce ac cu ra te sta ti stics 
on the iden tity of land ow ners and the na tu re of land hol ding in the UK. ... Re cently 
in a spe ech in Sin ga po re Pri me Mi ni ster Da vid Ca me ron has cal led for mo re 
tran spa rency in land ow ner ship in an ef fort to over co me fe a rs that pro ce eds of 
fo re ign cri me are be ing “la un de red” thro ugh the UK pro perty mar ket. He has 
an no un ced pro po sals for the Land Re gi stry to pu blish de ta ils of land held by fo-
re ign in vest ment com pa ni es. The Fi nan cial Ti mes has esti ma ted that at le ast £122 
bil lion of pro perty in En gland and Wa les is ow ned by offsho re com pa ni es. Most 
of this in vest ment will be in com mer cial and re si den tial pro perty in Lon don and 
the so uth east, but so me will be in agri cul tu ral pro perty ac ross the UK.”61

CONCLUSION

Theregulationconcerningtheacquisitionofagriculturalandforestrylands
isatopicalandessential(political)issueinnumerouscountriesofEuropeandall
aroundtheworld.Takingthestatesovereignty,foodsecurity,land-hungerand
soilerosionintoconsideration,theimportanceofagriculturalandforestrylands
intheregimeofindependentandsovereignstatesisstrategicandunquestionable.
ThatisthereasonwhyalmostallEUMSshavesomekindofaregulationconcer-
ningagriculturalandforestrylands.EvenintheOldMemberStatesoftheEU
(Austria,Germany,UK),thedecision-makersfacethechallengesofglobalization
andshalldecidewhatservesbettertheinterestoftheirvoters.Forthatveryrea-
son,itisessentialtoendoftheinfringementproceduresagainstsomeoftheNew
MemberStatesinitiatedbytheEuropeanCommissioninconnectionwiththe
acquisitionoftheownershipofagriculturallands.

61Bri tish re port,14.
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иправадругихземаља

Сажетак: У ра ду се ана ли зи ра ју прав на пи та ња у ве зи са пра вом сво
ји не (и у од ре ђе ној ме ри пра вом упо тре бе) на по љо при вред ном и шум ском 
зе мљи шту, с по себ ним освр том на пре ко гра нич не аспек те ових пи та ња. 
Ау тор по ла зи од прет по став ке да су она у сва кој др жа ви ак ту ел на. У ра ду 
се по себ но скре ће па жња на је дан европ ски аспект пре ко гра нич ног сти ца ња 
пра ва сво ји не на по љо при вред ном зе мљи шту, тј. на но ва пра ви ла усво је на 
у зе мља ма чла ни ца ма ко је су Европ ској уни ји при сту пи ле 2004, од но сно 2007. 
го ди не. То ком 2014. и 2015. го ди не Ко ми си ја Европ ске уни је је ана ли зи ра ла 
прав но уре ђе ње сти ца ње пра ва сво ји не на по љо при вред ном зе мљи шту у но
вим чла ни ца ма Уни је и пре ма ве ћи ни њих (Бу гар ској, Ма ђар ској, Ле то ни ји, 
Ли тва ни ји и Сло вач кој) по кре ну ла пред Европ ским су дом прав де по ступ ке 
због по вре де оба ве за пре ма За јед ни ци. Осим пра ва ових др жа ва, у ра ду се 
ана ли зи ра прав но уре ђе ње овог пи та ња и у ста ри јим др жа ва ма чла ни ца ма, 
као и у не ким др жа ва ма ко је ни су чла ни це Уни је. У ра ду се при да је зна чај и 
дру гим ве о ма ва жним пи та њи ма, као што су пи та ње др жав ног су ве ре ни
те та, по хле пе за по љо при вред ним зе мљи штем, еро зи је тла, ко ја сва мо гу 
да бу ду од ути ца ја на прав но уре ђи ва ње сти ца ња пра ва сво ји не на по љо при
вред ном зе мљи шту у по је ди ним зе мља ма. 

Кључнеречи: зе мљи шно пра во – по љо при вред но зе мљи ште – сти ца ње 
пра ва сво ји не 
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