OpUuTHHAIIHA HAYYHH paj 339.727.22:341.24
doi:10.5937/zrpfns50-12739

p Iewap M. Bynouh, ooyeniu
Yuueepzuiueiu y Hosom Caoy
Ipasnu gpaxyniveiu y Hosom Cady
P.Djundic@pf.uns.ac.rs

OBABE3A TPAHCITAPEHTHOI' IIOHAITABA
JAPXXABE I[TPUJEMA VJIATABA ITIPEMA
CTPAHOM VYJIATAUVY®

Caxceiiax: Oopedbe o 0base3u UpaHCUApeHIuHOZ HOHAWAA Opiicase Upu-
jema ynazara iipema ciupanum yrazauuma cee veuthe Haiaze ceoje mecito y
08OCIUPAHUM MEHYHAPOOHUM CUOPA3YMUMA O 3awiuuitu yrazarea. Fbuxoe yusmn
Je 0a ce ynazauy obezbede cee unpopmayuje Koje ce 00HOCe HA UPAGHU OKEUD
VIazarea u Koje ¢y My Heolxo0He KaKo Ou Mo2ao 0a OoHece 00IYKY Y 8e3l Cd C8O-
Jum ynazamwem. Ilojedune 00pedbe o tupanciiapeHiuHoCu ¢y 1o c60M 0oMaula-
Jy onuxo wupoxe oa 3axiiesajy o0 opacage ipujema oa yrazavy omocyhu
yuewhe y Hociuyiiky OOHOulerba OpaHcagHe Mepe Koja ou Mo2na noZoouiliy re-
2oge uniuepece. Ca Opyee ciupawne, apOUtUpa;CcHa Upaxca mpaouyuoHaIHo 6u-
ou 06age3y WpancuapeHiiHoe HOHAW AR A KAo jeOan 00 eleMeHatild caopicune
cldandapoa Howileros u UpasuyHoOZ petMand, Maod jou yeex Huje obesde-
ou1a 00B8OBHO JaACaH 002060p HA UUTUAILE KAKEA je TAUHO YII02ad 0802 eleMeHIUud
U KaKae je mwe208 00HOC ipema Opyeum eremeniuuma ciianoapoa. ¥ osom paoy
caopxcana je ananuza oopeoadba o UpanciuapeHiuHoCuu y 080CIUPAHUM CliO-
pasymuma o 3awiuutuu ynazara Peityoauxe Cpouje. [{pyeu 0eo pada je iloceehen
AHATU3Y apOUTUPANCHUX 00TYKA Y Kojuma je 0 00aee3u panciapeHiunos ioHa-
warba oparcase 00YUUBAHO KAO O eJleMeHILy CIUaHO0apoa HOWIMeHOZ U UPABUUHOS
wpewmana.

Kawyune peun: 3awinuita ciupanux ynazared, WpanciapeHiuHoCi, 080Cupa-
HU CUOPA3YMU O 3AWTUUTUY YIA2arbd, UOWIUEH U UPASGUYAH TUDEUUMAH.

* PaJ je HACTA0 Kao pe3ynrar uctpaxusama y 2016. roqunu y oksupy [Ipojexra ,,IIpaBHa
Tpaaulyja ¥ HOBU MIPaBHU M3a30BU* umju je Hocmial [IpaBau paxynret YHusepsuteray HoBom
Cany.
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1. YBOJI

[Ipema cxBaramy rckazanoM y cTyanju Kondepennuje YjenHUmHEHAIX HA-
1uja 3a TproBuny u pas3eoj (United Nations Conference on Trade and Development
— UNCTAD), nojamM TpaHCIIApPEHTHOCTH j€ TECHO TIOBE3aH ca MUTambuMa MOJICTUIIA-
Hha M 3alITHTE CTPAaHKUX yiarama.! TpaHCIapeHTHOCT, MpeMa OBOM JOKYMEHTY,
03HaYaBa CTAmbE y KOjeM Cy YUECHHIIM Y IOCTYTKY yiarama y MO3UIHjHU Ja jeTHH
OJ1 IpyTHX M00Hjy HHPOpPMAaIIKje JOBOJbHE /1a OM Ha OCHOBY FhHX MOTIIU J1a JJOHECY
oarosapajyhe ouIyKe 1 HCIIybaBajy CBOje 00aBese y Be3u ca yiaramem.” [Ipema
JEIHOM JIPyroM, IIHPEM IIICAMIITY, OBaj 10jaM jeé OCHOBA MaTepHjaTHOMPABHOT
eJIeMEeHTA BJIaJaBUHE ITPaBa M y KOHTEKCTY ITPABHUX HOPMH KOj€ CITyKe 3alITHTH
CTpaHUX yJiaraya OH je yjeJHO U TeMeJb M0CTOjaha IPABHOT PeXXUMa 3allTUTE,
jep je mocieauia jeJHOCTaBHOT akCUoMa — Jia Ou ce CyOjeKTH IpaBa MOIITOBAIN
[paBHE HOPME OHE MM MPETXOAHO MOpajy OMTH Mmo3Hare.’

Mana ce y caBpeMEHHM YCJIOBHMa CBE 4enrhe TOBOPH O ,,JBOCTPAHOCTH
o0aBe3e TPaHCIApEHTHOT MOHAlIaka, Y CMHCITY Ja OHA MoJpa3yMeBa o0aBe3e u
3a CTpaHOT yJiaraya a He caMo 3a JApsKaBy IpHjeMa yilarama, TpaauIHOHAIHY [IHJb
CHOT yCIIOCTaBJhaba je OO0 /1a CITY’KH 3aIITUTH yJiarada, Tako IITO OU eIIMMU-
HIECaJla TPOILIKOBE M PU3MKE TTOBE3aHE ca IbUXOBUM yiaramima.* 360r Tora ce
10jaM TPaHCIaPEHTHOCTH jaBJba y IBOCTPAaHUM Mel)yHapogHMM criopasyMuMa o
3aIITUTH U TIOACTUIAWKY ynarama (eHr. Bilateral Investment Treaties, y najem
TEKCTY: IBOCTPAHH CLIOPa3yMH O 3AIUTHTH yJarama)’ U OMHIE y apOUTPaKHUM
CIOpOBHMA KoOje okpehy ynarayu mpoTUB ApKaBa pHjeMa yjarama, a ddjy jy-
PHCIMKIIMOHY OCHOBY YIIPaBO YMHE OBAKBHU criopasymu. Huje, melytum, 10 kpaja
jacHo y yeMy ce cacToju o0aBesa qpxkase. Jla 11 oHa moapasymeBa caMo Jy>KHOCT
npxaBe 1a 00jaBH 3aKOHCKE M IOJ3aKOHCKE aKTe KOjU Ce OJHOCE Ha MaTepH]jy
ynarama? Jla 1 ce oHa MOJKe TIOCMaTpaTH IMUpe — Kao Iy )KHOCT JIpKaBe Jia caorl-
LITH yJarady oJuIyKy KOjy je JIOHesa y Be3H ca KOHKPETHUM WHBECTUIIOHUM MPO-
JEKTOM WJIM HaMepy Ja U3MEHH ITPaBHH PEeXKHM yiarama? Jla In TpaHCiapeHTHOCT
MoApa3yMeBa jeJIMHO J1a Cy yliarady y yIpaBHOM HIIU CYJICKOM MOCTYIIKY KOjH
BOJIM y IMJBY 3alITUTE CBOjUX ITpaBa JIOCTYITHE HH(OpMAIIKje HEOTTXOIHE 3a Bohebe
nocrymnka?

'UNCTAD, Transparency (UNCTAD Series on Issues in International Investment Agree-
ments), New York and Geneva 2004, 1.

2 Ibid.

3 Bua. K. J. Vandevelde (Baunnesenne), Bilateral Investment Treaties (History, Policy and
Interpretation), New York 2010, 397.

4 UNCTAD, Transparency (UNCTAD Series on Issues in International Investment Agree-
ments), A Sequel, New York and Geneva 2012, 1.

> OBH CcIIOpa3yMu YMHE HOPMATHBHY OCHOBY IIPaBHOT PEKMMa 3alITHTE CTPAHUX yilarama
y caBpeMeHuM ycaoBuma. Bua. C. hajuh, O nuspHOM TyMauewy Mel)yHapoIHUX yroBOpa O 3aIlTH-
TH CTPAaHHX yJarama: of npeamOyine 10 npeamOyie, 30opuux padosa llpasnoé gaxyniveiia y
Hoesom Caoy, 6p. 2/2015, 578.
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O o0aBe3n TpaHCHApPEHTHOT MMOHAIakma Koja jeé HOpMHpaHa JTBOCTPAHUM
cropa3yMuMa 0 3alITHTH yJlaramba MOXKe ce TOBOPUTH Ha J1Ba HauKHa. [IpBo, oHa
ce TPaJNIIMOHAIHO CMaTpa eJIEMEHTOM CTaHAapAa MOMITEHOT U IPAaBHYHOT TPET-
MaHa ynaraua (eHr. fair and equitable treatment standard), Koju HEU30CTaBHO
cazpke CBU CaBpeMEHH CIIOpa3yMH OBe BpcTe. 300T Tora ce OIroBOpH Ha HEKa
O] IPETXOIHO HABEICHHUX NMUTamka MOTy poHahu y apOuTpakHOj MPaKCH Koja ce
OIHOCH Ha IIPUMEHY OBOT' MaTepHjaJIHOIIPABHOT cTaHAapAa 3amTure. Ca apyre
cTpaHne, y onpehjeHoM Opojy IBOCTpaHUX CHOpasyMa O 3alITHTH yJarama mojam
TPAHCIIAPEHTHOCTH C€ MOMHUILE H3PHUNTO U YCIOCTaBJbajy ce obaBe3e aAp)kaBa
YTOBOpHHIIA YHja caJp >KMHA Bapupa, Oynyhu na 3aBucu ox GopMynanuja ymno-
TpeOJbeHNX y caMoM criopa3ymy. L{nss oBOT paja je aa mpy»xu mpukas apouTpa-
JKHUX OITyKa y KOjUMa MOTEHIMjaIHa OJrOBOPHOCT JIp’KaBe 3a MOBpeay MpaBa
CTpPAHOT yJiarada 3aBHCHIIA O]l TIOIITOBaka Hauesla TPAHCIIAPEHTHOCTH Kao Jiena
CTaHJap/a NOIITEHOT U TPaBUYHOT TPETMAaHa, [a UX CHCTEMaTH3Yje U Ja OITOBOP
Ha IMTamke y Y€MY C€ CacTOjH IOHAMIAke APJKaBe KOje MOXKe JJOBECTH JI0 TIOBPEZIe
o0aBe3e TpaHCIapeHTHOT MoHalama. [Ipe Tora, MmeyTum, yryTHO je 1aT KpaTak
npuKa3 oxpenada o TPaHCIIAPEHTHOCTH Y JBOCTPAHUM CIIOPa3yMUMa O 3alITUTH
ylarama Koje je 10 naHac 3akipyunisa PenyOnuka Cpouja.

2. OAPEABE O ObABE3U TPAHCITAPEHTHOI IIOHAIIABA
Y IBOCTPAHUM CIIOPABYMUMA O 3AIITUTU YIIATABA
PEITYBJIMKE CPBUJE

VY nBoCTpaHUM criopazyMuMa O 3allTUTH yllarama peJaTHBHO PETKO Ce ja-
BJbAjy Ofipende Koje U3PUUUTO TOBOpE 0 00aBe3N TPAHCIIAPEHTHOT MMOHAIIAKA
npxasa yroopuuia.® To je cinydaj u ca criopasyMuMa Koje je 3akjbyduiia Perry-
omuka Cpouja. Hamme, o 52 nBocTpaHa criopasyMa o 3alITHTH yJlarama y Kojuma
je jeHa o1 yrOBOPHHX CTpaHa Hallla 3eMJba,” TeK 13 caapiKu MOMHUbame MojMa
TpaHcnapeHTHOCTH. OBH CHIOPa3yMH Ce MOT'Y TIOJISIUTH Y HEKOJIMKO KaTeropuja
npeMa oOuMy U CIIOKEHOCTH 00aBe3a Koje yCTaHOBJbaBajy. Y MpBY KaTeropujy
crajiajy OHM y KojuMa ce o0aBe3a JAprkaBe YTOBOPHHIIE Y KOHTEKCTY CTBapama
MOBOJBHUX YCJIOBA 3a yJarame yjiarada u3 Apyre Jp:KaBe YrOBOPHHULE TTOMHUEHE
Ha OTIIIITH HaYWH, 0e3 OMII0 KaKBOT JI0IaTHOT KBainudukaTusa. To je, Ha mpumep,
cinydaj ca ct. 1 un. 2 copasyma Ha cHa3u usmehy Cpouje u Kumnpa:

,»CBaka CTpaHa yroBopHuIia he ofcTHIIaTH U CTBapaTh CTa0MITHE, jeHAKE,
TIOBOJBHE W iUpaHcilapeHitne yCIoBe 3a ynarade qpyre CTpaHe yroBopHHUIE KaKo

¢ Bug. K. J. Vandevelde, 398.
7 Cricak cropasyma je J0CTyIaH Ha MHTepHeT cTpanuid Komucuje YjeaumeHnx Haluja
3a TProBUHY 1 pa3Boj: http:/investmentpolicyhub.unctad.org/IIA/CountryBits/187.
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O BpIIMJIM yJlarama Ha BeHO] TEPUTOPHJH U T03BOJbABATH TaKBa yjarama y
CKaJly ca CBOJUM 3aKOHHMa U mponucuma.

OcumM HavelHe 00aBe3e CTBapama TPAHCIAPEHTHUX YCIIOBA 32 yllarame
yJiarada u3 Jpyre ApKaBe YrOBOPHHUIIE, YHHH C€ J]a OBAKBa OApe0a He 3aXTeBa
Mpeay3uMame aKTHBHOCTH M3BaH OHUX KOje M MHAYE CIajiajy y JACJIOKPYT JpiKaB-
HUX OpraHa — 00jaBJbUBaE 3aKOHA H JIPYTHX MTPOIKCA KOJU CE OTHOCE Ha yJlarame.

VY npyroj Tpynu ce Hajxase CIiopa3yMH KOjU calpike meTajbHuje paspahene
oapexade o TpaHcHapeHTHOCTH. brMa je moceOHO perynucana ob6aBesa 00jaBJbu-
Bama MojeANHNX WH(OpMaIIHja KOje MOTY YTHUIIATH Ha yJarame WiId MPUMEHY
cniopasyma. Tako criopazym ca @unckom npeasuba:

,CBaka CTpana yroBopauIia he omMax 00jaBUTH, HJIK Ha IPYTH HAUWH yIH-
HUTH JaBHO JIOCTYITHHM, CBOj€ 3aKOHE, ITPOITUCE, MPOLIENYPE U aIMUHUCTPATUBHA
MpaBuiia Kao U ONIITE MPUMEHIJbUBE CYJICKE OJUTYKe, Kao U MeljyHapojHe criopa-
3yMe KOjU C€ MOTY OJTHOCUTH Ha yjarama yiarada japyre CTpaHe yroBOpHHIIEC Ha
TEPUTOPHjH TIpBE.

VY nojenuHUM criopazyMuMa M3 OBE KaTeropuje obasesa je orpaHu4eHa Ha
00jaBJpUBALE 3aKOHA U MTPOITFICA M JJOAATHO YCIIOBJFEHA THME J1a e 00jaBJEUBATHE
BpIIIH ,,y CKJIQJy Ca 3aKOHUMa U MPOIUCUMA" JIPIKaBe YTOBOPHHUIIE H ,,y MEPH Y
K0joj je To moryhe“.!” Ca npyre cTpaHe, IIoCTOje Criopa3yMu KojuMa ce Hamehe
3HATHO IIUpa o0aBe3a apkaBe Ja 00e30enr MPUCTYII JaABHOCTH HE CaMO 3aKOHU-
Ma, TIPOMHUCHMA, YIIPABHUM U CYJICKUM OjiTyKama, Beh u ,, iupekTuBaMa’ u ,,cMe-
pHUIIaMa™ KOje MOTY YTHIIATH Ha MPUMEHY CIIopa3yMa HIIH Ha yJlarame yjaarada
npyre apxase yropopuuie.!! ITorpe6HO je ricTahu 1a oBaKkBe, MHMPOKO AePHHHI-
case ofipeni0e O TpaHCIIAPEHTHOCTH ca cOOOM HOce 3HavajHO ontepeheme y puHan-
CHJCKOM M TEXHUYKOM CMHUCITY 3a AprKaBe IpHjeMa yjarama, ToceOHo Kasa je ped
0 3eMJbaMa y pa3Bojy.'?

Mehy aBocTpaHUM criopa3yMuMa O 3aIITUTH yiarama Cpouje mocebHo ce
M3/Baja OHaj 3aKJbyueH ca bocHom n XepuerosuHom. berosa cnienuduynoct je

8 Cnyocoenu nuciu CLII' — Meljynapoonu yZosopu, 6p. 14/2005. Harnacax ayropa. MneHTud-
Hy oapealy caapiKe ABOCTPAHU CIIOpa3yMU 3akJbydeHH ca Ayctpujom (2001), Mahapckom (2001),
JIubujom (2004) u Croenujom (2002).

O Cnyocoenu nuciu CL[I" — Mehynapoonu yzosopu, 6p. 10/2005, ct. 1 ui. 15. TpeGaiio 6u Bo-
JUTH padyHa 0 TOME Jia ce CPIICKa Bep3Hja TeKCTa Criopa3yMa pas3JinKyje ol Bep3uje Ha eHITIeCKOM
JE3UKY y K0joj ce HaBoju o0aBe3a 00jaBJbMBaKa aIMUHUCTPATUBHUX ONIyKa (,,administrative
rulings®). Y Bep3uju Ha CPIICKOM je3HKY ce 0Ba 00aBe3a MOMHbE Kao 00aBe3a 00jaBJbHBamba ,,ajl-
MUHUCTPATUBHUX MIpaBUIA™.

10Bun. cr. 3 ui. 3 criopasyma ca Vjenumennm Aparckum Emuparnma (Cryorcbenu Znachux
PC — Melhynapoonu yzosopu, 6p. 3/2013).

"' Bug. cr. 2 uin. 3 cniopasyma ca Kysajrom (Ciyxk6enu et CLII — Melyynapojau yrosopw,
6p. 2/2005).

12Bua. UNCTAD (2012), 18 u 20. Oapende oBakBOT KapakTepa caapikKe jOoll U CropasyMu
3akspyuenu ca [lIBajuapckom (2005), Azep6ejuanom (2011) u Munonesujom (2011).

1338



360puuk pagosa [IpaBHor paxynrera y HoBom Cany, 4/2016

y TOME IIITO CaaApKH 00aBe3y NIprkaBa YTOBOPHHUIIA Ja MpyKe HHDOpMAIHje O
HAYWHY HA KOjU 3aKOHH, TIPOITUCH, OJUTYKE, AAMUHUCTPATUBHE MPOLETYPE, TPaK-
CE WJIU MOJIUTUKE JIPYTe JApKaBEe yTOBOPHUIIC MOT'Y YTHIIATH Ha yJiarama 00yXBa-
heHa criopazyMoM, 1a 3axiies opyze opacase y2osopHuye.'

KonauHo, Hajiupe je mocTaB/beHa 00aBe3a ApKaBa YroBOPHHUIIA Y TIOTJICY
TPAHCIApEHTHOCTH y criopa3dymy koju je Cpouja 2014. roguHe 3akJbyuunia ca
Kanamom."* Onpenda uim. 12 koju je mocBeheH HaBeIEHOM MUTAMY 3aXTEBA OJI
YTOBOPHHUIIA HE CAMO Jia YUUHE JOCTYITHUM 3aKOHE, TPOIHKCE, MOCTYIIKE U Oy~
K€ JIOHETE y YIPAaBHOM IMOCTYIKY y CTBapuMa Koje ce TH4y criopasyma,’ Beh u
Ila, Ha 3aXTEB IPyTe Ap)KaBe YTOBOPHHUIIE, TIPYyke HHPOPMAIIH]y O YTHIIA]y KOjU
JpKaBHA MEpa MOXKe MMaTH Ha yJarame 3aiTuheHo cropasymom. 16

OBaj cniopa3yM je crienuduyuad HapoYUTO 300T TOra IITO peABuha fa yia-
rad w3 jegHe Ap)kaBe YrOBOPHUIIE, ¥ oApeheHo] MepH yUIecTBYyje y MOCTYIKY
ycBajarba Mepa Koje MOy YTHUIIATH Ha BeroBo yiarame. Haume, copasym npej-
Bula o0aBe3y AprkaBe yrOBOPHUIIE 14, Y MEpPH y K0joj je To Moryhe, omoryhu
3aMHTEPECOBAHOM JIMILY M APYTO]j APXKABH YTOBOPHHUIIN JIa C€ YIIO3HA]y ca Mpe/-
JIOTOM Mepe KOjy HaMepaBa Jia yCBOJU U J1a OBUM CyOjeKTUMA MPYKHU ,,pa3yMHY
moryhnoct a ce usjacue o npemory.” IIpema craBy Koju je M3HET Y CTYAMjA
Komucuje YjenumeHnnx Halmja 3a TPTOBUHY | pa3Boj ox 2012. roguHe, MOCTOjU
00ja3zan a 61 oipe10e OBE BPCTE MOTJIE JIa U3JI0KE MPOLIEC Oy YNBabha y JApKa-
BaMa MpujemMa yJarama yTHIajy CTpaHuX KommaHuja.'s

Hexke on momenyTux ogpenada Hamehy 3HavajHe 00aBe3e U MOIpa3yMeBajy
AKTHBHO JICJIOBAE JIPKABHUX OpraHa Kakao O n3beriu ontyx0e /1a je ToIuio
JI0 TIOBpeJie 00aBe3e 1Mo OCHOBY JBOCTPAHOT CIOpa3yMa O 3alITHTH ylarama.
[ToMeHyTa HOpMaTUBHA pellIeHha HUCY, HAPABHO, KAPAKTEPUCTHYHA CaAMO 32 CIIO-
pasyme Koje je 3akipyunsia CpOuja u oHe ce CBe yuecTaluje jaBibajy y MehyHa-
POIHUM yTOBOpUMA IPYTHX 3eMasba. Mnak, y apOuTpakHOj MpakcH A0 caja Hema
TIpuMepa 3a CIop Koju OM YKJbYUHBao TBPIY Aa je moBpehena ogpenda o TpaH-
cnapentHocTH. OnTyx0e ynarada Jia ce JpkaBa MmpujemMa yaarama rnoHaana
HETPaHCIAapPEeHTHO Cy y paKcH, 0apeM 3a cajia, UCKJbyYHBO BE3aHE 32 TBPAY J1a
je ApKaBa MoBpenuia cTaHaap/ MOMITEHOT W MPaBUYHOT TPeTMaHa yiarama. Y
HapeHOM Jieny paja ouhe pedn 0 00aBe3u TPAHCIAPSHTHOT MOHAIIAkbA KAo elie-
MEHTY CTaHJap/ia MOMITEHOT ¥ MPaBUYHOT TPeTMaHa U TyMauery oBe 00aBe3e y
apOUTpakHO] TTPAKCH.

B Bun. cr. 2 uin. 9 (Cryorcoenu auciu CPJ — Mehynapoouu y2osopu, 6p. 12/2002).
4 Cryocoenu cnacnux PC — Melhynapoonu yZosopu, 6p. 8/2015.

5Cr. 1 am 12.

16 Ct. 3 am. 12.

7C1. 2 . 12.

18 UNCTAD, (2012), 22.
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3. ObABE3A TPAHCITAPEHTHOI IIOHAIIIABA JIPXKABE
KAO JIEO CTAHJAPIA TIOLUTEHOI' X1 I[TPABUYHOI"
TPETMAHA VYJIATABA

[Ipema cxBaTamy Koje je HIMPOKO PacCIpOCTPAEHO Y MPABHO) TOKTPUHHU H
apOMTPa)KHO] MTPAKCH, YaK U KaJla IBOCTPAHU CHOPA3yM O 3alITHTH ylarama He
Caip K U3PUIUTY ollpe0y O TpaHCIApEHTHOCTH, 00aBe3a IpiKaBe y TOM Iorie-
Iy je mpucyTHa npehyTHo, mpeko oapende o cTaHIapAy HOMITEHOT ¥ MTPaBUIHOT
tperMana.” MelyyTum, HU y OBOM KOHTEKCTY HHUjE jJaCHO Y YEMY CE TauHO CaCTOjH
MOHAIIAE BIIACTH Jp)KaBe MpHjeMa ylarama Koje MOXe JIOBECTH JI0 MOBpe/ie Ha-
BejIcHEe 00aBe3e. ApOUTpPaKHE OJIIIYKE Y KOjUMa Ce MMOMHHE M0jaM TPAHCIIapEHT-
HOCTH ce Hajuenihe 3a/ip>kaBajy Ha KOHCTAaTalllj| Ja je TPaHCIIapEeHTHO TIOHAIIIAhe
JIe0 CTaHap/a MOIITEHOT ¥ IPAaBUYHOT TpeTMaHa. Tako apOUTpaKHU Cy[ y TIpe/-
Mety Canyka npotus Yenike PeryOnuke, Tymauehu oxpenly 4. 3 mBocTpaHOTr
criopasyma o 3allTUTH ynarama usmely Yenike u Xonauguje (1991) koja canpxu
HaBeIECHU CTaHIap/, KOHCTATyje aa:

,CTpaHu yJarad uuju cy uHTepecu 3amtuhenn CriopazyMoM UMa mpaso aa
ouekyje na ce Yemka PenmyOnumka Hehe moHamaT Ha HAYMH KOjH j€ OYHTIIETHO
HEJO0CNEeaH, Helupancilapenian, Hepa3yMaH (Tj. HeBe3aH 3a oxpeheny pauo-
HaJHY TIOJIUTHKY) WU TUCKPUMHUHATOPAH (Tj. 32CHOBAaH Ha HEOMPABIaHOM pa3-
JIMKOBaby). >

VY cnydajeBuMa y KOjuMa apOUTPaXKHU CYIOBH MOKYIIABajy /1a HIIaK YTBPIIE
caApKMHY TpaHCIapEHTHOT NOHAIllamka, I0Ka3aJlo ce Ja TakBa oxpehema He 1o-
HOCE 3Ha4ajHy MPaKTUIHY KOpUCT Oynyhu fa monpa3yMeBajy HEKY BPCTY arico-
JyTHE 00aBe3e JApaBe Kojy je TOTOBO HeMoryhe HCIyHUTH:

,,CTpaHN yllarad o4eKyje ox apskaBe foMahuHa J1a ce MOHAIIa Ha T0CIeAaH
HauWH, 0cJI000leH cBake JBOCMHUCIEHOCTH U MOTIIYHO TPAHCIIAPEHTHO Y CBOjHM
OIHOCHMA Ca BHUM, TaKo J1a Cy BeMy YHaAIpe] I03HaTa CBa IPaBhiIa U MPOIICH
KOJU PErYJIHMIITY HhEroBa yjarama, Kao U HIUJbEBH PEJICBAHTHUX TTOJUTHKA UIIH aJl-
MHUHHCTpPATHBHA IIPaKca MJIN YIyTCTBA, KAKO OM OMO y CTamy Jia IUIaHUpa CBOje
yJarame U MoITyje HaBeaeHe mpormuce. !

19 Bu., na npumep, J. W. Salacuse (Canaxkjy3), The Law of Investment Treaties, New York
2010, 237. Takohe, R. Kldger (Knerep), “Fair and Equitable Treatment” in International Investment
Law, New York 2011, 235.

20 Saluka Investment BV (The Netherlands) v. The Czech Republic (UNCITRAL), Partial
Award, 17 March 2006, nacyc 6p. 309. Harnacax ayrtopa.

2l Tecnicas Medioambientales Tecmed S. A. v. The United Mexican States (ICSID Case No.
ARB(AF)/00/2), Award, May 29, 2003, macyc 0p. 154. Bun., taxohe, MTD Equity Sdn Bhd & MTD
Chile SA v Republic of Chile (ICSID Case No ARB/01/7), 25 May 2004, macycu 6p. 114, 115 u
Occidental Exploration and Production Company v. The Republic of Ecuador (LCIA Case No.
UN 3467), Final Award, 1 July 2004, nacycu 0Op. 185, 186. 3a kpHTHKY HaBEICHOT IJIEANIITA KA0

1340



360puuk pagosa [IpaBHor paxynrera y HoBom Cany, 4/2016

Omaxkie motuay Temkohe y AeduHrcamy KOHKPETHHX 00aBe3a IpkaBa Ka-
Jla je ped 0 TPAHCIIAPSHTHOCTH Kao eJIEMEHTY CTaHiap/ia MOIITSHOT U IPaBUYHOT
TpetMaHa? Y Tyx0ama CTpaHUX yJlarada MpoTHB JIpKaBa MpHjeMa yiarama He-
JIOCTaTaK TPAHCIAPEHTHOCTH Ce Hajuenrhe NOMUEE Kao JIOMYHCKH apryMEHT 3a
TBPIY /2 je IpiKaBa MOBPEria HEKU APYTH eJIeMEHT CTaHap/ia MOITeHOT U
npaBUYHOT TpeTMaHa.?? 360r Tora Hrje Moryhe JOHETH 3aKJbyd4akK O TOME IITa
KOHKPETHO OBa 00aBe3a 3HauW 0e3 YBUIA y apOHUTPaKHY MPaKCy Koja TOBOPH O
KOpeJalrju TPAHCIAPSHTHOCTH | IPYTUX eJIeMEeHaTa caipKuHe cranaapaa. Kana
ce aHAMM3UpPajy apOUTpakHE OMITYKE y KOjIMa Ce TOBOPH O TPAHCIAPEHTHOCTH
Kao JieJy CTaHJap/a MOIITEHOT U MPaBUYHOT TPETMaHa, MOXKE CE 3aKJbYUYHUTH Ja
ce OBaj TI0jaM yoOHMJajeHo MOMULE Y KOHTEKCTY IpaBa yiarada Ha 3aKOHHUTH I10-
CTyIaK OJIJIyYUBamka O HBeroBuM mpaBuMa (1) u y Be3u 3alITUTOM JISTUTHMHUX
OUCKMBama OBUX cybjekara (2).

1. TpaHcnapeHTHOCT Y YIPABHOM HJIH CY/JCKOM MOCTYNKY

Y apOuTpakHOj IPAKCH KOja C€ OMHOCH Ha pelaBamkhe HHBECTHITHOHUX CIIO-
poBa u3melyy ynarava u apkaBa npujeMa yiarama [IoOMHEbe ce o0aBesa JpxKaBe
Jla ce TIOHAIIa TPAHCIIAPEHTHO Y aIMHHUCTPATHBHUM TMOCTYIIIUMA Y KOjHMa y4e-
CTBYje cTpaHH yjarad.”> ¥ oBakBHM IMOCTYIMIIMMa MOIYRHOCT CTpaHOr yiiarada
Jla 3alITHTH CBOja IpaBa 3aBUCH OJ] TOTA Ja JU MMa MPUCTYN HHpopMmalnjama
KOje Cy My HeonxofHe 3a Boheme noctynka. O TpaHCHapEHTHOCTH y OBOM KOH-
TEKCTY TOBOPH apOUTpakHU cyn y mpenMmeTy Bejct Menanment 11, y xojem je
MCTAaKHYTO J1a IMOBpe/a CTaHap/a MOIITSHOT U MPaBUYHOT TPeTMaHa MOXKE Ja
HACTYIIH K0 MOCJIENUIA ,,[IOTITYHOT 0JICYCTBA TPAHCIIAPEHTHOCTH H OTBOPEHOCTH
y YIPaBHOM TOCTYTIKY. 24

Tako je, Ha npuMep, y npeameTy Metankiaj npoTuB MeKkcuka 0ACyCTBO
jacHHUX TIpaBIJIa O TOME Ja JIU jé aMEepUIKOM yjarady Oniia HeolrxoaHa rpahe-
BUHCKA JIO3BOJIA M3/1aTa O] CTPAHE OMIITUHCKUX BJIACTH 32 U3TPatby CKIaIUIITA
OTIACHOT OTITajIa (3a IITa je MPEeTXOIHO TOOMO JO3BOJY CaBe3HUX BJIACTH), Ka0 U
OJICYCTBO OMJIO KaKBE YCTaJbEHE MPAKCe U MOCTYIKa Y BE3H Ca HAYMHOM Ha KOjH
JIOKaJTHE BIIACTH MOCTYMAjy ca 3aXTeBUMa 3a M3JIaBamhe¢ OBHX JI03BOJA, OHIIO J0-
BOJBHO 32 OJINTyKY apOuTpakHor Beha ja je Mekcrko oBpearo 00aBe3y TpaHcria-

,,CyBHIIIe UPOKOT** BUA.: White Industries Australia Limited v. The Republic of India (UNCITRAL),
Final Award, 30 November 2011, macyc 6p. 10.3.6.

22 Bun. R. Klager, 234.

23 C. F. Dugan ([yran), D. Wallace (Bounac), Jr., N. Rubins (Py0unc), B. Sabahi (Cabaxn),
Investor-State Arbitration, New York 2009, 519.

24 Waste Management Inc. v. United Mexican States (ICSID Case No. ARB(AF)/00/3),
Award, April 30, 2004, macyc 6p. 98.
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PEHTHOCTH, a MPEKO Tora 1 00aBe3y MOIITEHOT U MPaBUYHOT TpeTMaHa.”> Ha of-
JYKy apOUTPasKHOT Cy/ia je yTUIaJla i YUbeHUIA 12 je OJTyKa KOjoM ce ynaraday
yckpahyje rpaheBruHCKa 103B0JIA TOHETA HA CETHUIINA O THHCKOT Tpajckor Beha
0 KO0jOj yJarad HUje HH 00aBelITeH, HUTH MY je MpyKeHa MOryNHOCT J1a Ha 10j
yuecTByje.? Cuuno ToMe, y npeameTy CHMEHC IPOTHB APreHTHHE, apOUTPaXKHO
Behe je 3aKJbyunIio 1a je TyKeHa IpyKaBa MoBpeansia 00aBe3y npyKamba NOITEHOT
Y IPaBUYHOT TPETMaHa yliarady Tako IITO MY je OHeMoryhuiia mpucTy T TIOKyMeH-
THMa KOjU cy My OMJIM HEONXOAHHU Aa OM y YIIPaBHOM MOCTYIKY ITOIHEO a0y
OPOTHB OJUTYKE HAJISKHOT MHHUCTAPCTBA O PacKHIy yrosopa.?’

VY HaBeleHUM clydajeBUMa o0aBe3a TPAaHCIAPEHTHOT TMOHAIAkA Ce Mpe-
runhe ca 06aBe3oM AprkaBe Aa ynarady 00e30e1 OHO LITO €€ y aHTJIOCAKCOHCKO]
MIPaBHOj TPAOUIINjH Ha3WBa IIPAaBOM Ha 3aKOHUTH MOCTYyTAK (CHT. due process) a
Yy €BPOIICKOM KOHTHHEHTAJIHOM CHUCTEMY IIpaBa MPaBOM Ha IPaBUYHO Cyheme
(eHr. fair trial).?® TIpaBo Ha 3aKOHHTH ITOCTYIIAK Kao €JIEMEHT CTaHIap/a IOIITe-
HOT ¥ TPaBUYHOT TpeTMaHa 00yXBaTa, Y HajIlIupeM CMHUCITY, 3a0paHy CIIpOoBOhemha
HEMPaBUYHOT CYJICKOT WJIH YIIPABHOT MOCTYIIKA: TIPUCTPACHOCT OpTraHa O[Ty YH-
Bama, MPOMNYIITAakEe Ja Ce caciyllia CTPaHKa O YHjUM IIpaBUMa Ce O[Iy4dyje,
yckpahuBame mrpaBa Ha ©300p MPaBHOT 3aCTYITHUKA, JUCKPUMIHAIIH]Y HIIH IPYTY
BpCTY 370ynorpebe nocrynka.?’ TlocTynak mpea HaJIe)KHHM OPraHOM JP)KaBe
TpHjeMa yiararma KOju je HeTpaHCIapeHTaH 300T Tora IITo yiaraay Hrje OMOTy-
heHo 51a y beMy y4ecTByje WIH Jia Ce YII03HA Ca YUEbEHUIIaMa WU MaTepPHjaioM
HEOIXOIHUM Jia OW y FheMYy 3allITUTHO CBOja IIPaBa Ha aJieKBaTaH HA4YHH MpeJicTa-
BJba MOBPEJTY [IOMEHYTE rapaHIlvje U MOBPEy CTaHaap/a MOIITSHOT U TPAaBUYHOT

25 Metalclad Corporation v. United Mexican States (ICSID Case No. ARB(AF)/97/1), Award,
August 30, 2000, macyc 6p. 88.

26 [bid., nacyc Op. 91. Onnyka y npeamery MeTankiiaz npoTuB MekcuKa je 3HauajHa u 3001
TOTa LITO je MMOKPEHYIIa pacrpaBy o MUTamy Ja I oapenda CeBepHOAMEPHUKOT CIIOpasyMa O CIIo-
0oxnoj TproBunu (North American Free Trade Agreement) xoja ynaraunMa IpskaBa yTOBOPHHIIA
rapaHTyje MOLITEH U IpaBUYaH TPETMaH, ¥ cKAady ca MeljyHapooHum ilpasom, o0yxBarta y cebu
1 00aBe3y TPaHCIIAPEHTHOT MoHalamba. Hanme, Ha OCHOBY Tysk0e Kojy je 1mojHeo MeKCcHKo mpej
KaHaJICKMM CY/IOM (CyJIOM JipkaBe cenuinTa apourpake), cyn bputancke Koaymouje je mnoHumTno
JIe0 apOUTpaXKHE OJUTyKe KOjH C€ THLIA0 CTaHJap/a IOLITEHOT U IPaBUYHOT TPETMaHa, ca 00pasio-
KEHEM J1a je apOuTpakHo Behe cBOjy OLTYKy JOHEIO0 Ha OCHOBY NOBpezie 00aBe3e TPaHCIApEHT-
HOT MTOHAIIamka Koja HHUje U3pHUYUTO npeasulhena y nmormasisy Criopazyma o 3alITHTH yJarama.
OputyKa 0 OHUIITajy MOJKE C€ IOCMAaTpaTh Kao TyMaduewme IIpeMa KoM 00aBe3a TPaHCIIapeHTHOCTH
HE ITI0CTOj! Ka0 eIeMEHT CTaHap/ia MOUITEHOT U MPAaBUYHOT TPETMaHa | Jla Y)KIBa 3alITHTY CaAMO
Kaza je To m3puanto npensuheno. Bua. A. Diehl (Jlun), The Core Standard of International Invest-
ment Protection — Fair and Equitable Treatment, Alphen aan den Rijn 2012, 445.

27 Siemens A.G. v. The Argentine Republic (ICSID Case No. ARB/02/8), Award, February 6,
2007, macycu 6p. 308, 3009.

28 Bua. unan 6 Enporicke KOHBEHIIH]jE O JbYJICKUM MIPABMMa U OCHOBHUM CJI000/1ama.

2 Buz. A. Diehl, 432.
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TpeTMana. 300T Tora He YyAH TO IITO TOjeANHHU TBOCTPAHU CTIOPA3YMH O 3aITH-
TH yJiarama caapxe U3pUUUTE O[peI0e O TOME JIa CY JpiKaBe YTOBOPHUIIE TYIKHE
Jia yiarada 00aBecTe 0 MOKpeTamy OBAKBOI MOCTYIIKA U JIa MY MIPYXKe MPUITUKY
Jla y OBOM IMOCTYIIKY M3HECE YHELCHUIIE U apPTYMEHTE Y [HJbY 3allITUTE CBOJUX
cyOjexkTuBHEX paBa.’? ApOuTpakHa Impakca, Koja je JOIyIIe y OBOM ITOTJIeNY CH-
poMailiHa, mokasyje umnak jaa Hehe cBako OJICTYIMame O] IIPaBHJIa TIOCTYIIKA KOje
YTHYE Ha BbETOBY TPAHCIIAPEHTHOCT MPEJCTABIBATH YjSIHO U TIOBPEY TOMEHYTOT
cranaapaa.’! OnroBopHOCT ApKaBe, IpeMa TOME, HHje arcolyTHa? ¥ 3aBUCH O]
OKOJIHOCTH KOHKPETHOT ciTy4aja.’?

2. Ob6aBe3a TPAHCIAPCHTHOI MOHAINAKBA U JICTUHTUMHA
OYCKHMBamba yjaaraya

[ojam TpaHCIIaPEHTHOCTH je YCKO MOBE3aH ca JISTHTHMHUM OYCKUBambHMa
ynarada.’* TIpuinkoM o/uTy4rBama aa jau he npenyseTu yiarame y oapehenoj
3eMJBH, yllarad iMa y BUJIy oAroBapajyhu npaBHH OKBHP Ha CHA3H y JIATOM TPEHYT-
Ky M Ha OCHOBY Tora (hopMupa cBoja OueKHBamba y MOIJIeAy TPOIIKOBa U IpoduTa-
OMIIHOCTH TTOCIIOBHOT ToAyxBara.> Jla 6u Morao ma (hopMupa OBaKBa OUeKHMBarba,
yJiarauy Mopa OMTH [TO3HAT IMPABHU OKBHD yJlarama jep ce MIOMEHYTa OUeKHUBakbha
yIIPaBO 3aCHMBAjy Ha OBOM IIpaBHOM OKBHPY.>® ¥V omapehenom cmmciay obaBesa
TPaHCIApPEHTHOT MOHAlIaka U 00aBe3a MOCTyNama y CKIaay ca JSTHTHMHUM

30 K. J. Vandevelde, 401. Aytop kao mpumepe HaBOAH MOjeIMHE CIOpa3yMe Koje Cy 3aKIby-
yusie CA/JL.

31 Bun. Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil v. The Republic of Estonia
(ICSID Case No.

ARB/99/2), Award, June 25, 2001, nacyc Op. 364. Takohe, Waste Management Inc. v. United
Mexican States (ICSID Case No. ARB(AF)/00/3), Award, April 30, 2004, macyc 6p. 98.

32 Bun. A. Diehl, 446.

3 Onnyka y npeamery Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil v. The Re-
public of Estonia moka3syje 1a OITOBOPHOCT Ap)KaBe IMpHjeMa He Mopa HY>KHO Ja 3aBUCH HU O
YHILEHUILIE /1A JIM CY MOIITOBAaHA MPABHJIA OCTYIKA HA CHa3H Y JP)KaBH MpHjeMa. Y OBOM Cllyuajy
je apoutpaxuo Behe namuio na Ecronnja Huje noBpenuia ob6aBesy za ynarady oMoryhu 3akoHu-
TH MOCTYIIAK aJld Jia je, HaKo je OAy3UMarme J03BOJIE 3a paj yjaraueBoj OaHId CHPOBEICHO y
ckiany ca nromahum nmpaBom, Lentpanna 6anka EcTonuje npeaysena HU3 Mepa Koje HUCy Ouiie y
CKJIa/y ca ,,onmitenpuxBaheHoM GaHKapCKOM U peryiaTHBHOM mpakcoM. M3mely octaor, mpea-
CTaBHMK Ty)KHOYeBe OaHKe HHje mo3BaH Ha cenuuny Casera Llentpanne 6anke Ectonuje u Huje
My oMoryheHo Jja OAroBopH Ha ONTY>k0e Koje Cy JJoBeJe 10 oy3uMarsa 103Boje. Bua. macyc 6p.
364. Tlo cBemy cynehn, ommyka apOuTpakHOT cya je Onila 3acHOBaHA Ha YHUILCHUIIY J1a je OY-
3UMame J03BOJIC 3a PaJl, Y CBETIY CBHX OKOJIHOCTH, HIIaK 010 onpaBaaHo. Bua. macyc 6p. 363.

34 R. Dolzer (Jomnmuep), C. Schreuer (ILpojep), Principles of International Investment Law,
Second Edition, Oxford 2012, 149.

35 Bup. I1. Bynauh, JleruTuMHa O4eKHBarba Ka0 SJIEMEHT CTaHAap/ia MOMITEHOT U TPaBHY-
HOT TPeTMaHa CTPaHUX yllarama y apOuTpaxHoj mpakcH, 36oprux padosa Ilpasnos ¢axyniveiia
v Hosom Caoy, 6p. 2/2014, 337, 338.

36 Bua. J. W. Salacuse, 237.
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OYeKMBamUMa yllarada npejcTaBibajy JABe CTpaHe ucte Meialbe. Jok KoJ JIeTUHTHM-
HUX OYEKMBama JPKaBa yTUYE HA TIOCJIOBHY ONIYKY yJlarada Tako IITO Ce ToHaIa
CYyIPOTHO OUEKHBAamUMa KOja je KOJ Fhera CTBOPHIIA M3PUIUTUM oOehambnMa UiTu
CBOJUM IIOHAIIIAKEM, OJICYCTBO TPAHCIAPEHTHOCTH IMOJIpa3yMeBa yTHIA] KOjU je
OCTBapEeH THME IIITO yJlarady HHUCY CaOIIITeHe HH(pOpMAITHje HEOTXOMHe 1a O1 OH
JIOHEO IIpopauyHaTy OIyKy. ApOUTpakHa Ipakca rokasyje ja ce Besa uzmel)y asa
TIojMa jaBJba Ha jOITI jelaH HaYiH — Kao IITO je KOJI IIOBPEAe JISTHTHMHUX OYeKUBa-
Ha MOTPEOHO YTBPAUTH JIa CE yJiarad OCJIOHHMO Ha OBa OYCKHMBama U 300T TOra rnpe-
TPIIEO MTETY,’’ HETPAHCIIAPEHTHO MOHAIIAHE APYKABE MOpa OUTH TAKBO /1A je 3aKCTa
YTHUIIAJIO HA OJUTYKY yJlarada y Morjie/ly KOHKPETHOT HHBECTUIIMOHOT POjeKTa.

Y apbutpaxkHoj omIyIn 1oHeTo] y ciopy MT/] mpotus Uwmitea, onroBOpHOCT
TYXCHE ApKaBe Oujia je 3aCHOBaHa, U3Mel)y OCTalior, Ha MPOIMYIITAY J1a Ce Ma-
JIE3WjCKH yJiarad yro3Ha ca IMPOoMucuMa KOju Cy YTHIIAIH Ha MOTYhHOCT peann-
3aIije BeroBor rpaljeBHHCKOr moayxBata.’® Omnyka apourpakHor Beha Huje,
MelhyTuM, Ouia pe3yiaTaT camo OBe YHIbCHHIlE, MMajyhu y BUny ma Ou apkaBa
npHjeMa yjarama HOCUJIa HeCPa3MEPHO TEIIKY 00aBe3y YKOJIMKO Ou Ouiia oro-
BOpPHA 32 TO JIa yJarad Io3Haje MPOITHCe 3eMJbE YV K0jOj yIIake. ApOUTpakHU CyI
Ce HaveJIHO carjacHuo ca TBpAmOoM Ywiliea Ja je yiarad JyaH Jia ce yIo3Ha ca
MPOIMKMCUMa Ha CHA3M y IpyKaBH IpHjeMa yiarama.’* OIroBopHOCT JIpKaBe je
MPOUCTEKJIA U3 TOTA IITO jé CBOJUM IMOHAIIAKkEM CTBOPHO KOJI yiiarada 3a0iyny,
OJTHOCHO OUECKHBAE J1a je herOBO ylarame y CKiaay ca npornucuma. Hanme, yia-
rame TyXXHolla y u3rpajmy ctamOeHor Hacesba y npearpaly Canrujara je oyo-
opmra Komucuja 3a crpana ynarama Uniea, g1a Ou yjarad HaKHaJIHO OTKPHO Ja
rpalleBHHCKHU MPOjeKaT HUje y CKIIaIy ca JIOKAJHUM IPOMKUCHUMA U J]a 3aXTeBa
MPETXOJHY U3MEHY IUIaHa IPOCTOPHE peryianuje. Hakon Buie ox aBe roguHe
O]l TPEHYTKa Kaja Cy MPEACTABHUIIY TYKUOIIA IPBU ITYT CTYMUIN Y KOHTAKT ca
BIIACTHMA Y BE3U Ca pealin3allijoM yjlarama, MUHUCTApP 3aYKEeH 32 TPOCTOPHO
MJIaHUpamke je 00aBeTHO yjarada ja Hehe JaTu CBOjy carjacHOCT 3a MPOMEHY
HaMeHe 3eMJBHUINTA jep jé TO CYIIPOTHO YCBOjEHO] MOJUTUIHN YPOAaHUCTHIKOT
pasBoja.*? [Iponyiirame MpeacTaBHUKA APKaBe Ja YIIO30pe yjarada Ha To J1a je
3a CrpoBoheme HETOBOT IIaHa MOTpeOHa H3MEHA JIOKATHUX TIPOITHCA je YTHITAI0
Ha OJIIYKY JIa yJlarame Oy/ie U3BpIIeHO. Y omyu apoutpaxHor eha ce Harmna-
maBa Ja je Ty’KHOCT TyKeHe IprkaBe Omia ma o0e30emn JoCcIeaHO TTOHAIIAke
3BaHUYHHKA KOJH Cy je MPEACTaB/balld Y KOHTAKTY ca yinaradem.*! Y cymrunmu,

37 Bun., wa npumep, International Thunderbird Gaming Corporation v. The United Mexican
States (UNCITRAL), Arbitral Award, January 26, 2006 , macyc 6p. 147.

3 MTD Equity Sdn Bhd & MTD Chile SA v Republic of Chile (ICSID Case No ARB/01/7),
Award, 25 May 2004, nacyc 6p. 165.

3 Ibid., macyc Op. 164.

40 Ibid., nacyc 6p. 165.

41 Ibid.
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HejacHohe y Be3m ca yclIoBHMa 3a peau3allijy yiuarama cy Onjie MociIeInuIia OBe
HE0CIeIHOCTH.

Onnyka y cinydajy Mukyna mpotuB PymyHuje je crienmuduyna 300T TOTa
LITO ce€ OATOBOPHOCT Ap)KaBe prjeMa 3aCHUBaJa Ha MPOIYIITay Jia ce yiara-
YUMa CaoMIITH PEIICHOCT Jia Ce U3MEHE MPOIKCH KOjU CY MPEICTaBIhaTIH TEMEIb
IbUXOBHX OUEKHMBamba y Be3H ca ynarameM. CIop je HacTao MOBOJOM yllararma
TYXXIJIaNa y jeqHy ox ciaduje pa3BujeHnx oomactu Pymynunje. Tokom 1998. ro-
nuHe PymyHMja je ycBojuiia mpornuc Ha OCHOBY Kojer je cyOjeKTUMa KOju yJaxy
y oBe 00nacTu oMoryhieH YiTaB HU3 MOPECKUX M NAPUHCKUX OJAKIIMIA, Ka0 U
¢unancujcka momoh apxase.’ [Ipema TBpABaMa TyKHIana, OHH Cy TOHETH O/~
YKy O yJIaramy 3acHUBajyhu cBOja ouekmBama Ha OBOM IIPONIHUCY Kao ,,jaCHOM U
HEeJIBOCMUCIICHOM* yBepaBamy Ja he pexxuM ojaxmmuna o0yXBaTaTH MEPHOJ OX
necet roguna (1999-2009).44 IIpema cxBaramy apOuTpakHOT Beha, 3HauajaH €0
yllarama Koje ¢y U3BPIINIIH yJlaradu je 3aucTa pajau30BaH yIIpaBo Kao pe3ynrat
IUXOBOT OCJIaharha Ha MOMeHyTH pexum.* CrucreM moxactumaja je mehytum
ykuHYT Beh y ¢pebpyapy 2005. rogune, a ykuaame je Ouino nocienuua odaBese
npey3eTe o1l CTpaHe ApXKaBe y MPEroBoprMa O MpUCTynamy EBporickoj yHuju.*6
VY o0paznoxeny apOuTpakHe OAJyKEe Ce HABOIM JIa je YKUJamhe MPEICTaBIballo
MOBPENy cTaHAapia MOMTEHOT M MMPaBUYHOT TPEeTMaHa, u3Mel)y ocraor, jep je
OUII0 ,,HEJIOBOJBHO TPAHCHAPEHTHO. Y’ ApOUTPaXKHH CY je 3aKJby4HrO Ja je, O
TpeHyTKa kaja je TokoMm 2003. rogmHe TIocTano jacHo Aa he maprxkaBa MopaTH 1a
HaIYCTH PEXUM TOACTUIaja, HAacTala Ay>KHOCT PyMmyHHje na Tyxuoue o Tome
obasectu.®® [IponymiTame 1a ce TO YUYUHHU JOBEIIO je 10 MOBPEIe ABOCTPAHOT
cropasyma o 3alITUTH yiaramwa usmel)y Pymynuje u lllsencke (2003).4

[lomenyTu ciyuaj mokasyje jacHy Be3y u3Mely JerHTUMHUX OYCKHBamba
yjlarada u 00aBe3e TPaHCIAPEHTHOT MOHAIIAka AP)KaBe — OUEKUBaba Cy 3aCHO-
BaHa Ha MPaBHOM OKBHPY yJarama, ajld Ha BbUXOBO [IOCTOjalbe MOXKE J]a yTHYe

42 Cninuno oBome: Saluka Investments BV v The Czech Republic (UNCITR AL) Partial Award,
17 March 2006, macycu 6p. 420-425. ApGurpaxto Behe je 3axsbyuniio aa je Uelka moBpeauia cTaH-
JIap/1 TIOLITEHOT ¥ TPAaBUYHOT TPETMaHa 300T TOra IITO XOJIaH/ICKOM yJlarady Huje OUIIo jacHO Ipesio-
YEHO KOje yCJIOBE MOpa MCITYHHUTH Jia OM mberosa 0aHka J100mia ¢puHaHcHjcKy momoh npxase. [Ipu
Tome cy nosunrje Brnage u Haponte 6anke y oBoM moryieny ouiie pasiuaute. Bua. macyc 6p. 424.

8 Bun. loan Micula, Viorel Micula, SC European Food SA, SC Starmill SRL and SC Mul-
tipack SRL v Romania (ICSID Case No ARB/05/20), Award, 11 December 2013, macycu 0p. 145-148.

4 Ibid., macyc 6p. 252. CucTeM MOJCTUIIAjA YIIaramba je Ha OCHOBY PyMYHCKHX IIPOITHCA MO
pa3yMeBao J1a ynaradn npudase oxroapajyhe ceprugukare ox HaauexHor oprana. Ceprupuxaru
Koje Cy mpruOaBIIIH TYKHOLH Cy Baxwun a0 1. ampuna 2009. ronune. Bua. macyce 6p. 173-176.

4 Ibid., macyc Op. 721.

46 Ibid., nacyc Op. 244.

47 Ibid., macyc Op. 864.

48 Ibid., nacyc Op. 866.

4 Ibid., nacyc 6p. 870.
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MPONYIITAkE Jia ce ylarad yHarpea 00aBecT 0 IpoMeHaMa TOT OKBUPA Ha Hhe-
TOBY ILITETY O] TPEHYTKA Kajla Te MPOMEHE MOCTaHy U3BECHE W HEMHHOBHE. Y J10-
CTYITHO] apOUTPaXKHOj MpaKkcH, MehyTuM, ocToju Oap jesHa oIyKa Koja mpe-
CTaBJba OCHOB 3a TBPAIGY Z1a OBakBa 00aBe3a HE HACTAje aKo je JIeTUcIaTHBHA
MPOMEHA MPEACTaBIbANIa CAMO HEU3BECHY MOIYNHOCT M aKO HAJUJICKHE BIACTH
HHCY OHIIC yIO3HATE ca CaJpKMHOM Te mpoMmeHe.>”

KonauHo, y Be apOuTpaskHe OJITyKe Ce TOBOPH O OJTOBOPHOCTH JIPIKABE
mpujeMa 300r Tora IITO je JoHeJa OIIYKY Koja je yTHIlalla Ha MOr'yhHOCT peasu-
3alMje yJarama, alid je MpoIyCTHIIA Jla Ty OJUIYKY caomnimTH yiaarady. Obasesa
TPaHCITAPSHTHOT TIOHAIIAKkA IPJKaBe je Oniia y CpeauIITy criopa y crydajy Tekmen
npotuB Mekcuka. Apoutpakno Behe je omryuuno na je Mekcuko rmoBpenuo oda-
Be3y IpyXKamba MOIITEHOT ¥ MPaBHYHOT TPeTMaHa [IITaHCKOM yJiarady 300r Tora
IITO j€ Ha UIC)KHH OpTraH 0010 Ja IPYIITBY y CBOJHHH yilarada 0OHOBH JO3BOTY
3a yIpaBJbakbEM OMACHUM OTIAJIOM, Y CUTYAIlMjU Kaja MPOMYCTH y YIPaBIbaby
KOjH Cy HaBEJCHM Kao Pa3Jjior 3a TaKBY OMJIYKY HHCY MPEICTaBJballid CTBApHY
NPETHY 3a 3[PaBJbE JbYIU HITH )KUBOTHY cpeuHy.”! OnCycTBO TPAaHCIapEHTHOCTH
j€ 'y OBOM cilyuajy UMaJjio 1BOCTpyKy yiory. [IpBo, apourpaxHo Behe je 3akibydu-
JI0 JIa BIIACTH HUCY Ha BpeMe 00aBeCTHIIC yiaraiya o IporycTuMa y lerOBOM paay
300T KOJUX Cy HAMEpAaBalie /]a My YCKpare JI03BOITY 32 pajl, HATH Cy MY IPYKHUIIe
HPUIIKKY JIa ce 0 ToMe u3jacHu.>? Takohe, outyKa je Oriia ornpaBaaHa YnmbEHHIIOM
Jla Cy MEKCHUKe BJIaCTH, ycJe/I MPUTHCKA JIOKATHE 3ajeTHHLIE, 3a11paBo Beh nonene
OITYKY 11a mo3Boja Hehe Outw mpomyskeHa 6e3 003upa Ha TO IITO Cy MPETXOTHO
ca ylarayeM MOCTHIJIC CIOPa3yM O U3MEIITalY CKIIAAHINTA HA IPYTY JIOKAIIH]Y.
[MponymTame a ce 0Ba OTyKa jJaCHO CAOMIITH yiiarady je uMalsa 3a MmocleIuly
HOBpE/Ty CTaHIap/a MOMITEHOT U MPaBUYHOT TpeTMaHa.>? [Ipema cxBaramwy apou-
TpaxHor Beha, ynarad je morao na ce y 100poj Bepu noysaa y To aa he mohu nga
HacTaBH 00aBJbALE JICIATHOCTH 32 BpPEMe Koje je pa3yMHO MOTPEOHO KaKko Ou u3-
MECTHO JIETATHOCT Ha IIOTOIHH]Y JIOKaImjy.>*

Cauuno Tome, y cinyuajy Hopaitykep npotus I[Tosbeke criop je HacTao 300r
TOTa IITO Cy HEMAaYKOM yJjlarady Mporajy MJIaHOBH Yy BE3U ca KY[OBUHOM BHILE

S0 Bun. Parkerings-Compagniet AS v. Republic of Lithuania (ICSID Case No. ARB/05/8),
Award, September 11, 2007, macyc 6p. 342: ,, Tpehe, unmenuna aa je ['pag Bunayc 3Hao 3a Hamepy
3aKOHO/IABIIA J]a H3MEHH ofipel)eHe 3aKoHe, He 3Ha4H Jla MY je Ouiia o3Harta caJp)KHHa THX H3MeHa.
3ancra, unmeHnYHA rpala He nmokasyje na je 'pax Brutnyc 6no y noceny Omino KakBUX KOHKpET-
HUX HHpOpMaIHja Koje O ykasuBaie 1a he u3mMeHe 3akoHa yTHIIATH Ha YTOBOP. Y UCTOM Iacycy
ce HaJIa3M KOHCTATaIyja Ja Ty>KeHa Jip>kaBa ,,HUje HaMEepHO MPOIYCTHIIA Ja 00aBECTH TYKUOIA
o Moryhum m3meHnama 3akoHa.”

5! Técnicas Medioambientales Tecmed SA v The United Mexican States (ICSID Case No.
ARB(AF)/00/2), Award, 29 May 2003, nacyc 6p. 162.

2 Ibid.

33 Ibid., macyc 6p. 164.

34 Ibid., macyc 6p. 160.
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NIp’KaBHUX IIehepaHa, Hako je Ty>KIIaIl IIPeTXOTHO IMOOeIH0 Ha TeHIEPY 3a H300p
Kymia.>> M3 KoMyHHKaIije ca HaUIe)KHUM OpraHuMa Ty KHJIall je 3aKJbyYno J1a
jé TOCTyTMaK 3aKJbyuMBamka KyNonpoAajHIX yroBOpa y TOKY U Jia ce ofiBHja 0e3
mpobiemMa.’® MeljyTuM, y jeTHOM TPEHYTKY CY IOJHCKE BIIACTH IIPECTAJIE 1A OITO-
Bapajy Ha MUCMa yjiarada y Be3u ca IJIAaHOBUMaA 3a peanu3aiyjy KynosuHe. hy-
Tame HAJIOKHUX BIIACTH j€ TPajajio TOTOBO TPU Mecera.”’ ApOUTpaxHU CyI je
3akJpy4no 1a je [lospcka 3ampaBo Orita He3aJ0BOJbHA IICHOM KOja j€ TIOCTHTHYTa
HA JaBHOM TEH/ICPY U J1a j€ HAJIC)KHO MUHUCTAPCTBO OUJIO MO IIPUTHCKOM YCIIe
npoTecTa y3rajuBava mehepHe pere Koju cy ce NpoTUBHIK mpoaaju.>® TIpema
cxBaramy apoutpaxkHor Beha, mospcko MUHHCTApCTBO (PUHAHCH]A j& OMYCTAJO
on nponaje mehepana Hopairykepy, anu TOKOM MEpUojia O MIECT MECeId HUje
OBO CAOMIITHJIIO TY>KHOILY jep ce MapaJieHO OJIBHjao MPOIIeC OCHUBaba HOBOT ITPH-
BpPEIHOT IPYIINTBA y CBOJU ApKaBe Y UHjH CacTaB Cy Ha Kpajy yIIJIe TTIOMEHYTE
miehepane.’® ApOUTpaXKHH Cy/I je Y CBOjOj OIYIIM HArOBECTHO MOTyhHOCT 1a je
[Nosecka TOKOM OBOT MepHOJa CBECHO JipKalia y 3a01yau ynarada ja he mpopaja
OuTH peaTn30BaHa, UyBajyhul Mposajy Kao pe3epBHY ONITH]y Y CIyTajy MPOIacTH
MOJUTHYKH MPUXBATILHUBH]ET pellietha (CTBapama HOBOT APXKABHOT MTPUBPETHOT
JPYIITBA), YUME j€ MOBPEINIIA CTaH AP/ MOMITEHOT U IPaBUYIHOT TpeTMaHa.%
Ha ocHOBY ocTynmHUX OJITyKa U3 apOMTpaXKHE MPAKCe ce MOXKE 3aKJbY YUTH
Jia Be3a u3Mel)y TpaHCapeHTHOCTH U JISTMTUMHUX OYCKHBamba yiarada Kao eJe-
MEHaTa CTaHJapa MOIITSHOT M MPABUYHOT TPETMaHa MOCTOJH y jOII jeHOM
CMHCITY — oBpe/ia 00aBe3e TPAHCIAPSHTHOT TIOHAIIIAkha MOXKE OUTH OCHOB OJITO-
BOPHOCTH JIpyKaBe CaMO aKo je HeJoCcTaTak nHpopMalija yTUIla0 Ha MPOIec
OJlTyYMBamba yyiaraua 13 Kojer je 3a mbera nporcTekia mreta. To je ciiyuaj yak u
y CUTYaIUjH KaJia apOuTpa)KHU CyJl 3aKJby4H, Kao y peameTy Hopaykep mpo-
tuB [osbcke, /12 je Ty)KeHa ApikaBa MOBpeniIa 00aBe3y TPAHCIAPEHTHOT MOHAIIIA-
Hha aJli HE M JISTUTHMHA OYeKHBamba yiarada.®' Kao 1mro je mpeayciios 3a moBpeay
JETUTHMHUX OYEKHBaha YHEHHIIA []a CE yyiarad, Ha COTICTBEHY IIITETY, OCIIOHHO
Ha oOehama 100ujeHa oJ] IPeJICTABHUKA JIP)KaBe MM Ha FEH MPAaBHU OKBUP,®?
TaKo je Koj obaBe3e TpaHCHapeHTHOT MMOHAIIakha HEOIXOHO A4 je yiarad mpe-
TpIICO MITETY Oclamajyhu ce Ha 3a0iIyay Koja je KOI bera CTBOPEHA HETOCTATKOM
uHpopmanuja. Ha mpumep, y MT/] nporus Ynitea mrera 3a Ty»KHOIa C€ CaCTO-

3 Nordzucker AG v The Republic of Poland (UNCITRAL), Second Partial Award, 28 January
2009.

36 Ibid., macycu 6Op. 22, 23.

57 Ibid., macyc op. 36.

8 Ibid., nacyc Op. 64.

% Ibid., macyc 6p. 74.

0 Jbid., nacyc 6p. 74-77.

o1 Ibid., macycu 6p. 86-90.

92 Bup. I1. Bynauh, 338.
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jala y TOMe IIITO je U3BPIITHO YiIarame Y MpojeKar 3a KOji ¢e KaCHH]e UCTIOCTABHIIO
J1a He MOXKe J1a OyJie peain30BaH y CKJIaJy ca IIPaBOM JIpKaBe IprjeMa yJarama.
VYV npenmeruma Texkmen npotus Mekcuka, Hopauykep nporus ITosecke u Muky-
na npotus PymyHHje Ha OfIyKy OZ IpecylHE Ba)KHOCTH 32 yJlarame je yTHIA0
HemocTaTak nH(popMainja 3a Koju je Ouia onTykeHa JpkaBa npujeMa. Tako je 'y
cinyuajy Tekmen nmpotuB MekcruKa IpoNyIITamke BIACTH J]a CAOIIITe yaarady
KaKo [103BOJIA 32 YIIPaBJbAkbEM CKIIAIUILTE OTHana Hehe OUTH PoayKEeHa, HaKo
j€ MPETXOAHO NOCTUTHYTA CarllaCHOCT O U3MELITAbY JIOKALMje CKIIaIUIITa, OHe-
Moryhuia je Ty>Kuomna Jia ,,Hey Tpajiiilie HiId yMambH HeraTHBHE €KOHOMCKE MOCIIe-
JIMIIE 3aTBaparma TaKo IITO OM HACTABUO CBOj€ EKOHOMCKE M ITOCIIOBHE aKTUBHOCTH
Ha IpyroM mecty. % Apbutpaxuu cya je y cniopy Hopairykep nporus ITosbcke
3aKJBYy4HO JIa je MPONyIITake APXKaBe J1a CAOIITH yjlarady Aa je ojlycraia of
npomaje mehepana TOBEIIO 0 Tora Ja je TYKIIAIl U3ry0no HajMame Tojia TOJuHE
3a ,,aJITCPHATUBHE HHBECTUILIMOHE MIJIAHOBE™ U MPOY3POKOBAJIO HEMOTPeOHE TPo-
mkoBe.** Konauto, y ciyuajy Mukysa npoTuB PyMyHMje 0ArOBOPHOCT JApiKaBe
je bua 3acHOBaHA Ha YMFH-CHUIIN Ja je PymyHmja 3aapskana 3a cebe mHpOpMa-
uujy na he cuctem nojctuiiaja ONTH YKUHYT HEKOJIMKO TOIMHA PaHU]je Y OTHOCY
Ha POK KOjH Cy HMaJIH y BUJIY yJIaradu MPHIHKOM JOHOIICHA OTYKe O yiaramy.%

4. 3AKJbYHAK

Onpende o o0aBe3u TPaHCIAPESHTHOT MOHAIAKka JIPKABA YTOBOPHHUIIA Y
OJTHOCHMA Ca CTPaHUM yjlaraunMa U3 Jpyre JAp)KaBe YTOBOPHHUIIE CBE cy uelnhe
JICO IBOCTPAHUX CIOpa3yma O 3alITHTH ylarama. Y MOjeJUHUM CIy4YajeBuMa
o0aBe3a 0 K0joj je ped je AeTajbHO pa3pal)eHa Tako Jia MOHeKa 1 Mojipa3yMeBa Yak
1 ydenrhe yirarada y mporiecy TOHOIIEHa Mepe Koja Ou MOTJIa YTHIIATH Ha FeTOBO
ynarame. MelhyTum, apOUTpaskHU CyJJOBH HHUCY JIO JaHAC OTYYHUBAJIH O TIOBPETU
onpenada o TpaHCIIAPEHTHOM IMOHAIIAKY Ka0 O CAMOCTATHOM OCHOBY OATOBOPHO-
ctu npxase. Ca qpyre cTpane, apOUTpakHa IIpakca TpeTUpa 006aBe3y TpaHCIa-
PCHTHOT TIOHAIIAkha Ka0 SJIEMEHT CTaH/Iap/ia MOIITEHOT U PAaBUYHOT TPeTMaHa
ylarama. ¥ 0BOM KOHTEKCTY Ce [0jaM TpaHCIapeHTHOCTH OOMYHO jaBJba Y BE3U
ca IpyTruM eleMEeHTHMA CTaHaapaa — 00aBe30M Jia ce yiaraay o0e36enu 3aKoHH-
TH MOCTYTAK MPUIUKOM O/UTYYHBaKka O HETOBUM MpaBUMa M 00aBE30M Jia ce
MOIITY]y JETUTUMHA OUYCKUBama yliaraya. ApOUTpa)kHa rpakca MoKasyje joIr
JeIHy KapaKTEepPHCTHUKY CIIydajeBa y KOjuMa ce IIOMHUILE IT0jaM TPaHCTIapEHTHOCTH.

03 Técnicas Medioambientales Tecmed SA v The United Mexican States, nacyc 6p. 164.

% Nordzucker AG v The Republic of Poland, nacyc 6p. 95.

% Joan Micula, Viorel Micula, SC European Food SA, SC Starmill SRL and SC Multipack
SRL v Romania, macycu 6p. 252, 721.
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O/cyCTBO TPaHCHIAPEHTHOT TIOHAIIAKA AP)KABE MPHjeMa yJIarama He MPeACTaBba
OCHOB OJICOBOPHOCTH CaMo TI0 ceOHU. 3a HACTyMamhe OATOBOPHOCTH j& HEOMXOTHO
Jla je HeocTaTak HH(OpMaIlija 3aucTa yTHIa0 Ha OJUTYKY KOjy je JOHEO yJarad
y BE3H Ca yJlarambeM MM Ha FeroBY MOTYNHOCT J1a 3aIlITUTH CBOja IpaBa y yIpas-
HOM HJIH CYJICKOM IOCTYTIKY.
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Obligation of the Host State to Act Transparently towards
the Foreign Investor

Abstract: Provisions on obligation of a host state to act transparently towards
foreign investors increasingly often find their way into bilateral investment trea-
ties. Their goal is to provide the investor with all information concerning the
investment’s legal framework and which he needs in order to make an informed
decision with regard to his investment. Certain provisions on transparency are
so broad in their scope that they demand from the host state to provide an investor
with a possibility to participate in the process of adoption of a state measure that
could affect his interest. On the other hand, in arbitral practice the obligation to
act transparently is traditionally seen as one of the elements of the fair and equ-
itable treatment standard, although the practice has not so far provided a clear
answer as to what is the exact role of this element and what is its relationship
with other elements of the standard. The paper contains an analysis of transpa-
rency provisions from bilateral investment treaties concluded by the Republic of
Serbia. The second part of the paper is dedicated to analysis of arbitral awards
in which tribunals considered the transparency obligation as a part of the fair
and equitable treatment standard.
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