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JEAHOCTPAHA KOMIIEH3ALIMJA
3ACTAPEJIOI" TIOTPAXKVBABA”

Caxceitiak: Komiienzayuja (iipebujarve) iipedciiasba Hadun iUpeciuanra
obasese obpauynasarbem mMehycoOHUX HOMUPAXCUBAILA U 0Y208arbd Usmely ciupa-
Ha yuecnuya komienzayuje. Koja iompasicusarsa, 00HOCHO 0yZo8arba MoZy 0a
0y0y tipeomei KomileH3ayuje jeciie iuiliaroe Koje je ypeheno 3aKkoHCKUM Upoiu-
cuma. Y eelhunu ipasuux cuciiema, ycio8u KomileH3ayuje Moy ce ceecili Ha
V3AJaMHOCII, OOCUENO0CI, UCIHOBCIUHOCTU U MOZYRHOCIL UPUHYOHOZ OCIUBAPUBAFLA.
YV iioneoy tioiiorves, ilocebHo je uniliepecanitino Uuinarse 3aciuapenux wompaicu-
sara. Haw 3axonooasay ce oilpedenuo 3a enradajyhe cxsamiarse yuguiuciiuxke
caspemeroZ 006a, 0a ce HaueaHo 3actiapend HOUpPaiCU8arba He MO2y Upebujaiiu.
Hiax, y oopehenum cayuajesuma wiaxea mo2yhnociu Huje uckmyuena. Ty ce, y
iipom pedy, MUciu Ha dpedujarba HOMpax}cuearba Koja HUCy ouia 3aciapena
Kaoa cy ce cidexau yciosu 3a upeboj. Y opyzom cayuajy, sakonooasay ipeosula
0a je upebujare mocyhe u kada je UoUpaicusarbe 3aciuapeo upe He2o Wito ce
MO0 y2acuiiu KOMIeH3ayujom, ako je uzjasa o KomieHzayuju oatia ipe uciiu-
yarea tipucosopa saciiapenociuu. Y pady he ouitu pevu yipaso o 080m HOMOEM,
0yoyhu oa jesuuxo iymayerbe 00HOCHe 00pedde oleapa OpojHa Huinarq.

Kwyune peuu: iipebujarve, 3aciuapenociu, upuzo8op, Haueaio casecHoCiu U
ilowitierba, Hayeno 3n0yiotupede ipasa.

" Panx je nocsehen mpojexty ,, [IPABHA TPAJIMIIUJA 1 HOBU I[TPABHU U3A30BU,
koju punancupa I[IpaBuu dakynrer Yuusepsurera y Hoom Cany.
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1. O KOMIIEH3AIIMIU (IIPEBUJABY)

Kommnensanuja mimu npedujame mpencTaBiba HaunH MpecTanka odasese oopa-
YyHaBameM OTPAXKHBakba U MPOTUBIIOTPAKUBAKA.! Y 3aBHCHOCTH OJ1 TOTa Jia JIH
cy obaBe3e UCTOr 00MMa, KOMIIEH3al[1ja jecTe U HAYHMH IPeCTaHKa O0IUTralluOHUX
OJIHOCA, OJTHOCHO CypOraT HCIYHhEHha®, Ka0 PEIOBHOT HaYMHA ramiemha o0ura-
uuja. Haume, koMIieH3a1uja nournBa Ha ujieju epruKacHor npasHor npomera. OHa,
3arpaBo, MpecTaBiba Kpahu My T HCITy Bhembha, jep ce lhoMe T00Hja UCTH pe3yaTaT
Koju OM ce ocTBapHo Ja je cBaka obaBe3a Ouia MpUHYIHO W3BpILICHA. [pyrum
pednma, pedrjameM ce 3ampaBo u30eraBa cuTyalyja y Kojoj moBepuial Tpeda
Jla IPUMU Ha UME MOTpaXKUBama ofipeheHy cTBap, na Ja je HOTOM Ha UME UCITY-
BEHa Ayra BpaT UcToM Jniy. Kana cy moTpaknBama pa3InauTor oouma, KoM-
MICH3AIIMjOM CE TaCH Mabe, a y MPEOCTANIOM JIeNy Iy>KHHUK H MIOBEPHIIALL CY U J]aJbe
y OOJIUTaIIOHOM OJTHOCY.

Jla 61 koMIIeH3a111ja TPOM3Belia HABEJICHO IIPABHO JICjCTBO, IOTPEOHO je Jia
Oyny ucnymenu oapehern ycnosu. OHU Cy y 3aKOHY TOCTaBJbEHU MO3UTHUBHO
(Mopajy Ja mocToje) 1 HeraTuBHO (He Tpeba aa nocroje).’

Y mornery TO3UTUBHUX YCIIOBA, 00aBe3a ce MOYKe YTaCUTH MTPeOHjambeM yKO-
UKo u3Mely yuecHHKa KOMIIEH3allMje OCToje y3ajaMHa, HCTOPOJHA U JIocTieNia
noTpaxkuBama.*

Y3ajaMHOCT IOTpakMBakba MoPa3yMeBa Jia ce 00e CTpaHe Y KOMIICH3aIUjU
HaJla3e y MO3UIIHjH U IOBEPHOLa U IY)KHHKA, Y pa3InduTHM onHocuMa. C jenne
CTpaHe, JJakJie, JY>)KHUK 00aBe3e Koja ce KOMIIEH3Yje (KOMIICH3aHT) jeCTe MoBe-
puutair o6aBe3e KojoM ce KOMITeH3alja Bpmu. Ha npyroj cTpanu je moBepuiall

! Buy. Jakos Paputuuh, O6auzayuono upaso, beorpan 2004, 352, Onusep Autuh, O6au-
2ayuoHo tipaso, beorpazn 2009, 186.

2 Dieter Medicus, Stephen Lorenz, Schuldrecht I, Miinchen 2012, 142,143.

3 C 003upoM Ha TO JIa je yroBOpHa KOMIICH3aI[{ja y JIOMEHY cJI000/1e BOJbE, HA Yy CE HE
HPUMEHY]y 3aKOHCKA ITPaBHJIa, [1a THME HU OTPaHnYeHba. YKOJIMKO Ce CTPaHE carjiace, yroBOpoM
ce MOTY NMPEOUTH U MOTPAXKUBAKA KOja HUCY KOMIIEH3a0MITHA.

4. 336 3akona o obauranuoHuM ogHocuMa — 300, Cayscoenu auciu COPJ, 6p. 29/78,
39/85, 45/89, 57/89 w Cayocoenu nuciu CPJ, 6p. 31/93). ,,...JlocaenHo Tome, mpaBHOM BasbaHoOLINy
¥ TIOCTOjarbeM MOTPaKUBamba Koja cy Ouita mpeaMet npeboja cropa3yMoM, YCIOBJbEHA je U IpaBHa
BaJbAHOCT JIY)KHUYKOT OJIHOCA KOJH j& THM CIIOPa3yMOM YCIIOCTaBJbCH U3Mely TYIKHOILA U TYIKe-
Hor. Crora je moCTOjarmbeM CBHX MOTPakKMBama Koja Cy NMpeaMeT CropasyMa yciIoBJbeHa IpaBHa
BaJbAHOCT JyTa Koja je IIpeIMeT OBOT CIopa. Y MPOTHBHOM, a 32 CJIy4aj Ja HEKO Of ITIOTPaKNBabha
CTaBJCHUX y Npeboj HUje NMOCTOojaIo Y BpeMe 3aKjbyuerha CliopasyMa, H30cTajia Ou carinacHOCT
BOJbA FbETOBHX ITOTITUCHUKA O IpeMeTy obasese... (Pememe Bpxosror cyna Cpowuje, I133. 7/2003,
o 09.04.2003., bunren cyncke mpakce Bpxosror cyna Cpbuje, 6p. 2/2003, 109). YV Tom cmuciy,
»»-.[IPABHJIHO IIPBOCTEIICHU CYJI 3aKJby4yje Jla TY)KCHH HeMa HCTOPOAHO MehycoGHO 1 nocrienno
HOTpaXKUBAbE IIPeMa TYKHOLY Koje OM ce Kp03 KOMIIEH3AI[HOHH [IPUTOBOP MOIJIO CTAaBUTH Y
npe0oj 1 Koje 61 MOTJIO TOBECTH 0 IPEeCTaHKa MOTPaKMBamkha Ty KHOIIA TralllelheM y BUCHHHU 03Ha-
4eHe BpexHocTu ocHuBaukor yiora.” ([Ipecyna [puspeauor anenauuonor cyaa, [1x.5964/2013 (2),
oz 10.10.2013.).
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(komIIeH3aT) ob0aBe3e Koja yira3u y mpedoj, a KOju je HCTOBPEMEHO Ty KHUK KOM-
HEeH3aHTy 3a 00aBe3y KojoM ce npebuja.’

HcropogHocT UM HCTOBPCHOCT MOTPaXKMBamka Koja ce mpedujajy moapasy-
MeBa Ja o0aBe3e Koje ce mpedujajy Mopajy IlIacCUTH Ha HOBAl] WM 3aMEHJbHBE
cTBapu HcTe BpcTe U kakBohe. Kommen3anujom cy Hajuenrthe o0yxBahena HoBUa-
Ha MOTPa)KUBama, 300r yera yTBphuBame HCTOBPCHOCTH HE MPEeACTaBIba Mpodiem,
YyaK ¥ ako HHUCY M3pakeHa y ucToj BanyTu.® Kama cy mpenmer ob6aBesa koje ce
npebujajy 3aMeHJbHBE CTBAPH, YCIOBHU Jla CTBapH Oyly UCTOT pojaa U KakBohe
MOCTaBJbEHH Cy KYMYJIATUBHO.

C 003upoM Ha TO J1a ce 3aXTeB MOKE IPUHYIHO OCTBAPUTH TEK HAKOH J10-
CIIEJIOCTH, pa3yMJBHBO j€ J1a ce HU M3jaBa O IMpedujamy, KOjoM ce o0aBe3a racH,
HE MOXE [1aTH [pe TOT TPEeHyTKa.!

HcToBpcHa ¥ focriena y3ajaMHaa moTpaxKuBarmba He MOTY ce TPEOUTH YKOIH-
KO, MaKap jeIHo, IOTHYE U3 HAMEPHOT IPOY3POKOBama ITEeTe, TPOY3pOKOBaba
mTeTe omTehemeM 3paBiba WK cMphy, U3 3aKOHCKE 00aBe3e N3npKaBama, Ui
je ped o moTpakMBamuMa Koja ce He MOT'Yy 3aIlJICHUTH, OAHOCHO MOTPaKHBabU-
Ma CTBapH WJIM BPETHOCTH CTBAPH KOje CY JAYKHUKY OuWJIe 1aTe Ha YyBambe, UK
Ha MOCYly WJIH KOje je AYKHHUK y3e0 OecrpaBHO, UM UX OeCmpaBHO 3aapikao.t
OcuMm Tora, Ty KHUK HE MOXKE BPITUTH IIPEOHjamke ako je (heTOBO MOTPaKUBATHE

5 J. Pagumuh, op.cit, 356

¢ TIpem/1a MOKEMO TOBOPUTH U 0 KakBohu HOBLA. Y ToM cmuciy, M. Beapu, T1. Knapuh uc-
THYY J1a Ce He MOT'Y IPeOUTH HOBYAHA MOTPAKUBAA Y CUTYALIMjU Kaja jeTHO MOTPaXKMBAthe TIIacH
Ha KOHBEepTaOHJIHY BaJIyTy, a APYro Ha BaJIyTy Koja To Huje. Bua. Maptun Benpun, [Terap Knapuh,
I'pahancko ipaso, 3arped 2014, 486. Jlakiie, yciioB Koju Ou ce THIIA0 TPeOUjarkha HOBYAHUX MOTPAKH-
Barba UCIPILJBY]je CC Y KOHBEPTAOMIIHOCTH BayTa Koje yiase y mpeoj, a He y ’bUX0BOj HCTOBETHOCTH.

7 ,,...HeocHOBaHU Cy kaJOCHH HABO/IM [1a IPBOCTEIICHH CY/l HUje HMao y BUAY Ja je Mehy
CTpaHKaMma JIoroBopeHo riahiame koMIieH3amujom. KoMmneHsanuja 3anpaso 1 He IpecTaBiba Ha-
4yiH riahama, Beh HaunH HCIyBbeba 00aBes3e U TO TaKo MTo ce Mel)ycoOHa MoTpakMBamwba, OJHO-
cHO MelycoOHe obOaBe3e cTpaHaka race mpedojem, cBe moj yciaouma u3 4wi. 366 300... Y koH-
KPETHOM CIIy4ajy TYKeHH HHUje 10Ka3ao Jla U caM UMa TOTPaKUBAE TPeMa TYKHOILY Koje je ...
JIOCTIENO, OAHOCHO 3a KOj€ je MPOTEKao POK 3a HCIYHEHhe, Ma CIeIU Ja je TPaBHIaH 3aKJbydak
MIPBOCTEIICHOT Cy/a J1a TYKCHH HHje J0Ka3ao /1a je 00aBe3y MUCIIaTe HOBYAHOT MOTPakKHBamba
Ty’KHOLIa UCITYHHO Ha OWJIO KOju HauMH, rna u komnensanujom...” (IIpecyna Buier Tprosunckor
cyna y beorpany, ITxx. 6465/07 o 07.02.2008.). ,,...HaBoau Ty»eHOr 1a je MOCTUTHYT JOTOBOP O
miahamy 006aBe3a mpema TYKHOIy KOMIICH3aI[HjoM, 0¢3 yTHIIaja Cy Ha PElICHEe OBE MIPaBHE CTBa-
pH, jep je mpeTrnocTaBKa 3a JejCTBO criopa3dyMa o miaharmwy KoMIeH3aujom, 1a y Bpeme gocrneha
rutahama MoCTOjU M MPOTHBIIOTPAKHMBALE TYXKEHOT IIpeMa Ty XKHOLLy, Te aa he Ha Taj HAYMH OUTH
U3BPILICHO NPeOHjambe J0CHEINX HOBYAHNX OTPAKUBAKA U IIPECTAHAK 00IHMrannja yroBOpHUX
cTpaHa, a TakBUX Joka3a Hema.” (IIpecyna Bumer Tprosunckor cyna y beorpany, [Tx. 3848/2000
ox 16.09.2000.). Onpehenn n3y3enn cBakako MOCTOje y MOTIIETy JyroBama Koja ce MOTy HCILIa-
THTH TIpe poka. Bun. J. Pagummh, op.cit. 354.

8 TIpema uit. 341 300. YV npaBHO] TEOPHjU MIOCTOjH MHUIIIJBEEHE, KOj€ CMATPAMO OIPaBIaHUM,
Jla ce ¥ OBa NMOTPaKMBarba MOTY MPEOUTH, aJIM CaMO CIIOPa3yMOM CTpaHa Yy KOMIEH3AI[HOHOM
oxHocy. Bun. J. Pagumuh, op.cit. 355; bornan Jloza y Komeniap 3axona o obauzayuonum oono-
cuma (penaxkropu bopucnas T. bnarojesuh, Bpiera Kpyss), beorpan 1980., 812.; Bopuc Busnep,

1317



Jp Cama M. PanoBanosuh, Hukonmna b. Mumraesuh, Jeonociupana xomiienzayuja... (ctp. 1315-1334)

JTOCTIEJIO TEK TIOMITO je HeKO Tpehwu cTaBmo 3a0paHy Ha MOBEPHOYEBO MOTPAKH-
Bambe npema mwemy.’

Kana je peu o mpebujamy 3acTapennx MoTpakuBama,'’ 3akoHoM o 061u-
raionuM oxHocuMa (300) je mpensuleHo Aa ce YT MOKE IPEOUTH caMo aKo
MOTpakUBamkE HUje OWIIO 3aCTaPEIIo Y Yacy Kaja Cy ¢ CTEKIJIH YCIIOBH 3a IMpeOu-
jame.!! Ako cy yciioBH 3a npeOujame HaCTall HAaKOH IITO j€ jeHO Of] MOTPaXH-
Barba 3acTapero, mpedrjame He HACTaje aKo j€ Ty KHUK 3aCTapesior MOTpaKuBa-
ha MCTAKa0 MPUTOBOP 3aCTAPENOCTH.

Jlakie, ynmbeHUIIA [1a je TIOTPaKUBAE KOje ylia3u y mpedoj 3actapero He
JOBOJM cama 1o ceOu g0 HeMoryhHOCTH, HeBaKHOCTH npedujama. CacBUM pa-
3yMJBHMBO, Oyayhu 1a je u 3acTapesocT 3ampaBo mpaBo AyKHHKa!’ ma ombuje
3axTeB MOBEPHOLIA, KOje OH MOXKE, a He Mopa J1a Bpiuu. Mu hemo ce y oBoM paay
3aJIpKaTH YIIPaBO Ha MHUTARY Kaja je Moryhe KOMITEH30BaTH U TIOTPaKUBALE KOje
j€ 3acTapelio mpe Hero MITO Cy ¢e CTEKJIU YCIOBH 3a pelujame.

2. O BACTAPEJIOCTHU

[Ipema 3akoHy 0 OOJIUTAIIMIOHUM OJTHOCHMA, 3aCTapEIIONINy MpecTaje MpaBo
3aXTeBaTH UCyberbe obasese.* [IpaBHa Teoprja yoOHUYajeHO TpaBHE MOCICTHIIE

Komentap 3axona o obsesnum (obruzayuonum) oonocuma, 3arped 1978., 1251, Cnobonan Ile-
posuh, Komenitiap 3axona o obauzayuonum oonocuma, beorpan, 1995, 748-751.

Y. 342 300. Topen HaBeneHUX ciyyajesa, Koju ¢y 300 u3puunTo npeasuleHu, y jiu-
TepaTypH ce HaBOJM J1a KOMIIEH3alHja MOXKe Jia OyJie ¥ yroBopoM UckJbyueHa. Bua. J. Pagumuh,
op.cit. 354.

10 TIpaBHe mocneauIie 3aCTAPEIOCTH, [Ia THME W MOTYRHOCT npebujama MoTpaKuBama Koje
je 3acTapeno, y yIOpeIHOM IpaBy ce peryJuiie Ha pa3nndyute HaunHe. Bua. Baagumup B. Bo-
nunennh, [ pahancko iipaso — Y600 y cpalhancko tipaso u Oiwitiu deo cpahanckod ipasa, beorpar,
2012, 521, map.1754.

1. 339, ct. 1 300

1245, 339, c1. 2 300

13 TIpUroBop 3aCTapesioCTH CE Y jeJHOM JIeily [IPABHE JUTEpaType Ha3uBa MPeodpakajHUM
npasoM (M. Kuexesuh nzpuunto y: Mapko Kuexesuh, ,,Kpyr onosurponux pasiora y mpuro-
BOpY NMPOTHB PElIeHka O U3BPIICHY Ha OCHOBY M3BPIIHE UCIpaBe”, 300pHuk padosa Ilpasnos
Gaxyniuenia y Hosom Caoy, 6p. 4/2014, 343, a 3a B. Bonunenunha To moxe 1a ce 3aKkJby4H U3 I10j-
MOBHOT oJipelera nmpeodpakajHor pasa 1 opeljiBarma npaBHe Nprupojie MpUroBopa Kao npeoodpa-
skajHOT mpasa. B. Bogunenuh, B.Bogunenuh, op.cit. 213, 632). JIpyru neo teopuje ce He 6aBH H-
TarbeM IIPaBHE IIPUPOJIE TPUTOBOPA, T1a HA IPUToBOpa 3actapenocTH. OCHM Tora, y IIpaBHOj TEOPHjU
HE [TOCTOjHU CarjlaCHOCT HH y MOTJIeAy IIpaBHe MPUPOJIE CaMuX IpeodpaxkajHux mpasa. J{ok je 3a
jemHe ped o rpahaHcKUM cyOjekTHBHUM paBuMa (yriop. B.Bomunenwh, op.cit. 213, map. 632), npy-
TUMa OHa IIPENICTaBIbajy CaMO KaTeropujy CiuuHy rpahanckum cyOjektuBHAM npaBuma (Bun. lyman
Huxonuh, Y800 y cuciem Zpahancko? iipasa, Hopu Can, 2013, 221, map. 363, lanuua [lonos, / pa-
hancko tipaso — onwiuu oeo, beorpan, 2005, 150).

41, 360 3akona o obnuranuonum ogaocuMa — 300, Cryocoenu aucii COPJ, 6p. 29/78,
39/85, 45/89, 57/89 u Cayacoenu nuciu CPJ, 6p. 31/93).
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3aCTapesIOCTH JONyHbYje KOHCTATAITHjOM Ja CAMO TIPaBo, U3 KOjeT ce 3aXTeB IIpIIe,
MPOTEKOM poKa Huje npectano. OOnuranuja u3 MUBUIHE (YTYKUBE, TPHHYTHO
OCTBapHBe) Mpela3u y MPUPONHY (HEYTYKUBY, TPUHYIHO HEOCTBApUBY). Mema
Ce BCH KBAJIMTET, aJIM CE OHA He Tracu. Hu y Ccy/IcKoj TpaKkcu ce MpuMeHa OBE OJ1-
pende He cMarpa criopHoM. Mmak, cMaTpaMo HEOMTXOJHUM, TIOCEOHO Y KOHTEKCTY
OBOT pajia, MPeIU3upaTi BEeHO 3HAYCHE.

[NoBepunarl ynje je moTpaKUBakE 3aCTAPEII0 MOXKE Jia TIOKPEHE CYJICKH I10-
CTyMNaK paju MPUHYIHOT OCTBAPHBAba CBOT OOJIMTAI[HOHOT MpaBal’, aau yKo-
JIUKO JIYKHUK HCTAKHE PUTOBOP, BbETOBO 3aCTapeio MOTPAKUBAE CE HE MOXKE
NpUHYIHO U3BPIIUTH.!® CyPOTHO, YKOJIHMKO AYKHUK 00aBe3e He HCTAKHE TPHUTO-
BOp, MOBEPHUJIAIL YAK MOXKE U JIa HATUIATH CBOj€ MOTPAKUBALE TIPUHYIHUM Ty TEM.
Crora Ou Hajupenu3Huje OUII0 3aCTaPENIOCT OAPEIUTH Kao IMIPOTEK pOKa YCIe Kojer
JIy’KHHMK CTHYE TIPaBo Ja 0A0Mje 3aXTeB MoBepHoIa (purosop 3acrapenoctn).!”” Ha-
CTYTAkEeM 3aCTapelIOCTH CE HEe racH CAMO MOTpakUBame, Beh ce mpeTBapa y npu-
pomay obmuranmjy. M 3akoHCKa onpenda HeMBOCMHUCIIEHO yiryhyje Ha To 1a ce To-
CTYTIaK MOYXE MOKPEHYTH, YaK U OKOHYATH y KOPUCT ITOBEPHOLIA, YKOIUKO U30CTAHE
OPUTOBOP AyXHHKA.' O IheroBe BoJbe 3aBHCH CyI0MHA 3aXTeBa OBEPHOIIA.

3. I3JABA BOJBLE O KOMITEH3ALINIU
(3ACTAPEJIOL ITOTPAYXKMBAIbA)

KomneHnzamuja, Kao HaunH Tamiema o0aBe3e, He HACTyIIa 110 CHJIH 3aKOHa,
OJTHOCHO OH/Ia KaJla Cy C€ CTEKJIM YCJIOBH 3a Npedujame, Beh HCKIbyYUBO BOJHOM
cy0Ojexra (komreH3anTa). VcymemeM npensuleHux (pedojHrX) yCIioBa, jeTHAKO
Kao U MPOTEK BpeMeHa KOJ| 3aCTapelioCTH, 33 CTPaHe y OOIHMTalliOHOM OJHOCY
HacTaje mpeoOpakajHo MpaBo, Koje OHEe MOTY, a He MOpajy Ja Bpie. M3jaBa Bosbe
MOXKE C€ JaTH y CYJICKOM MOCTYIKY (MCTULIAEkEM IIPUTOBOPA KOMIICH3AIU]E HIIH
HOIN3akeM KOMIIEH3aTOpHE IIPOTHUBTYK0€), NITH BAHCYCKHM ITyTEM.

Kapa ce y cyickoM MocTynKy UCTaKHE MPUTOBOP KOMIIEH3a1uje (MJIM IPOTHB-
Tyk0a), Cy/1 0 OCHOBAaHOCTH TaKBOT 3aXTeBa OJUTy4yje Y OKBHpY Ipecye, Oyayhu
JIa je ped 0 MaTepHjaIHOIPaBHOM MPUroBopy.'” 360r Tora ce OBMM Iy TEM H3jaBJbe-
Ha BOJba JIa CE M3BPIIHU TPpeOUjarbe y TCOPHjH Ha31Ba CYACKOM KOMIEH3aIHjoM.%"

15 Vuop. dymaun Huxonuh, op.cit., 245.

16" Bun. Bragumup B. Bogunenuh, op.cit., 521.

17 Ibid. Ucto y: Cama PamoBanosul, ,,3acTapesiocT MoTpaknBama HaKHaIa OpraHu3almja
32 KOJICKTHBHO OCTBAapUBaE ay TOPCKOT M CPOJIHUX NpaBa‘, 36opHux padosa IlpasHoé ¢akynitie-
wa y Hosom Caoy, 6p. 4/2014, 270

18 TIpownsmnasu u3 wi. 360, cr.3.

19 TIpecyna OxpyskHor cyzaa y Basbesy, ['x. 90/2006 ox 05.07.2006. roxune

20 Ymecro cBux: J. Pagumuh, op.cit. 356.
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KomrieHsarnuja ce, HapaBHO, MOXKE U3BPIIMTH U BaH CYJICKOT MOCTyMKa. Tazaa
n3jaBa BOJbE jeHOT CyOjeKTa (KOMIICH3aHTa) 1a CBOjy 00aBe3y racH )KpTBOBAKHEM
HCTOBPCHOT JIOCTIEIIOT MOTPaKUBakha KOje Ma IipeMa IpyToj CTpaHu (KOMITEH3aTy)
MpelCTaBJba BpILeHke peodpaxajHor npasa. [IpaBHO 1ejcTBO Te YMEEHHLIE Oresa
ce y IpOMEHCHOj TIPAaBHO] CUTyalHju: o0aBe3a je yramieHa. J{ejcTBo KoMIteH3a-
uuje, Jakie, Huje YCIOBJbEHO carnacHomhy KoMmImeHn3aTa, 300r yera ce Moxe
cMaTpaTH Jia OHA 32 Iera MpeJcTaBiba MPUHYIHO UCITYhEmhe 00aBese.

UzjaBa Bosbe, Haasbe, IMa PETPOAKTHBHO AEjCTBO: 00aBe3a ce rac of Tpe-
HyTKa KaJia Cy ce oTpakuBama Cycpena, a He Kaja je y IpaBIly pedujama usja-
BJbEHA BOJba. [Ipu TOM, peTpOaKTUBHOCT HHjE U3y3€TaK OJl TPaBUJIa a IpaBHOpE-
JIEBaHTHA W3jaBa BOJhE TIPOU3BONHN JIEjCTBO ex nunc, Beh ympaBo manudecramja
camor npeoOpakajHOT MpaBa: KaJia Cy ce CTEKJIHN yCIOBH 3a Mpedujame, CTEYCHO
je u mpaBo. Crtora je pa3yMJBHBO Ja C€ MOYKE U3BPIIUTH KOMIIEH3AIlH]ja MOTpa-
JKUBamwa Koje y TPEHYTKY cycpeTama joul Huje Ouiio 3actapeno: odaBe3a Koja ce
npebuja je Moria aa Oyae MpUHYIHO W3BPIIEHA 1A je W3jaBa JaTa y UCTOM Tpe-
HYTKY Kajla Cy ce MoTpaKiBama cycpena.?!

Hcto Tako, mpoTekoM oapeheHor BpeMeHa MTyKHUK CTHYE TTPeoOpakajHo
paBo (IPUTOBOP 3aCTAPEIOCTH), aJlk He U 00aBe3y Aa To npaso Bpud. Heppiieme
MpaBa, 3aMpaso, 3Ha4M Ja Iy )KHHUK 3aCTapelior NOTPAKUBAha HIje CIIPEYHO CBOT
MOBEPHOLIA 12 MPUHYTHO HAMHUPH CBOj€ MOTPaKMBabE, KOje MPOTEKOM BpeMeHa
HHje TIpecTao Ja moctoju. Majyhn y BUIY MOTOmBY YHHCHUILY, 3aKOHOIaBAI]
JIOITYINTA MPeOUjalke U TAKBUM TMOTPAKUBAKHEM, alld HA PECTPUKTUBAH HAYUH.
[Ipema ogHOCHO] ogpendu 300, ako Cy yCIIOBH 3a TpeOHjame HacTall HAKOH IITO
je jemHo o moTpakuBamba 3acTapesio, mpedujame He HacTaje ako je AYKHUK 3a-
CTapesor MoTpaXKuBamba UCTaKao MPUTOBOP 3acTapenaocT.”? OOpHyTO, HaKie,
KOMIIEH3all1ja MOKe Ja HacTaHe M aKo je MoTpakuBame Beh 3actapeno, yKOIuKo
MIPUTOBOP U30CTaHe. JoIl mpenu3Huje, YKOJIUKO IIPUTOBOP He Oye Oi1aroBpeMeH.

VY Ckunu 3a 3akOHHK 0 o0nuranujamMma 1 yropopruma, npopecopa Muxaunmna
KoncrantuHoBmha, TakBe onpende Hema. Hanpotus, y moreny npedujama 3a-
CTapesior MoTpakuBama, Npeasuha ce 1a je oHo Moryhe camo ako jour Huje 0110
3acTapesio y uacy Kaja Cy ce CTEKIIH YCIIOBH 3a Ipebujame.>

2l TIpecyna Bpxosror cyzaa Cp6uje, Pes. 2604/2004 o 31.03.2005. roaune, [pecyna Anena-
roHor cyaa y Humry, k1 1666/2013 ox 03.04.2014. rogune, [Ipecyna [IpuBpenHor anenanioHor
cyna, [Tx. 5597/2012 on 06.03.2013. ronune, [Ipecyna [IpuBpenHor anenauoHor cyaa, [1xk.
7712/2012 on 13.03.2013. ronune — Cyncka mpakca NpUBpeIHUX cyaoBa, bunrten 6p. 4/2013.,
Pememe Bumrer tprosunckor cyna, [Tx. 2328/2008 ox 04.12.2008. rogune, Cyacka nmpakca Tpro-
BHUHCKHX cynoBa — bunren 6p. 1/20009.

224y, 339, ct. 2 300

23 Muxamnno Koncrauruuosuh, Cxuya 3a 3akonux o obnuZayujama u yZosopuma, beorpan
1996, 127, un. 290. Vctuna, oBa ogpenda ce Hala3| y O/ICEKY KOJHM C€ PEeTyJINIIe 3aKOHCKA KOM-
nen3anuja. Mmak, ako y3memo y 003up u gpyre oapeade UCTOT OficeKa, Ipe cBera OHy KOjOM je
npeasuleHo aa ,,npebujame He OMBa YMM ce CTEKHY YCIIOBU 3a TO, HErO je MoTpedHo Ja jeaHa
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OcHM I TO ce HABEJCHOM OJIpeI0OM HOPMATHBHO YJIOBOJBUIIO JTUCTIO3UTHB-
HOj IPUPOIH IpeoOpakajHUX MpaBa U ay TOHOMUJHU BOJbE FbUXOBHUX TUTYJIapa, He
OMCMO MOTITH 3aKJBYUYUTH Ja j€ OBO ojacTyname o CKHIle JOTPHUHEIO TIPaBHO]
CUTypHOCTH. Pa3jior TomMe cBakako JIe)KH Y 3aKOHCKO] pelallKiji U3 KOje MOKEMO
MOYy3/1aHO JIa 3aKJBYYMMO CaMo Ja 300T HCTAKHYTOT MPUTOBOPA 3aCTAPEIIOCTH
KOMIICH3all{ja He HAacTaje, aJli He ¥ /1a JIM HAKHAJHU [TPUTOBOP MOJKE 1A TOHUILITH
pebojHy n3jaBy. Y TIPaBHO] TEOPHUjH jeIUHO Ko JI03e Halla3umMO KOHKPETHO 00ja-
HIbee, Nako IujaeMa Huje 0e3 3Hauaja. To hemo 00jacHUTH HA XMIIOTETHYKUM
IpUMEpUMa, Pa3INIUTHM TI0 TOME KO J1aje U3jaBy o pedujamy: OHaj JHje je TIo-
TpakKMBambe 3aCTapeso WK OHaj YHje je MOTPakUBambe NPUHYIHO OCTBAPHBO.

3.1. lloTpaxkuBame KOMIIEH3aHTA je 3acTapeJio

JIuue A notpaxyje ogmuua b 1.000 nunapa, a b on nmuua A nctu uznoc. Io-
TpaXHBAkE WA A je 3acTapero Mmpe Hero MTo je A IMOCTao TyKHHUK CBOT Oy-
xHukKa (b), 1ok notpaxkuBame nuua b Huje. lakie, ykonuko 0u A Tyxuo b pagu
HaMupema MOTpakuBarma, b 01 Morao ga onduje 3aXTeB UCTUIIAEEM ITPUTOBOPa
3actapenocTd. MeljyTum, nune A 14 u3jaBy 0 KOMIIEH3AIMjH, OJHOCHO yracH
CBOjy 00aBe3y >KpPTBOBAEM CBOT (3aCTapelior) MoTpakuBama. Jla mu je mpedu-
jame y OBaKBUM OKOJIHOCTUMA ITYHOBayKHO?

[Ipema onpendum 300 wi. 337, obaBe3a ce racu Kaja je jelHa cTpaHa aana
uzjaBy o npeOujamy. CXxoqHO TOME, 00aBe3a je y HalleM IpuMepy yTralieHa.

MehyTum, onpendoom 4. 339, cT. 2 ce npeaBuha 1a KOMIIEH3aIdja He HacTaje
(maxJe, He racu ce 00aBe3a), YKOJINKO AYKHHUK 3aCTapesior MOTPaKMBamba HCTaK-
He Tpunangajyhu mpuroBop.

Ja 1 To 3HaUM J]a MPUTOBOP 3aCTapesiocTH Tpeda a MPETXOAH H3jaBH O KOM-
TIEH3aIT|j! WJIH, TIOMITO je 0 KoMITeH3aIrje Beh mormio, jep je BoJba m3jaBJheHa,
Jla HAKHATHO JIaT IPUTOBOP 3aCTApPENOCTH YKH1a KOMIICH3aH]y?

VY HameMm mpumepy, penocie]] MpUuroBopa HaM ce He YHHHU PeJIeBaHTHUM
KaJia 10 KOMIIeH3allije A0J1a3u y CYICKOM MOCTYTKY. M 0 jellHOM U 0 ApYToM, CyA
omTydyje y OKBUPY TIpecyne, Oynyhu ma cy o6a MaTepujaTHOIIpaBHE IPHUPOIIE U
J1a OJ1 ’bUXOBE OCHOBAHOCTH 3aBUCH M OCHOBAHOCT Ty OeHOr 3axTeBa. Hare pas-
MHUILJBA-E UJIC U3BAH OKBHpPA CYJICKE 3alITUTE CyOjeKTUBHHUX IpaBa, 300T dera
npumMehyjemMo a HaM U3MHYE jJeAHOCTaBaH OATOBOP.

CTpaHa U3jaBH JIpyToj Ja BPIIX Ipedujame’ (Wwi. 287), YMHU HaM ce 1a Cy OBUM IIPEABUl)CHN YCIIOBH
3a KOMIICH3aIl1jy, Kao HaunHa rpecranka obase3a. Koncrantunosuh y beremkama ca npenaBama
o0jamnrmaBa Ja je ped o 3aKOHCKO] KOMIICH3aIIH]jH, 300T TOra IITO OHa HACTaje KaJia Cy ce CTEKIIN
YCIIOBH — ipso iure. TIpu TOM, MOpaMo Ja IPUMETHMO Jia IIpeBrula YHBHCHUILY A2 10 KOMIICH3a1[U-
je He ojaszu ayTOMAaTCKH, ipso iure, Beh kaja jeqHa cTpaHa U3jaBH Ipyroj Aa BPIIH MpeOujame.
Bun. Obruzayuono iipaso — ilpema benewxama ca ipedasarsa ilpoghecopa /p. M. Koncinaniniu-
nosuha, Cape3 crynenata IlpaBHor ¢akynrera y beorpany, 1961, 196. Hame no3utusHo npaBo
HE M03Haje 3aKOHCKY KOMIICH3aIH]y.
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Hamwme, mpaBHa mociieiuiia mpoTeka BpeMeHa jecTe HacTaHaK Ipeodpaxkaj-
HOT MpaBa J1yKHHKa>* 1a 0710Kje 3aXTeB CBOT MoBepHoIa. JlyKHHK, TaKje, MOXKE
CBOjy 3acTapeny 00aBe3y Aa UCIYHH, aJld U A3 YCKPaTH UCIYHEHe MO3UBABEM
Ha MPOTEK POKa MOTPEOHOT 32 3aCTaPEIIOCT.

YKOIIMKO OGUCMO TOILIN O] TOTa Jia IPUTOBOP 3aCTAPEIOCTH JIaT U3BaH CY/I-
CKOT TIOCTYTKa Tpeda J1a MPeTXOU KOMIICH3aIlHj|, TO OU 3HAYMIIO Ja AY>KHUK
3acTapesior NOoTpakMBama, Koje ynasu y npedoj, Moxke Aa OCTBapH CBOje MoTpa-
JKUBAKHE CAMO aKO MPEyXUTPHU CBOT AY)KHUKA. Y TOM CMHUCIY, JIo3a HaBOIH Nia
TTO3WBAKE HA 3aCTAPEIOCT KOje je YCIeINIIO HAaKOH M3jaBe O TIpedujamy Hema
JIEjCTBO, jep je Yy MOMEHTY y4Hb-CHE U3jaBe TpakOuHa Ouita mpuHyaHa.”> He cro-
PUMO J1a IPUTOBOP 3aCTApENIOCTH CIIpeuaBa KOMIICH3aUjy YKOIHMKO je paHuje
JIaT, alld OBY TBP/bY HE MOXKEMO JI0 Kpaja HeKPUTHYKH MPUXBATUTH.

Hcnuryjyhu apryMmeHT koju JIoza N3HOCH, 11a je Y TPEHYTKY JTaBamba U3jaBe
TpakOMHa OWJIa MPUHYIHA, MOXKEMO JOHEKJIE J1a Pa3yMeMO 3allITO 3ay31Ma TaKaB
ctaB. [loTpaxuBame ce MO)Ke TPUHYAHO U3BPILIUTH YKOIUKO JY>KHUK HE HCTaKHE
npHUroBop 3acrapenoctu. To jecTe TavHo, anu ce npeBuha a caMUM MPOTEKOM
poKa TpakOMHa MeHa CBOj KBAJTUTET, ITIOCTaje HEMOTITYHA. beHa ,,mpuHyIHOCT™
3aBHCH O] BOJbE IY)KHHKA, jep je OH THME CTeKao MPaBo Ja 3axTeB oaodwuje. Jakie,
u3jaBa je jaTa Kaja je moTpaxkuBame Beh mpectano 0utu (0ecnpuroBopHO) Mpu-
HYJTHO OCTBapuBoO. 3 THX pa3ziora cMaTpaMo Jia apryMeHTallija HUje OnpaBaaHa,
na TUME HU CTaB J]a HAKHAITHU TPUTOBOP 3aCTapENIOCTH He MOXKe Jla yThude Ha Beh
(mpebujamem) yrameny obaBesy. Y MPHUIIOT MOTOHET, MOKEMO HABECTH U JIPYyTe
pelieBaHTHE OKOJIHOCTH.

Hajnpe, kako cmMo Beh 00jacHUIIH, HCTULIAEE TPUTOBOPA 3aCTAPEIIOCTH JeCTe
BpILICH-E TIPaBa Jia ce YCKPaTH 3aXTeB MOBEPUOILIA, KOjH OH, 300T MpoTeka BpeMe-
Ha, BUIIIC HE MOYKE MPUHYIHUM IyTeM Jia octBapu. CyJcKka 3alliTHTa jecTe Mmojpa-
3yMeBajyhul BUJ MPUHYAHOT OCTBapuBamba, 300T Yera ce ¥ MPUroBOp 3aCTapesIOCTH
Be3yje YIpaBo 3a CYJICKH NocTymak. Mnak, 1 KoMIleH3aluja jecTe MpuHyIHO OCTBa-
peme, jep HacTaje MPOTUBHO BOJBH IPYTE CTPAHE, CAMOM H3jaBOM O IpeOHjamby.

Kana je ped o 3actapenoM MoTpakMBamy, OJICYCTBO BOJbE CBAKAKO YTHYE HA
MpU3HaBambE MPAaBHOT JIejCTBA OBAKO HCIy-eHe oOaBe3e. Mako oHa 3acTtapenomhy
HUje MpecTaia, leHO UCIYbEhe 3aBICH UCKJBY YHBO OJ] TOT'a J1a JIU Y>KHUK KEITH
WM HE KeJHn J1a je uemyHn.”® Ctora HaM HaBeIEHO TyMadere Jloze Hamehe Temko

24 B. Bogunenuh He TOBOpH Ha M3PHUYUT HAYHMH O IPUTOBOPY 3aCTAPEIIOCTH KA0 Mpeodpa-
JKajHOM IIPaBY, aJIv TI0JMOBHO ofipelerse mpeobpa)xkajHuX IMpaBa HaM JI03BOJbABA Ja CMATPaMo Ja
0Baj MPUTOBOP TAKO KBAITH(UKYje, HAPOUUTO aKO KMaMO Y BH/Y Jia CBE IIPUTOBOPE CMAaTpa Tpe-
obpakajHUM IpaBuMa. [Ipu TOM HaM ocTaje MPOTHBPEYHOCT Y MOIJICAY TBPAKE 1a Cy mpeodpa-
JKajHa [IpaBa yBEK OrpaHHYCHA y Tpajamy, Oyayliu 1a IpUroBop 3acTapesiocTH TO HUje, OCHM KaJia
je MOKpeHyT cyJcku nmoctynak. Bua. B. Bonunenuh, op.cit. 213, 214. u 526.

2 B. Jlo3a, op cit., 810.

26 HapaBHO, YKOJIMKO C€ JIy’)KHUK carjacu ca npebujameM, BUIIE HE MOKEMO PACIIpaBbaTh
0 TIPaBHO]j BaJbaHOCTH yUH-CHE KOMIICH3alje, Oyyhu aa ce Ha yroBopHa npebujamba He OJHOCEe
3aKOHCKa OrpaHHUYeba O KOjUMa je ped.
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MPHUXBATBUBY KOHCTPYKIIH]Y J1a Ty>KHUK MOpa, a OM CIPEYno MTETHE Mmocie-
Jule (Tallielke CBOT YTYKUBOT OTPaKUBamka), CBOje MPaBo (IIPUTOBOP) J1a BPIITU
¥ TO JIa Ta BPIIN OMax KaJia OHO HaCTaHe. Y3uMajyhu y 003up YHmBCHUITY Aa, ¥
HAIlIeM MPUMEPY, TOTPaAKUBaKA ,,ca3PeBajy*’ 32 KOMIICH3aIU]y Y TPEHYTKY JI0-
CITeJIOCTH YTY>KHUBOT, MOTJIO OW Ce€ MOTOMUTH Ja TTOBEPHUJIAIl TaKBE (3acTapere)
o0aBe3e onMax Mo AOCIEJIOCTH Aa u3jaBy O MpeOHjamy W Ha Taj HAYUH CIPEUH
CBOT TTOBEPHOIIA Ja OCTBAPH CBOjE ,,KBATUTECTHH]E  IOTPAKUBAIHE.

Hapasbe, mpuroBop 3acTapesiocTy jecTe CTeYEeHO MPaBo Koje MpecTaje, oIeT,
BOJHHOM PajIlbOM JIY)KHUKA — OJPUIIAEEM O] 3aCTApEIOCTH?’ UIIH UCITYHCHhEM
o0aBe3e WiH, aK, TPONyIITAKHEM JIa I'a JI0 3aKJbyYeHa TIIaBHE paclipaBe BpIIU.
CriencTBEHO, TEIIKO CE OIpaBaaBa TyMaueHmke 3aKOHCKe onpenoe mpeMa Kojem,
3alpaBo, n3jaBa o Mpedujamy yKUIa JIejCTBO PUTOBOpa 3acTapenocTu. Pesynar,
Jla ce M3jaBOM BOJBE JIMIIA KOje HE MOKE MIPUHYTHO Ja HAMHPH CBOj€ TIOTPAKHU-
Bame ClpeyaBa BpILeHkE MpeoOpakajHOr MpaBa qyKHUKa 3acTaperne obasese,
W3HUTpaBa [HJb KOJU je 3aKOHOJABAaIl MMa0 Yy BHJIY MPOIHCHUBAKBEM MOCIEANIIA
poTeKa poka 3actapenoctu.?®

Ha kpajy, mpuroBop 3acTapesiocTH BaH CYJICKOT MOCTYIKa HIje BPEMEHCKH
OTpaHUYCH, HUTHU C€ UCIPILJbYje jeTHOM paamoM (uctunameM). LltaBuine, ny-
KHUK HE MOpa Ha M3PUYHT HAYWH JIa UICTAKHE TPUTOBOP HU KaJia Ta TIOBEpUJIAIl
M030B€ 12 HCITYHH 00aBe3y, CBE JIOK ce M0 TY>KOU MOBEPHOLIa HE IOKPEHE CYACKH
noctymnak. Taja To Mopa Jia YYUHH JI0 3aKJbyuekha IIIaBHe pacrpase. [Iponyinra-
e Ty’KHHKA Ja Ce 030BE Ha 3aCTapesioCT JOBOIH JI0 TyOJbera MpeodpaxajHor
mpaBa, IITO je 1 pa3yMJsbnBo. CyJICKa OTyKa ce 3aCHIBA Ha MaTepHjaTHOIIPABHIM
YHbEHULAMa, 1 TO OHUM KOje Cy JIoKa3aHe y CyACKOM mocTynky. Crtora, ako je

27 OBjie HUKAKO HE y3MMaMo y 003up cilydajeBe KOju JOBOJE [0 MPEKUIA 3aCTapeoCTH,
Oynyhn na y TMM cirydajeBHMa BpeMe IMOTPeOHO 3a 3aCTapesIoCT jOII yBEeK Tedue, I1a HU IIPaBo Ha
MPUTOBOP HUjE HACTAJIO.

28 3acTapesoct ce y paBHOj TEOPHjH Tpas/a oTpecom yuBpiuhinBama CUTypPHOCTH MIPaB-
HOT IpoMeTa. Hamme, oyroBiadee oBeprolia J1a 3aXTeBa HCIYBehe 00aBe3e 0/ 1yKHUKA
OTexaBa (a MOHEKaJ U oHeMoryhaBa) JOKa3MBame OCHOBAHOCTHU HErOBOT 3axTeBa. [IpuMeHOM
[paBuUJIa O TEPETy AOKa3MBama, Jy>KHUK CE JOBOJIHU Y MOBOJFHUJH MOJ0XKA], Oyayhu na ce 3axTeB
MOBEPHUOILIA CYJICKOM O/ITyKOM (TpajHo) onduja. CTora 3actaperoct rpecTaBiba CBOjeBPCHY HPH-
Hy/ly Ha NOBepHoLa Jia CBOje MpaBo OiaroBpeMeHo Bpun. Y Tom cMmuciy Bua. Helmut Kohler,
BGB Allgemeiner Teil, Miinchen, 2013, 258, par. 18. MicToBpemeHo, 3acTapesiocT crpeyana nose-
pHoLa J1a 3aXTeBa O Ay KHHKA UCITyhere Beh ucrymeHe o0aBese, Kojy OKOJIHOCT 300T mpoTeKa
BpEMEHA Jy)KHHUK He MOXe Jia okaxe. Bua. B. Bonunenuh, op.cit., 522, J. Pagumuh, op.cit., 362.
M. Benpum u I1. Kitapuh y 3actapu npeno3sajy T3B. 1eCTPYKTHBHO J€IOBaEk-E BpEMEHA Y IIPaBy.
»»-..OHO IITO je (pakTHUKK Beh yKIOmEHO — MOTIIYHO je 3pelio Ja M MpaBHO npomnagHe”. Bux. M.
Benpum, I1. Knmapuh, op.cit., 182. Uctu cmucao nponsnazu u3 ogpende 300 kojoM je Ipornucano
Jia J10 IPEKK/1a 3acTapeBama He JI0J1a31 yKOJIMKO MOBEPHJIIALl T030BE Ty)KHHUKA J1a 00aBe3y UCITy-
HH, YCMEHO Ui nucMeHo (wi. 391), Beh noguzamemM Tyx0€ U CBAKOM JAPYTOM IMOBEPHOYECBOM
paaboM MPEay3eTOM IPOTUB JYKHHUKA IIPEJ CY/I0M WK JIPyTUM Ha/UISKHUM OPraHOM, Y LUJbY
yTBphuBama nnu odezoehuBama norpaxuBama (wi. 388). Bun. Ilpecyny Anenanuonor cyna y
Bbeorpany, I'x. 11680/2010(2) ox 23.02.2011. roguse.
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IPOTEKJIO BPEME Y KOjeM je TIOBEPHIIAIl MOTa0 3aXTEBAaTH IPHHYIHO HCIYHEHE,
a Ta YMICHHLA CYly OCTaHEe Helo3HaTa yciie]] HACUBHOT JpKamba AyKHUKA YHjUM
MHTEpecuMa 3acTapesiocT CIYXKH, OH/A HU CyJ HE MOXKE J1a YTBPIU MOCTOjamke
OKOJTHOCTH Koje Ou 3aycraBuie 3axteB.?’ On he OUTH IPUHYIHO OCTBapeH.

Y Hamem mpuMepy, CyACKOT TMOCTYITKA HIje HU 010, a 00aBe3a je, Kako CMO
Beh HaBesM, MPUHYTHO OCTBApEHA.

[IpernocTaBuMoO Hazmasbe J1a KOMIEH3aT, HacTojehn 1a yKIIOHN OYHTIIeHO
LITETHE MOCIEIUIE 110 Hera, MOKPEHe CYACKH MOCTYMaK pagyd HaMHpPEHha CBOT
noTpaxusama. KoMIeH3aHT Taja HCTaKHE IIPUTOBOP HEOCHOBAHOCTH TYXOEHOT
3axTeBa, Oyayhu aa je meroBa obOaBesa yramieHa npedujamem. Kommensar ce,
melyTHM, I030Be Ha MPOTEK PoKa 3acTapernoctu. [IpuMenoM ogHOCHE onpende
300, npeTnocTaBibeHa OJTyKa cyaa Ou Ouna a ce TyOeHu 3aXTeB 010uja, jep
je MIPUTOBOP 3aCTapeIoOCTH yCIeauo HAaKOH KoMmIeH3amnuje. He moxemo na He
NPUMETHMO JIa C€ OBMM KOMIICH3AT JIMILIAaBa MpaBHE 3allITUTE MpeoOpakajHor
npaBa. Taunuje, HUje My HU aTa MOT'YhHOCT 1a ra BpImu. Temrko je MpuXBaTUTH
Ja je To Omia cTBapHa HaMepa penaKkTopa.

VYKOIMKO NMPETIIOCTaBUMO J1a MIIAaK jeCTe, HAaBEICHO PeIleHmhe CyKoba KoM-
MeH3all1je U 3aCTapesioCTH MOXKE ce OpaHUTH MOTPEOOM MpaBHE CUTYPHOCTH H
3aIITUTE CABECHUX yUECHHUKA y IIPABHOM ITpoMeTy. Hamme, KOMIIeH3aHT 1 HAaKOH
HACTYIama 3acTape uMa 3axTes’’ mpema JyKHHKY, T¢ FberoBa M3jaBa 0 KOMIICH-
3aIiju HUje @ priori W3pa3 HECAaBECHOT M HETOMITEHOT MmocioBama. OCUM Tora,
KaKo je IPUTOBOP 3aCTapeOCTH MPaBo 1y KHHUKA, MOBEPHUIIAL] HUje y 00aBe3u aa
ce cTapa 0 TOMe J1a 7 he ra oBaj BPIINTH NI HE. A Ty>KHUK TO MOXK€ YIHHUTH
Oouio Kaz, jep (BaHCYACKH) MPUTOBOP 3aCTAPEIIOCTH HUjE BPEMEHCKH OI'PaHUYEH.
Tume OM KOMITEH3aHT KOJH padyHa ca THM Jia je CBOjy 00aBe3y yracuo oOpady-
HaBamkEM Ca 3aCTapesioM OMO JIOBEJCH Y HEMOBOJbHY MO3UIIHN]Y, YKOIHKO OH ce
HaKHaJHUM IPUTOBOPOM 3aCTApEIIOCTH KOMIIEH3aI[ja CTaBUIIa BaH CHare (HIIp.
oOaBe3a miahama 3aKOHCKUX KaMaTa U 3a BpeMe 3a Koje je KOMIIEH3aHT BEPOBa0
Ila HUje Ty KHUK).

CaBecHo 1 MOLITEHO MOCTyNamke HUje obaBe3yjyhe camo 3a Ty>KHHUUKY CTpaHy
y obmurarmonuM ogHocuMa. OHO MPENCTaBIba HMIICPATHB Y BPITICHY rpal)aHCKUX

29V cynpoTHOM OM Ce HapyIIHO U CMHCA0 MaTepHjajiHe MPaBHOCHAXHOCTH. Hanwme, ,,Ha-
CTyIambeM MaTepHjaiHe MPaBHOCHA)KHOCTH CBU IIPOLIECHU CYOjeKTH, HOHEKa M IIMPH KPYT JINLA,
OuBajy, CHaroM 3aKOHCKE UCTHHE, Be3aHU yTBphemeM Cyaa O MOCTOojarby CIIOPHOT CyO0jeKTHBHOT
npasa“. L{ut. npema: Panko Keua, y: Panko Keua, Mapko Kuexesuh, I paharncko tipoyecro ipaso
— Ipupyunux 3a iionazarse fipasocyonol uciuiia, beorpan 2016, 305. O 3aycTaBibamy 3aXTeBa BHI.
Mapxo Knexesnh, ,,Kpyr omo3niinonux pasiora y IpuroBopy NpoTHB pellierha O H3BPIICHY Ha
OCHOBY U3BpLIHE UCTIpaBe™, 30opHux padosa Ipasros gpaxyniveiia y Hosom Caody, 6p. 4/2014, 343.

30 Bumie o 3axTeBy Buj. Mapko Kuexesuh, ,,TepeT 10ka3nBama HEJ03BOJLEHOCTH HMHUCH]a
Kao MPETHOCTaBKe HEraTOPHOT 3axTeBa’, 36opHuk padosa llpasnos gpaxyniteiua y Hosom Caody ,
Op. 4 (2013), 356-361; CnaBuna Kpnera, ,,EBomynuja nojMa ,,3axXTjeB” U BETOB OHOC ITpeMa Cy-
6jextuBHOM npaBy”, [oduwmaxk Ipasnos ¢arxyniueiia y Capajesy, X111 (1975), 297-309.
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CyOjeKTHBHHUX TTpaBa y OIMIITe, 0e3 0031pa Ha IBUXOB OCHOB HacTaHKa. CTora Ham ce
YHMHU 712 je 3aKOHOJaBall, Y HaCTOjamby Ja MPELH3HO PEryIHIIe CTIOPHE CUTYyalHje y
Be3U ca MpedHjameM MOTPaKUBamha Of KOjUX je JeMHO YTYKHUBO, a IPyTo HHje (aau
j€ MMaK MOTPaKUBaE), CTBOPHUO jETHO MPAKTHYHO (2 U IIPABHO) HECHT'YPHO CTakbe.

Jesnuka pemakiija He ocTaBJba (JOBOJHHO) IPOCTOPA 32 IPYTaurje TYMauehe
— JIa IPUTOBOP 3aCTapesIOCTH MOXKE Jla yKWHE KOMIIEH3a1H]jy, YuMe O ce 3aIITH-
THO W CaBECHH IY)KHHK 3acTapelie ob6aBese. CyACcKO OMTyUHBakE j€ CBEACHO Ha
yTBphUBame BpeMEHCKE TMMEH3Hje YUUIbEHUX H3jaBa, jep je Ta OKOJHOCT O]
3Havaja 3a MpuMeny criopHe onpenoe. lltapuime, au HatpT ['pahanckor 3akoHnka
Cpb6uje, kojuM ce moctojehe peremne y nenocTy npeysuma’!, y Tom norneny uehe
JIOHETH HUIITA HOBO. THMe ce HEeolmpaBIaHo Ccy)KaBa MOIyhHOCT Jia ce 3a CBaku
KOHKpPETaH Clly4aj, OAMepaBambeM HHTepeca, u3Hale pelieme KOjuM ce 3a10BO-
JbaBa BpeIHUjH. HaBeneHa mpeHOpMUPAHOCT Y MUTAKY MOTPAKHBaKa Koja ce
MOT'y YTaCHTH MPeOHjaheM BUIIIC MITETH HETO IITO JOIMPUHOCH ITPABHO] CUT'Y PHO-
ctu. TBpmAa je CBaKaKko MOJCTAKHYTa YHEHCHULIOM J1a O Cy/Jl, y OJICYCTBY H3pH-
quTe HOpMe, uMao Behy ciobony 1a y KOHKPETHOM Cy4ajy CTBOPHU MPABUIIO
carjacHO OCHOBHHMM IPaBHUM MpHHIKUNKAMA. Ty, mpe cBera, MUCIUMO Ha HAYeIIo
CaBECHOCTH W MOLITEHA, O KOjeM BOJIU pauyHa ex officio.

3.1.1. Haueno casecnociuu u nowiuersa

CaBeCHOCT U TOIITEHE MPENICTABIbA]y TEMEJbE IETOKYITHOT MPaBHOT CUCTE-
Ma, a y OOJIMTalMOHOM TPaBy 3ay3uMajy IICHTPAIHO MECTO. Y HOPMATHBHOM
CMHUCITy, HAueJI0 CaBECHOCTH H MOLITEeHa CBPCTAHO je Y OCHOBHA Havesa 3aKoHa
0 obnuranuoHuM oxHocuMa. OTHOCHOM 3aKOHCKOM OJIpeI0OM YCIIOCTaBJbha Ce
HMMIIEPATHB 33 YYCCHUKE OOJIUIallMOHUX OJHOCA Jia CE MPUIIMKOM 3aCHUBabA U
oCTBapWBamba Ipasa u 00aBe3a MpuapkaBajy oBor Hadesna.’? Tume ce mocTaBba
IPaHMIIA U IPYTOM TEMEJbHOM IPUHIIUITY OOJIMTallHOHOT IIpaBa, CJI000H1 BOJbE,
300r Yera ce ¢ pa3JioroM UCTHYE 1A je 3aXTEB 32 CABECHUM U MOIITEHUM BPXOBHU
HOPUHIUI 00BE3HKUX oiHOCA.>? J[pyruM pedurMa, HaCTaHaK M BPIICHE¢ 00THrali-
OHHUX MPaBa He cMe Ja Oy/ie Y CYIPOTHOCTH ca CaBeCHUM | nomnteHuM. OBo Tipa-
BHJIO je IIPOKETO HM30M 3aKOHCKHX Openada U MHCTUTYTa,>* au OHO obaBe3yje
Y M3BaH HOPMATUBHUX OKBHpa. CaBECHO U MOIITEHO YHOCH ETUYHOCT Y cl1000-
Iy BOJbE TUTYJIapa rpahjaHckux cyOjeKTHBHUX Tpasa,’ 300r yera je y MOJEPHO]

3 Y. 538 Hampra I'pahanckor 3akonnka Cpbuje, OCTYIIHO Ha htip://www.paragraf.rs/
nacrti_i_predlozi/260615-nacrt_gradjanskog _zakonika.html, 01.12.2016.

2. 12 300.

3 D. Medicus, S. Lorenz, op.cit., Rn 139, 73.

34 B. uin. 54, ui. 61, win. 66, wi. 74, ui. 104, . 135, wr. 136, wi. 215, y Be3u ca 4. 210, ui. 262,
ui. 264, un. 443, . 816 300.

350. Autuh, op cit., 39.
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IUBUJINCTUNN yHUBep3aaHo obape3yjyhe. lllTaBuiie, y yropeaHoM mpasy, Ipe
CBera HEeMauKoM, CE¢ U3 OBOT MPHHIIUIIA PA3BUO TIOCEOaH HHCTUTYT I'yOJberba Mpa-
Ba, KOJU HaM C€, C aCIIeKTa HallleT Ipo0JieMa, YMHU TIOCEOHO 3aHUMJBUBHM. YKPATKO
hemo ra u3moKuTH.

3.1.1.1. Verwirkung nemaukor npasa — ry0Jbembe 3aXTeBa HEBPIIICHEM

Haueno caBecHoctr u momrewma (7reu und Glaube, §242 BGB) npenctasiba
Y Yy HEeMauyKOM IPaBy OMIITH NpuHIHIL. [Ipema ogHOCHO] oapeadu, Ay>KHUK UMa
obaBe3y J1a YMHHUIOY MCITYHU HAa HAUYMH KOjH je Y CKIIaJy ca Ha4eJIOM TOIITeHha
M CaBECHOCTH, a MMajyhu y BHay oOndaje y mpomery.3°

C 003upoM Ha TO 112 je pey 0 UMIEPATHBHO] OAPEAOH, CY CE IO CITYKOCHO]
Jy’>KHOCTH CTapa O CaBeCHOM U MOMITeHOM. KOHKpeTHO, y pelaBamy ClIOpHE CH-
Tyalimje, CyJ OBO OIIIITE ITPaBUJIO TIprIIarohasa ogpeheHoj cuTyanuju, Te CHaroM
apryMmeHara CTBapa jeJTHO [IOCBE HOBO IIPaBUJIO, Y TpaHUIaMa (pOpMaTHOT TPaBHOT
nopetka.’’ TakBOM, CTBapaIaukoM YJIOrOM Cy/Ia, HAYeJI0 CABECHOCTH U MOIITEHa
ce MPOMIUPUIIO U U3BAaH HOPMATHBHOT OKBHPA: OHO MOYHEHE 00aBE3UBATH U T10-
BEepUJIAUKy CTpaHy, ajid U TUTYJape CBUX rpahaHCKUX CyOjeKTHBHHX MpaBa.
YrpaBo CyIujCKUM PE30HOBAKHEM CE pa3BHIIA, a KACHH]E Y MIPaBHOj TEOPUjU U
KOHAYHO yOOIM9uia, moceOHa ycTaHOBa Ty0Jbeba IpaBa yciea HeBpIemha, O1-
HOCHO HEONPaBIaHOT OyTOBJIaueHha y Bpliekwy npasa (Verwirkung).’®

['yOibeme mpaBHe MO3UIHjE, KaKO Ce Y JINTEPAaTypH MPEIHU3HO HABOMH, 3a-
CHOBAHO je 3aIlpaBo Ha MOBpean o0aBe3e CBUX HocwIara (MMpaBHUX MO3UIIH]A) Ja
Ce CaBEeCHO M IOIITEHO CTapajy 0 OcTBapuBamy npasa. Hanme, ykonuko TuTymnap
CBOj€ IIPaBO HE BPIIX Ty>KH BPEMEHCKH NEepHO/, 0e3 OMpaBIaHUX pasiiora Koju
ce IIeHE CIIpaM OKOJTHOCTH CBAKOT KOHKPETHOT CITy4aja, a PH TOM C€ 00jeKTHBHIM
BPEIHOBAKH-EM MOXKE YTBPAUTH /1 je KOJ AY>KHHKa CTBOPEH yTHCaK ja ra Hehe
HU BPLINTH, TAKBO HEUHHEHE CE CMaTpa HECABECHUM, YaK 3JI0yoTpeOoM mpasa,

36 Biirgerliches Gesetzbuch in der Fassung der Bekanntmachung vom 2. Januar 2002 (BGBI.
[S.42,2909; 2003 I S. 738), das zuletzt durch Artikel 3 des Gesetzes vom 24. Mai 2016 (BGBL. I S.
1190) gedndert worden ist, §242.

37 Ped je 0 T3B. CyJHjCKOM CTBapamy MpaBa, Koje je y FepMaHCKHM IPAaBHUM CHCTEMHMa
HeCcIopHO 3HauajHo. Kako ce HaBoH, ,,[0/1 CYIMjCKUM MPaBoM (IIPaBo MpejyauKaTa, mpereeHTHO
[IPaBO) MOPa3yMeBajy ce HOpMATHBHA [IPaBHJIA KOja Ce KOPHCTE IPHIMKOM 00pasiiarama O1y-
Ka CyJI0Ba, [Ipe CBera HajBHIIKX, U KOja He [IPEe/ICTaBIbajy MPOCTO IOHABJbAHE MO3UTHBHOIIPABHUX
nponwca...He paau ce, 1akie, o Cy/JIcK0j O/UTyIH TTOjeANHOT CIy4aja Koja MPaBHOCHAKHO OKOHYaBa
criop u3mely crpana, Beh ce pajin 0 ONMIITHjUM IIPABUIINMA KOja CIIYKe Kao HbEroBo 00pasiokermhe
1 KOja ce HaJla3e Ha HUBOY alcTpakiuje, n3Mel)y 3aKOHCKHUX MpaBuiIa M OTyKe T0jeAMHAYHOT CITy-
yaja.” Llut. mpema: ®pann bunnuuckw, /lpasua meitio0onocuja — ocCHO8U HAyKe 0 UPAGHUM Meilio-
Odama, [IpeBena ca Hemaukor: iBana Mapkosuh, [Tonropuma 2011, 113.

3 D. Medicus, S. Lorenz, op.cit., Rn 151, 155, 78-79.
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360r yera ce oHO Tyou, mpectaje.’? CiecTBEHO, H3TYOUTH Ce MOTY CBa CYOjEeKTHB-
Ha IIpaBa, YaK U OHa Koja Cy HEOI' PAHUUYCHOT Tpajarka (IIpe CBera, arcoayTHa, ajiu
Y OHA peJaTHBHA KOja HACTajy yTOBOPOM KOjU HHjE BPEMEHCKH OT'PAaHUUCH).

[onazehu on Tora na je Tutymnap cnoboaan na oxinyuu faa iu he ninu Hehe
BPIIUTH CBOje TIPaBO, Ipyra JKla ce Halla3e y CTamy HEM3BECHOCTH Y TIOTIIETY
ETOBE ,,0JIITyKe™, [1a TUME U TIpaBHE HecurypHocTu. CyJl oMepaBambeM TIO3UIHja
MOBEPHOIA M Ty>KHUKA Y KOHKPETHOM CITY4ajy MOXKE JIa OJIITYYH JIa j& HeHCITY bCHY
o0aBe3e Ay>KHHKa IPETXOJUIIO HECABECHO HEBPILIECHE IpaBa MOBEpHOLa, 300T
yera MOXKe J]a YCKpaTH MPpaBHY 3alITHTY. TuMe, 3a1paBo, CyJl IITUTH jeHY BUIILY
BPEIHOCT O] OHE KOja je U3pakeHa Y HOPMaTHBHO ITPU3HATOM 3aXTEBY IIOBEPHOLIA:
HOBEPEHHE KOje Iy)KHUK HMa ITPeMa CAaBECHOM U MOIITEHOM Y TIPaBHOM TpomeTy,*
ErOBO MOY3/1ake Y MOHAIIake MoBepuoIa,*! 0MHOCHO joll BaKHHUje — MPaBHY
CHUTYPHOCT.*?

Kapna je ped 0 BpeMEeHCKOM OrpaHUYCHY BpIlcHa [IpaBa y CMHUCIY 3acTape-
JIOCTH, HEMayKa TeopHja HCTHYIE A je TYyOJherhe TpaBHe To3uIje Moryhe u mpe
HETO IITO UCTEKHE MIEPUO]] 3aCTAPEIIOCTH, aJTU CE TaJa MOCTABJbha]y BUILU KPUTE-
pPHjyMH Y MOTJIETy IpKarha Iy )KHUKA U IIOBEPEHa KOje OH MMa IIpeMa MIOBEPHOILY,
a Koje ce OBUM MHCTUTYTOM MITUTH.* Passior ToMe je Ynm-eHHMIIA 1a je 3aKOHO/1a-
BaIl MPOIMUCHBAKHEM POKOBA U TIOCIICAHUIIA 3acTapeslocT! Beh 00e36emrno mpaBHy
curypHoct. CTora, yKOJIMKO Cy 3aCTapHH POKOBH Kpahu y morieny KOHKpeTHUX
MOTpaXkUBama, 10 rydibema mpasa pehe momasu.** OOpPHYTO, YKOIMKO CY OHH
JIy’W, ,,[IpABHA CUTYPHOCT OIpaBjaBa Jia Ce, U IOPe]] TOra MTO HUCY MPOTEKIU
POKOBH 3aCTapjesIOCTH, OHEMOTYNH OBJIAINTEHUK Y BPIICHY (HOPMAITHO BaJhbaHOT

3 Cnasuna Kpuera, ,,IToBpena ,,Hauena caBjeCHOCTH M MOMITEHA™ KA0 pas3jior MpecTankKa
cyOjekTuBHUX rpahaHckuX mpaBa“, Odabpane teme UpUSATUHOZ Upasa — 300PHUK padosd, 15,
H.K®&hler, op.cit., 253.

40D, Medicus, S. Lorenz, op.cit., Rn 151, 78

41 C. Kpuera, op.cit., 14

42 Cyn je Tako, y je/iHOM Cily4ajy, OLICHHO Jia CY, 3a oApeleHe BpeMeHcKe mepHo/ie, moTpa-
JKMBama Ha UME U3pKaBamba ycliel HeBpIema n3ryosseHa. Cy/ je OeHHO J1a ¢y ce 3a MMojeanHa
MOTPaXKMBamba CTEKJIE TOTPEOHE MPETIOCTABKE /1a O 10 OBOM OCHOBY JIOLLIIO J10 TyOJbeha IpaBa,
KaKo IPETIOCTaBKa KOja ce OJHOCH Ha BPEMEHCKH MEePHO/l HEBpIIEHa Npasa (Zeitmoment), TaKO
¥ OHa KOja ce OJJTHOCH Ha OKOJTHOCTH KOHKpeTHOT ciy4aja (Umstandsmoment). Tako ce y o6pasiio-
Kemy, u3Mely ocranor HaBoau: ,,CX0HO HCKYCTBY, JY)KHUK H3/PXKABAKA... MOXKE J1a IPUIIArOaH
CBOj€ YCJIOBE XXMBOTA IPUXOMMa KOjH My CTOj€ Ha pacIoJaramy, Tako Ja OH IPU HEOUeKHBAaHIM
HaKHaJHUM 3aXTeBHMa 3a U3/IpKaBarbe He MOJKe Jla TIOCETHe y YIITel)eBHHY, Te TaKo, 110 TIPaBHITy,
nocrie y Teskak nooxkaj ., BGH, Versdumnisurteil vom 22. November 2006 — XII ZR 152/04, no-
CTYIHO Ha http.//lorenz.userweb.mwn.de/urteile/xiizri52_04.htm , 07.12.2016. ronuse.

4 D. Medicus, S. Lorenz, op.cit., Rn 151, 78

44 OKOJIHOCTH MOJ1 KOjuMa ce Ty6e MOTpakuBarmka 3a Koja je npeiBul)eH Kparak pok 3acra-
perocTH (Tpu roJUHE) ce UCIUTYjy 3y3eTHO cTporo. BGH, Versdumnisurteil vom 22. November
2006 — XII ZR 152/04, noctynHo Ha http://lorenz.userweb.mwn.de/urteile/xiizrl52_04.htm ,
07.12.2016. roguue u BAG, Urteil vom 11. Dezember 2014, Az, 8 AZR 838/13, noctynHo Ha https:/

openjur.de/u/761570.html, 07.12.2016.
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IpaBa jep ra je Ha OYUT HAYMH 3aHEMApHO U TO Y TOIUKO] MjepH Ja ce je NpyTH
N0Y3/1a0 ¥ OCJIOHHO Ha FeroBo MoHalame. 4’ 360r Tora je Moryhe 1a nmpaso mpe-
CTaHe W Mpe HEero IITO UCTEKHE MEePHOJI y KOjeM TOBEPUIIAll MOXKE MPUHYIHIM
MyTEM OCTBapHUTH CBOj€ MOTPAKUBAKE, OJTHOCHO MIPE UCTEKA POKa MOTPEeOHOT 3a
3acTapesiocT.

Y HeMauK¥ MpaBHYU CUCTEM, OBaj MHCTHUTYT j€ YIIIA0 jOII y TPBUM T'OIMHAMA
Bakema [ 'pahanckor 3akonnka. MictruHa, ¢ 003upom Ha TO aa ce Verwirkung mnpu-
MEHYje caMO M3Y3€THO, y PaHUjeM TMePHO/Y CE TIPEMO3HABAO MPETEKHO Y 00JIaCTH
TProBavKoOr M paHor 1paBa.*é JlaHac iMa YHUBEP3aJIHH KapaKTep, OMIITeIPHXBa-
heny adupManujy Hauesa CaBECHOCTH H TOIITEHA, KA0 OTPAHHYCHA Y CII000THOM
BpIIEHY CBUX I'pahaHcKkuxX cyOjekTHBHUX mpaBa.’’ Tume ce, MehyTuMm, He Memba
YUEHEHUIA JIa CE Ha 0Baj HAYMH [IPaBa MOT'Y U3TYOUTH CaMO M3Yy3€THO, YKOIHKO
TO MPOM3JIA3H U3 CBUX OKOJTHOCTH KOHKPETHOT city4aja.*® ¥ 063up ce y3uma npu-
pona mpaBa, BpCTa MpaBHOI M0CTIa, BUCKHA 3aXTeBa, JPKamkE MOBEPUOLA U Y-
xuuka. [lITaBurie, Ha 0Baj HAYMH MOTYhe je 1a IpecTaHe | 3aXTEeB U3 aIllCOTy THOT
mpaBa, IITO HAPABHO HE JIOBOJIM JIO TyOJbema caMor IpaBa, Beh 3axTeBa mpema
ofipeheHoM NIy mpeMa KoMe 3aKacHesIo BPIICHE MPEICTaBIbha MOBPEy CABECHO-
CTH U MoIiTermba.*

3.1.1.2. I'yOsbeme 3axTeBa HEBPIICHEM Y HAIIEM TIPaBy

VY nepuonay npe nonomema 300, CyI0BH CYy Y CABECHOM U MOIITEHOM TIpe-
NO3HABAJIM KPUTEPHjyM OLIEHE OCHOBAHOCTH TY>KOCHUX 3aXTeBa. Y MPaBHO] JIH-
Teparypu ce Hajuyenihie HaBoJe JABE TaKBE OJyKe, 00e MPOUCTEKIIE U3 UCTHX
NpaBHUX CUTyallWja: Kynall, Kao IoBepuialn odaBe3e Ha Mpeajy CTBapu, HAKOH
JIOCTIEJIOCTH CBOT MOTPaKUBakha HHje BPIIHO CBOjE MTPAaBO, OJHOCHO HHUjE 3aXTeBA0
UCTIOPYKY, HUTH PacKuJ yroBopa (y3 HakHaay mrete). BpxoBHU npuBpensu cyq
je, MoAyllie ca HEeUITO APYTayrjoM IIPAaBHOM apr'yMEHTAIHjoM, aJld TO3MBOM Ha
Ha4eJo CaBeCHOCTH U TOMITEHa, 000 3aXTEB KYyIIa 3a MPHHYIHO UCITYHCHE
yroopa,>® Oyayhu na ayku BpeMEHCKH MEPHOJT HHje TPasKUO FErOBO U3BPILCHHE.

4 ur. npema: C. Kpuera, op.cit., 15

46 C. Kpuera, op.cit., 17-19.

47D. Medicus, S. Lorenz, op.cit., 78, 79.

48V jemHoM ciyuajy, CyJI je OLIEHHO Ja 3aKyIIiu He rybe 3axTes 3a nospahaj ucrmahenor
KOJI HEOCHOBAHOT jeIHOCTpaHOr yBeharma 3aKymHIHEe caMo 300T TOra MITO ¢y IPBOOUTHO HCILIa-
THIIM Tako oapelheH uzHoc. Y 00pasiioxkemy, Cy/l je HaBeo Jia TYKHJba U BbeH MYk 0e3pe3epBHIM
rahiambeM HUCY CTBOPHIIN TAKBE OKOJIHOCTH YCIIE KOjuX O TyKEHH Kao 3aKyIloaBall Morao jia
ce Mmoys3/a y To Jla 3aKynnu 3axTes 3a nospahaj Bume nehe necrunatu., BGH, Urteil vom 20. Juli
2005 — VIII ZR 199/04, noctymnHo Ha https.//openjur.de/u/225500.print, 16.12.2016. ronune.

4 C. Kpuera, op.cit., 19

30 Tpecyna BpxosHor npuspeaHor cyaa, Cit 639/69 ox 5.4.1962. u [pecyna BpxoBHor mpu-
BpenHor cyna Cin 81/56 ox 28.02.1956, ananusupane y: C. Kpuera, op.cit., 23-26. Y uctom cMucity
u: Bnagumup B. Bonunenuh, Takozsana snoyiioiupeba iipasa, beorpan 1997, 91
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JIonomemeM 300 Havea0 CaBECHOCTH U TMOINTERA’! je CBPCTaHO y paHT
oOaBe3yjyhux npasuna. Mnak, Bpeme Koje je o7 Taja IpOTeKJIO HHje MHOT'O JI0-
MIPUHEIIO TOME J1a CE OBaj, TP CBETa €THYKH IMPUHITNII, HAMETHE H3Haa (opmal-
HOT IIpaBa y OHOj MEPH KOja je HeOIXO0/[HA JIa CE OJIPKH MPAaBHA CUTYPHOCT.

Hogwuja cyncka mpakca ockyeBa y omjiykama y KojuMma Ou ce MorJia Ipero-
3HATH OBaKBa apupmalyja CaBECHOT U MOMITEHOT, HAKO O TOME BOAM pavyyHa 110
cyx0eHo0j my)kHOoCTH. [IpeTexxHo, CyZ1 OBUM HAYeIIOM 00pa3iiaXke CBOjy OMIYKY
KOja je carjlacHa 3aKOHCKHM HJIM yTOBOPEHHM IMPABUJIMMa MOCTYMamka>?, aau
OKJIEBA KaJia je MOTPeOHO OMOUTH 3aIITUTY OUXTIIEIHOT TpaBa.>® Mnak, y jeqHoM
CIIOpY, Cy[l je 0010 3aXTEB TYyKHOLA 300T TOTa IITO j€ OAYTOBJIAYNO Ca FbETOBHUM
MPUHYIHAM OCTBAPHBAHEM. ,,Y KOHKPETHOM CIyd4ajy, Ty KHOILY je MPU3HATO
cyOjeKTHBHO ITPaBO HAa HAKHAJTY 32 KOpHUIINEeHE BUJICO KaceTa... L[nib ycTaHoBIbe-
a CyOjeKTHBHOT TIpaBa Ha HAKHANY, HHjE J1a C€ OHO MPOTEXKe y HEMOTIe N, 1Ma y
KOHKPETHOM CJIy4ajy IPBOCTEIIEHU CY/I HUje IICHHO JIa JIU j& MMOHAIIAkE TYKUO-
I1a... TPOTUBHO HAYeTy CABECHOCTH M TOMITERHA. Y KOHKPETHOM CITy4ajy, Ty KUJIall
je umao MoryhHocT na nogHece Ty:k0y u y Toky 2006. u 2007. (1Be roguHe oj
JTOCTICIIOCTH 00aBe3e MYKHUKA, UpUM. ayitiopd), a UCTH j€ TO YUUHHO TEK IOJI0-
BuHOM 200854 I1ITaBuIlle, U3 HABEIEHE OITYKE CE MOYKE 3aKJbYUYHTH JIa j€ 3aXTEB
OonOMjeH W Mopen YUHCHUIIC /1a HUje TPOTEKao MpeaBU)eHN POK 3aCTapelIOCTH.

Ha uctuMm npemucama novyrBa U HU3 HOPMAaTUBHHX pellieka. [Ipumepuiie,
YTOBOpP C€ MOYKE TIOHHUIIITHTH 300T TIOCTOjalba MaHa BoJbe y ogpeheHnM pokoBH-
Ma.> Wy, HecaBeCHH BJIACHHMK 3€MJBHIIITA HA KOJEM CaBECHH I'PaIHJIaLl TIOIHKE
objexar ryou ImpaBo CBOjUHE Ha A€y 3eMJBHINTA Ha KojeM je objekar carpalem.>®

Jaxne, u y HameM paBy, oJi0Mjamke Ty »KOEHOT 3aXTeBa 13 pa3iiora o Kojuma
CyIl BOIH padyHa I10 cTyk0eH0j Ty>KHOCTH TOBOJIH, 3aIIpaBo, 10 I'y0Jbeha IIpasa.

3.1.1.3. KonauHo: fa nu je Moryha koMIeH3aIuja KOMIIEH3aHTOBOT
3acTapesor NoTpaKuBama?

OcBpHEMO JIH ce Ha Halll IPUMEpP, OAHOCHO XUIIOTETUYKHU MPo0IeM, MOTIIN
OmcMo 11a 3aKJBYUHMO J1a je KoMIleH3anuja Moryha, Makap u u3y3eTHO, U aKo
MPUTOBOP 3aCTapesocTH Oy/ie HCTAKHYT HAKOH U3jaBe O IpeOujamby.

1951, 12 300

32 TIpecyna Bpxosuor cyna Cp6uje, [Tpes. 142/2005 ox 14.04.2005. ronune, [Ipecyna Bumier
TproBuHCKor cyza 'y beorpany, ITx. 1079/2002 0 20.03.2002. rogune.

33 ApryMeHTannjoM Kojy mpyska [eJOKyTaH MPaBHU CHCTEM, HAPOUHUTO HEroB KOTCHTHU
JIe0, Y3 JOBOJBHO KPHTHYKOT ITPOMHUIIIJbaEa, MOTJIA OU Jla ce ONpaB/ia TaKBa CyJICKa OJUTyKa.

34 TIpecynma Ocnosror cyzna y Kpassesy I1 1320/10 ox 25.3.2010. roaune u Pemesse Bumier
cynay Kpassesy, 2I5k. 870/10 o 22.7.2010. — bunren cyncke mpakce Bumier cyna y Kpassesy 3/2010.

3 Ym. 117 300

36 CxomHO uwit. 24 3aKoHa 0 OCHOBaMa CBOJUHCKOIPaBHUX ofHoca, Ciyx6enu auct COPJ,
6p. 6/80 u 36/90, Cayx6enu nmuct CPJ, 6p. 29/96, Cnyx6enn rmacuuk PC, 6p. 115/2005.
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VY OKOJTHOCTH Jia je KOMIICH3aHT OJUTy4YHO Jia BPIIHU CBOje MPaBO OHJIA Kaja
j€ M caM TOCTao Ay XKHHK, a 1a ce MPETXOIHO APKao MOTIYHO acUBHO, HUjE Te-
HIKO MpoHahin eJeMeHTe HeCaBECHOT U HETOIITEHOT BpIlekkha. JoIll penn3Huje,
ped je 0 IPOTHBPEYHOM IOCTYIIAY, KOje je Y OOMUTallMoHUM OJJHOCUMa Hajuenrhn
BHI 3710y moTpede npasa.’’ Ko qyHUKa je OBepuIIal] TAKBUM ITOHAIIAHEM CTBO-
pHO yBepeme 1a cBoje mpaBo Hehe ocTBapuBaTH, a IOTOM H3jaBOM BOJbE CIIPEUHO
Iy>)KHUKA J1a OCTBAPU M CBOj€ YTYKHUBO MOTPaKUBAE U CBOje MpeodpakajHo
MpaBo Ja MPUTOBOPOM 3acTapesiocTu oabuje 3axTeB. HapaBHo, o/utyka o gomyrire-
HOCTH y KOHKPETHOM CJIy4ajy Tpebaso Ou ma Oyae pe3yaTaT CyarjcKe OleHe CBUX
pelieBaHTHUX OKOJTHOCTH: TIPeAMETa AYyTrOBaHe IpecTalnje, BpeMeHa Koje je mpo-
TEKJIO Y HEBPIICHY WU Of] HACTYTamkha 3acTapesioCTH, TIOHAIIamha MOBEPHOIa Y
JaTUM OKOJTHOCTHMA, TIOHAIlIakha Ay>)KHUKA. Y BE3U ca MOTOBHM, 3HauajaH MOMEHAT
cBaKkako OW Morao Ja Oyzne 1 TpeHyTak y KojeM he ce, HakoH u3jaBe o0 pedujamy,
MO3BATH Ha 3aCTApeIIOCT, jep OM 1 BEeroBo OIyroBIavYe-e MOTJIo aa Oyne oapas
HECaBECHOT MOCTYTamka. 3aXTEB MTPABHE CUTYPHOCTH, MAK, HAJAXKE JIa IOMYIIITEHOCT
Oy/e u3y3eTak, a He MpaBmiIo.™®

HenocraTak cTBapanadke yjore cy/a JOHEKIIE MOXEMO Jia TPUITHIIEMO KO-
TeHTHO] PeJaKluji OMHOCHE oaperade.

3.2. [loTpaxuBame KOMIIEH3aTa je 3acTapeJio

Kana uzjaBy o npeOujamy aaje Jy>KHUK 3acTapese o0aBese, He IOCTOjH Juie-
Ma y TIOTJIey ITpaBHOT JIejCTBA TaKBE M3jaBe: KOMIICH3aHT TacH CBOjy (3acTapeny)
o0aBe3y, )KPTBOBaEM YTYKHBOT IIOTPaXKMBama. M3jaBa o mpedujamy HIje HUILTA
IIPYTO JI0 jeTHOCTPAHM MTPAaBHH MT0CA0, KOjIM ce 00aBe3a raci He3aBHCHO O] TOTa
JIa JTK je Ay »KHUK 3HA0 32 HACTYIAmke 3aCTapeiocTH uiu He.>’ PasymibuBo, u3ja-
Ba JaTa MoJ MPeTHOM, TPUHYIOM HJTH TIpeBapoM (He U Yy 3a0IyaIn) Moxe 1a Oye
nouumTeHa.

Ykonmuko 61, eBEHTyaTHO, U3jaBa o mpeOujamy Onia OCHOB ITPECTaHKa, a Aa
Cy 3a caM IpecTtaHak o0aBese oTpedHe U nmoceOHe YMHUAOE (HIIP. CIIPOBOheme

7Y tom emuciy Bua. B.B. Bonunenuh, Taxossana snoyiomipeoa tpasa, Iparossyd Croja-
HoBuN, ,,3a0paHa 3noynorpebe npasa’, Anaau [pasnos axynitieiua y beocpady, 6p. 3-4/79, 379-390,
Jparosby6 CrojanoBuh, ,,Venire contra factum proprium®, Ananu Ilpasnoé ¢paxynivieiia y Feozpa-
9y, op. 1-3/72, 527-535, Cnobonan Ileporuh, ,,['panure ciodoxe yropapamwa“, Anaru Ilpasnoz
gaxyniuenia y beozpady, o6p. 5-6/71, 489-519.

58 3aHUMJBHMBO je pelierbe Koje npeasul)a ckanmHaBcKo npaso. HavMe, 1a 61 ce OTKIOHHU-
Jla HEM3BECHOCT Yy CHTYyalrjamMa KaJa MOBEPUJIall He BPIIHU CBOje MPABO U HAKOH WITO je oOaBe3a
JocIiena, 1y KHUK 00aBe3e Tpebda J1a mocTaBy MOBEPUOILY MOCeOaH YIUT JIa JIH, U [OPe/l 3aKaIbe-
wa, ke yuHUAOY. Ernst Rabel, Das Recht des Warenkaufs, 1. Band, Berlin 1964, 4. HaBeneno
y: C. Kprera, op.cit., 27.

¥ Y. 367 300

0B, Jlo3a, op cit., 839, b. Busnep, op.cit., 1307.
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y MOCJIOBHUM Kiburama)®!, ona O ce cMaTpaia oapHLameM 011 3aCTapesioCTH, YaK
U Kaja Huje gara y nucanoj Gopmu. TakBa kBanudukanuja npousaasu ynpaBo
13 HayeJla CaBeCHOCTH U TOIITErHa,%” 300T Yera O Cyx Mopao Ja o0H1je HaKHAIHO
MCTaKHYTH MIPUTOBOP 3aCTAPEIOCTH K0 HEOCHOBAH.

4. 3AKJbYUAK

VY HacTojamy /Aa NPEIU3HO Peryyniie MUTambe KOMICH3alN]e Ka0 HaUMHa
npecranka o0aBe3a, 3aKOHOABAII je, YHHH CE, OTBOPHO MPOCTOP 3a KOHPY3HjY U
NpaBHY HECUTYPHOCT y MOTJIEAY KOMIICH3aIHje 3aCTapelior NOTPpaXHBamka, U TO
MPBEHCTBEHO Ka/1a je ped o mpedujamy 0 KOjer J0JIa31 BaHCYICKH, jeITHOCTPAHOM
M3jaBOM BOJbEC KOMIIeH3aHTa. Ty pa3iuKyjeMo JIB€ CUTYyaIlHje, Y 3aBUCHOCTH OJI
TOra KOME IIpUIaa 3acTapelio MoTpakuBame. Y Clydajy Kaja je MOTpaKUBambe
KOMIIEH3aTa 3acTape’io, Tj. Kaja ce TyKHHUK 3acTapelsic 00aBe3e jaBiba y yJIO3H
KOMIICH3aHTa, JINIIA KOje J1aje 3jaBy BOJbE O Mpedujarby, OH M3jaBOM racH CBOjy
3acTaperny o0aBesy KpTBYjyhu, IPUTOM, CBOj€ YTYKHBO MOTpaknBame. OBaKBO
JIejCTBO M3jaBe KOMIICH3aHTa, yKHUKA 3acTapese obasese, HacTyma 0e3 003upa
Ha TO J1a JIU je 0Baj 3HAO0 3a 3aCTapesioCT UJIU HE.

VY npyrom cirydajy, MoBEpHIIAIl 3aCTapesior OTPAKMUBaka je Taj KOjH J1aje
u3jaBy BoJbE O peOHjamy, KOMIIEH3aHT. MehyThM, OroBOp Ha MUTAKE KAKBO je
JIejCTBO M3jaBe BOJbE KOMIICH3aHTA, IOBEPHOILIA 3aCTAPEIIOT MMOTPaKUBAKhA, HUjE
CacBHM JIaKO JIaTH, UMajyhu y By ofpende 3akoHa 0 OOIHTalliOHUM OTHOCHMA
KOjuM ce perynuiie MoryhHocT npeOujama 3acTapesior NoTpaxkupama. Tako, y
3aKkoHy je HaueHO MpeaBUl)eHO Ja ce 3acTapesio MOTPAKUBAHE MOXKE KOMIICH-
30BaTH YKOJHMKO HUje OMJIIO 3acTapero y TPEHYTKY KaJia Cy ce CTEKJIN YCIIOBH 3a
npedujame. MehyTum, y IpyroMm craBy UCTOT 4YjaHa MpenBUHO je 1a U TaKBO
MOTPAXKUBAKE MOXKE OUTH KOMIICH30BaHO, C TUM JIa JI0 KOMIIeH3anuje Hehe pohu
YKOJIMKO j& Ty>KHUK HCTaKao IPUTOBOP 3aCTAPEIOCTH.

Jesnuka penakuuja HaBeneHe oapende ynyhyje Ha To 1a je moTpeOHO aa
JIy’)KHHK 3aCTapeior MoTpakMBama HCTAaKHE IPUTOBOP 3aCTApPEIOCTH IIPe HETro
MOBepHJIall JIa U3jaBy O KOMIIEH3alHju, 1a 0u je cpeuno. C npyre cTpaHe, UCTa
oapeada Morya OM 1a ce TyMayu ¥ Ha HAuWH Ja JYKHUK 3acTapelie 00aBe3e CBO-
JUM HaKHAJHO UCTAKHYTHM IPUTOBOPOM MOXKE YKUHYTH KOMIICH3AIH]y KoOja je

ol ,..MebhyTum, y KOHKPETHOM CIIy4ajy, KOMIICH3aI[ija HIje PETHCTPOBAHA ¥ U3BOJMMA
JKHPO-padyHa yYeCHHKA KOMICH3a1lH]e, 11a Cy HIKECTEIICHHU CYI0BH MTPABHIHO MPUMEHMIIN MaTe-
pHjaIHO IIPaBO, TOLITO Cy YTBPAKIM Ja 00aBe3a TyKeHor Huje npecrana...” (13 npecyne Bpxos-
Hor cyna Cp6uje, [Ipes. 634/00 ox 27. neuembpa 2000. ronune).

2 ....CBaKO MOHAIIAKE TY)KHUKA KOje TIpeMa Havyelly CABECHOCTH M IMOIITEHha U3 uiaHa 12
300 npeacraBiba TOTBPAY AYKHUKOBE 00aBe3e MpeMa OBEPUOLLY IPEACTaBIba MPU3HAKE Ayra...
(U3 npecyne Bpxosuor cyna Cp6uje, [Tpes. 142/2005 ox 14.04.2005.).
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HACTYIHJIA Y TPEHYTKY W3jaBe BOJbE KOMIICH3aHTa, OJIH. TIOBEPHOIIA 3aCTapeIior
MOTPaKHBAHA.

[IpBo pemieme mpema KojeM je TOTpeOHO J1a MPUTOBOP 3aCTapesIOCTH MPET-
XOIH M3jaBH KOMIICH3aIIHje 1a OU CIIpeduno mheH HaCTaHaK, He YUHU CE CarjlaCHUM
[UJbY KOJU j€ 3aKOHOaBAll UMA0 y BUY MPUIMKOM PEryJIHCamba 3aCTapesoCTH.
Hawmwme, mpoTekoM poka 3acTapesiocTu, 1y KHUK CTHYE TTIpeoOpaskajHo MpaBo aa
onouje MMOBEPHOYEB 3aXTEB 3a UCIYHEmkEe NyroBane mpectamuje. Ctora, pereme
peMa KojeM MPUTOBOp 3aCTapesIoCTH CcripeyaBa KOMIICH3AIH]y CaMO aKo MpeT-
XOJIM M3jaBU 3HAYMIIO OM J1a Ce U3jaBOM O IpeOujamy Ty KHUK 3acTapesic o0aBese
cIipedaBa Jia BPIITH CBOje ITpeoOpakajHO MPaBo J1a OTKJIOHU ITOBEPHOUCB 3aXTEB
MaKO CaMOT 3aXTeBa HUje HU OMIIO

Ca apyre cTpaHne, TyMadewe mpemMa KojeM JIy>KHUK 3acTapesie 00aBe3e Moxe
MPUTOBOPOM 3aCTAPENIOCTH YKUHYTH KOMIICH3AIIH]y, MOTJIO OF IIOBEPHOIIA JIOBECTH
y HETMOBOJbHY cUTYaIHjy. Kako je u 3acTapesio noTpakuBame U Aajbe MOTPaKHU-
BamkE, BHETOBO BPLIEHE I10 NIPOTEKY POKA 3aCTAPENIOCTH HE 3HAYU a priori HeCa-
BECHO TNOCTyTame nosepuona. Takohe, Kako MPUTOBOP 3aCTAPEIOCTH Iy KHHKA
HUje BPEMEHCKH OI'PaHHYeH, T¢ OU JTY)KHUK MOTa0 OBaj IPUTOBOpP ucTahu y OuIto
KOM TPEHYTKY YIIPKOC BEPOBaby MOBEPHOLIA 3aCTaPEIIOr MOTPaKMBakba (KOMIICH-
3aHTa) J1a je KOMIICH3aIjOM TIpecTalia i Hkeropa 006aBpesa mpemMa JyKHUKY T10-
TpaXuBama Koje je 3acTapelio (KOMIEH3aTy).

JlakJie, y OBOM ciy4ajy BaHCYJICKE jeIHOCTPaHE KOMIICH3AI[H]e 3aCTapesior
MOTPAKUBAA, MOXKEMO TOBOPUTH O CyKOOY JIBa IpaBHA HHTEpeca: eUKACHOCTH
MpaBHOT MpoMeTa (Koja ce HacToju 00e30eIuTH My TeM KOMITeH3a1uje Melycoo-
HUX MOTpPakMBarba) U MPaBHE CUTYPHOCTH (YMjeM OCTBapemy CIyKu, uzmelhy
OCTalluX, ¥ MHCTUTYT 3aCTAPETIOCTH, KA0 CPEJICTBO YCIIOCTaBIbamha PABHOTEKE
n3mel)y aKkTUYKOT U MPAaBHOT CTakba).

Kao pememe 3a npeBasuiaxeme OBOT MpodieMa, y paay je MpeasioKeHa
MpHUMeEHa Havesla CAaBeCHOCTH U noniTewna. C THM y Be3H, Kao O3UTHUBAH MTPUMED
MpHUMEHE Havyelia CAaBECHOCTH M TIOIITEha, HABEJICH je MHCTUTYT I'y0Jbeiba MpaBa
ycnen HeBpiewa (Verwirkung) xoju je pa3Buiia Hemauka cyJicka npakca. Haume,
JI0 TyOMTKA TIpaBa, OJHOCHO MPaBHE MO3UIU]E JTOTIa3u YKOJIHUKO TUTYJAP HE BPIIU
CBOj€ MPaBO JIy’KH BPEMEHCKHU MEPHO/I, TIPU YEMY j€ KOJI Ty )KHHKA, C 003UPOM Ha
YKYITHO NIOHAIIahe MOBEPHOIIa, CTBOPEHO YBEPEH-C 1a r'a TUTYyap Hehe HY BpIIH-
TH. HakHatHO BpIIIeH-e TTpaBa o1 CTpaHe MOBEPHOLA CYIPOTHO HErOBOM JIOTa1a-
[IEHEM JIPKAY YMHU T'a HECABECHUM, OJTHOCHO yKa3yje Ha 370ynoTpedy mnpasa.
C 003upom Ha TO /1a Ha OBaj HAaYMH MoKe Jgohu 10 TyOJbema rpasa u rnpe ucTeka
pOKa 3acTapesiocTH, Kao ¥ Ha TO Jia CyJI O CABECHOM M TIOIITCHOM TIOCTY Ay
y4ecHHKa rpal)aHCKONpaBHOT OJJHOCA BOJAM pavyyHa MO CIyKOCHO] Ty KHOCTH,
0Baj MPaBHU MHCTUTYT MOXKE TOCIYKUTH KA0 MOTOHO CPEACTBO Aa CE CIPEUH
MIPaBHO JIjCTBO KOMIICH3AITH]e MMOTPaKMBarba OHa Kajaa Of IeroBO HACTyTambE,
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¢ 003UpPOM Ha OKOJTHOCTH KOHKPETHOT CIydaja, yIPO3UI0 IpaBHY CUTYPHOCT. C
THM Y BE3H, Ja OU JIOILIO /10 T'YOUTKA MPpaBa o OBOM OCHOBY, JACHO IE(pUHUCAHUM
MPETIOCTaBKaMa Koje MOpajy OMTH UCIYEEHE Y CBAKOM KOHKPETHOM CIIyuajy
00e30¢ehyje ce camo n3y3eTHA IPUMEHA OBOT HHCTUTYTA.
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Unilateral Offsetting of an Expired Claim

Abstract: Offsetting (compensation) represents a way of termination of an
obligation by calculating mutual claims and debts between the offsetting parties.
Which claims or debts can be an object of offsetting is regulated by the Law. In
most of legal systems, conditions for the offsetting can be reduced to reciprocity,
maturity, homogeneity and enforceability of the claims. With regard to the latter,
the issue of the expired claims is especially interesting. Our legislator has opted
for the dominant opinion in the modern theory of civil law that the expired claims,
in principle, cannot be offset. However, in certain cases, such a possibility is not
excluded. By this is meant, firstly, the offsetting of the claims which were not ex-
pired at the moment when the conditions for the offsetting materialized. Secondly,
the legislator stipulates that the offsetting is also possible when the claim had
expired before it could have been terminated by the offsetting, if the statement of
offsetting was given before raising the objection of expiration. In the paper, pre-
cisely this latter will be discussed, because the linguistic interpretation of the
relevant provision raises many questions.

Keywords: offsetting, expiration, objection, the principle of good faith, the
principle of abuse of rights.
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