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WIT­HO­UT RE­PRE­SEN­TA­TI­VITY. ­
AN EM­PI­RI­CAL RE­SE­ARCH.*

Abstract: A research group consisting of the authors of this study determined 
to carry out comprehensive empirical research on the opinions of lay assessors 
and professional judges in Hungary. Since such an endeavour had not taken pla­
ce for more than fifty years, research was now aimed at detailing the system of 
lay judges. The commonly perceived negative view of lay assessor activities was 
thought to have been induced by myth, professional superiority and negative sta­
tements also similarly made in other countries rather than being based on the 
very views of those who actually had an insight as lay or professional judges into 
the effective functioning of the system. The objectives of that research were two-
fold: not only did they intend to convey a full picture of the current lay assessor 
system based on specialist literature, legislation analysis and the opinions of lay 
and professional judges, but they also brought forward de lege ferenda proposals 
to the legislator if it was so desired. This study analyses one of the basic questions 
that goes to the heart of lay participation in dispensing justice: the problem of 
selection and representativity.
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In the pe­riod of the sin­gle-party system, lay co­urts ba­sed on the So­vi­et mo
del we­re in no way a re­in­for­ce­ment for lawyers that po­pu­lar re­pre­sen­ta­tion was 
ser­ving any sen­si­ble pur­po­se.1 In Jac­kson and Ko­va­lev’s ar­tic­le, it is hypot­he­si­zed 
that among the Co­un­cil of Eu­ro­pe mem­ber sta­tes the­re is very lit­tle or no lay par
ti­ci­pa­tion in the po­o­rest sta­tes or in the le­gal systems that re­spect hu­man rights 

* The re­se­arch was car­ried out in the fra­me­work of a pro­ject Reg. No. K 120693 en­ti­tled “A 
pártatlanság biztosítása az igazságszolgáltatásban. Összehasonlító vizsgálat” (En­su­ring im­par­ti
a­lity in ju­sti­ce. A com­pa­ra­ti­ve analysis)

1 Kulcsár, Kálmán: A népi ülnök a bíróságon. Bp., Akadémi­ai K., 1971. p. 127.
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le­ast.2 It is al­so hig­hlig­hted that in for­mer com­mu­nist le­gal systems the re­duc­tion 
of lay par­ti­ci­pa­tion ta­kes pla­ce in re­spon­se to the ne­ga­ti­ve ex­pe­ri­en­ce of the old 
re­gi­me and exam­ples cle­arly show the abo­ve aspects may ove­r­lap from ti­me to ti­me. 
In his 2011 re­se­arch pa­per on the re­form of the Czech lay adju­di­ca­tion system,3 
Mic­hal Bo­bek al­so men­ti­ons the le­gi­sla­ti­ve re­a­sons for whit­tling the lay ele­ment: 
the­ir inac­ti­vity and mo­dest par­ti­ci­pa­tion co­u­pled with tec­hni­cal dif­fi­cul­ti­es ari­sing 
from the fun­cti­o­ning of the lay as­ses­sor system. In 2016, the Hun­ga­rian Mi­ni­stry 
of Ju­sti­ce put for­ward a pro­po­sal to re­struc­tu­re the system of lay jud­ges un­der the 
cri­mi­nal pro­ce­du­re re­form.4 In re­struc­tu­ring the Hun­ga­rian lay jud­ge system, the 
le­gi­sla­tor, which fer­vently sup­ports re­du­cing lay par­ti­ci­pa­tion, ma­kes re­fe­ren­ce 
to pri­o­r—al­be­it non-iden­ti­fi­ed­—ne­ga­ti­ve ex­pe­ri­en­ce, the ten­den­ci­es that may be 
ob­ser­ved in ot­her co­un­tri­es and how the de­ve­lop­ment of the system di­ver­ted from 
the ru­le of law.5 Lay par­ti­ci­pa­tion re­ma­ins re­stric­ted to mi­li­tary and ju­ve­ni­le cri­mi­nal 
pro­ce­e­dings. In prac­ti­ce, the re­form le­ads to the con­se­qu­en­ce that the le­gi­sla­tor 
will uti­li­ze lay jud­ges’ spe­cial (mi­li­tary, pe­da­go­gi­cal or psycho­lo­gi­cal) know­led­ge 
and not the­ir ge­ne­ral li­fe ex­pe­ri­en­ce. Ar­gu­ments for the con­si­de­ra­ble cur­ta­il­ment 
of lay par­ti­ci­pa­tion se­em rat­her un­cer­tain and re­fe­ren­ce to hi­sto­ric ti­es ap­pe­ars 
overw­ro­ught due to the si­mi­larly fun­cti­o­ning mi­xed ju­di­cial system in va­ri­o­us 
de­moc­ra­tic sta­tes. Yet, this ten­dency is wit­ho­ut a do­ubt in li­ne with the ex­pec­ta
ti­ons of a sig­ni­fi­cant seg­ment of the Hun­ga­rian le­gal com­mu­nity. It is the­re­fo­re 
an open qu­e­sti­on whet­her the­re is a po­si­ti­ve re­la­ti­on­ship bet­we­en re­du­cing lay 
par­ti­ci­pa­tion and go­vern­men­tal in­ten­ti­ons of re­stric­ting in­de­pen­dent in­sti­tu­ti­ons 
or, rat­her, we are wit­nes­sing how le­gal lobbyists as­sert the­ir will in le­gi­sla­tion.

2 Jackson, John D. – Kovalev, Ni­ko­lai P.: Lay Adju­di­ca­tion in Eu­ro­pe: The Ri­se and Fall of 
the Tra­di­ti­o­nal Jury. Oñati So­cio-Le­gal Se­ri­es. 2016. 6/2.6. Re­tri­e­ved 10 Oc­to­ber 2016 from http://
ssrn.com/ab­stract=2782413

3 Bobek, Mic­hal: Ju­di­cial Se­lec­tion, Lay Par­ti­ci­pa­tion and Ju­di­cial Cul­tu­re in the Czech 
Re­pu­blic: A Study in a Cen­tral Eu­ro­pean (Non) Tran­sfor­ma­tion. Re­se­arch Pa­per in Law. 2014. 3. 
27. Re­tri­e­ved 10 Oc­to­ber 2016 from http://aei.pitt.edu/63516/1/re­se­ar­chpa­per_3_2014_bo­bek.pd­f

4 Draft le­gi­sla­tion on the Hun­ga­rian Co­de of Cri­mi­nal Pro­ce­du­re No. ME/163/2015. 
Előterjesztés a Kormány részére az új büntetőeljárási törvény szabályozási elveiről.(A pro­po­sal 
for the Go­vern­ment on the le­gi­sla­ti­ve prin­ci­ples of the new co­de of cri­mi­nal pro­ce­du­re) Draf­ted 
on 30 Ja­nu­ary 2015 in Bu­da­pest by the Mi­ni­stry for Ju­sti­ce, 2015. p. 32. Re­tri­e­ved 10 Oc­to­ber 2016 from

http://www.kor­many.hu/dow­nlo­ad/1/21/40000/20150219%20IM%20el%C5%91ter­jeszt%
C3%A9s%20az%20%C3%BAj%20b%C3%BCntet%C5%91elj%C3%A1r%C3%A1si%20t%C3%
B6rv%C3%A9ny%20szab%C3%A1lyoz%C3%A1si%20el­ve­ir%C5%91l.pd­f

5 “The 1949 lay jud­ge system that be­ca­me the ge­ne­ral sce­ne in cri­mi­nal ca­ses aro­se from 
the con­si­de­ra­tion that the to­ta­li­ta­rian sta­te ap­pa­ra­tus in­ten­ded to op­press in­de­pen­dent ad­mi­ni­stra
tion of ju­sti­ce. The­re­fo­re, due to its ori­gi­nal pur­po­se and re­gar­ding the first sen­ten­ce of Ar­tic­le U(1) 
and Ar­tic­le R(3) of the Fun­da­men­tal Law, the system can­not be furt­her to­le­ra­ted in its unal­te­red 
form un­der ru­le-of­-la­w prin­ci­ples. In­stead of ge­ne­rally in­vol­ving lay as­ses­sors, the­re is a need for 
de­ter­mi­ning the ca­se types in which ef­fec­ti­ve and fa­ir ju­sti­ce is in fact pro­mo­ted by so­cial em­po
wer­ment li­mi­ted by spe­cial cri­te­ria.”

At­ti­la Badó, Ph.D., Hungarian mixed court without representativity an empirical... (стр. 1415–1436)
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Wit­ho­ut be­ing awa­re of the ob­jec­ti­ves of the re­form, a re­se­arch gro­up of the 
aut­hors of this study had de­ter­mi­ned to ca­rry out com­pre­hen­si­ve em­pi­ri­cal re­se
arch on the vi­ews of lay as­ses­sors and pro­fes­si­o­nal jud­ges in Hun­gary. Sin­ce such an 
en­de­a­vo­ur had not ta­ken pla­ce for mo­re than fifty years, re­se­arch was now ai­med 
at de­ta­i­ling the system of lay jud­ges. The com­monly per­ce­i­ved ne­ga­ti­ve vi­ew on 
lay as­ses­sor ac­ti­vi­ti­es was tho­ught to ha­ve been in­du­ced by myth, pro­fes­si­o­nal 
su­per­i­o­rity and ne­ga­ti­ve sta­te­ments al­so si­mi­larly ma­de in ot­her co­un­tri­es rat­her 
than be­ing ba­sed upon the vi­ews of tho­se who ac­tu­ally pos­ses­sed an in­sight as lay 
or pro­fes­si­o­nal jud­ges in­to the ef­fec­ti­ve fun­cti­o­ning of the system. The ob­jec­ti­ves 
of that re­se­arch we­re not only to con­vey a full pic­tu­re of the cur­rent lay as­ses­sor 
system ba­sed on spe­ci­a­list li­te­ra­tu­re, le­gi­sla­tion analysis and the opi­ni­ons of lay 
and pro­fes­si­o­nal jud­ges, but al­so of­fe­r—if ne­e­ded­—de lege ferenda pro­po­sals to 
the le­gi­sla­tor. This study analyses one of the ba­sic qu­e­sti­ons that go­es to the he­art 
of lay par­ti­ci­pa­tion in dis­pen­sing ju­sti­ce:

To what ex­tent do­es the re­qu­i­re­ment of re­pre­sen­ta­ti­vity pre­vail in rec­ru­i­ting 
Hun­ga­rian lay jud­ges and what do lay and pro­fes­si­o­nal ju­di­cial opi­ni­ons on se­lec
tion sug­gest?Alt­ho­ugh the com­plex re­se­arch con­cen­tra­ted on va­ri­o­us is­su­es, exa
mi­ning the abo­ve pro­blem con­sti­tu­ted one of the ba­sic seg­ments of re­se­arch, 
sin­ce it co­vers one of the star­ting po­ints of the ne­ga­ti­ve as­ses­sment of lay par­ti­ci
pa­tion in Hun­gary. It is still a wi­de­spre­ad vi­ew among lawyers that lay jud­ges 
re­pre­sen­ting the re­ti­red age gro­up can­not be de­e­med to get any ef­fec­ti­ve work 
do­ne.At­ pre­sent, lay per­sons are ex­clu­si­vely en­ga­ged as part of the cham­bers of 
jud­ges de­no­ted by li­te­ra­tu­re as mi­xed co­u­rts in the Hun­ga­rian ju­sti­ce system. A 
mi­xed co­u­rt can be cha­rac­te­ri­zed as a cham­ber of pro­fes­si­o­nal and lay jud­ges that 
adju­di­ca­te a ca­se be­fo­re the co­u­rt. It hap­pens in a way that the pro­fes­si­o­nal and 
lay jud­ges in the cham­ber are in the­ory on equ­al fo­o­ting as far as de­ci­sion-ma­king 
com­pe­ten­ces are con­cer­ned.6 Exam­ples of in­vol­ving lay per­sons typi­cally in cri
mi­nal or la­bo­ur co­u­rt pro­ce­e­dings is fo­re­most cha­rac­te­ri­stic of the Ro­ma­no-
-Ger­ma­nic le­gal fa­mily. Such a system ope­ra­tes in Ger­many7, Au­stria8, Fin­land9, 

6 In­stead of la­be­ling this type of lay par­ti­ci­pa­tion as mi­xed tri­bu­nal, the adjec­ti­ve ‘col­la­bo
ra­ti­ve’ is ge­ne­rally used whe­ne­ver re­fe­ren­ce is ma­de to it. Dubber, Markus – Pihlajamäki, Heikki, 
op. cit. The usa­ge of the adjec­ti­ve ‘col­la­bo­ra­ti­ve’ is ju­sti­fied with the fact that in the ca­se of a me
di­e­val jury trial the term ‘mi­xed ju­ri­es’ is al­ready ta­ken. The term was at­tri­bu­ted to a jury if the 
pa­nel con­si­sted of ju­rors from va­ri­o­us lo­ca­ti­ons. Ac­cor­ding to tho­se in fa­vor of this no­tion, it is 
sa­fer to use one that is in­su­scep­ti­ble of con­fu­sion. Jackson-Kovalev 2016, op. cit., p. 7.

7 Machura, Ste­fan, op. cit., 451.; Machura, Stefan: Fa­ir­ness und Legitimität. Ba­den-Ba­den, 
No­mo­sVer­lag. 2000. p. 385.

8 Schöffen und Geschwo­re­ne in Österreich. Ein Über­blick. Bun­de­smi­ni­ste­ri­um für Ju­stiz. 
2015. p. 83.

9 Pihlajamäki, He­ik­ki: From Com­pur­ga­tors to Mi­xed Co­u­rts: Re­flec­ti­ons on the Hi­sto­ri­cal 
De­ve­lop­ment of Fin­nish Evi­den­ce Law and Co­u­rt Struc­tu­re. Re­vue in­ter­na­ti­o­na­le de dro­it pénal. 
2001. 72/1. p. 159. Re­tri­e­ved 10 Oc­to­ber 2016 from http://www.ca­irn-in­t.in­fo//ar­tic­le-E_RIDP_721_0159-
-from-com­pur­ga­tors-to-mi­xed-co­u­rts.ht­m­
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Nor­way10, Swe­den11, post-so­ci­a­list co­un­tri­es in ge­ne­ral12 or Nort­hern Ire­land 
among com­mon law co­un­tri­es as well as in So­uth Afri­ca13 sin­ce the dec­li­ne of the 
Apa­rt­heid era. The com­mon de­no­mi­na­tor of the­se le­gal systems is that pro­fes­si
o­nal jud­ges hol­ding a law de­gree and pur­su­ing the­ir ca­re­ers as a pro­fes­sion and 
lay jud­ges wit­ho­ut a law de­gree jo­intly de­ci­de ca­ses on the me­rit with equ­al rights 
in qu­e­sti­ons of law and fact as well as in san­cti­o­ning in cri­mi­nal pro­ce­e­dings. The 
ra­tio of pro­fes­si­o­nal and lay jud­ges may pre­sent a pic­tu­re dif­fe­ring from co­un­try 
to co­un­try and the­ir en­ga­ge­ment is va­ried at dif­fe­rent le­vels of the ju­di­cial hi­e
rarchy; ho­we­ver, it is com­mon for each mi­xed co­u­rt that jud­ges and lay per­sons 
de­ci­de jo­intly in gu­ilt or in­no­cen­ce, in qu­e­sti­ons of fact and tho­se of law and san
cti­ons. In the­se qu­e­sti­ons the pro­fes­si­o­nal jud­ge and the jury de­ci­de se­pa­ra­tely: 
lay per­sons in qu­e­sti­ons of fact, and jud­ges in qu­e­sti­ons of law. (As for san­cti­ons, 
the so­lu­ti­ons show a va­ried pic­tu­re.)

A uni­que le­gal-so­ci­o­lo­gi­cal sur­vey con­duc­ted in Hun­gary by Kálmán Kulcsár 
in the 1960s to­ok pla­ce in a party sta­te en­vi­ron­ment. The hypot­he­sis of the aut­hors 
of this study con­cer­ned the fact that me­rely a frag­ment of the fin­dings of that ti­me 
co­uld be of me­rit to­day due to sig­ni­fi­cant so­cial chan­ges. Alt­ho­ugh part of the 
sur­vey qu­e­sti­ons of the pri­or re­se­arch was ad­dres­sed in a so­mew­hat mo­di­fied form 
to cur­rently ser­ving lay as­ses­sors, the fo­cus had now shif­ted to­wards the fin­dings 
of in­ter­na­ti­o­nal re­se­arch du­ring the ela­bo­ra­tion of the qu­e­sti­on­na­i­re. The re­se­arch 
of Sa­nja Kut­njak Iv­ko­vić and Step­han Mac­hu­ra in­to the mi­xed Cro­a­tian and Ger
man tri­bu­nals was an in­spi­ra­tion to the aut­hors of this study. Sa­nja Kut­njak Iv­ko
vić’s work pro­ved to be a de­ter­mi­ning fac­tor be­ca­u­se em­pi­ri­cal re­se­arch in­to 
mi­xed tri­bu­nals pro­vi­ded a con­vin­cing the­o­re­ti­cal ba­sis when applying the Sta­tus 
Cha­rac­te­ri­stics The­ory to in­ter­pret the ac­ti­vity of this task ori­en­ted gro­up.14

1. MET­HO­DO­LO­GI­CAL LI­MITS OF RE­SE­ARCH

Ini­ti­ally, a com­pre­hen­si­ve as­ses­sment of so­me 5,000 ac­ti­vely en­ga­ged lay 
as­ses­sors had been con­tem­pla­ted by the aut­hors in ad­di­tion to analysing li­te­rary 

10 Strandbakken, Asbjorn: Lay Par­ti­ci­pa­tion in Nor­way. Re­vue in­ter­na­ti­o­na­le de dro­it pénal 
2001. 72/1. p. 225. 

11 Diesen, Christian: Lay Jud­ges in Swe­den-A Sho­rt In­tro­duc­tion. Re­vue in­ter­na­ti­o­na­le de 
dro­it pénal2001. 72/1. p. 313.

12 Thaman, Step­hen C.: Ju­ri­es and Mi­xed Co­u­rts in the for­mer So­vi­et Re­pu­blics of Cen­tral 
Asia, Lec­tu­re at the Cor­nell Law School Clar­ke Pro­gram in East Asian Law and Cul­tu­re Con­fe
ren­ce: Ci­ti­zen Par­ti­ci­pa­tion in East Asian Le­gal Systems (Sep. 22, 2006).

13 Seligson, Mil­ton: Lay Par­ti­ci­pa­tion in So­uth Afri­ca from Apart­heid to Ma­jo­rity Ru­le. 
Re­vue in­ter­na­ti­o­na­le de dro­it pénal 2001. 72/1. p. 273. Re­tri­e­ved 10 Oc­to­ber 2016 from http://www.
ca­irn-in­t.in­fo//ar­tic­le-E_RIDP_721_0273--lay-par­ti­ci­pa­tion-in-so­uth-afri­ca-from.htm

14 Sa­nja Kut­njak-Iv­ko­vic: „Ex­plo­ring Lay Par­ti­ci­pa­tion in Le­gal De­ci­si­on­Ma­king : Les­sons 
from Mi­xed Tri­bu­nals” Cornell International Law Journal 2007/2. 441.

At­ti­la Badó, Ph.D., Hungarian mixed court without representativity an empirical... (стр. 1415–1436)
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and le­gi­sla­ti­ve so­u­r­ces. Du­ring the as­ses­sment, a pa­per-ba­sed qu­e­sti­on­na­i­re tec
hni­que (PA­PI) wo­uld ha­ve been ap­plied, be­a­ring in mind that the vast ma­jo­rity of 
lay jud­ges we­re from the el­derly age gro­up and an on­li­ne qu­e­sti­on­na­i­re ver­sion 
(CA­WI) wo­uld be less suc­cessful. In pa­ral­lel, it had been plan­ned to send on­li­ne 
qu­e­sti­on­na­i­res to the jud­ges that use com­pu­ters on a daily ba­sis.

To con­duct re­se­arch, the per­mis­sion of the Na­ti­o­nal Of­fi­ce of the Ju­di­ci­ary 
(he­re­i­naf­ter re­fer­red to as NOJ) was re­qu­i­red, a new and cen­tra­li­zed or­ga­ni­za­tion 
re­spon­si­ble for co­u­rt ma­na­ge­ment sin­ce 2011. In this re­gard, the ‘Open Co­urt 
Pro­gram’ was mu­tu­ally en­su­ring, sin­ce it had the al­lu­re of ex­pan­ding the bo­un
da­ri­es of re­se­arch of the ju­sti­ce system. Ba­sed on an ou­tli­ned re­se­arch plan and a 
qu­e­sti­on­na­i­re, per­mis­sion was gran­ted to ca­rry out re­se­arch in­to lay jud­ges. Da­ta 
col­lec­tion was ba­sed on the idea that qu­e­sti­on­na­i­res wo­uld be de­li­ve­red on si­te to 
lay as­ses­sors ar­ri­ving at co­u­rt to be fil­led in in­di­vi­du­ally or in gro­ups and then 
col­lec­ted. The or­ga­ni­za­tion of da­ta col­lec­tion had been ini­ti­a­ted at co­u­rts of law. 
In so­me co­un­ti­es only pre­pa­ra­tory work was in pro­gress, yet in so­me ot­her ones 
da­ta col­lec­tion was al­most fi­nis­hed. At this po­int of re­se­arch, the pre­si­dent of the NOJ 
unex­pec­tedly put an end to da­ta col­lec­tion. He cla­i­med that the NOJ ma­na­ge­ment 
had not been awa­re of what qu­e­sti­ons had been in­clu­ded in the qu­e­sti­on­na­i­re.

Af­ter the aut­hors had sig­nal­led that much of the rat­her costly pre­pa­ra­tory 
work wo­uld go to wa­ste in the wa­ke of the de­ci­sion, the NOJ ga­ve per­mis­sion for 
the qu­e­sti­on­na­i­re to be com­ple­ted on­li­ne. This, ho­we­ver, only yiel­ded lit­tle suc­cess, 
which ca­me as no sur­pri­se. Thus, the aut­hors’ vi­sion of ca­rryin­g out a full-sca­le 
com­pa­ri­son using the Kulcsár re­se­arch even­tu­ally fa­ded. That re­se­arch had co­me 
up with a 1,223-per­son da­ta­ba­se15 (using what is known as a mul­ti-sta­ge sam­pling 
met­hod), whi­le the aut­hors’ re­se­arch co­uld rely on a sam­ple of me­rely 348 pe­o­ple.

The sil­ver li­ning, ho­we­ver, was that an op­por­tu­nity was of­fe­red to se­ek pro
fes­si­o­nal jud­ges in the mat­ter of com­ple­ting an on­li­ne qu­e­sti­on­na­i­re on as­ses­sing 
lay par­ti­ci­pa­tion. Abo­ut a hun­dred (109 to be exact) pro­fes­si­o­nal jud­ges sent a 
com­ple­ted qu­e­sti­on­na­i­re. A num­ber of them sha­red the­ir de­ta­i­led vi­ews on the lay 
jud­ge system, which in it­self is of con­si­de­ra­ble va­lue.

Na­tu­rally, the aut­hors as em­pi­ri­cal so­ci­o­lo­gists are­well awa­re of whe­re the 
es­sen­tial met­ho­do­lo­gi­cal dif­fe­ren­ce li­es bet­we­en da­ta analysis relying on a sam­ple 
that re­pre­sents the po­pu­la­tion or one that is even­tu­ally for­med from that16. For 

15 The sam­ple in­clu­ded lay as­ses­so­rs in ser­vi­ce in the ca­pi­tal as well as 10 cho­sen co­un­ti­es 
in Oc­to­ber 1968. (Kulcsár, op.cit., p. 10-12.)

16 The re­ce­i­ved sam­ple that lacks pro­por­ti­o­na­te ter­ri­to­rial re­pre­sen­ta­tion se­ems to show that 
the­re is an un­canny si­mi­la­rity among the co­un­ti­es in­clu­ded in the sam­ple as far as age-spe­ci­fic 
fe­a­tu­res, gen­der ra­tio, re­ce­i­ved edu­ca­tion and ac­ti­ve em­ployment sta­tus are con­cer­ned (with a 
stri­king over­re­pre­sen­ta­tion of tho­se over the age of sixty, of wo­men, gra­du­a­tes hol­ding a de­gree 
and inac­ti­ve pen­si­o­ners). With this in mind, the aut­hors be­li­e­ve that the­ir re­se­arch is su­i­ta­ble for 
pre­sen­ting ma­jor cor­re­la­ti­on­s—al­be­it wit­ho­ut ac­cu­ra­te pro­por­ti­ons or da­ta—,thus, it may not be 
re­gar­ded a me­re ten­ta­ti­ve to se­arch for an­swers.
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this very re­a­son, an al­ter­na­ti­ve so­lu­tion was con­tem­pla­ted in ear­nest: for the sa­ke 
of par­tial ex­pla­na­tory for­ce, all the da­ta ac­qu­i­red du­ring re­se­arch wo­uld be di
scar­ded and, thus, be left wit­ho­ut furt­her analysis. In the end, the aut­hors ar­ri­ved 
at the con­clu­sion that, re­gar­dless of met­ho­do­lo­gi­cal li­mi­ta­ti­ons, the analysis of the 
ar­chi­ve of lay par­ti­ci­pa­tion as a do­cu­ment of an era wo­uld still be com­ple­ted. In 
the me­an­ti­me, dow­nsi­zing lay par­ti­ci­pa­tion in the Hun­ga­rian ju­sti­ce system was 
al­ready in pro­gress (and it is only a po­int of vi­ew that this pro­cess is re­gar­ded as 
‘for­ce­ful nar­ro­wing’ or ‘re­mo­val’). This, in turn, me­ant that the re­se­arch might 
well be the last re­port on the lay as­ses­sor system of the post-so­ci­a­list era.

2. SE­LEC­TION AND RE­PRE­SEN­TA­TI­VITY

As for the chi­ef pur­po­se of lay adju­di­ca­tion, the met­hod of se­lec­ting lay jud­ges 
is worth spe­cial at­ten­tion. De­pen­ding on the goal by which the le­gi­sla­tor in­tends 
to en­ga­ge lay per­sons, the se­lec­tion met­hod may be dif­fe­rent. If, for exam­ple, the 
pri­mary pur­po­se li­es in stren­gthe­ning the le­gi­ti­macy of ju­sti­ce, en­han­cing le­gal 
know­led­ge of so­ci­ety and en­su­ring the ex­ter­nal con­trol of ju­sti­ce, it is advi­sa­ble 
to con­si­der lay par­ti­ci­pa­tion to be a ci­vic duty and con­cen­tra­te on en­su­ring re­pre
sen­ta­ti­vity thro­ugh the len­se of ran­do­mi­zed se­lec­tion. When the ob­jec­ti­ve is to 
in­te­gra­te so­me spe­cial tec­hni­cal know­led­ge in­to the de­ci­sion-ma­king pro­cess, it 
is na­tu­rally the so­cial gro­up ha­ving that spe­cial know­led­ge that ought to be the 
ba­sis for se­lec­tion. When Gold­bach and Hans tried to pre­sent the se­lec­tion mec
ha­nism of mi­xed tri­bu­nals, they co­uld mostly stress the fact that, si­mi­larly to jury 
se­lec­tion, va­ri­o­us forms of lay jud­ge rec­ru­it­ment are in exi­sten­ce17. Ko­va­lev and 
Jac­kson’s study al­so ma­kes re­fe­ren­ce to an ex­tra­or­di­nary di­ver­sity.18 The­re exist 
nu­me­ro­us ver­si­ons of lay par­ti­ci­pa­tion ran­ging from en­co­u­ra­ging po­li­ti­cally-in
du­ced se­lec­tion and im­po­sing the re­qu­i­re­ment of re­pre­sen­ta­ti­vity to put­ting spe­cial 
tec­hni­cal know­led­ge in per­spec­ti­ve.

Ba­sed on an com­pa­ra­ti­ve analysis of, and em­pi­ri­cal re­se­arch in­to, se­lec­tion 
met­hods, it can be con­clu­ded that in the 20th and 21st cen­tu­ri­es the qu­e­sti­on of re
pre­sen­ta­ti­vity of po­pu­lar par­ti­ci­pa­tion oc­cu­pied and con­ti­nu­es to oc­cupy an ever 
do­mi­nant ro­le, which, re­sul­ting from the es­sen­ce of lay adju­di­ca­tion, di­verts from 
the glo­bal se­lec­tion trend of pro­fes­si­o­nal jud­ges. The main re­a­son for this is lay 
per­sons par­ti­ci­pa­ting in adju­di­ca­tion with ade­qu­a­te re­pre­sen­ta­tion may put ac­ross 
the­ir own gro­ups’ va­lu­es, norms and sen­se of ju­sti­ce. In ad­di­tion, they en­han­ce 
so­cial le­gi­ti­macy of co­u­rts if so­cial con­trol pre­va­ils thro­ugh lay jud­ge ac­ti­vity. 

17 Toby Su­san goldbach – Va­le­rie hans: „Ju­ri­es, Lay Jud­ges, and Tri­als” Encyclo­pe­dia of 
Cri­mi­no­logy and Cri­mi­nal Ju­sti­ce (Ger­ben­Bru­in­sma and Da­vid We­is­burd, eds.). Cornell Legal 
Studies Research Paper No. 2013. 13-87.

18 Kovalev – Jackson, op. cit., p. 9.
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Whi­le pro­fes­si­o­nal jud­ge se­lec­tion is fol­lo­wed by the stren­gthe­ning of me­rit-ba­sed 
systems and the need for re­pre­sen­ta­ti­vity ap­pe­ars ma­inly in li­te­ra­tu­re and with only 
li­mi­ted in­ten­sity19, in the ca­se of lay as­ses­sors the sig­ni­fi­can­ce of the lat­ter has seen 
a gra­dual in­cre­a­se in prac­ti­ce. In the past de­ca­des, this has been ta­ken mo­re and 
mo­re se­ri­o­usly in or­der to en­su­re typi­cal le­gi­sla­ti­ve pur­po­ses of po­pu­lar par­ti­ci­pa
tion20 on the one hand, and im­par­tial and un­bi­a­sed adju­di­ca­tion on the ot­her21. The 
is­sue of re­pre­sen­ta­ti­vity enjoys gro­wing sig­ni­fi­can­ce in systems fe­a­tu­ring ju­sti­ces 
of the pe­a­ce, ju­ri­es or ’mi­xed tri­bu­nals’. As for jury re­pre­sen­ta­tion, its cen­tu­ri­es-old­ 
pro­ble­ma­tic is not only fo­und in li­te­ra­tu­re or in le­gi­sla­tion that in­tends to en­su­re 
the for­mer, but al­so in the dog­ma­tics wro­ught and chi­se­led by the Su­pre­me Co­u­rt 
of the Uni­ted Sta­tes.22 The re­sul­ting ef­fect is now de­tec­ta­ble in jury or ju­sti­ce of the 
pe­a­ce systems in con­ti­nen­tal co­un­tri­es23. The­re is al­so a ten­dency in the ca­se of 
mi­xed tri­bu­nals that the re­pre­sen­ta­ti­vity re­qu­i­re­ment is ob­ser­ved by ran­do­mi­zed 
se­lec­tion or ot­her me­ans. With the unju­sti­fied ra­i­sing of the age li­mit24 or ex­clu­si­on 
of so­me pro­fes­si­ons,25 cer­tain so­cial gro­ups con­ti­nue to be ab­sent from lay par­ti­ci
pa­tion, not to men­tion them be­ing li­mi­ted by edu­ca­tion cen­su­ses1. As for mi­xed 
tri­bu­nals, both sta­ges of lay jud­ge se­lec­tion, that is, ap­po­int­ment and spe­ci­fic 
as­sig­nment of lay jud­ges, the­re are mo­re and mo­re exam­ples of se­lec­tion and re
pre­sen­ta­ti­vity hap­pe­ning whi­le al­so paying at­ten­tion to im­par­ti­a­lity.26

3. SO­CIAL RE­PRE­SEN­TA­TION OF HUN­GA­RIAN LAY JUD­GES

It is no use denying that in the Hun­ga­rian lay jud­ge system not a sin­gle tra­ce 
of re­pre­sen­ta­ti­vity can be fo­und in le­gi­sla­tion on ju­di­cial se­lec­tion. This is in spi­te 

19 See Ka­te. L. malleson: “Mo­der­ni­sing the Con­sti­tu­tion: Com­ple­ting the un­fi­nis­hed bu­si
ness” in Guy canivet [et al.] In­de­pen­den­ce, ac­co­un­ta­bi­lity and the Ju­di­ci­ary (Lon­don: Bri­tish 
In­sti­tu­te of In­ter­na­ti­o­nal and Com­pa­ra­ti­ve Law 2006) Ka­te malleson – Pe­ter russel: „Ret­hin­king 
the me­rit prin­ci­ple in ju­di­cial se­lec­tion.” Journal of Law and Society 2007/33(1) pp. 1ur26-140.

20 Badó, At­ti­la: A la­i­kus bíráskodás létjogosultságának korlátairól a tudományos vizsgálatok 
tükrében, Állam- és jogtudomány, LVII . évfolyam, Is­sue No. 2, 2016 pp. 3-15 

21 Ju­dith L. Maute: „En­glish Re­forms to Ju­di­cial Se­lec­tion. Com­pa­ra­ti­ve Les­sons for Ame
ri­can Sta­tes?” Ford­ham Ur­ban Law Jo­ur­nal 2006/1. Ar­tic­le 13.

22	 Badó, At­ti­la: La­i­kus bíráskodás és reprezentativitás. ( A „fa­ir cross-sec­tion” doktrína) 
Ac­ta Ju­ri­di­ca et Po­li­ti­ca 2000. p. 14.

23 In ad­di­tion to the En­glish ju­sti­ce of the pe­a­ce system, in the ca­se of one of the most re­cent 
lay ju­di­cial systems (ju­ge de pro­xi­mité in Fran­ce), it can be seen how ac­cu­ra­tely its re­pre­sen­ta­ti­vity 
is analyzed by re­se­arch. (See An­to­i­ne Pe­li­cand- Jean-Phi­lip­pe Ton­ne­au: Les ju­ges de pro­xi­mité: 
Une étu­de du rec­ru­te­ment 2009. p.121.)

24 Set­ting the age li­mit hig­her than that re­qu­i­red for suf­fra­ge, which may be ju­sti­fied by the 
ne­ces­sity of ha­ving li­fe ex­pe­ri­en­ce, re­sults in the au­to­ma­tic ex­clu­si­on of a po­pu­lo­us age gro­up.

25 For exam­ple, in Gre­e­ce, no te­ac­hers are eli­gi­ble for lay par­ti­ci­pa­tion.
26 Kovalev, op. cit., p. 12.
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of the fact that the cur­rent lay jud­ge system was ex­pli­citly esta­blis­hed to en­su­re 
so­cial con­trol. The ro­le of ci­vil so­ci­ety or­ga­ni­za­ti­ons and mu­ni­ci­pa­li­ti­es may en
su­re a cer­tain kind of re­pre­sen­ta­ti­vity; ho­we­ver, no tec­hni­cal so­lu­ti­ons exist to 
en­for­ce it. Sin­ce the Kálmán Kulcsár re­se­arch, the­re has been no prac­ti­cal at­tempts 
in this re­gard, the­re­fo­re, the aut­hors of this study ha­ve ta­ken on fil­ling that void.

When it co­mes to re­pre­sen­ta­ti­vity in ge­ne­ral, it se­ems to be dif­fi­cult to in
ter­pret the no­tion. In ad­di­tion, it is ap­pro­pri­a­te to stress that en­su­ring all-in­clu­si­ve 
re­pre­sen­ta­ti­vity bor­ders on be­ing vir­tu­ally im­pos­si­ble. As Kulcsár puts it, “a lay 
mem­ber in a ju­di­cial cham­ber do­es not re­pre­sent so­ci­ety, but me­rely one of its 
layers in a va­ri­ety of di­men­si­ons.”27 Relying on this sta­te­ment, one ne­eds to de­ter
mi­ne the aspects re­le­vant to lay adju­di­ca­tion du­ring re­se­arch in­to the so­cial re
pre­sen­ta­ti­vity of lay jud­ges and act ac­cor­dingly when analyzing it. The­se aspects 
mostly fit in­to the fin­dings of Kulcsár. Thus, the aut­hors now en­de­a­vo­ur to exa
mi­ne to what ex­tent the se­lec­ted lay as­ses­sors re­flect a fa­ir cross sec­tion of so­ci­ety 
ac­cor­ding to gen­der, age, edu­ca­tion, pro­fer­ssion, ac­ti­ve or inac­ti­ve em­ployment 
sta­tus and be­ing a mem­ber of a gro­up of na­ti­o­nal or et­hnic ori­gin.

3.1. Representativity based on age

In Hun­gary, anyone aged at le­ast 30 but un­der 70 is eli­gi­ble for the po­si­tion of 
a lay jud­ge on the con­di­tion that they are Hun­ga­rian na­ti­o­nals with an un­ble­mis­hed 
cri­mi­nal re­cord pro­ven by a re­cent ex­tract sho­wing no dis­qu­a­li­fi­ca­ti­on from pu­blic 
af­fa­irs, and that they ha­ve ta­ken a ju­di­cial oath.28 This ru­le has the po­ten­tial of a 
priori nar­ro­wing re­pre­sen­ta­ti­vity ac­cor­ding to age by ex­clu­ding per­sons aged 
bet­we­en 18 and 29 and over 70 from the op­por­tu­nity of be­co­ming lay jud­ges; 
the­re­fo­re, in this sen­se, only li­mi­ted so­cial re­pre­sen­ta­ti­vity is re­ac­hed. The­re is of 
co­ur­se a spe­ci­fic re­a­son­—men­ti­o­ned by Kulcsár as wel­l—for this cho­i­ce: “for the 
pro­per fun­cti­o­ning of po­pu­lar lay pa­r­ti­ci­pa­tion, re­ac­hing a cer­tain age is a pre­re
qu­i­si­te. It is the very ex­pe­ri­en­ce as op­po­sed to le­gal pro­fes­si­o­nal know­led­ge that 
is ex­pec­ted of lay as­ses­sors when par­ti­ci­pa­ting in adju­di­ca­tion, and to gain such 
ex­pe­ri­en­ce in it­self is su­bject to the pas­sa­ge of ti­me and, the­re­fo­re, to re­ac­hing a 
cer­tain age”.29 Thus, ha­ving li­fe ex­pe­ri­en­ce is pa­ra­mo­unt for lay jud­ges, which 
sup­po­ses a hig­her age. Ho­we­ver, ba­sed on the fin­dings of the 1966 re­se­arch, 
Kulcsár him­self no­tes that “age di­stri­bu­tion is shif­ting overly in fa­vo­ur of el­derly 
age gro­ups”. He do­es not re­veal exact da­ta, only that the ra­tio of lay as­ses­sors aged 
over 50 is gre­a­ter than tho­se un­der that thres­hold. Alt­ho­ugh fifty years fol­lo­wing 
this re­se­arch it may not be esta­blis­hed that the di­stri­bu­tion of lay as­ses­sors ac­cor­ding 

27 Kulcsár, Kálmán: A népi ülnök a bíróságon, Akadémi­ai Kiadó, 1971
28 Sec­ti­ons 212(1), 214(3), 18(1) and 220(1)(d) of Act No. CLXII of 2011 on the sta­tus and 

re­mu­ne­ra­tion of jud­ges (he­re­i­naf­ter re­fer­red to as ‘Sta­tus Act’)
29 Kulcsár, Kálmán: A népi ülnök a bíróságon, Akadémi­ai Kiadó, 1971.
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to age gro­ups cor­re­sponds exactly to the fin­dings of the 2016 re­se­ar­ch—due to 
lack of re­pre­sen­ta­ti­vity. It may, ho­we­ver, be con­clu­ded that sin­ce that ti­me the ‘lay 
ju­di­ci­ary’ has not re­gres­sed in years. Mo­re­o­ver, no risk is ta­ken by con­clu­ding 
that it even pro­gres­sed in years com­pa­red to the 1966 con­di­ti­ons. The mi­ni­mum 
age re­qu­i­red to be eli­gi­ble for a lay as­ses­sor is 30, yet no per­son un­der the age of 
35 has com­ple­ted the qu­e­sti­on­na­i­re, which gi­ves way to the pre­sump­tion that very 
few of them are that young. The ra­tio of lay as­ses­sors aged un­der 50 is 6.4% com
pa­red to the 72.5% of tho­se over 60, which sig­ni­fi­es a con­si­de­ra­ble shift even if 
it is as­su­med that the el­derly (old-age pen­si­o­ners mostly) with mo­re spa­re ti­me on 
the­ir hands we­re mo­re wil­ling to an­swer the qu­e­sti­ons.

Ta­ble 1: Di­stri­bu­tion of lay jud­ges ac­cor­ding to age gro­ups

Which age group do you belong to?
Ca­se num­ber % Va­lid % Ag­gre­ga­te %

Va­li­d a­ged 35-39 3 0.9 0.9

27.5
aged 40-44 6 1.7 1.8
aged 45-49 13 3.7 3.8
aged 50-54 21 6.0 6.1
aged 55-59 51 14.7 14.9
aged 60-64 130 37.4 38.0 72.5aged 65 or over 118 33.9 34.5
Összesen 342 98.3 100.0

Absent Hiányzó adat 6 1.7
To­tal 348 100.0

Ba­sed on the 2011 cen­sus da­ta, a po­pu­la­tion ra­tio of 11.8% re­pre­sen­ting the 
age gro­up of 60-69 years of age30 is con­si­de­rably lo­wer than the ra­tio fo­und du­ring 
the 2016 re­se­arch. The­re­fo­re, in con­nec­tion with the age com­po­si­tion of lay jud­ges, 
it can be esta­blis­hed that the­re is a sig­ni­fi­cant dis­tor­tion as far as so­cial re­pre­sen
ta­ti­vity is con­cer­ned, sho­wing that youn­ger age gro­ups are un­der­re­pre­sen­ted, 
whi­le ol­der age gro­ups are over­re­pre­sen­ted.

3.2. Labour market status; active and inactive lay judges

With a high ra­tio of tho­se over the age of 60, the age com­po­si­tion of lay jud
ges le­ads to the pro­ba­ble con­clu­sion that the ba­lan­ce of ac­ti­ve and inac­ti­ve per­sons 
is tip­ped in fa­vo­ur of the lat­ter. Among the lay jud­ges that com­ple­ted the qu­e­sti­on
na­i­re, 74.2% are re­ti­red, 16.9% are ac­ti­vely em­ployed­ eit­her full-ti­me or part ti­me, 

30 2011 cen­sus by the Hun­ga­rian Cen­tral Sta­ti­sti­cal Of­fi­ce, Bu­da­pest 2013.
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or so­le tra­ders, 1.8% are oc­ca­si­o­nal wor­kers and 1.5% are unem­ployed. No da­ta is 
ava­i­la­ble for 5.6% of them; ho­we­ver, they are most li­kely to be­long to the inac­ti­ve 
gro­up such as ho­u­se­wi­ves, con­tri­bu­ting fa­mily wor­kers, etc.

Ta­ble 2: Com­po­si­tion of lay jud­ges ac­cor­ding to em­ployment sta­tus

Ca­se 
num­ber % Va­lid 

%
Ag­gre­ga­te 

%

Va­li­d

Em­ployed­ full ti­me 41 11.8 12.1
16.9Em­ployed­ part ti­me 10 2.9 3.0

Work in own bu­si­ness 6 1.7 1.8
Em­ployed­ in ad­di­tion to pen­sion 40 11.5 11.8

74.2Old­-age­ pen­si­o­ners in the­ir own right 187 53.7 55.3
Wi­do­wed pen­si­o­ners 5 1.4 1.5
Re­ti­red with di­sa­bi­lity pen­sion 19 5.5 5.6
Re­mu­ne­ra­ted on man­da­te or do­ing 
oc­ca­si­o­nal work 6 1.7 1.8 3.3
Unem­ployed 5 1.4 1.5
 Ot­her 19 5.5 5.6 5.6
To­tal 338 97.1 100.0

Mis­sing­ Mis­sing da­ta 10 2.9
 To­tal 348 100.0

If the lay as­ses­sors that are em­ployed­ in ad­di­tion to re­ce­i­ving pen­sion are 
ta­ken in­to con­si­de­ra­tion, they can­not be re­gar­ded as inac­ti­ve by de­fi­ni­tion. The
re­fo­re, the­ir ra­ti­o­—to­get­her with the unem­ployed—is still 62.4%. Kulcsár con­si
ders the high pro­por­tion of the re­ti­red age gro­up pro­ble­ma­tic for two re­a­sons. On 
the one hand, “the set of va­lu­es and a spe­ci­fic un­der­stan­ding of so­ci­ety re­pre­sen
ted by an el­derly gro­up of lay jud­ges may dif­fer from tho­se of anot­her gro­up of 
lay jud­ges that re­pre­sent ot­her layers of so­ci­ety be­ca­u­se a ge­ne­ra­tion gap exists. 
The dif­fe­ren­ce in it­self is not a pro­blem; ho­we­ver, the ra­tio is, be­ca­u­se it me­ans 
that it is the re­ti­red lay as­ses­sors’ vi­ews that ap­pe­ar in co­u­rt as the ge­ne­ral un­der
stan­ding of the so­cial en­vi­ron­ment.”31 Kulcsár warns us of the dif­fe­ren­ces of the 
youn­ger and the ol­der ge­ne­ra­ti­ons’ va­lu­es, norms, know­led­ge and world vi­ews 
al­ready at the end of the 1960s. Mo­re­o­ver, he con­si­ders it ou­tright dan­ge­ro­us if 
eit­her gro­up­—the re­ti­red gro­up in this ca­se­—puts ac­ross the­ir va­lu­es in a sig­ni
fi­cantly hig­her pro­por­tion than what the­ir num­ber in so­ci­ety may in­di­ca­te. If the 
ge­ne­ra­tion gap is put un­der the mic­ro­sco­pe, it can be sa­fely said that, com­pa­red 
to the mid­dle and the end of the 1960s, the­re is an even wi­der gap bet­we­en the 

31 Kulcsár, Kálmán: A népi ülnök a bíróságon, Akadémi­ai Kiadó, 1971.
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re­ti­red and the youn­ger ge­ne­ra­tion to­day. What is mo­re, one may go so far as to 
sta­te that the­re is a stri­king dif­fe­ren­ti­a­tion among ge­ne­ra­ti­ons, sin­ce one may now talk 
abo­ut ge­ne­ra­ti­ons Y and Z, etc. The­ir world vi­ew, va­lu­es, norms and know­led­ge 
are al­so dif­fe­rent from each ot­her’s. Con­se­qu­ently, the pro­blem of so­cial re­pre
sen­ta­ti­vity is even mo­re acu­te no­wa­days than it used to be at the end of the 1960s. 
On the ot­her hand, Kulcsár’s se­cond con­cern re­gar­ding the high ra­tio of re­ti­red 
lay jud­ges is that “lay as­ses­sors’ age­ing or be­co­ming old-age pen­si­o­ners do­es not 
bo­ost the so­cial pre­sti­ge of the lay as­ses­sor fun­ction, eit­her; and it in­flu­en­ces co­u­rt 
work fe­ed­back to­wards the so­cial en­vi­ron­ment”. Pro­vi­ded that Kulcsár’s ar­gu­ments 
abo­ut the high re­ti­red lay as­ses­sor ra­tio le­a­ding to the lo­we­ring of the po­si­ti­on’s 
pre­sti­ge are ac­cep­ted, the re­ti­re­ment ra­tio among lay jud­ges must be exa­mi­ned 
now. Ha­ving do­ne so, one may no­ti­ce that the ra­tio of pen­si­o­ners has furt­her in
cre­a­sed to 46-47% com­pa­red to the 1966 con­di­ti­ons; the­re­fo­re, furt­her lo­we­ring 
of the po­si­ti­on’s pre­sti­ge is a real thre­at.

3.3. Level of education

No da­ta is ava­i­la­ble from the 1966 re­se­arch re­gar­ding le­vels of edu­ca­tion. 
No­net­he­less, in­fe­ren­ces can be drawn from re­le­vant em­ployment da­ta. The ra­tio 
of in­du­strial and agri­cul­tu­ral blue-col­lar wor­kers among lay jud­ges, most of whom 
may ha­ve been un­skil­led or skil­led wor­kers, is 51.8% in the ca­pi­tal, Bu­da­pest, and 
63.9% in the co­un­try. The ra­tio of whi­te-col­lar wor­kers was esta­blis­hed by Kulcsár 
to be 38.4% in Bu­da­pest and 19.7% in the co­un­try. Ho­we­ver, we may not be ab­so
lu­tely su­re whet­her a whi­te col­lar equ­als the at­ta­in­ment of hig­her edu­ca­tion. The 
un­derlyin­g re­a­son is that whi­te-col­lar po­si­ti­ons, so­me­ti­mes even at a ma­na­ge­rial 
le­vel, we­re fil­led wit­ho­ut ha­ving re­ac­hed a le­vel edu­ca­tion de­sig­ned for the po­si
tion. As for re­pre­sen­ta­ti­vity ac­cor­ding to edu­ca­tion, the cur­rent na­ti­o­nal da­ta can 
be ac­cep­ted as re­le­vant. In 2015 they in­di­ca­ted the fol­lo­wing com­po­si­tion32: the 
na­ti­on­wi­de ra­tio of un­skil­led wor­kers (re­ac­hing a ma­xi­mum of 8 com­ple­ted years 
of pri­mary edu­ca­tion) is 23.77% among tho­se aged over 15, 23.98% among skil­led 
wor­kers (ha­ving com­ple­ted a vo­ca­ti­o­nal tra­i­ning or an ap­pren­ti­ces­hip in a spe­ci
a­li­zed school), 32.02% among tho­se ha­ving com­ple­ted ge­ne­ral se­con­dary edu­ca
tion and 20.23% among tho­se hol­ding a de­gree in hig­her edu­ca­tion. Ba­sed on the 
da­ta col­lec­ted na­ti­on­wi­de, the lay jud­ges ta­king part in the cur­rent re­se­arch ap
pro­xi­ma­te na­ti­o­nal da­ta in a sin­gle ca­te­gory: the ra­tio of tho­se hol­ding a ge­ne­ral 
cer­ti­fi­ca­te of se­con­dary edu­ca­tion is 31.5%, which do­es not di­ver­ge from the 
na­ti­o­nal ave­ra­ge of 32.02%. Ho­we­ver, in the ot­her two types of edu­ca­tion, the­re 
are pro­fo­und dif­fe­ren­ces com­pa­red to na­ti­o­nal da­ta. The ra­tio of tho­se not ha­ving 
com­ple­ted se­con­dary edu­ca­tion (un­skil­led and skil­led wor­kers) amo­unts to 47.75% 

32 www.ksh.hu/docs/hun/xsta­dat/xsta­dat_eves/i_qlf015.html
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na­ti­on­wi­de, which is in re­a­lity lo­wer among the adult po­pu­la­tion, be­ca­u­se un­de
ra­ge se­con­dary school stu­dents are re­gi­ste­red as ha­ving only com­ple­ted pri­mary 
edu­ca­tion. Ne­vert­he­less, the­re is a ra­di­cal dif­fe­ren­ce bet­we­en the na­ti­o­nal si­tu­a­tion 
and the po­si­tion of lay jud­ges. It se­ems that only 4.4% of the lay as­ses­sors that com
ple­ted the qu­e­sti­on­na­i­re do not ha­ve a cer­ti­fi­ca­te of se­con­dary edu­ca­tion. As for 
tho­se hol­ding a de­gree in hig­her edu­ca­tion, 64.1% of the lay as­ses­sors com­ple­ting 
the qu­e­sti­on­na­i­re ac­tu­ally hold a de­gree in com­pa­ri­son with the 20.23% na­ti­o­nal 
per­cen­ta­ge. This, ho­we­ver, may be hig­her among the adult po­pu­la­tion, be­ca­u­se 
tho­se still at­ten­ding uni­ver­sity are de­e­med to ha­ve only com­ple­ted se­con­dary edu
ca­tion. The­re­fo­re, re­gar­ding for­mal edu­ca­tion, the ‘se­con­dary edu­ca­tion ti­er’ is 
con­si­de­red re­pre­sen­ta­ti­ve whi­le the ‘two ends’ show se­ve­re dis­tor­ti­ons be­ca­u­se 
the ra­tio of tho­se not hol­ding a cer­ti­fi­ca­te of se­con­dary edu­ca­tion is sub­stan­ti­ally 
lo­wer and the ra­tio of tho­se with a de­gree is abo­ut three ti­mes hig­her than the 
na­ti­o­nal ra­tio. If the vi­ew­po­int ou­tli­ned abo­ve con­cer­ning the advan­ced age of lay 
jud­ges is ju­sti­fied due to li­fe ex­pe­ri­en­ce, this may al­so be true for ac­hi­e­ved edu
ca­tion. It wo­uld en­tail a ‘dis­tor­tion’ to­wards hig­her edu­ca­tion, sin­ce, in or­der to 
ca­rry out sub­stan­ti­ve work, one ne­eds know­led­ge, an un­der­stan­ding of ca­u­se and 
ef­fect lin­ka­ges as well as em­pi­ri­cism, the at­ta­in­ment of which hig­her edu­ca­tion 
may be bet­ter de­sig­ned to en­su­re.

Ta­ble 3: Edu­ca­tion le­vel of lay jud­ges

What is the highest level of education you have attained?
Ca­se 
num­ber % Va­lid 

%
Ag­gre
ga­te %

Va­lid­

Pri­mary school (8 years) 3 0.9 0.9
4.4

No 
se­con­dary 
cer­ti­fi­ca­te­

Vo­ca­ti­o­nal tra­i­ning 3 0.9 0.9
Ap­pren­ti­ces­hip 9 2.6 2.6
Vo­ca­ti­o­nal school cer­ti­fi­ca­te 50 14.4 14.7

31.5 Se­con­dary 
cer­ti­fi­ca­te­Se­con­dary gram­mar school 

cer­ti­fi­ca­te 57 16.4 16.8

Col­le­ge de­gree/ hig­her 
tec­hni­cal tra­i­ning 147 42.2 43.2 64.1 De­gre­e­
U­ni­ver­sity de­gree 71 20.4 20.9
To­tal 340 97.7 100.0

Mis­sing­ Mis­sing da­ta 8 2.3
To­tal 348 100.0

3.4. Current or pre-retirement division of labour status

Da­ta on the le­vel of edu­ca­tion, in­clu­ding the 64.1% ra­tio of tho­se hol­ding a 
de­gree and 31.5% of tho­se ha­ving only at­ta­i­ned a cer­ti­fi­ca­te of se­con­dary edu­ca­tion, 
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fo­re­casts that whi­te-col­lar em­ployee­s he­a­vily out­we­igh blue-col­lar wor­kers. In 
1966, Kulcsár di­sco­ve­red that the­re we­re fe­wer lay as­ses­sor blue-col­lar wor­kers 
in the ca­pi­tal and in the co­un­try than the­ir ac­tual ra­tio wo­uld ha­ve in­di­ca­ted. As 
for whi­te-col­lar wor­kers, they we­re over­re­pre­sen­ted both in Bu­da­pest and in the 
co­un­try. Dis­tor­ti­ons, ho­we­ver, we­re now­he­re ne­ar as pa­ra­mo­unt as they are no­wa
days. In Bu­da­pest the ra­tio of blue-col­lar wor­kers was 59% as op­po­sed to the­ir ra­tio 
in lay par­ti­ci­pa­tion, which sho­wed a per­cen­ta­ge of 51.8%. In the co­unty, com­pa­red 
to the­ir 82.2% ra­tio in the en­ti­re po­pu­la­tion, the­ir ra­tio was only 63.9% in lay 
par­ti­ci­pa­tion. As for whi­te-col­lar em­ployee­s, both lo­ca­ti­ons in­di­ca­te a hig­her num
ber among the se­lec­ted lay jud­ges than what the­ir ac­tual ra­tio wo­uld ha­ve ju­sti­fied. 
The ra­tio of whi­te-col­lar wor­kers in Bu­da­pest was 27.3% as op­po­sed to the­ir ra­tio 
of 38.4% among the se­lec­ted lay jud­ges. Out­si­de the ca­pi­tal, fi­gu­res in­di­ca­ted a 
11.1% ra­tio com­pa­red to the ra­tio of 19.7% among the se­lec­ted lay jud­ges. No do­ubt, 
one is for­ced to ta­ke in­to ac­co­unt the chan­ges that ha­ve ta­ken pla­ce sin­ce the 1966 
re­se­arch in the em­ployment struc­tu­re. Sin­ce 1966, a con­si­de­ra­ble re­struc­tu­ring has 
been un­der way in the ra­tio of blue-col­lar and whi­te-col­lar wor­kers in Hun­gary as 
well, sho­wing a dec­re­a­se in blue-col­lar em­ployment as op­po­sed to an in­cre­a­se in 
whi­te-col­lar em­ployment. Ho­we­ver, the­se op­po­si­te ten­den­ci­es ha­ve not been as ex
ten­si­ve as with lay jud­ges. Con­cer­ning the oc­cu­pa­ti­ons of the par­ti­ci­pants in the 
sur­vey, 73.2% of them may be re­gar­ded as whi­te-col­lar wor­kers. The ma­jo­rity of 
them is in an exe­cu­ti­ve po­si­tion: top le­vel and mid­dle le­vel ma­na­ge­ment re­pre­sent 
28.9%, whi­le lo­wer le­vel and ope­ra­ti­ve ma­na­ge­ment amo­unt to 17.3%. Re­ga­ding 
blue-col­lar wor­kers, the­ir ra­tio ho­vers aro­und 4.5%, which is ex­tre­mely low, even 
if one pre­su­mes that the re­ma­i­ning lay jud­ges are all blue-col­lar wor­kers. Of co­u­r­se, 
this can­not be the ca­se, be­ca­u­se even among them the­re might be whi­te-col­lar wor­kers.

Ta­ble 4: Oc­cu­pa­ti­ons and po­si­ti­ons of lay jud­ges

What is (was) your current (last) occupation or position?
Ca­se 
num­ber % Va­lid 

%
Ag­gre­ga­te 

%

Va­lid­

Top-le­vel or mid-le­vel ma­na­ger 97 27.9 28.9

73.2Lo­wer-le­vel or ope­ra­ti­ve ma­na­ger 58 16.7 17.3
Ju­ni­or ad­mi­ni­stra­tor 67 19.3 19.9
Ad­mni­stra­ti­ve staff 24 6.9 7.1
Skil­led wor­ker 13 3.7 3.9 4.5Se­mi-skil­led or un­skil­led wor­ker 2 0.6 0.6
Ot­her 75 21.6 22.3 22.3
To­tal 336 96.6 100.0

Mis­sing­ Mis­sing da­ta 12 3.4
To­tal 348 100.0
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Re­gar­ding oc­cu­pa­ti­ons, the ten­dency is what Kulcsár de­scri­bed in con­nec­tion 
with the­ir re­se­arch in 1966. The pro­cess of the­re be­ing mo­re whi­te-col­lar wor­kers 
among lay jud­ges than the­ir ac­tual ra­tio wo­uld ha­ve ju­sti­fied has con­ti­nued up 
un­til now. Ho­we­ver, wor­king pe­a­san­try par­ti­ci­pa­tion was li­sted first in or­der of 
pri­o­rity at the ti­me for po­li­ti­cal re­a­sons. If pro­por­ti­ons are not exactly in li­ne with 
the cur­rent re­se­arch fin­dings due to lack of re­pre­sen­ta­ti­vity, it is highly pro­ba­ble that, 
com­pa­red to the­ir ac­tual ra­tio, whi­te-col­lar wor­kers re­pre­sent a sig­ni­fi­cantly hig­her, 
whi­le blue-col­lar wor­kers re­pre­sent a sig­ni­fi­cantly lo­wer, num­ber among lay jud
ges. Among (last) oc­cu­pa­ti­ons the­re are two fi­elds that stand out be­ca­u­se of hig­her 
lay as­ses­sor par­ti­ci­pa­tion. The­se are (1) pu­blic ad­mi­ni­stra­tion along with po­li­tics 
(20.1%) and (2) cul­tu­re, edu­ca­tion, sci­en­ce and church (29%), with the ra­tio of the 
re­ma­i­ning fi­elds un­der 10%. Con­cer­ning em­ployment, pu­blicly em­ployed­ lay as
ses­sors (as pu­blic or ci­vil ser­vants) do­mi­na­te the sce­ne with a ra­tio of 68.4%, whi­le 
pri­va­te sec­tor em­ployee­s (at com­pa­ni­es, pu­blic li­mi­ted com­pa­ni­es, li­mi­ted part­ner
ships, li­mi­ted li­a­bi­lity com­pa­ni­es, etc.) re­pre­sent 28%. The ra­tio of tho­se wor­king 
in the ci­vil so­ci­ety (at fo­un­da­ti­ons, non-pro­fit or­ga­ni­za­ti­ons, as­so­ci­a­ti­ons, etc.) 
re­main at 3.6%.

3.5. Male and female lay judges

Da­ta on the 1966 re­se­arch sho­wed an over­re­pre­sen­ta­tion of men among lay 
jud­ges in Bu­da­pest and in the co­un­try. To be exact, the ra­tio of ma­le lay jud­ges was 
8% hig­her in the ca­pi­tal and 19% hig­her in the co­un­try than the­ir ac­tual ra­tio. So­cial 
pro­por­ti­ons ha­ve not chan­ged ra­di­cally in the past 50 years as far as gen­der ra­tio is 
con­cer­ned. Ove­rall, the ra­tio of 50 years ago is still va­lid to­day with 47-48% of men 
and 52-53% of wo­men in so­ci­ety. Ho­we­ver, the­re are two im­por­tant chan­ges re­ga
ding the gen­der ra­tio of lay jud­ges. On the one hand, the­re has been a chan­ge com
pa­red to the 1966 si­tu­a­tion, be­ca­u­se wo­men are over­re­pre­sen­ted com­pa­red to the­ir 
ac­tual ra­tio. On the ot­her hand, this over­re­pre­sen­ta­tion is con­si­de­ra­ble ac­cor­ding to 
the re­se­arch fin­dings, sin­ce al­most 71% of tho­se ha­ving com­ple­ted the qu­e­sti­on­na
i­re are wo­men, which is a sub­stan­tial dif­fe­ren­ce in com­pa­ri­son to the­ir ac­tual ra­tio.

Ta­ble 5: Gen­der di­stri­bu­tion of lay jud­ges

You are:
Ca­se num­ber % Va­lid %

Va­lid­
Ma­le 100 28.7 29.2
Fe­ma­le 242 69.5 70.8
To­tal 342 98.3 100.0

Mis­sing­ Mis­sing da­ta 6 1.7
To­tal 348 100.0
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As for the di­stri­bu­tion of lay as­ses­sors ac­cor­ding to gen­der, Kálmán Kulcsár 
ma­de a so­mew­hat over­re­ac­hing sta­te­ment du­ring the 1966 re­se­arch: he con­si­de­red 
di­stri­bu­tion as a so­cial ac­ti­vity in­dex as well. He said that “de­spi­te for­mal equ­a­lity, 
da­ta in­di­ca­te a ten­dency to­wards the sta­bi­li­za­tion of fe­ma­le pu­blic pas­si­vity.” 33 
Da­ta to­day, ho­we­ver, show a ra­di­cally dif­fe­rent di­stri­bu­tion of both se­xes, which 
re­flect a strong fe­ma­le do­mi­nan­ce in num­ber. Do­es this mean overt over­re­pre­sen
ta­tion, and if so, can it be in­ter­pre­ted as an ‘ac­ti­vity’ in­dex? If one exa­mi­nes the 
de­mo­grap­hic fac­tor, the­re is re­a­son to sug­gest over­re­pre­sen­ta­tion. This is true 
even if one is awa­re that ne­arly three qu­ar­ters of tho­se en­ga­ged in lay par­ti­ci­pa­tion 
(72%) are aged 60 or over. On the ot­her hand, the ra­tio of wo­men in this age gro
up slightly ex­ce­eds 60% (60.2% to be exact). This, ho­we­ver, do­es not ex­pla­in the 
71% ra­tio of wo­men among lay jud­ges. Al­so, one ne­eds to in­clu­de a furt­her fac­tor 
that in lay adju­di­ca­ti­o­n—and it se­ems that even at the se­lec­tion sta­ge­as well­—pe
da­go­gi­cal qu­a­li­fi­ca­ti­ons and prac­ti­ce play an im­por­tant ro­le. Al­most 30% of the 
sur­vey par­ti­ci­pants (28.4%) an­swe­red that they mostly used the­ir pe­da­go­gi­cal 
know­led­ge and qu­a­li­fi­ca­ti­ons du­ring lay par­ti­ci­pa­tion. In ad­di­tion, 77% of tho­se 
ha­ving such a pe­da­go­gi­cal bac­kgro­und we­re wo­men. In­di­rect da­ta re­fer­ring to 
ren­de­ring the pe­da­go­gi­cal fi­eld fe­ma­le-do­mi­na­ted se­em to be in ac­cor­dan­ce with 
da­ta from a re­pre­sen­ta­ti­ve da­ta col­lec­tion so­me 20 years ago.34 To ex­pla­in fe­ma­le 
over­re­pre­sen­ta­tion, one may rely on the pe­da­go­gi­cal fac­tor in­stead of the de­mo
grap­hic one. Ho­we­ver, the qu­e­sti­on re­ma­ins: To what ex­tent do­es this show wo­men’s 
gro­wing so­cial ac­ti­vity? The an­swer wo­uld re­qu­i­re mo­re in­sight in­to the no­mi­na­tion 
pro­cess.

3.6. Participation of national/ethnic minorities  
in lay adjudication

Ba­sed on the da­ta from the 2011 cen­sus, the ra­tio of na­ti­o­nal/et­hnic mi­no­ri­ti­es 
in Hun­gary amo­unts to 6.5%35 de­ter­mi­ned by a met­hod of ‘self-dec­la­ra­tion’: one 
may pro­fess to be­long to one of the 13 of­fi­cial na­ti­o­nal/et­hnic mi­no­ri­ti­es. At first 
glan­ce, the 4.8% of such af­fi­li­a­tion among lay jud­ges do­es not dif­fer sub­stan­ti­ally 
from the na­ti­o­nal 6.5% ra­tio.

33 Kulcsár, op. cit., p. 55.
34 In 1996, a na­ti­on­wi­de re­pre­sen­ta­ti­ve re­se­arch (N=2411) fo­und that ove­rall 75.3% of tho­se 

wor­king in pri­mary and se­con­dary edu­ca­ti­o­nal fa­ci­li­ti­es we­re wo­men. The ra­te of wo­men aged 
20-39 (40-59 to­day) re­pre­sen­ted 76.7%, whi­le wo­men aged 40-59 (60-79 to­day) re­pre­sen­ted 74.3%. 
See Deák, Zsuz­sa – Nagy, Mária: Társadalmi és szak­mai mobilitás, at http://ofi.hu/tu­da­star/ta­na­ri-
-pa­lya/tar­sa­dal­mi-szak­mai

35 2011 cen­sus by the Hun­ga­rian Cen­tral Sta­ti­sti­cal Of­fi­ce, Bu­da­pest 2013.
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Ta­ble 6: Lay jud­ge mem­ber­ship of na­ti­o­nal or et­hnic mi­no­ri­ti­es

Do you consider yourself to belong to one of the ethnic minorities in Hungary?
Ca­se num­ber % Va­lid %

Va­lid­ No 316 90.8 95.2
Yes­ 16 4.6 4.8
To­tal 332 95.4 100.0

Mis­sing­ Mis­sing da­ta 16 4.6
To­tal 348 100.0

A mo­re de­ta­i­led ter­ri­to­rial analysis, ho­we­ver, re­ve­a­led that 10 out of the 16 
par­ti­ci­pants who pro­fes­sed to be­long to an et­hnic gro­up we­re lay jud­ges at co­urts 
in Békés co­unty, whi­le the re­ma­i­ning 6 we­re from fo­ur ot­her co­un­ti­es (1 per­son 
per co­unty) and 2 we­re at co­u­rts in the ca­pi­tal. This shows a sig­ni­fi­cant ter­ri­to­rial 
dis­pa­rity, which is in strong re­la­tion to the ter­ri­to­rial di­stri­bu­tion of na­ti­o­nal mi
no­ri­ti­es in Hug­nary as well. Mo­re­o­ver, si­mi­larly to Békés co­unty, the­re are co­un
ti­es whe­re the num­ber of par­ti­ci­pants was high, yet no one ad­mit­ted be­lon­ging to any 
na­ti­o­nal or et­hnic gro­up. Ne­vert­he­less, 13% of par­ti­ci­pants (10 per­sons) in Békés 
co­unty, which has a re­la­ti­vely high num­ber of tho­se be­lon­ging to the Ro­ma­nian 
and Slo­va­kian na­ti­o­nal mi­no­ri­ti­es, ad­mit­ted be­lon­ging to one of the et­hnic mi­no
ri­ti­es (4 to the Ro­ma­nian and 3 to the Slo­va­kian mi­no­rity).

How abo­ut the most po­pu­lo­us mi­no­rity in Hun­gary, the Ro­ma? In the cur­rent 
sam­ple, only two lay jud­ges are men­ti­o­ned ha­ving such iden­tity. This cor­re­sponds 
to a 0.6%36 re­pre­sen­ta­tion. How can this ra­tio be in­ter­pre­ted? In con­nec­tion with 
the ra­tio of the Ro­ma mi­no­rity wit­hin the po­pu­la­tion, the num­bers ba­sed on self-
dec­lar­tion ta­ken from the 2011 cen­sus as well as the re­se­arch esti­ma­ti­ons co­uld 
ser­ve as a star­ting po­int. Whi­le the­ir ra­tio is 315,000 (3.2%) ba­sed on self-dec­la
ra­tion, the Ro­ma po­pu­la­tion is esti­ma­ted by re­se­arch to be aro­und 650,000 to 
750,000 (6.5-7.5%)37. As the cur­rent re­se­arch has na­tu­rally been car­ried out ba­sed 
on self-dec­la­ra­tion, Ro­ma re­pre­sen­ta­tion in lay adju­di­ca­tion must be exa­mi­ned in 
re­la­tion to the cen­sus da­ta due to met­ho­do­lo­gi­cal re­a­sons. Relying on the aut­hors’ 
cal­cu­la­ti­ons and ta­king the so­cial age struc­tu­re of the Ro­ma38 and the age com
po­si­tion of lay par­ti­ci­pants in adju­di­ca­tion39 in­to con­si­de­ra­tion, the rat­her mo­dest 

36 332 out of the 348 par­ti­ci­pants an­swe­red the qu­e­sti­on abo­ut mem­ber­ship of an et­hnic mi
no­rity gro­up.

37 For re­a­sons of spa­ce, it can­not be di­scus­sed he­re that the Ro­ma ra­tio is sub­stan­ti­ally un­der
ra­ted ba­sed on self-dec­la­ra­tion. Nor is the­re an op­por­tu­nity to di­cuss that sub­stan­tial dif­fe­ren­ces 
of sca­le that emer­ge in re­se­arch esti­ma­ti­ons can be ca­u­sed by the di­ver­gen­ce in clas­si­fi­ca­tion lo­gic.

38 The­ir ra­tio are as fol­lows: tho­se aged no ol­der than 14 is 7%, in the 15-39 age gro­up is only 
3.9%, in the 40-59 age gro­up it is 2.3% and in the gro­up of 60 years of age or over only a 0.6% is 
pre­sent.

39 The ra­tio of lay jud­ges un­der 60 is 28%, whi­le tho­se aged 60 or over re­pre­sent 72%.
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ra­tio of 0.6% is abo­ut half of the ra­tio that can be ex­pec­ted in a sta­ti­sti­cal sen­se 
(1.4%). The ‘mis­sing’ 0.8% is qu­i­te stra­ightfor­ward when ex­pla­i­ned: in the fi­eld 
of the pre­fer­red le­vel of edu­ca­tion40 in lay par­ti­ci­pa­tion, the in­di­ces of the Ro­ma 
po­pu­la­tion41 are sub­stan­ti­ally mo­re un­fa­vo­u­ra­ble.

Ba­sed on the ava­i­la­ble da­ta, it can be esta­blis­hed that mem­bers of na­ti­o­nal/
et­hnic mi­no­ri­ti­es par­ti­ci­pa­te in lay adju­di­ca­tion. They are not ex­clu­ded from lay 
par­ti­ci­pa­tion; ho­we­ver, the­ir ac­tual ra­tio might be so­mew­hat lo­wer than this re­se­arch 
sho­uld in­di­ca­te. This ac­tual ra­tio may re­sult in sig­ni­fi­cant ter­ri­to­rial dif­fe­ren­ces. 
On the one hand, it can be in ob­jec­ti­ve cor­re­la­tion with the et­hnic com­po­si­tion of a 
re­gion. On the ot­her hand, the­re may exist di­ver­ging ter­ri­to­rial su­bjec­ti­ve prac­ti­ces 
(or pre­fe­ren­ces) of the in­sti­tu­ti­o­nal par­ti­ci­pants in the ap­po­int­ment pro­cess as well.

4. RE­SE­ARCH FIN­DINGS ON LAY JUD­GE SE­LEC­TION

With the ex­cep­ti­on of po­li­ti­cal par­ti­es, the se­lec­tion of lay jud­ges in Hun­gary 
to­day is car­ried out by pro­po­sals for­mu­la­ted by ci­vil or­ga­ni­za­ti­ons, and de­pen­ding 
on which co­urt the lay as­ses­sor will be ap­po­in­ted to, is su­bject to the de­ci­sion of 
dif­fe­rent lo­cal self-go­vern­ment bo­di­es. They de­ci­de on who will be se­lec­ted in­to 
lay par­ti­ci­pa­tion bo­di­es; ho­we­ver, ba­sed on the fin­dings of the cur­rent re­se­arch, 
it is highly pro­ba­ble that the aspect of so­cial re­pre­sen­ta­ti­vity do­es not play any 
ro­le in the­ir de­ci­si­ons. Du­ring the cur­rent re­se­arch lay as­ses­sors and jud­ges we­re 
asked abo­ut how lay se­lec­tion sho­uld be car­ried out, whet­her the cur­rent system 
is ade­qu­a­tely fun­cti­o­ning or an al­ter­na­ti­ve se­lec­tion met­hod sho­uld be con­si­de­red.

Ta­ble 7: What is the best met­hod for se­lec­ting lay jud­ges?

Which solution would you prefer in the selection of lay judge candidates?
Lay jud­ge­s Jud­ge­s

Ca­se num­ber % Ca­se num­ber %
Lo­cal self-go­vern­ment co­un­cils sho­uld 
con­ti­nue to de­ci­de on se­lec­tion 136 40.1 22 20.4

Co­u­rt sho­uld de­ci­de on se­lec­tion 185 54.6 67 62.0
Ot­her pro­fes­si­o­nal or­ga­ni­za­ion sho­uld 
de­ci­de on se­lec­tion 18 5.3 16 14.8

Se­lec­tion sho­uld be car­ried out in ot­her 
ways 0 0 3 2.8

To­tal 339 100.0 108 100.0

40 Ba­sed on the fo­re­go­ing, 95% of lay jud­ges hold a cer­ti­fi­ca­te of se­con­dary edu­ca­tion or a de­gree.
41 Ac­cor­ding to the cal­cu­la­ti­ons ma­de ba­sed of the da­ta of the 2011 cen­sus, 7% of the Ro­ma 

(or Ro­ma iden­tity) po­pu­la­tion aged bet­we­en 20 and 79 years of age hold a cer­ti­fi­ca­te of se­con­dary 
edu­ca­tion or a de­gree.
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In both gro­ups, the ma­jo­rity wo­uld pre­fer a co­urt de­ci­sion on lay jud­ge se
lec­tion: 54.6% of lay jud­ges and 62% of pro­fes­si­o­nal jud­ges. Mo­re­o­ver, abo­ut 40% 
of lay jud­ges are sa­tis­fied with the pre­sent system, whi­le pro­fes­si­o­nal jud­ges are 
mo­re cri­ti­cal, be­ca­u­se only abo­ut 20% of them con­si­der the system well-fun­cti­o
ning. 5.3% of lay jud­ges and 14.8% of pro­fes­si­o­nal jud­ges be­li­e­ve that a dif­fe­rent 
body sho­uld de­ci­de on se­lec­tion. It is in­te­re­sting that the op­tion of ca­rryin­g out 
the se­lec­tion in ot­her ways was not cho­sen by any lay as­ses­sors and only 2.8% of 
pro­fes­si­o­nal jud­ges cho­se that op­tion. Con­cer­ning the most po­pu­lar so­lu­ti­on—t­hat 
co­u­rts sho­uld de­ci­de on the se­lec­tion of lay jud­ges—, it is worth men­ti­o­ning the 
ex­pe­ri­en­ce al­ready for­mu­la­ted in the 1966 re­se­arch that the ori­gi­nally dis­tor­ted 
com­po­si­tion of se­lec­ted lay as­ses­sors was furt­her dis­tor­ted by as­sig­ning lay jud­ges 
to spe­ci­fic ca­ses, du­ring which a spe­ci­fic cri­te­ria of the co­u­rt pre­va­i­led. If this was 
so no­wa­days as well, it is rightly as­su­med that in the ca­se of co­urt or­de­red lay 
se­lec­tion the so­cial re­pre­sen­ta­ti­vity of lay jud­ges wo­uld be even mo­re dis­tor­ted.

Lay and pro­fes­si­o­nal jud­ges we­re al­so asked which of the three se­lec­tion 
aspects be­low they tho­ught to be the most im­por­tant one in the ca­se of tho­se wis
hing to ta­ke part in lay adju­di­ca­tion. The pre­fe­ren­ces of both lay and pro­fes­si­o­nal 
jud­ges we­re no dif­fe­rent. They une­qu­i­vo­cally con­si­de­red the can­di­da­te’s li­fe ex
pe­ri­en­ce, use­ful tec­hni­cal know­led­ge, in­de­pen­dent way of thin­king, le­vel of edu
ca­tion and know­led­ge abo­ut is­su­es re­la­ted to lay par­ti­ci­pa­tion to be the most 
im­por­tant aspects. This shows that lay jud­ges’ age, edu­ca­ti­o­nal and oc­cu­pa­ti­o­nal 
dis­tor­ti­ons me­et both the lay and pro­fes­si­o­nal jud­ges’ ex­pec­ta­ti­ons.

Ta­ble 8: The three most im­por­tant aspects of lay jud­ge se­lec­tion

 
Lay judges Judges
Ca­se 
num­ber % Ca­se 

num­ber %

The can­di­da­te’s li­fe ex­pe­ri­en­ce 224 23,2% 81 25,1%
Th­e can­di­da­te’s use­ful pro­fes­si­o­nal know­led­ge 177 18,3% 76 23,5%
The can­di­da­te’s at­ta­in­ment of edu­ca­tion 155 16,0% 49 15,2%
The­ can­di­da­te’s know­led­ge abo­ut is­su­es re­la­ted 
to lay par­ti­ci­pa­tion 103 10,7% 27 8,4%

The­ can­di­da­te’s pu­blic ac­ti­vity, ac­cep­tan­ce and 
sup­port by the pu­blic 57 5,9% 10 3,1%

Th­e can­di­da­te’s adap­ta­ble per­so­na­lity 52 5,4% 11 3,4%
The­ can­di­da­te’s in­de­pen­dent way of thin­king 177 18,3% 60 18,6%
The can­di­da­te’s lo­cal re­pu­ta­tion 12 1,2% 5 1,5%
Ot­her aspects 9 ,9% 4 1,2%
A de­ci­sion wo­uld be ta­ken by dra­wing lots 1 ,1% 0 0,0%
 To­tal 967 100,0% 323 100,0%
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The fact that no one tho­ught ot­her aspects or ale­a­tory se­lec­tion im­por­tant 
al­lows for the con­clu­sion that for ne­it­her the lay nor the pro­fes­si­o­nal jud­ges the 
ne­ces­sity of so­cial re­pre­sen­ta­tion is an is­sue among the se­lec­tion cri­te­ria.

Con­cer­ning the­se fin­dings, it is per­haps worth a pro­fes­si­o­nal di­scus­sion on 
the met­hods of lay se­lec­tion and ta­king a stand on the is­sue of so­cial re­pre­sen­ta
ti­vity. If so­cial re­pre­sen­ta­ti­vity is fo­und to be an im­por­tant fac­tor, a di­scus­sion 
sho­uld be held to de­ci­de how lay jud­ges sho­uld be se­lec­ted in or­der for them to 
ac­tu­ally re­pre­sent so­ci­ety ba­sed on cer­tain im­por­tant cri­te­ria. It is all the mo­re 
ju­sti­fied be­ca­u­se, ba­sed on the abo­ve da­ta, the cur­rent se­lec­tion system le­a­ves a 
gre­at deal to be de­si­red in en­su­ring that.

CON­CLU­SION

The re­se­arch te­am of this study en­de­a­vo­u­red to ca­rry out em­pi­ri­cal re­se­arch 
in­to Hun­ga­rian lay and pro­fes­si­o­nal jud­ges’s vi­ews con­cer­ning the fun­cti­o­ning of 
Hun­ga­rian mi­xed tri­bu­nals, as such re­se­arch had not ta­ken pla­ce for mo­re than 
fifty years. This study ai­med at eva­lu­a­ting the ro­le and im­por­tan­ce of lay adju­di
ca­tion as well as the se­lec­tion and re­pre­sen­ta­ti­vity of Hun­ga­rian lay jud­ges. Due 
to the pe­cu­li­ar de­ci­sion of the or­ga­ni­za­tion ca­rryin­g out the cen­tral ad­mi­ni­stra­tion 
of the Hun­ga­rian ju­sti­ce system, the qu­e­sti­on­na­i­re-ba­sed re­se­arch was so­mew­hat 
mo­re li­mi­ted than plan­ned. De­spi­te this, in ad­di­tion to shed­ding light on the le­gi
sla­ti­ve bac­kgro­und and the ro­ots of the Hug­na­rian lay co­u­rt system, the vi­ews of 
lay and pro­fes­si­o­nal jud­ges pro­ved to be im­por­tant in­put for an in­sight in­to the 
fun­cti­o­ning of mi­xed tri­bu­nals.

A ba­sic qu­e­sti­on of the re­se­arch was to de­ter­mi­ne to what ex­tent the re­qu­i­re
ment of re­pre­sen­ta­ti­vity pre­va­ils du­ring the rec­ru­it­ment of Hun­ga­rian lay as­ses­sors, 
and what the lay and pro­fes­si­o­nal jud­ges’ opi­ni­ons we­re con­cer­ning se­lec­tion.

Relying on se­lec­tion met­hods and com­pa­ra­ti­ve analysis of em­pi­ri­cal re­se­arch 
in­to the­se met­hods, the star­ting po­int was that the qu­e­sti­on of the re­pre­sen­ta­ti­vity 
of po­pu­lar par­ti­ci­pa­tion played and con­ti­nu­es to play an ever in­cre­a­sing ro­le in 
the 20th and 21st cen­tu­ri­es. The main re­a­son is that lay per­sons that ta­ke part in 
adju­di­ca­tion can as­sert the­ir own gro­ups’ va­lu­es, norms, sen­se of ju­sti­ce if ade
qu­a­te re­pre­sen­ta­ti­vity has been en­su­red. Mo­re­o­ver, the le­gi­ti­macy of ju­sti­ce may 
be re­in­for­ced with an ap­pro­pri­a­te amo­unt of re­pre­sen­ta­ti­vity. It was as­su­med that 
from 1990, the year of the chu­te of a mo­no­lit­hic sta­te ap­pa­ra­tus, the so­cial com
po­si­tion of lay jud­ges had to chan­ge due to con­si­de­ra­ble so­cial chan­ges. This was 
true even if no po­li­ti­co-le­gal me­a­su­res to­ok pla­ce in or­der to im­pro­ve or ot­her­wi­se 
al­ter re­pre­sen­ta­ti­vity. The abo­ve as­sump­tion se­e­med to be ju­sti­fied be­ca­u­se, com
pa­red to the 1960s, the­re ha­ve been sig­ni­fi­cant chan­ges in the di­stri­bu­tion of lay 
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as­ses­sors, whi­le so­cial re­pre­sen­ta­ti­vity has not im­pr­o­ved at all. It can be esta­blis
hed that the gro­up of lay jud­ges was not get­ting any youn­ger, but a cer­tain age­ing 
can be de­ter­mi­ned ba­sed on re­se­arch fin­dings. This is con­si­de­red a se­ri­o­us pro­blem 
bet­we­en dif­fe­rent ge­ne­ra­ti­ons due to far gre­a­ter dif­fe­ren­ces in per­cep­ti­ons. In a 
so­ci­ety com­pri­sing even a ge­ne­ra­tion ‘Z’, an el­derly age gro­up and the over­re­pre
sen­ta­tion of inac­ti­ve pe­o­ple ma­kes the re­a­li­za­tion of the ori­gi­nal goal of po­pu­lar 
re­pre­sen­ta­tion do­ub­tful. Furt­her­mo­re, to bo­rr­ow Kulcsár’s words, this le­ads to the 
lo­we­ring of the pre­sti­ge of lay par­ti­ci­pa­tion. Due to the cha­rac­te­ri­stics of the lay 
as­ses­sor ac­ti­vity, the over­re­pre­sen­ta­tion of tho­se hol­ding a cer­ti­fi­ca­te of se­con­dary 
edu­ca­tion or a de­gree se­ems less pro­ble­ma­tic. In con­trast to the Kulcsár re­se­arch, 
which sho­wed a hig­her ra­tio of men among lay as­ses­sors, the over­whel­ming pre
do­mi­nan­ce of wo­men has al­so been ju­sti­fied. Hun­ga­rian wo­men al­so feel a gre
a­ter wil­ling­ness to ta­ke part in dis­pen­sing ju­sti­ce in eit­her a lay or pro­fes­si­o­nal 
ca­pa­city.

As for mi­no­ri­ti­es, the re­se­arch en­ded with mi­sle­a­dingly po­si­ti­ve fin­dings 
thanks to sig­ni­fi­cant ter­ri­to­rial dis­pa­ri­ti­es. In the co­unty bor­de­ring Ro­ma­nia, a 
con­si­de­ra­ble num­ber of Ro­ma­nian lay jud­ges co­uld be seen, whe­re­as in a num­ber 
of ot­her co­un­ti­es no et­hnic mi­no­ri­ti­es we­re re­pre­sen­ted. This, ho­we­ver, do­es not 
mean that the re­pre­sen­ta­tion of dif­fe­rent mi­no­rity gro­ups wo­uld be en­su­red at all. 
It can be sta­ted that, among the par­ti­ci­pants in the qu­e­sti­on­na­i­re, not a sin­gle 
mem­ber of the ot­her­wi­se po­pu­lo­us and pre­ju­di­ce-pro­ne Ro­ma mi­no­rity co­uld be 
iden­ti­fied. Con­cer­ning the se­lec­tion pro­cess, re­se­arch has fo­und that the cur­rent 
se­lec­tion system do­es not even comply with the le­gi­sla­ti­ve pur­po­ses of po­pu­lar 
re­pre­sen­ta­tion eit­her, not to men­tion the pur­po­ses that ha­ve been for­mu­la­ted in 
in­ter­na­ti­o­nal li­te­ra­tu­re.42 The se­lec­tion system of the po­li­ti­cally or­ga­ni­zed lo­cal 
self-go­vern­ments that rely on the no­mi­na­tion of ci­vil or­ga­ni­za­ti­ons re­sults in a 
kind of lay par­ti­ci­pa­tion that do­es not in the le­ast me­et the ‘fa­ir cross-sec­tion’ 
re­qu­i­re­ment. What is mo­re, as­sig­ning lay jud­ges to spe­ci­fic ca­ses on an ad hoc 
ba­sis hap­pens ba­sed on tra­di­tion or upon the re­qu­est of pro­fes­si­o­nal jud­ges them
sel­ves re­gar­dless of gi­ving ef­fect to any pri­or plan­ning or aspects of im­par­ti­a­lity. 
The aut­hors’ dis­sa­tis­fac­tion is sup­po­r­ted by lay and pro­fes­si­o­nal jud­ges’s opi­ni­ons, 
be­ca­u­se the ma­jo­rity of the re­se­arch par­ti­ci­pants do not con­si­der the cur­rent sys-
tem an ap­pro­pri­a­te one. Most of them wo­uld trust co­urts with the en­ti­re se­lec­tion 
pro­cess. The vast ma­jo­rity of the par­ti­ci­pants re­gard li­fe ex­pe­ri­en­ce as the most 
im­por­tant se­lec­tion cri­te­rion, whi­le re­jec­ting the ale­a­tory ele­ment of se­lec­tion. 
Con­tra­rily, it is the firm vi­ew of this re­se­arch gro­up that the ba­sis for po­pu­lar 
par­ti­ci­pa­tion ba­sed on ci­vic du­ti­es can be cre­a­ted by ran­do­mi­zed se­lec­tion. This 
wo­uld ha­ve to be amal­ga­ma­ted with ot­her se­lec­tion tec­hni­qu­es in or­der for the 

42 Catellani Pa­tri­zia-Milesi, Pa­tri­zi­a Understanding world jury systems through social 
psychological research, Psychology Press, New York 2006
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re­pre­sen­ta­ti­vity and im­par­ti­a­lity re­qu­i­re­ments to be gi­ven ef­fect to­get­her with a 
need for li­fe ex­pe­ri­en­ce.

In con­clu­sion, it can be sta­ted that the lay as­ses­sor so­ci­ety is mar­kedly dif
fe­rent from the Hun­ga­rian adult so­ci­ety: the el­derly (aged over 60) are strongly 
over­re­pre­sen­ted, to­get­her with wo­men, inac­ti­ve wor­kers (espe­ci­ally the re­ti­red 
po­pu­la­tion), whi­te-col­lar wor­kers and tho­se with a hig­her le­vel of edu­ca­tion. Con
se­qu­ently, the com­po­si­tion of the lay jud­ge gro­up do­es not re­pre­sent the Hun­ga­rian 
adult so­ci­ety at all. This is due to the se­lec­tion pro­cess, which do­es not in­tend to 
as­sert the re­qu­i­re­ment of re­pre­sen­ta­ti­vity du­rin­ge­it­her the ap­po­int­ment of lay 
jud­ges nor the­ir as­sig­nment to par­ti­cu­lar ca­ses.
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Ре­пре­зен­та­тив­ност су­ди­ја ла­и­ка у Ма­ђар­ској.  
Ем­пи­риј­ско ис­тра­жи­ва­ње

Са­же­так: Наша истраживачка група је још пре него што је објављена 
намера да се реализује ова реформа одлучила да у Мађарској спроведе једно 
свеобухватно емпиријско истраживање које ће обухватити и мишљења 
приседника и професионалних судија. Овим смо истраживањем желели до­
бити прегледну слику о систему приседника лаика будући да овакво истра­
живање није спроведено уназад задњих готово педесет година. Сматрали 
смо да је често негативна оцена делатности приседника лаика индукована 
превасходно митовима и стручном надмоћи правне струке те негативним 
изјавама о њиховом раду какве се у сличној форми могу чути и у другим зе­
мљама, а да она није последица мишљења оних људи који имају стварни увид 
у право фунционисање система, било да су лаици или професионални судије. 
Циљ истраживања је био да на основу анализе врела садржаних у стручној 
литератури и правних прописа, те упознавања мишљења приседника лаика 
и професионалних судија добијемо увид у актуално стање система присед­
ника лаика, као и да у случају потребе припремимо de lege ferenda предлоге 
за потребе законодавца. У овом раду се бавимо анализом проблема избора 
и репрезентативности судија као једног од базичних питања саме суштине 
лаичког суђења.

Кључ­не ре­чи: професионалне судије, судије лаици, Мађарска.

Да­тум при­је­ма ра­да: 29.01.2017. 


