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HUNGARIANMIXEDCOURT
WITHOUTREPRESENTATIVITY.
ANEMPIRICALRESEARCH.*

Ab stract: A re se arch gro up con si sting of the aut hors of this study de ter mi ned 
to ca rry out com pre hen si ve em pi ri cal re se arch on the opi ni ons of lay as ses sors 
and pro fes si o nal jud ges in Hun gary. Sin ce such an en de a vo ur had not ta ken pla
ce for mo re than fifty years, re se arch was now ai med at de ta i ling the system of 
lay jud ges. The com monly per ce i ved ne ga ti ve vi ew of lay as ses sor ac ti vi ti es was 
tho ught to ha ve been in du ced by myth, pro fes si o nal su per i o rity and ne ga ti ve sta
te ments al so si mi larly ma de in ot her co un tri es rat her than be ing ba sed on the 
very vi ews of tho se who ac tu ally had an in sight as lay or pro fes si o nal jud ges in to 
the ef fec ti ve fun cti o ning of the system. The ob jec ti ves of that re se arch we re two
fold: not only did they in tend to con vey a full pic tu re of the cur rent lay as ses sor 
system ba sed on spe ci a list li te ra tu re, le gi sla tion analysis and the opi ni ons of lay 
and pro fes si o nal jud ges, but they al so bro ught for ward de le ge fe ren da pro po sals 
to the le gi sla tor if it was so de si red. This study analyses one of the ba sic qu e sti ons 
that go es to the he art of lay par ti ci pa tion in dis pen sing ju sti ce: the pro blem of 
se lec tion and re pre sen ta ti vity.

Keywords: pro fes si o nal jud ges, lay jud ges, Hun gary. 

Intheperiodofthesingle-partysystem,laycourtsbasedontheSovietmo-
delwereinnowayareinforcementforlawyersthatpopularrepresentationwas
servinganysensiblepurpose.1InJacksonandKovalev’sarticle,itishypothesized
thatamongtheCouncilofEuropememberstatesthereisverylittleornolaypar-
ticipationinthepooreststatesorinthelegalsystemsthatrespecthumanrights

*TheresearchwascarriedoutintheframeworkofaprojectReg.No.K120693entitled“A
pártatlanságbiztosításaazigazságszolgáltatásban.Összehasonlítóvizsgálat”(Ensuringimparti-
alityinjustice.Acomparativeanalysis)

1Kulcsár,Kálmán:Anépiülnökabíróságon.Bp.,AkadémiaiK.,1971.p.127.
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least.2Itisalsohighlightedthatinformercommunistlegalsystemsthereduction
oflayparticipationtakesplaceinresponsetothenegativeexperienceoftheold
regimeandexamplesclearlyshowtheaboveaspectsmayoverlapfromtimetotime.
Inhis2011researchpaperonthereformoftheCzechlayadjudicationsystem,3
MichalBobekalsomentionsthelegislativereasonsforwhittlingthelayelement:
theirinactivityandmodestparticipationcoupledwithtechnicaldifficultiesarising
fromthefunctioningofthelayassessorsystem.In2016,theHungarianMinistry
ofJusticeputforwardaproposaltorestructurethesystemoflayjudgesunderthe
criminalprocedurereform.4InrestructuringtheHungarianlayjudgesystem,the
legislator,whichferventlysupportsreducinglayparticipation,makesreference
toprior—albeitnon-identified—negativeexperience,thetendenciesthatmaybe
observedinothercountriesandhowthedevelopmentofthesystemdivertedfrom
theruleoflaw.5Layparticipationremainsrestrictedtomilitaryandjuvenilecriminal
proceedings.Inpractice,thereformleadstotheconsequencethatthelegislator
willutilizelayjudges’special(military,pedagogicalorpsychological)knowledge
andnottheirgenerallifeexperience.Argumentsfortheconsiderablecurtailment
oflayparticipationseemratheruncertainandreferencetohistorictiesappears
overwroughtduetothesimilarlyfunctioningmixedjudicialsysteminvarious
democraticstates.Yet,thistendencyiswithoutadoubtinlinewiththeexpecta-
tionsofasignificantsegmentoftheHungarianlegalcommunity.Itistherefore
anopenquestionwhetherthereisapositiverelationshipbetweenreducinglay
participationandgovernmentalintentionsofrestrictingindependentinstitutions
or,rather,wearewitnessinghowlegallobbyistsasserttheirwillinlegislation.

2Jac kson,JohnD.–ko va lev,NikolaiP.:LayAdjudicationinEurope:TheRiseandFallof
theTraditionalJury.OñatiSocio-LegalSeries.2016.6/2.6.Retrieved10October2016fromhttp://
ssrn.com/abstract=2782413

3Bo Bek,Michal:JudicialSelection,LayParticipationandJudicialCultureintheCzech
Republic:AStudyinaCentralEuropean(Non)Transformation.ResearchPaperinLaw.2014.3.
27.Retrieved10October2016fromhttp://aei.pitt.edu/63516/1/researchpaper_3_2014_bobek.pdf

4Draft legislationon theHungarianCodeofCriminalProcedureNo.ME/163/2015.
ElőterjesztésaKormányrészéreazújbüntetőeljárásitörvényszabályozásielveiről.(Aproposal
fortheGovernmentonthelegislativeprinciplesofthenewcodeofcriminalprocedure)Drafted
on30January2015inBudapestbytheMinistryforJustice,2015.p.32.Retrieved10October2016from

http://www.kormany.hu/download/1/21/40000/20150219%20IM%20el%C5%91terjeszt%-
C3%A9s%20az%20%C3%BAj%20b%C3%BCntet%C5%91elj%C3%A1r%C3%A1si%20t%C3%-
B6rv%C3%A9ny%20szab%C3%A1lyoz%C3%A1si%20elveir%C5%91l.pdf

5“The1949layjudgesystemthatbecamethegeneralsceneincriminalcasesarosefrom
theconsiderationthatthetotalitarianstateapparatusintendedtooppressindependentadministra-
tionofjustice.Therefore,duetoitsoriginalpurposeandregardingthefirstsentenceofArticleU(1)
andArticleR(3)oftheFundamentalLaw,thesystemcannotbefurthertoleratedinitsunaltered
formunderrule-of-lawprinciples.Insteadofgenerallyinvolvinglayassessors,thereisaneedfor
determiningthecasetypesinwhicheffectiveandfairjusticeisinfactpromotedbysocialempo-
wermentlimitedbyspecialcriteria.”

AttilaBadó,Ph.D.,Hungarian mixed court without representativity an empirical...(стр.1415–1436)
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Withoutbeingawareoftheobjectivesofthereform,aresearchgroupofthe
authorsofthisstudyhaddeterminedtocarryoutcomprehensiveempiricalrese-
archontheviewsoflayassessorsandprofessionaljudgesinHungary.Sincesuchan
endeavourhadnottakenplaceformorethanfiftyyears,researchwasnowaimed
atdetailingthesystemoflayjudges.Thecommonlyperceivednegativeviewon
layassessoractivitieswasthoughttohavebeeninducedbymyth,professional
superiorityandnegativestatementsalsosimilarlymadeinothercountriesrather
thanbeingbasedupontheviewsofthosewhoactuallypossessedaninsightaslay
orprofessionaljudgesintotheeffectivefunctioningofthesystem.Theobjectives
ofthatresearchwerenotonlytoconveyafullpictureofthecurrentlayassessor
systembasedonspecialistliterature,legislationanalysisandtheopinionsoflay
andprofessionaljudges,butalsooffer—ifneeded—de le ge fe ren daproposalsto
thelegislator.Thisstudyanalysesoneofthebasicquestionsthatgoestotheheart
oflayparticipationindispensingjustice:

Towhatextentdoestherequirementofrepresentativityprevailinrecruiting
Hungarianlayjudgesandwhatdolayandprofessionaljudicialopinionsonselec-
tionsuggest?Althoughthecomplexresearchconcentratedonvariousissues,exa-
miningtheaboveproblemconstitutedoneofthebasicsegmentsofresearch,
sinceitcoversoneofthestartingpointsofthenegativeassessmentoflaypartici-
pationinHungary.Itisstillawidespreadviewamonglawyersthatlayjudges
representingtheretiredagegroupcannotbedeemedtogetanyeffectivework
done.Atpresent,laypersonsareexclusivelyengagedaspartofthechambersof
judgesdenotedbyliteratureasmixedcourtsintheHungarianjusticesystem.A
mixedcourtcanbecharacterizedasachamberofprofessionalandlayjudgesthat
adjudicateacasebeforethecourt.Ithappensinawaythattheprofessionaland
layjudgesinthechamberareintheoryonequalfootingasfarasdecision-making
competencesareconcerned.6Examplesofinvolvinglaypersonstypicallyincri-
minalorlabourcourtproceedingsisforemostcharacteristicoftheRomano-
-Germaniclegalfamily.SuchasystemoperatesinGermany7,Austria8,Finland9,

6Insteadoflabelingthistypeoflayparticipationasmixedtribunal,theadjective‘collabo-
rative’isgenerallyusedwheneverreferenceismadetoit.Dub ber, Mar kus – Pihlajamäki, He ik ki,
op. cit.Theusageoftheadjective‘collaborative’isjustifiedwiththefactthatinthecaseofame-
dievaljurytrialtheterm‘mixedjuries’isalreadytaken.Thetermwasattributedtoajuryifthe
panelconsistedofjurorsfromvariouslocations.Accordingtothoseinfavorofthisnotion,itis
safertouseonethatisinsusceptibleofconfusion.Jac ksonKo va lev 2016, op. cit., p.7.

7Mac hu ra,Stefan,op. cit.,451.;Mac hu ra, Ste fan:FairnessundLegitimität.Baden-Baden,
NomosVerlag.2000.p.385.

8SchöffenundGeschworeneinÖsterreich.EinÜberblick.BundesministeriumfürJustiz.
2015.p.83.

9PihlaJaMäki,Heikki:FromCompurgatorstoMixedCourts:ReflectionsontheHistorical
DevelopmentofFinnishEvidenceLawandCourtStructure.Revueinternationalededroitpénal.
2001.72/1.p.159.Retrieved10October2016fromhttp://www.cairn-int.info//article-E_RIDP_721_0159-
-from-compurgators-to-mixed-courts.htm
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Norway10,Sweden11,post-socialistcountriesingeneral12orNorthernIreland
amongcommonlawcountriesaswellasinSouthAfrica13sincethedeclineofthe
Apartheidera.Thecommondenominatoroftheselegalsystemsisthatprofessi-
onaljudgesholdingalawdegreeandpursuingtheircareersasaprofessionand
layjudgeswithoutalawdegreejointlydecidecasesonthemeritwithequalrights
inquestionsoflawandfactaswellasinsanctioningincriminalproceedings.The
ratioofprofessionalandlayjudgesmaypresentapicturedifferingfromcountry
tocountryandtheirengagementisvariedatdifferentlevelsofthejudicialhie-
rarchy;however,itiscommonforeachmixedcourtthatjudgesandlaypersons
decidejointlyinguiltorinnocence,inquestionsoffactandthoseoflawandsan-
ctions.Inthesequestionstheprofessionaljudgeandthejurydecideseparately:
laypersonsinquestionsoffact,andjudgesinquestionsoflaw.(Asforsanctions,
thesolutionsshowavariedpicture.)

Auniquelegal-sociologicalsurveyconductedinHungarybyKálmánKulcsár
inthe1960stookplaceinapartystateenvironment.Thehypothesisoftheauthors
ofthisstudyconcernedthefactthatmerelyafragmentofthefindingsofthattime
couldbeofmerittodayduetosignificantsocialchanges.Althoughpartofthe
surveyquestionsofthepriorresearchwasaddressedinasomewhatmodifiedform
tocurrentlyservinglayassessors,thefocushadnowshiftedtowardsthefindings
ofinternationalresearchduringtheelaborationofthequestionnaire.Theresearch
ofSanjaKutnjakIvkovićandStephanMachuraintothemixedCroatianandGer-
mantribunalswasaninspirationtotheauthorsofthisstudy.SanjaKutnjakIvko-
vić’sworkprovedtobeadeterminingfactorbecauseempiricalresearchinto
mixedtribunalsprovidedaconvincingtheoreticalbasiswhenapplyingtheStatus
CharacteristicsTheorytointerprettheactivityofthistaskorientedgroup.14

1.METHODOLOGICALLIMITSOFRESEARCH

Initially,acomprehensiveassessmentofsome5,000activelyengagedlay
assessorshadbeencontemplatedbytheauthorsinadditiontoanalysingliterary

10strand Bak ken,Asbjorn:LayParticipationinNorway.Revueinternationalededroitpénal
2001.72/1.p.225.

11di e sen, Chri stian:LayJudgesinSweden-AShortIntroduction.Revueinternationalede
droitpénal2001.72/1.p.313.

12tha Man,StephenC.: JuriesandMixedCourtsintheformerSovietRepublicsofCentral
Asia,LectureattheCornellLawSchoolClarkePrograminEastAsianLawandCultureConfe-
rence:CitizenParticipationinEastAsianLegalSystems(Sep.22,2006).

13se lig son,Milton: LayParticipationinSouthAfricafromApartheidtoMajorityRule.
Revueinternationalededroitpénal2001.72/1.p.273.Retrieved10October2016fromhttp://www.
cairn-int.info//article-E_RIDP_721_0273--lay-participation-in-south-africa-from.htm

14SanjaKutnjak-Ivkovic:„ExploringLayParticipationinLegalDecisionMaking:Lessons
fromMixedTribunals”Cor nell In ter na ti o nal Law Jo u r nal2007/2.441.

AttilaBadó,Ph.D.,Hungarian mixed court without representativity an empirical...(стр.1415–1436)
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andlegislativesources.Duringtheassessment,apaper-basedquestionnairetec-
hnique(PAPI)wouldhavebeenapplied,bearinginmindthatthevastmajorityof
layjudgeswerefromtheelderlyagegroupandanonlinequestionnaireversion
(CAWI)wouldbelesssuccessful.Inparallel,ithadbeenplannedtosendonline
questionnairestothejudgesthatusecomputersonadailybasis.

Toconductresearch,thepermissionoftheNationalOfficeoftheJudiciary
(hereinafterreferredtoasNOJ)wasrequired,anewandcentralizedorganization
responsibleforcourtmanagementsince2011.Inthisregard,the‘OpenCourt
Program’wasmutuallyensuring,sinceithadtheallureofexpandingtheboun-
dariesofresearchofthejusticesystem.Basedonanoutlinedresearchplananda
questionnaire,permissionwasgrantedtocarryoutresearchintolayjudges.Data
collectionwasbasedontheideathatquestionnaireswouldbedeliveredonsiteto
layassessorsarrivingatcourttobefilledinindividuallyoringroupsandthen
collected.Theorganizationofdatacollectionhadbeeninitiatedatcourtsoflaw.
Insomecountiesonlypreparatoryworkwasinprogress,yetinsomeotherones
datacollectionwasalmostfinished.Atthispointofresearch,thepresidentoftheNOJ
unexpectedlyputanendtodatacollection.HeclaimedthattheNOJmanagement
hadnotbeenawareofwhatquestionshadbeenincludedinthequestionnaire.

Aftertheauthorshadsignalledthatmuchoftherathercostlypreparatory
workwouldgotowasteinthewakeofthedecision,theNOJgavepermissionfor
thequestionnairetobecompletedonline.This,however,onlyyieldedlittlesuccess,
whichcameasnosurprise.Thus,theauthors’visionofcarryingoutafull-scale
comparisonusingtheKulcsárresearcheventuallyfaded.Thatresearchhadcome
upwitha1,223-persondatabase15(usingwhatisknownasamulti-stagesampling
method),whiletheauthors’researchcouldrelyonasampleofmerely348people.

Thesilverlining,however,wasthatanopportunitywasofferedtoseekpro-
fessionaljudgesinthematterofcompletinganonlinequestionnaireonassessing
layparticipation.Aboutahundred(109tobeexact)professionaljudgessenta
completedquestionnaire.Anumberofthemsharedtheirdetailedviewsonthelay
judgesystem,whichinitselfisofconsiderablevalue.

Naturally,theauthorsasempiricalsociologistsarewellawareofwherethe
essentialmethodologicaldifferenceliesbetweendataanalysisrelyingonasample
thatrepresentsthepopulationoronethatiseventuallyformedfromthat16.For

15Thesampleincludedlayassessorsinserviceinthecapitalaswellas10chosencounties
inOctober1968.(kulcsár,op.cit.,p.10-12.)

16Thereceivedsamplethatlacksproportionateterritorialrepresentationseemstoshowthat
thereisanuncannysimilarityamongthecountiesincludedinthesampleasfarasage-specific
features,genderratio,receivededucationandactiveemploymentstatusareconcerned(witha
strikingoverrepresentationofthoseovertheageofsixty,ofwomen,graduatesholdingadegree
andinactivepensioners).Withthisinmind,theauthorsbelievethattheirresearchissuitablefor
presentingmajorcorrelations—albeitwithoutaccurateproportionsordata—,thus,itmaynotbe
regardedameretentativetosearchforanswers.
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thisveryreason,analternativesolutionwascontemplatedinearnest:forthesake
ofpartialexplanatoryforce,allthedataacquiredduringresearchwouldbedi-
scardedand,thus,beleftwithoutfurtheranalysis.Intheend,theauthorsarrived
attheconclusionthat,regardlessofmethodologicallimitations,theanalysisofthe
archiveoflayparticipationasadocumentofanerawouldstillbecompleted.In
themeantime,downsizinglayparticipationintheHungarianjusticesystemwas
alreadyinprogress(anditisonlyapointofviewthatthisprocessisregardedas
‘forcefulnarrowing’or‘removal’).This,inturn,meantthattheresearchmight
wellbethelastreportonthelayassessorsystemofthepost-socialistera.

2.SELECTIONANDREPRESENTATIVITY

Asforthechiefpurposeoflayadjudication,themethodofselectinglayjudges
isworthspecialattention.Dependingonthegoalbywhichthelegislatorintends
toengagelaypersons,theselectionmethodmaybedifferent.If,forexample,the
primarypurposeliesinstrengtheningthelegitimacyofjustice,enhancinglegal
knowledgeofsocietyandensuringtheexternalcontrolofjustice,itisadvisable
toconsiderlayparticipationtobeacivicdutyandconcentrateonensuringrepre-
sentativitythroughthelenseofrandomizedselection.Whentheobjectiveisto
integratesomespecialtechnicalknowledgeintothedecision-makingprocess,it
isnaturallythesocialgrouphavingthatspecialknowledgethatoughttobethe
basisforselection.WhenGoldbachandHanstriedtopresenttheselectionmec-
hanismofmixedtribunals,theycouldmostlystressthefactthat,similarlytojury
selection,variousformsoflayjudgerecruitmentareinexistence17.Kovalevand
Jackson’sstudyalsomakesreferencetoanextraordinarydiversity.18Thereexist
numerousversionsoflayparticipationrangingfromencouragingpolitically-in-
ducedselectionandimposingtherequirementofrepresentativitytoputtingspecial
technicalknowledgeinperspective.

Basedonancomparativeanalysisof,andempiricalresearchinto,selection
methods,itcanbeconcludedthatinthe20thand21stcenturiesthequestionofre-
presentativityofpopularparticipationoccupiedandcontinuestooccupyanever
dominantrole,which,resultingfromtheessenceoflayadjudication,divertsfrom
theglobalselectiontrendofprofessionaljudges.Themainreasonforthisislay
personsparticipatinginadjudicationwithadequaterepresentationmayputacross
theirowngroups’values,normsandsenseofjustice.Inaddition,theyenhance
sociallegitimacyofcourtsifsocialcontrolprevailsthroughlayjudgeactivity.

17TobySusangold Bach–Valeriehans:„Juries,LayJudges,andTrials”Encyclopediaof
CriminologyandCriminalJustice(GerbenBruinsmaandDavidWeisburd,eds.).Cor nell Le gal 
Stu di es Re se arch Pa per No.2013.13-87.

18ko va lev – Jac kson,op. cit.,p.9.

AttilaBadó,Ph.D.,Hungarian mixed court without representativity an empirical...(стр.1415–1436)
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Whileprofessionaljudgeselectionisfollowedbythestrengtheningofmerit-based
systemsandtheneedforrepresentativityappearsmainlyinliteratureandwithonly
limitedintensity19,inthecaseoflayassessorsthesignificanceofthelatterhasseen
agradualincreaseinpractice.Inthepastdecades,thishasbeentakenmoreand
moreseriouslyinordertoensuretypicallegislativepurposesofpopularparticipa-
tion20ontheonehand,andimpartialandunbiasedadjudicationontheother21.The
issueofrepresentativityenjoysgrowingsignificanceinsystemsfeaturingjustices
ofthepeace,juriesor’mixedtribunals’.Asforjuryrepresentation,itscenturies-old
problematicisnotonlyfoundinliteratureorinlegislationthatintendstoensure
theformer,butalsointhedogmaticswroughtandchiseledbytheSupremeCourt
oftheUnitedStates.22Theresultingeffectisnowdetectableinjuryorjusticeofthe
peacesystemsincontinentalcountries23.Thereisalsoatendencyinthecaseof
mixedtribunalsthattherepresentativityrequirementisobservedbyrandomized
selectionorothermeans.Withtheunjustifiedraisingoftheagelimit24orexclusion
ofsomeprofessions,25certainsocialgroupscontinuetobeabsentfromlaypartici-
pation,nottomentionthembeinglimitedbyeducationcensuses1.Asformixed
tribunals,bothstagesoflayjudgeselection,thatis,appointmentandspecific
assignmentoflayjudges,therearemoreandmoreexamplesofselectionandre-
presentativityhappeningwhilealsopayingattentiontoimpartiality.26

3.SOCIALREPRESENTATIONOFHUNGARIANLAYJUDGES

ItisnousedenyingthatintheHungarianlayjudgesystemnotasingletrace
ofrepresentativitycanbefoundinlegislationonjudicialselection.Thisisinspite

19SeeKate.L.Mal le son: “ModernisingtheConstitution:Completingtheunfinishedbusi-
ness”inGuyca ni vet[etal.]Independence,accountabilityandtheJudiciary(London:British
InstituteofInternationalandComparativeLaw2006)KateMal le son – Peterrus sel:„Rethinking
themeritprincipleinjudicialselection.”Jo u r nal of Law and So ci ety2007/33(1)pp.1ur26-140.

20Badó,Attila:Alaikusbíráskodáslétjogosultságánakkorlátairólatudományosvizsgálatok
tükrében,Állam-ésjogtudomány,LVII.évfolyam,IssueNo.2,2016pp.3-15

21JudithL.Ma u te:„EnglishReformstoJudicialSelection.ComparativeLessonsforAme-
ricanStates?”FordhamUrbanLawJournal2006/1.Article13.

22 Badó,Attila:Laikusbíráskodásésreprezentativitás.(A„faircross-section”doktrína)
ActaJuridicaetPolitica2000.p.14.

23InadditiontotheEnglishjusticeofthepeacesystem,inthecaseofoneofthemostrecent
layjudicialsystems(jugedeproximitéinFrance),itcanbeseenhowaccuratelyitsrepresentativity
isanalyzedbyresearch.(SeeAntoinePelicand-Jean-PhilippeTonneau:Lesjugesdeproximité:
Uneétudedurecrutement2009.p.121.)

24Settingtheagelimithigherthanthatrequiredforsuffrage,whichmaybejustifiedbythe
necessityofhavinglifeexperience,resultsintheautomaticexclusionofapopulousagegroup.

25Forexample,inGreece,noteachersareeligibleforlayparticipation.
26ko va lev,op. cit.,p.12.
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ofthefactthatthecurrentlayjudgesystemwasexplicitlyestablishedtoensure
socialcontrol.Theroleofcivilsocietyorganizationsandmunicipalitiesmayen-
sureacertainkindofrepresentativity;however,notechnicalsolutionsexistto
enforceit.SincetheKálmánKulcsárresearch,therehasbeennopracticalattempts
inthisregard,therefore,theauthorsofthisstudyhavetakenonfillingthatvoid.

Whenitcomestorepresentativityingeneral,itseemstobedifficulttoin-
terpretthenotion.Inaddition,itisappropriatetostressthatensuringall-inclusive
representativitybordersonbeingvirtuallyimpossible.AsKulcsárputsit,“alay
memberinajudicialchamberdoesnotrepresentsociety,butmerelyoneofits
layersinavarietyofdimensions.”27 Relyingonthisstatement,oneneedstodeter-
minetheaspectsrelevanttolayadjudicationduringresearchintothesocialre-
presentativityoflayjudgesandactaccordinglywhenanalyzingit.Theseaspects
mostlyfitintothefindingsofKulcsár.Thus,theauthorsnowendeavourtoexa-
minetowhatextenttheselectedlayassessorsreflectafaircrosssectionofsociety
accordingtogender,age,education,proferssion,activeorinactiveemployment
statusandbeingamemberofagroupofnationalorethnicorigin.

3.1. Re pre sen ta ti vity ba sed on age

InHungary,anyoneagedatleast30butunder70iseligibleforthepositionof
alayjudgeontheconditionthattheyareHungariannationalswithanunblemished
criminalrecordprovenbyarecentextractshowingnodisqualificationfrompublic
affairs,andthattheyhavetakenajudicialoath.28Thisrulehasthepotentialofa 
pri o rinarrowingrepresentativityaccordingtoagebyexcludingpersonsaged
between18and29andover70fromtheopportunityofbecominglayjudges;
therefore,inthissense,onlylimitedsocialrepresentativityisreached.Thereisof
courseaspecificreason—mentionedbyKulcsáraswell—forthischoice:“forthe
properfunctioningofpopularlayparticipation,reachingacertainageisaprere-
quisite.Itistheveryexperienceasopposedtolegalprofessionalknowledgethat
isexpectedoflayassessorswhenparticipatinginadjudication,andtogainsuch
experienceinitselfissubjecttothepassageoftimeand,therefore,toreachinga
certainage”.29Thus,havinglifeexperienceisparamountforlayjudges,which
supposesahigherage.However,basedonthefindingsofthe1966research,
Kulcsárhimselfnotesthat“agedistributionisshiftingoverlyinfavourofelderly
agegroups”.Hedoesnotrevealexactdata,onlythattheratiooflayassessorsaged
over50isgreaterthanthoseunderthatthreshold.Althoughfiftyyearsfollowing
thisresearchitmaynotbeestablishedthatthedistributionoflayassessorsaccording

27kulcsár,Kálmán:Anépiülnökabíróságon,AkadémiaiKiadó,1971
28Sections212(1),214(3),18(1)and220(1)(d)ofActNo.CLXIIof2011onthestatusand

remunerationofjudges(hereinafterreferredtoas‘StatusAct’)
29kulcsár,Kálmán:Anépiülnökabíróságon,AkadémiaiKiadó,1971.
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toagegroupscorrespondsexactlytothefindingsofthe2016research—dueto
lackofrepresentativity.Itmay,however,beconcludedthatsincethattimethe‘lay
judiciary’hasnotregressedinyears.Moreover,noriskistakenbyconcluding
thatitevenprogressedinyearscomparedtothe1966conditions.Theminimum
agerequiredtobeeligibleforalayassessoris30,yetnopersonundertheageof
35hascompletedthequestionnaire,whichgiveswaytothepresumptionthatvery
fewofthemarethatyoung.Theratiooflayassessorsagedunder50is6.4%com-
paredtothe72.5%ofthoseover60,whichsignifiesaconsiderableshiftevenif
itisassumedthattheelderly(old-agepensionersmostly)withmoresparetimeon
theirhandsweremorewillingtoanswerthequestions.

Table1:Distributionoflayjudgesaccordingtoagegroups

Which age gro up do you be long to?
Casenumber % Valid% Aggregate%

Valid aged35-39 3 0.9 0.9

27.5
aged40-44 6 1.7 1.8
aged45-49 13 3.7 3.8
aged50-54 21 6.0 6.1
aged55-59 51 14.7 14.9
aged60-64 130 37.4 38.0 72.5aged65orover 118 33.9 34.5
Összesen 342 98.3 100.0

Absent Hiányzóadat 6 1.7
Total 348 100.0

Basedonthe2011censusdata,apopulationratioof11.8%representingthe
agegroupof60-69yearsofage30isconsiderablylowerthantheratiofoundduring
the2016research.Therefore,inconnectionwiththeagecompositionoflayjudges,
itcanbeestablishedthatthereisasignificantdistortionasfarassocialrepresen-
tativityisconcerned,showingthatyoungeragegroupsareunderrepresented,
whileolderagegroupsareoverrepresented.

3.2. La bo ur mar ket sta tus; ac ti ve and inac ti ve lay jud ges

Withahighratioofthoseovertheageof60,theagecompositionoflayjud-
gesleadstotheprobableconclusionthatthebalanceofactiveandinactivepersons
istippedinfavourofthelatter.Amongthelayjudgesthatcompletedthequestion-
naire,74.2%areretired,16.9%areactivelyemployedeitherfull-timeorparttime,

302011censusbytheHungarianCentralStatisticalOffice,Budapest2013.
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orsoletraders,1.8%areoccasionalworkersand1.5%areunemployed.Nodatais
availablefor5.6%ofthem;however,theyaremostlikelytobelongtotheinactive
groupsuchashousewives,contributingfamilyworkers,etc.

Table2:Compositionoflayjudgesaccordingtoemploymentstatus

Case
number % Valid

%
Aggregate

%

Valid

Employedfulltime 41 11.8 12.1
16.9Employedparttime 10 2.9 3.0

Workinownbusiness 6 1.7 1.8
Employedinadditiontopension 40 11.5 11.8

74.2Old-agepensionersintheirownright 187 53.7 55.3
Widowedpensioners 5 1.4 1.5
Retiredwithdisabilitypension 19 5.5 5.6
Remuneratedonmandateordoing
occasionalwork 6 1.7 1.8 3.3
Unemployed 5 1.4 1.5
Other 19 5.5 5.6 5.6
Total 338 97.1 100.0

Missing Missingdata 10 2.9
Total 348 100.0

Ifthelayassessorsthatareemployedinadditiontoreceivingpensionare
takenintoconsideration,theycannotberegardedasinactivebydefinition.The-
refore,theirratio—togetherwiththeunemployed—isstill62.4%.Kulcsárconsi-
dersthehighproportionoftheretiredagegroupproblematicfortworeasons.On
theonehand,“thesetofvaluesandaspecificunderstandingofsocietyrepresen-
tedbyanelderlygroupoflayjudgesmaydifferfromthoseofanothergroupof
layjudgesthatrepresentotherlayersofsocietybecauseagenerationgapexists.
Thedifferenceinitselfisnotaproblem;however,theratiois,becauseitmeans
thatitistheretiredlayassessors’viewsthatappearincourtasthegeneralunder-
standingofthesocialenvironment.”31Kulcsárwarnsusofthedifferencesofthe
youngerandtheoldergenerations’values,norms,knowledgeandworldviews
alreadyattheendofthe1960s.Moreover,heconsidersitoutrightdangerousif
eithergroup—theretiredgroupinthiscase—putsacrosstheirvaluesinasigni-
ficantlyhigherproportionthanwhattheirnumberinsocietymayindicate.Ifthe
generationgapisputunderthemicroscope,itcanbesafelysaidthat,compared
tothemiddleandtheendofthe1960s,thereisanevenwidergapbetweenthe

31kulcsár,Kálmán:Anépiülnökabíróságon,AkadémiaiKiadó,1971.
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retiredandtheyoungergenerationtoday.Whatismore,onemaygosofarasto
statethatthereisastrikingdifferentiationamonggenerations,sinceonemaynowtalk
aboutgenerationsYandZ,etc.Theirworldview,values,normsandknowledge
arealsodifferentfromeachother’s.Consequently,theproblemofsocialrepre-
sentativityisevenmoreacutenowadaysthanitusedtobeattheendofthe1960s.
Ontheotherhand,Kulcsár’ssecondconcernregardingthehighratioofretired
layjudgesisthat“layassessors’ageingorbecomingold-agepensionersdoesnot
boostthesocialprestigeofthelayassessorfunction,either;anditinfluencescourt
workfeedbacktowardsthesocialenvironment”.ProvidedthatKulcsár’sarguments
aboutthehighretiredlayassessorratioleadingtotheloweringoftheposition’s
prestigeareaccepted,theretirementratioamonglayjudgesmustbeexamined
now.Havingdoneso,onemaynoticethattheratioofpensionershasfurtherin-
creasedto46-47%comparedtothe1966conditions;therefore,furtherlowering
oftheposition’sprestigeisarealthreat.

3.3. Le vel of edu ca tion

Nodataisavailablefromthe1966researchregardinglevelsofeducation.
Nonetheless,inferencescanbedrawnfromrelevantemploymentdata.Theratio
ofindustrialandagriculturalblue-collarworkersamonglayjudges,mostofwhom
mayhavebeenunskilledorskilledworkers,is51.8%inthecapital,Budapest,and
63.9%inthecountry.Theratioofwhite-collarworkerswasestablishedbyKulcsár
tobe38.4%inBudapestand19.7%inthecountry.However,wemaynotbeabso-
lutelysurewhetherawhitecollarequalstheattainmentofhighereducation.The
underlyingreasonisthatwhite-collarpositions,sometimesevenatamanagerial
level,werefilledwithouthavingreachedaleveleducationdesignedfortheposi-
tion.Asforrepresentativityaccordingtoeducation,thecurrentnationaldatacan
beacceptedasrelevant.In2015theyindicatedthefollowingcomposition32:the
nationwideratioofunskilledworkers(reachingamaximumof8completedyears
ofprimaryeducation)is23.77%amongthoseagedover15,23.98%amongskilled
workers(havingcompletedavocationaltrainingoranapprenticeshipinaspeci-
alizedschool),32.02%amongthosehavingcompletedgeneralsecondaryeduca-
tionand20.23%amongthoseholdingadegreeinhighereducation.Basedonthe
datacollectednationwide,thelayjudgestakingpartinthecurrentresearchap-
proximatenationaldatainasinglecategory:theratioofthoseholdingageneral
certificateofsecondaryeducationis31.5%,whichdoesnotdivergefromthe
nationalaverageof32.02%.However,intheothertwotypesofeducation,there
areprofounddifferencescomparedtonationaldata.Theratioofthosenothaving
completedsecondaryeducation(unskilledandskilledworkers)amountsto47.75%

32www.ksh.hu/docs/hun/xstadat/xstadat_eves/i_qlf015.html
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nationwide,whichisinrealityloweramongtheadultpopulation,becauseunde-
ragesecondaryschoolstudentsareregisteredashavingonlycompletedprimary
education.Nevertheless,thereisaradicaldifferencebetweenthenationalsituation
andthepositionoflayjudges.Itseemsthatonly4.4%ofthelayassessorsthatcom-
pletedthequestionnairedonothaveacertificateofsecondaryeducation.Asfor
thoseholdingadegreeinhighereducation,64.1%ofthelayassessorscompleting
thequestionnaireactuallyholdadegreeincomparisonwiththe20.23%national
percentage.This,however,maybehigheramongtheadultpopulation,because
thosestillattendinguniversityaredeemedtohaveonlycompletedsecondaryedu-
cation.Therefore,regardingformaleducation,the‘secondaryeducationtier’is
consideredrepresentativewhilethe‘twoends’showseveredistortionsbecause
theratioofthosenotholdingacertificateofsecondaryeducationissubstantially
lowerandtheratioofthosewithadegreeisaboutthreetimeshigherthanthe
nationalratio.Iftheviewpointoutlinedaboveconcerningtheadvancedageoflay
judgesisjustifiedduetolifeexperience,thismayalsobetrueforachievededu-
cation.Itwouldentaila‘distortion’towardshighereducation,since,inorderto
carryoutsubstantivework,oneneedsknowledge,anunderstandingofcauseand
effectlinkagesaswellasempiricism,theattainmentofwhichhighereducation
maybebetterdesignedtoensure.

Table3:Educationleveloflayjudges

What is the hig hest le vel of edu ca tion you ha ve at ta i ned?
Case
number % Valid

%
Aggre-
gate%

Valid

Primaryschool(8years) 3 0.9 0.9
4.4

No
secondary
certificate

Vocationaltraining 3 0.9 0.9
Apprenticeship 9 2.6 2.6
Vocationalschoolcertificate 50 14.4 14.7

31.5 Secondary
certificateSecondarygrammarschool

certificate 57 16.4 16.8

Collegedegree/higher
technicaltraining 147 42.2 43.2 64.1 Degree
Universitydegree 71 20.4 20.9
Total 340 97.7 100.0

Missing Missingdata 8 2.3
Total 348 100.0

3.4. Cur rent or pre-re ti re ment di vi sion of la bo ur sta tus

Dataonthelevelofeducation,includingthe64.1%ratioofthoseholdinga
degreeand31.5%ofthosehavingonlyattainedacertificateofsecondaryeducation,
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forecaststhatwhite-collaremployeesheavilyoutweighblue-collarworkers.In
1966,Kulcsárdiscoveredthattherewerefewerlayassessorblue-collarworkers
inthecapitalandinthecountrythantheiractualratiowouldhaveindicated.As
forwhite-collarworkers,theywereoverrepresentedbothinBudapestandinthe
country.Distortions,however,werenowherenearasparamountastheyarenowa-
days.InBudapesttheratioofblue-collarworkerswas59%asopposedtotheirratio
inlayparticipation,whichshowedapercentageof51.8%.Inthecounty,compared
totheir82.2%ratiointheentirepopulation,theirratiowasonly63.9%inlay
participation.Asforwhite-collaremployees,bothlocationsindicateahighernum-
beramongtheselectedlayjudgesthanwhattheiractualratiowouldhavejustified.
Theratioofwhite-collarworkersinBudapestwas27.3%asopposedtotheirratio
of38.4%amongtheselectedlayjudges.Outsidethecapital,figuresindicateda
11.1%ratiocomparedtotheratioof19.7%amongtheselectedlayjudges.Nodoubt,
oneisforcedtotakeintoaccountthechangesthathavetakenplacesincethe1966
researchintheemploymentstructure.Since1966,aconsiderablerestructuringhas
beenunderwayintheratioofblue-collarandwhite-collarworkersinHungaryas
well,showingadecreaseinblue-collaremploymentasopposedtoanincreasein
white-collaremployment.However,theseoppositetendencieshavenotbeenasex-
tensiveaswithlayjudges.Concerningtheoccupationsoftheparticipantsinthe
survey,73.2%ofthemmayberegardedaswhite-collarworkers.Themajorityof
themisinanexecutiveposition:toplevelandmiddlelevelmanagementrepresent
28.9%,whilelowerlevelandoperativemanagementamountto17.3%.Regading
blue-collarworkers,theirratiohoversaround4.5%,whichisextremelylow,even
ifonepresumesthattheremaininglayjudgesareallblue-collarworkers.Ofcourse,
thiscannotbethecase,becauseevenamongthemtheremightbewhite-collarworkers.

Table4:Occupationsandpositionsoflayjudges

What is (was) your cur rent (last) oc cu pa tion or po si tion?
Case
number % Valid

%
Aggregate

%

Valid

Top-levelormid-levelmanager 97 27.9 28.9

73.2Lower-leveloroperativemanager 58 16.7 17.3
Junioradministrator 67 19.3 19.9
Admnistrativestaff 24 6.9 7.1
Skilledworker 13 3.7 3.9 4.5Semi-skilledorunskilledworker 2 0.6 0.6
Other 75 21.6 22.3 22.3
Total 336 96.6 100.0

Missing Missingdata 12 3.4
Total 348 100.0
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Regardingoccupations,thetendencyiswhatKulcsárdescribedinconnection
withtheirresearchin1966.Theprocessoftherebeingmorewhite-collarworkers
amonglayjudgesthantheiractualratiowouldhavejustifiedhascontinuedup
untilnow.However,workingpeasantryparticipationwaslistedfirstinorderof
priorityatthetimeforpoliticalreasons.Ifproportionsarenotexactlyinlinewith
thecurrentresearchfindingsduetolackofrepresentativity,itishighlyprobablethat,
comparedtotheiractualratio,white-collarworkersrepresentasignificantlyhigher,
whileblue-collarworkersrepresentasignificantlylower,numberamonglayjud-
ges.Among(last)occupationstherearetwofieldsthatstandoutbecauseofhigher
layassessorparticipation.Theseare(1)publicadministrationalongwithpolitics
(20.1%)and(2)culture,education,scienceandchurch(29%),withtheratioofthe
remainingfieldsunder10%.Concerningemployment,publiclyemployedlayas-
sessors(aspublicorcivilservants)dominatethescenewitharatioof68.4%,while
privatesectoremployees(atcompanies,publiclimitedcompanies,limitedpartner-
ships,limitedliabilitycompanies,etc.)represent28%.Theratioofthoseworking
inthecivilsociety(atfoundations,non-profitorganizations,associations,etc.)
remainat3.6%.

3.5. Ma le and fe ma le lay jud ges

Dataonthe1966researchshowedanoverrepresentationofmenamonglay
judgesinBudapestandinthecountry.Tobeexact,theratioofmalelayjudgeswas
8%higherinthecapitaland19%higherinthecountrythantheiractualratio.Social
proportionshavenotchangedradicallyinthepast50yearsasfarasgenderratiois
concerned.Overall,theratioof50yearsagoisstillvalidtodaywith47-48%ofmen
and52-53%ofwomeninsociety.However,therearetwoimportantchangesrega-
dingthegenderratiooflayjudges.Ontheonehand,therehasbeenachangecom-
paredtothe1966situation,becausewomenareoverrepresentedcomparedtotheir
actualratio.Ontheotherhand,thisoverrepresentationisconsiderableaccordingto
theresearchfindings,sincealmost71%ofthosehavingcompletedthequestionna-
irearewomen,whichisasubstantialdifferenceincomparisontotheiractualratio.

Table5:Genderdistributionoflayjudges

Youare:
Casenumber % Valid%

Valid
Male 100 28.7 29.2
Female 242 69.5 70.8
Total 342 98.3 100.0

Missing Missingdata 6 1.7
Total 348 100.0
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Asforthedistributionoflayassessorsaccordingtogender,KálmánKulcsár
madeasomewhatoverreachingstatementduringthe1966research:heconsidered
distributionasasocialactivityindexaswell.Hesaidthat“despiteformalequality,
dataindicateatendencytowardsthestabilizationoffemalepublicpassivity.”33
Datatoday,however,showaradicallydifferentdistributionofbothsexes,which
reflectastrongfemaledominanceinnumber.Doesthismeanovertoverrepresen-
tation,andifso,canitbeinterpretedasan‘activity’index?Ifoneexaminesthe
demographicfactor,thereisreasontosuggestoverrepresentation.Thisistrue
evenifoneisawarethatnearlythreequartersofthoseengagedinlayparticipation
(72%)areaged60orover.Ontheotherhand,theratioofwomeninthisagegro-
upslightlyexceeds60%(60.2%tobeexact).This,however,doesnotexplainthe
71%ratioofwomenamonglayjudges.Also,oneneedstoincludeafurtherfactor
thatinlayadjudication—anditseemsthatevenattheselectionstageaswell—pe-
dagogicalqualificationsandpracticeplayanimportantrole.Almost30%ofthe
surveyparticipants(28.4%)answeredthattheymostlyusedtheirpedagogical
knowledgeandqualificationsduringlayparticipation.Inaddition,77%ofthose
havingsuchapedagogicalbackgroundwerewomen.Indirectdatareferringto
renderingthepedagogicalfieldfemale-dominatedseemtobeinaccordancewith
datafromarepresentativedatacollectionsome20yearsago.34Toexplainfemale
overrepresentation,onemayrelyonthepedagogicalfactorinsteadofthedemo-
graphicone.However,thequestionremains:Towhatextentdoesthisshowwomen’s
growingsocialactivity?Theanswerwouldrequiremoreinsightintothenomination
process.

3.6. Par ti ci pa tion of na ti o nal/et hnic mi no ri ti es  
in lay adju di ca tion

Basedonthedatafromthe2011census,theratioofnational/ethnicminorities
inHungaryamountsto6.5%35determinedbyamethodof‘self-declaration’:one
mayprofesstobelongtooneofthe13officialnational/ethnicminorities.Atfirst
glance,the4.8%ofsuchaffiliationamonglayjudgesdoesnotdiffersubstantially
fromthenational6.5%ratio.

33kulcsár,op. cit.,p.55.
34In1996,anationwiderepresentativeresearch(N=2411)foundthatoverall75.3%ofthose

workinginprimaryandsecondaryeducationalfacilitieswerewomen.Therateofwomenaged
20-39(40-59today)represented76.7%,whilewomenaged40-59(60-79today)represented74.3%.
Seedeák,Zsuzsa–nagy,Mária:Társadalmiésszakmaimobilitás,athttp://ofi.hu/tudastar/tanari-
-palya/tarsadalmi-szakmai

352011censusbytheHungarianCentralStatisticalOffice,Budapest2013.
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Table6:Layjudgemembershipofnationalorethnicminorities

Do you con si der your self to be long to one of the et hnic mi no ri ti es in Hun gary?
Casenumber % Valid%

Valid No 316 90.8 95.2
Yes 16 4.6 4.8
Total 332 95.4 100.0

Missing Missingdata 16 4.6
Total 348 100.0

Amoredetailedterritorialanalysis,however,revealedthat10outofthe16
participantswhoprofessedtobelongtoanethnicgroupwerelayjudgesatcourts
inBékéscounty,whiletheremaining6werefromfourothercounties(1person
percounty)and2wereatcourtsinthecapital.Thisshowsasignificantterritorial
disparity,whichisinstrongrelationtotheterritorialdistributionofnationalmi-
noritiesinHugnaryaswell.Moreover,similarlytoBékéscounty,therearecoun-
tieswherethenumberofparticipantswashigh,yetnooneadmittedbelongingtoany
nationalorethnicgroup.Nevertheless,13%ofparticipants(10persons)inBékés
county,whichhasarelativelyhighnumberofthosebelongingtotheRomanian
andSlovakiannationalminorities,admittedbelongingtooneoftheethnicmino-
rities(4totheRomanianand3totheSlovakianminority).

HowaboutthemostpopulousminorityinHungary,theRoma?Inthecurrent
sample,onlytwolayjudgesarementionedhavingsuchidentity.Thiscorresponds
toa0.6%36representation.Howcanthisratiobeinterpreted?Inconnectionwith
theratiooftheRomaminoritywithinthepopulation,thenumbersbasedonself-
declartiontakenfromthe2011censusaswellastheresearchestimationscould
serveasastartingpoint.Whiletheirratiois315,000(3.2%)basedonself-decla-
ration,theRomapopulationisestimatedbyresearchtobearound650,000to
750,000(6.5-7.5%)37.Asthecurrentresearchhasnaturallybeencarriedoutbased
onself-declaration,Romarepresentationinlayadjudicationmustbeexaminedin
relationtothecensusdataduetomethodologicalreasons.Relyingontheauthors’
calculationsandtakingthesocialagestructureoftheRoma38andtheagecom-
positionoflayparticipantsinadjudication39intoconsideration,therathermodest

36332outofthe348participantsansweredthequestionaboutmembershipofanethnicmi-
noritygroup.

37Forreasonsofspace,itcannotbediscussedherethattheRomaratioissubstantiallyunder-
ratedbasedonself-declaration.Noristhereanopportunitytodicussthatsubstantialdifferences
ofscalethatemergeinresearchestimationscanbecausedbythedivergenceinclassificationlogic.

38Theirratioareasfollows:thoseagednoolderthan14is7%,inthe15-39agegroupisonly
3.9%,inthe40-59agegroupitis2.3%andinthegroupof60yearsofageoroveronlya0.6%is
present.

39Theratiooflayjudgesunder60is28%,whilethoseaged60oroverrepresent72%.
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ratioof0.6%isabouthalfoftheratiothatcanbeexpectedinastatisticalsense
(1.4%).The‘missing’0.8%isquitestraightforwardwhenexplained:inthefield
ofthepreferredlevelofeducation40inlayparticipation,theindicesoftheRoma
population41aresubstantiallymoreunfavourable.

Basedontheavailabledata,itcanbeestablishedthatmembersofnational/
ethnicminoritiesparticipateinlayadjudication.Theyarenotexcludedfromlay
participation;however,theiractualratiomightbesomewhatlowerthanthisresearch
shouldindicate.Thisactualratiomayresultinsignificantterritorialdifferences.
Ontheonehand,itcanbeinobjectivecorrelationwiththeethniccompositionofa
region.Ontheotherhand,theremayexistdivergingterritorialsubjectivepractices
(orpreferences)oftheinstitutionalparticipantsintheappointmentprocessaswell.

4.RESEARCHFINDINGSONLAYJUDGESELECTION

Withtheexceptionofpoliticalparties,theselectionoflayjudgesinHungary
todayiscarriedoutbyproposalsformulatedbycivilorganizations,anddepending
onwhichcourtthelayassessorwillbeappointedto,issubjecttothedecisionof
differentlocalself-governmentbodies.Theydecideonwhowillbeselectedinto
layparticipationbodies;however,basedonthefindingsofthecurrentresearch,
itishighlyprobablethattheaspectofsocialrepresentativitydoesnotplayany
roleintheirdecisions.Duringthecurrentresearchlayassessorsandjudgeswere
askedabouthowlayselectionshouldbecarriedout,whetherthecurrentsystem
isadequatelyfunctioningoranalternativeselectionmethodshouldbeconsidered.

Table7:Whatisthebestmethodforselectinglayjudges?

Which so lu tion wo uld you pre fer in the se lec tion of lay jud ge can di da tes?
Layjudges Judges

Casenumber % Casenumber %
Localself-governmentcouncilsshould
continuetodecideonselection 136 40.1 22 20.4

Courtshoulddecideonselection 185 54.6 67 62.0
Otherprofessionalorganizaionshould
decideonselection 18 5.3 16 14.8

Selectionshouldbecarriedoutinother
ways 0 0 3 2.8

Total 339 100.0 108 100.0

40Basedontheforegoing,95%oflayjudgesholdacertificateofsecondaryeducationoradegree.
41Accordingtothecalculationsmadebasedofthedataofthe2011census,7%oftheRoma

(orRomaidentity)populationagedbetween20and79yearsofageholdacertificateofsecondary
educationoradegree.
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Inbothgroups,themajoritywouldpreferacourtdecisiononlayjudgese-
lection:54.6%oflayjudgesand62%ofprofessionaljudges.Moreover,about40%
oflayjudgesaresatisfiedwiththepresentsystem,whileprofessionaljudgesare
morecritical,becauseonlyabout20%ofthemconsiderthesystemwell-functio-
ning.5.3%oflayjudgesand14.8%ofprofessionaljudgesbelievethatadifferent
bodyshoulddecideonselection.Itisinterestingthattheoptionofcarryingout
theselectioninotherwayswasnotchosenbyanylayassessorsandonly2.8%of
professionaljudgeschosethatoption.Concerningthemostpopularsolution—that
courtsshoulddecideontheselectionoflayjudges—,itisworthmentioningthe
experiencealreadyformulatedinthe1966researchthattheoriginallydistorted
compositionofselectedlayassessorswasfurtherdistortedbyassigninglayjudges
tospecificcases,duringwhichaspecificcriteriaofthecourtprevailed.Ifthiswas
sonowadaysaswell,itisrightlyassumedthatinthecaseofcourtorderedlay
selectionthesocialrepresentativityoflayjudgeswouldbeevenmoredistorted.

Layandprofessionaljudgeswerealsoaskedwhichofthethreeselection
aspectsbelowtheythoughttobethemostimportantoneinthecaseofthosewis-
hingtotakepartinlayadjudication.Thepreferencesofbothlayandprofessional
judgeswerenodifferent.Theyunequivocallyconsideredthecandidate’slifeex-
perience,usefultechnicalknowledge,independentwayofthinking,levelofedu-
cationandknowledgeaboutissuesrelatedtolayparticipationtobethemost
importantaspects.Thisshowsthatlayjudges’age,educationalandoccupational
distortionsmeetboththelayandprofessionaljudges’expectations.

Table8:Thethreemostimportantaspectsoflayjudgeselection


Lay jud ge s Jud ge s
Case
number % Case

number %

Thecandidate’slifeexperience 224 23,2% 81 25,1%
Thecandidate’susefulprofessionalknowledge 177 18,3% 76 23,5%
Thecandidate’sattainmentofeducation 155 16,0% 49 15,2%
Thecandidate’sknowledgeaboutissuesrelated
tolayparticipation 103 10,7% 27 8,4%

Thecandidate’spublicactivity,acceptanceand
supportbythepublic 57 5,9% 10 3,1%

Thecandidate’sadaptablepersonality 52 5,4% 11 3,4%
Thecandidate’sindependentwayofthinking 177 18,3% 60 18,6%
Thecandidate’slocalreputation 12 1,2% 5 1,5%
Otheraspects 9 ,9% 4 1,2%
Adecisionwouldbetakenbydrawinglots 1 ,1% 0 0,0%
Total 967 100,0% 323 100,0%
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Thefactthatnoonethoughtotheraspectsoraleatoryselectionimportant
allowsfortheconclusionthatforneitherthelaynortheprofessionaljudgesthe
necessityofsocialrepresentationisanissueamongtheselectioncriteria.

Concerningthesefindings,itisperhapsworthaprofessionaldiscussionon
themethodsoflayselectionandtakingastandontheissueofsocialrepresenta-
tivity.Ifsocialrepresentativityisfoundtobeanimportantfactor,adiscussion
shouldbeheldtodecidehowlayjudgesshouldbeselectedinorderforthemto
actuallyrepresentsocietybasedoncertainimportantcriteria.Itisallthemore
justifiedbecause,basedontheabovedata,thecurrentselectionsystemleavesa
greatdealtobedesiredinensuringthat.

CONCLUSION

Theresearchteamofthisstudyendeavouredtocarryoutempiricalresearch
intoHungarianlayandprofessionaljudges’sviewsconcerningthefunctioningof
Hungarianmixedtribunals,assuchresearchhadnottakenplaceformorethan
fiftyyears.Thisstudyaimedatevaluatingtheroleandimportanceoflayadjudi-
cationaswellastheselectionandrepresentativityofHungarianlayjudges.Due
tothepeculiardecisionoftheorganizationcarryingoutthecentraladministration
oftheHungarianjusticesystem,thequestionnaire-basedresearchwassomewhat
morelimitedthanplanned.Despitethis,inadditiontosheddinglightonthelegi-
slativebackgroundandtherootsoftheHugnarianlaycourtsystem,theviewsof
layandprofessionaljudgesprovedtobeimportantinputforaninsightintothe
functioningofmixedtribunals.

Abasicquestionoftheresearchwastodeterminetowhatextenttherequire-
mentofrepresentativityprevailsduringtherecruitmentofHungarianlayassessors,
andwhatthelayandprofessionaljudges’opinionswereconcerningselection.

Relyingonselectionmethodsandcomparativeanalysisofempiricalresearch
intothesemethods,thestartingpointwasthatthequestionoftherepresentativity
ofpopularparticipationplayedandcontinuestoplayaneverincreasingrolein
the20thand21stcenturies.Themainreasonisthatlaypersonsthattakepartin
adjudicationcanasserttheirowngroups’values,norms,senseofjusticeifade-
quaterepresentativityhasbeenensured.Moreover,thelegitimacyofjusticemay
bereinforcedwithanappropriateamountofrepresentativity.Itwasassumedthat
from1990,theyearofthechuteofamonolithicstateapparatus,thesocialcom-
positionoflayjudgeshadtochangeduetoconsiderablesocialchanges.Thiswas
trueevenifnopolitico-legalmeasurestookplaceinordertoimproveorotherwise
alterrepresentativity.Theaboveassumptionseemedtobejustifiedbecause,com-
paredtothe1960s,therehavebeensignificantchangesinthedistributionoflay



1434

AttilaBadó,Ph.D.,Hungarian mixed court without representativity an empirical...(стр.1415–1436)

assessors,whilesocialrepresentativityhasnotimprovedatall.Itcanbeestablis-
hedthatthegroupoflayjudgeswasnotgettinganyyounger,butacertainageing
canbedeterminedbasedonresearchfindings.Thisisconsideredaseriousproblem
betweendifferentgenerationsduetofargreaterdifferencesinperceptions.Ina
societycomprisingevenageneration‘Z’,anelderlyagegroupandtheoverrepre-
sentationofinactivepeoplemakestherealizationoftheoriginalgoalofpopular
representationdoubtful.Furthermore,toborrowKulcsár’swords,thisleadstothe
loweringoftheprestigeoflayparticipation.Duetothecharacteristicsofthelay
assessoractivity,theoverrepresentationofthoseholdingacertificateofsecondary
educationoradegreeseemslessproblematic.IncontrasttotheKulcsárresearch,
whichshowedahigherratioofmenamonglayassessors,theoverwhelmingpre-
dominanceofwomenhasalsobeenjustified.Hungarianwomenalsofeelagre-
aterwillingnesstotakepartindispensingjusticeineitheralayorprofessional
capacity.

Asforminorities,theresearchendedwithmisleadinglypositivefindings
thankstosignificantterritorialdisparities.InthecountyborderingRomania,a
considerablenumberofRomanianlayjudgescouldbeseen,whereasinanumber
ofothercountiesnoethnicminoritieswererepresented.This,however,doesnot
meanthattherepresentationofdifferentminoritygroupswouldbeensuredatall.
Itcanbestatedthat,amongtheparticipantsinthequestionnaire,notasingle
memberoftheotherwisepopulousandprejudice-proneRomaminoritycouldbe
identified.Concerningtheselectionprocess,researchhasfoundthatthecurrent
selectionsystemdoesnotevencomplywiththelegislativepurposesofpopular
representationeither,nottomentionthepurposesthathavebeenformulatedin
internationalliterature.42Theselectionsystemofthepoliticallyorganizedlocal
self-governmentsthatrelyonthenominationofcivilorganizationsresultsina
kindoflayparticipationthatdoesnotintheleastmeetthe‘faircross-section’
requirement.Whatismore,assigninglayjudgestospecificcasesonanad hoc
basishappensbasedontraditionorupontherequestofprofessionaljudgesthem-
selvesregardlessofgivingeffecttoanypriorplanningoraspectsofimpartiality.
Theauthors’dissatisfactionissupportedbylayandprofessionaljudges’sopinions,
becausethemajorityoftheresearchparticipantsdonotconsiderthecurrentsys-
temanappropriateone.Mostofthemwouldtrustcourtswiththeentireselection
process.Thevastmajorityoftheparticipantsregardlifeexperienceasthemost
importantselectioncriterion,whilerejectingthealeatoryelementofselection.
Contrarily,itisthefirmviewofthisresearchgroupthatthebasisforpopular
participationbasedoncivicdutiescanbecreatedbyrandomizedselection.This
wouldhavetobeamalgamatedwithotherselectiontechniquesinorderforthe

42 ca tel la niPatrizia-Mi le si,PatriziaUn der stan ding world jury systems thro ugh so cial 
psycho lo gi cal re se arch, Psycho logy Press, New York 2006
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representativityandimpartialityrequirementstobegiveneffecttogetherwitha
needforlifeexperience.

Inconclusion,itcanbestatedthatthelayassessorsocietyismarkedlydif-
ferentfromtheHungarianadultsociety:theelderly(agedover60)arestrongly
overrepresented,togetherwithwomen,inactiveworkers(especiallytheretired
population),white-collarworkersandthosewithahigherlevelofeducation.Con-
sequently,thecompositionofthelayjudgegroupdoesnotrepresenttheHungarian
adultsocietyatall.Thisisduetotheselectionprocess,whichdoesnotintendto
asserttherequirementofrepresentativityduringeithertheappointmentoflay
judgesnortheirassignmenttoparticularcases.
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Др Ати ла Ба до, ре дов ни про фе сор
Уни вер зи тет у Се ге ди ну
Прав ни фа кул тет у Се ге ди ну
at ti la @ba do at.hu 
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Емпиријскоистраживање

Сажетак:На ша ис тра жи вач ка гру па је још пре не го што је об ја вље на 
на ме ра да се ре а ли зу је ова ре фор ма од лу чи ла да у Ма ђар ској спр о ве де јед но 
све о бу хват но ем пи риј ско ис тра жи ва ње ко је ће об у хва ти ти и ми шље ња 
при сед ни ка и про фе си о нал них су ди ја. Овим смо ис тра жи ва њем же ле ли до
би ти пре глед ну сли ку о си сте му при сед ни ка ла и ка бу ду ћи да ова кво ис тра
жи ва ње ни је спро ве де но уна зад зад њих го то во пе де сет го ди на. Сма тра ли 
смо да је че сто не га тив на оце на де лат но сти при сед ни ка ла и ка ин ду ко ва на 
пре вас ход но ми то ви ма и струч ном над мо ћи прав не стру ке те не га тив ним 
из ја ва ма о њи хо вом ра ду ка кве се у слич ној фор ми мо гу чу ти и у дру гим зе
мља ма, а да она ни је по сле ди ца ми шље ња оних љу ди ко ји има ју ствар ни увид 
у пра во фун ци о ни са ње си сте ма, би ло да су ла и ци или про фе си о нал ни су ди је. 
Циљ ис тра жи ва ња је био да на осно ву ана ли зе вре ла са др жа них у струч ној 
ли те ра ту ри и прав них про пи са, те упо зна ва ња ми шље ња при сед ни ка ла и ка 
и про фе си о нал них су ди ја до би је мо увид у ак ту ал но ста ње си сте ма при сед
ни ка ла и ка, као и да у слу ча ју по тре бе при пре ми мо de le ge fe ren da пред ло ге 
за по тре бе за ко но дав ца. У овом ра ду се ба ви мо ана ли зом про бле ма из бо ра 
и ре пре зен та тив но сти су ди ја као јед ног од ба зич них пи та ња са ме су шти не 
ла ич ког су ђе ња.

Кључнеречи: про фе си о нал не су ди је, су ди је ла и ци, Ма ђар ска.
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