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Abstract: While Serbia is working on a new EU-conform land law, the EU
law concerning the cross-border acquisition of agricultural lands cannot be
considered as a static phenomenon. Namely, the issue is quite controversial among
the EU’s institutions and Member States. Evidence of this is the high number of
infringement procedures launched by the EU Commission against the Member
States joined the EU in 2004 or afterwards (hereinafter referred to as New Member
States). However, it is worth stressing that the debate is not merely a New-Member-
State-issue but a general one, and there are numerous uncertainties which may
affect even the old Member States’ land law regimes. That is the reason (or one
of the most important reasons) why the European Parliament adopted a report
on the state of play of farmland concentration in the EU in 2017. It seems that
nowadays land issues have also become one of the topical questions of the EU,
which questions could be raised because the EU is in a kind of the crisis. The EU
should redefine itself and its goals, furthermore, it also should determine a new
structure in numerous parts of life. The European Council for Rural Law (more
usually known as the CEDR from its French name ,,Comité Européen de Droit
Rural”), a think-tank which regularly provides assistance and advice to the
institutions of the European Union, also dealt with the cross-border land law
issues of the EU; namely, in a commission (COM II) concerning rural areas of
the CEDR Congress (Potsdam, 2015) and at the conference on the 60" anniversary
of the CEDR (Brussels, 2017). In a Hungarian conference (Budapest, 2017), the
legal experts were gathered by the Hungarian Association for Agricultural Law
and the Public Law Sub-Commission of the Hungarian Academy of Sciences in
order that they could present the possible ways of the improvement for the EU
and its Member States. With regard to this development, the present article focuses
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on the EU’s main rules concerning the acquisition of agricultural lands, the
infringement procedures against Hungary (hereinafter referred to as Hungarian
cases), the report of the European Parliament and the general conclusions of the
Budapest conference. The Hungarian cases are relevant not merely for Hungary
as the European Commission has expressed its concerns about the most of
regulations of the Hungarian land law in comparison with other concerned New
Member States. Taking the low numbers of the CJEU cases (concerning land law)
into consideration, the Hungarian cases might be significant for the whole of the
EU and its future.

Keywords: land law — farmland — agricultural land — acquisition of ownership.

The present article' may be regarded as a continuation of the author’s article
published in the 4/2016 issue of the Zbornik Radova.> The present article espe-
cially focuses on the European challenges which Hungary faced when it adopted
new rules connected to the acquisition of the ownership of agricultural lands. In
the opinion of the author, the present paper might be interesting for the legal ex-
perts in Serbia as well, taking into consideration the topical amendment of the
Serbian? land law.*

After a short theoretical determination of the so-called ‘cross-border acquisition
of agricultural lands’, the present article particularly deals with the European Union
(hereinafter referred to as EU) law and its aspects concerning the cross-border ac-
quisition of agricultural lands. Because of the special importance of the topical in-
fringement procedures launched by the European Commission against Hungary
regarding its national land law (hereinafter referred to as the Hungarian cases), the
Hungarian cases are analysed in detail as well. Beside infringement procedures at
the European Commission and at the Court of Justice of the EU (hereinafter referred
to as CJEU), there are also certain preliminary rulings at the CJEU regarding the
Hungarian land law. The last event in connection with the Hungarian cases is the
publication of the opinion’ of the advocate general at the CJTEU (hereinafter referred

wasoewsor Supported by the UNKP-17-4-111. New National Excellence Program of the
Ministry of Human Capacities.

2 See Janos Ede Szilagyi, Acquisition of the ownership of agricultural lands in Hungary,
taking the EU’s and other countries’s law into consideration. Zbornik radova Pravnog fakulteta,
Novi Sad, 4/2016, 1437-1451.

3 Cf. Luka Baturan, Economic Analysis of the Ban on Foreigners to Acquiring Property
Rights on Agricultural Land in Serbia. Economic of Agriculture, 3/2013, 479-491; Luka Baturan,
The ban on Foreigners Acquiring Property Rights on Agricultural and Forest Land in Serbia and
Other Regional Countries. Zbornik radova Pravnog fakulteta, Novi Sad, 2/2013, 515-531.

4 In the present article, land law means the legal provisions of a state which determine the
ownership and the use of agricultural and forestry lands.

3 Joined cases C-52/16 and C-113/16, opinion of advocate general Saugmandsgaard Ge
delivered on 31 May 2017.
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to as opinion of advocate general). Although, the opinion of the advocate general
does not bind the CJEU in its decisions, it may exert an influence on the final de-
cisions of the CJEU. It is for this reason that the opinion of the advocate general is
assessed in the article as well. In 2017, the adoption of the report of the European
Parliament concerning farmlands (hereinafter referred to as report of the European
Parliament) was an absolute surprise and a real progressive initiative in connection
with land law. In a certain sense, it can be regarded as a counter-opinion in connec-
tion with the opinion of the advocate general. Therefore the report® of the European
Parliament is also detailed in the paper. At the end of this article, some proposals
concerning the possible amendment of the EU law are presented. These proposals
were determined at a conference organised by the Hungarian Association for
Agricultural Law in cooperation with the Public Law Sub-Commission of the
Hungarian Academy of Sciences in Budapest in June 2017. The participants and
speakers of the conference concentrated on the Hungarian cases, the practice of
the European Commission and the report of the European Parliament.

1. THE THEORETICAL DETERMINATION OF THE SO-CALLED
CROSS-BORDER ACQUISITION OF AGRICULTURAL LANDS
AND FORESTS IN A GENERAL SENSE AND IN THE EU

Nowadays, beside inland land transfer,” also cross-border acquisition plays
a more and more important role in the ownership and/or the use of agricultural
lands and forests (hereinafter together referred to as cross-border acquisition).
Nevertheless, it is worth emphasizing that the distinction between internal and
cross-border acquisitions cannot be exact. In this paper, in a general sense,
cross-border acquisition primarily means the situation in which citizens and legal
entities of a country (hereinafter referred to as *foreigners’ or ’investors’) gain the
ownership or long-term use of an agricultural land or forest situated in another
country (hereinafter referred to as ’target’ country or area). It is worth emphasiz-
ing that the EU law has absolutely different regulatory regimes concerning the
ownership of agricultural lands and the usage of agricultural lands. /n connection
with the EU law, this paper mainly concentrates on the acquisition of the owner-
ship of agricultural lands and forests.

¢ European Parliament, Report on the state of play of farmland concentration in the EU:
how to facilitate the access to land for farmers, A8-0119/2017, 30 March 2017.

7 Cf. Article 4 (1) 1)-n) of Regulation (EU) 1307/2013. According to Article 4 (1) n) of
Regulation (EU) 1307/2013, the category of ’transfer’ includes also the inheritance as well:
“’transfer’ means the lease or sale or actual inheritance or anticipated inheritance of land or
payment entitlements or any other definitive transfer thereof; it does not cover the reversion of
entitlements upon expiry of a lease.”
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The goals of the acquisition of agricultural lands can be various: (a) to pro-
duce agricultural products, (b) to speculate on the land market, (c) others, (d) the
combination of points (a)-(c).

In a wider sense, the situation in which foreigners establish legal entities in
the target country and gain the lands of the target country may be regarded as
cross-border acquisition as well. In the EU law, this interpretation of a cross-bor-
der acquisition could become quite difficult due to the forms of the European
Cooperative Society (SCE, namely Societas Cooperativa Europaea)® and the
European Company (SE, namely Societas Europaea)’. As regards legal entities,
there are two elementary issues. First, the traceability of the real ownership (in-
vestor) background of the legal entities is always complicated (e.g. difficulties in
connection with offshore companies). Second, the number of legal entities might
easily be multiplied. The solution of both issues is tightly connected to the proper
registration of the affected legal entities and their investors (ownership back-
ground). Otherwise, it is worth noticing that in the EU law, the ’cross-border’
element with regard to land acquisitions is typically assessed in the procedure of
the CJEU.

2. THE EUROPEAN UNION LAW CONCERNING
THE CROSS-BORDER ACQUISITION OF THE OWNERSHIP
OF AGRICULTURAL LANDS

The EU law does not prohibit Member State measures restricting the acqui-
sition of agricultural lands by entities from outside of the EU or the European
Economic Area (EEA). Nonetheless, inside the EU and the EEA, the EU law, on
the one hand, requires the implementation of the four EU freedoms of the internal
market (in connection with the acquisition of agricultural lands, the free movement
of persons and capital are applicable) and, on the other hand, it prohibits the dis-
crimination on the basis of nationality.!” In connection with the interpretation of
these rules, Csdk-Kocsis-Raisz emphasize that “EU Laws do not regulate the
ownership of agricultural land directly, however, the judicial practice formed by
the principles of the Treaty on the Functioning of the European Union (TFEU)
sets frames and orientations for the legislation and implementation of laws.”"!

8 Council regulation (EC) No 1435/2003 on the Statute for a European Cooperative Society (SCE).

? Council regulation (EC) No 2157/2001 on the Statute for a European company (SE).

10 Agoston Korom, A terméfdldek kiilfoldiek ltali vasarldsara vonatkozo ‘moratérium’
lejartat kovetden milyen birtokpolitikat tesz lehetdvé a kozosségi jog. Europai Jog, 6/2013, 7-16.

11 Csilla Csak — Bianka Kocsis — Aniko Raisz, Vectors and indicators of agricultural policy
and law from the point of view of the agricultural land sector. Journal of Agricultural and
Environmental Law (JAEL), 19/2015, 38.
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The concerned rules of the Treaty on the Functioning of the European Union
(TFEU) are especially the free movement of persons and capital'? (Articles 49 and
63 of the TFEU; hereinafter referred to as ‘negative integration rules’ or 'negative
integration model’) and an objective (“fo ensure a fair standard of living for the
agricultural community”) of the Common Agricultural Policy (CAP) of the EU
(i.e. Article 39 (1) point b) of the TFEU; hereinafter referred to as ’positive inte-
gration rules’ or ’positive integration model’)."> According to Agoston Korom,'*
beside the anti-discrimination rules, the EU law determines the competence of its
Member States to adopt their national land law in the intersection of the negative
and positive integration rules. The mentioned TFEU rules contain rather general
provisions, therefore, the CJEU has an important role to interpret them and to help
assess the national land laws of the Member States.!> As regards the negative
integration rules, according to the practice of the CJEU, full compliance with the
EU law can be ensured by the national law (a) if the public interest is pursued by
the national law (i.e. objectives in the public interest) and (b) if the measure of the
national law cannot be exchanged for less restrictive measures (i.e. the principle
of proportionality). As regards the objectives in the public interest, the CJEU
regards the objectives of national agricultural land policy such as (al) to preserve
a permanent agricultural community, (a2) that the land should belong to persons
wishing (and being capable) to farm it, (a3) the possibility to counteract specula-
tive land acquisition, (a4) etc. to be conform with the TFEU and to pursue an
objective in the public interest. The restrictive measures accepted by the jurisdic-
tion of the CJEU are (bl) the procedure of prior authorisation for the acquisition
of agricultural land,'® (b2) the system of prior declaration,'” (b3) the provision for
a higher tax on the resale of land occurring shortly after acquisition,'® (b4) the
requirement of a substantial minimum duration for leases of agricultural land,'
(b5) etc.

12Tt is worth noticing that, according to Annex I of Council directive 88/361/EEC, investments
in real estate on national territory by non-residents are part of the capital movements in the EU.

13 About distinction between the negative and positive integration models and rules of the
EU, see Agoston Korom, Az j foldtorvény az unids jog tiikkrében, in: Az iij magyar foldforgalmi
szabdlyozds az uniés jogban (ed.: Agoston Korom), Nemzeti Kozszolgalati Egyetem, Budapest,
2013, 14.

4 Korom (2013), 14.

15 See furthermore Janos Ede Szilagyi, The Accession Treaties of the New Member States
and the national legislations, particularly the Hungarian law, concerning the ownership of
agricultural land. JAEL, 9/2010, 52-55.

16 See Case C-213/04 Ewald Burtscher v Josef Stauderer [2005] ECR 1-10309, paragraph
57; and Case C-452/01, paragraphs 41-45.

17 See Case C-213/04, paragraphs 44, 52-54, 59-62.

18 See Case C-370/05, paragraph 39.

19 See Case C-370/05, paragraph 39.
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2.1. The discrimination and the European Commission’s
infringement procedures against the New Member States

The present article tries to find an answer to the question whether the EU
Commission’s investigation regarding the land law of the New Member States
may be considered discriminatory or not.

The antecedents of the European Commission’s infringement procedures
against the New Member States are the followings. At the time of their accessions,
on the basis of their Accession Treaties of 2003, 2005 and 2012, (since 2004) the
Czech Republic, Estonia, Latvia, Lithuania, Hungary, Poland, Slovakia, (since 2007)
Romania, Bulgaria and (since 2013) Croatia (i.e. the New Member States) were
each granted a transitional period®’ for maintaining existing legislation restricting
the acquisition of the ownership?' of agricultural lands and forests, by derogation
from the freedom of capital movements. After the transitional period had expired,
numerous new Member States adopted new land laws including restrictive meas-
ures. Typically, the legislation of Old Member States provided a role model for the
New Member States (the French and Austrian models were quite popular among
them). In 2015, the EU Commission launched infringement procedures against
some of the New Member States; namely Bulgaria, Hungary, Latvia, Lithuania
and Slovakia. In the opinion of the European Commission, some provisions of
these Member States may be considered as the violation of the free movement of
capital and the freedom of establishment, and, therefore, this situation discourag-
es cross-border investment in the land market of the New Member States.

In connection with these measures of the European Commission, the CEDR
Congress COM II Conclusion noted: “In cases when the EU Commission initiated
infringement proceedings against the New Member States because of such Mem-
ber State-restrictions that already exist in Old Member States, the action of the
EU Commission can raise concerns, and may be regarded discriminative”?* Some
representatives of the European Parliament interpreted the situation similarly,
therefore they raised several questions in their so-called ’questions for written
answer to the Commission’.?> Namely, for example: “Given the Commission’s

20 In connection with the transitional period, LdszIé Fodor expressed a quite critical opinion.
In his opinion, it is a double standard applied against the new member states. Its pseudolatry nature
is hidden among other things that the subsidies given to equalize the price of the lands during these
7 years were much lower than had been for the earlier member states; Lasz16 Fodor, Kis hazai
foldjogi szemle 2010-bdl, in: Az eurdpai foldszabalyozas aktualis kihivasai (ed.: Csak Csilla),
Novotni Alapitvany, Miskolc, 2010, 124.

21 Namely, there are generally no restrictions on the lease of agricultural lands by foreigners.

22 Published by Janos Ede Szilagyi, Conclusions, J4EL, 19/2015, 92 (this part of the
Conclusions was adopted).

23 See: Question for written answer to the Commission by Norbert Erdds, Infringement
proceedings relating to landholding policy in the new Member States, P-005558-15, 8 April 2015;
Question for written answer to the Commission by Norbert Erdds, Legal effect of the accession
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discretionary scope regarding the launch of infringement proceedings, does the
Commission consider that this situation is compatible with the fundamental prin-
ciple of equal treatment — which is also applied in EC law — and with the pro-
visions on the prohibition of discrimination laid down in the Commission’s Code
of Good Administrative Behaviour?”?* In its answer, the European Commission
referred to the end of the transitional period provided in the Accession Treaties of
the New Member States as a rightful reason to launch infringement procedures
merely against the New Member States: “The current systematic check of agri-
cultural laws by the Commission in six countries has its roots in the Treaties of
Accession, whereby these countries were granted temporary derogations from
the free movement of capital for agricultural land. With the expiry of these dero-
gations in 2014, Member States had to check the restrictions for investments from
other EU Member States on their land markets against the justification criteria
as set out in the Treaty on the Functioning of the European Union and against the
principle of proportionality. ... The Commission has carried out an assessment
of these new land laws and has opened infringement procedures against the coun-
tries where the rules are not in line with EC law.”> The answer of the European
Commission raised the question whether the expiry of these derogations provide
a lawful title to assess only the New Member States’ land law. Taking the answers
of the European Commission into consideration, 4goston Korom noted that the
European Commission could not reassuringly prove its right to assess only the
New Member States’ national land laws on the basis of the expiry of derogations.
Citing the answers of the European Commission, Korom also drew the attention
to the situation that the European Commission’s standard practice could not prove
such a doubtful Commission’s procedure either.2® Essentially, /ldiké Bartha also
made a similar conclusion with regard to the answers of the European Commis-
sion.?” The opinion of the author of the present paper is that although Korom’s
interpretation is quite vigorous, he could not find either a justified and reasonable
legal title for the European Commission (in its answers) to confirm its right to
assess the EU-law-conformity of national land laws merely in connection with the
New Member States.

treaties of the new Member States, E-013450-15, 2 October 2015; Question for written answer to
the Commission by Norbert Erdds, Equal treatment among the Member States in the area of
property policy, E-002940-16, 12 April 2016; etc.

24 Question for written answer to the Commission by Pal Csaky, Application of the
fundamental principle of equal treatment, E-013351-15, 30 September 2015.

25 Answer given by Lord Hill on behalf of the Commission, P-005558/2015, 13 May 2015.

26 Agoston Korom, Gondolatok az @ tagallamok birtokpolitikajaval kapcsolatban —
transzparencia és egyenld elbanas, in: Honori et Virtuti (ed.: Gellén Klara), Polay Elemér Alapitvany,
Szeged, 2017, 264.

27 T1dik6 Bartha, Foldindulas — A foldforgalom-szabalyozas tagallami és unids joga.
Jogtudomanyi Kozlony, 9/2017, in press.
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2.2. The Hungarian cases and the opinion of advocate general

At the time of the expiry of the transitional period, the Hungarian legislator
had to reassess the national land law regime (which was highly analysed and
presented by numerous authors; e.g. Csdk,”® Nagy,* Prugberger,*® Tanka?'), and
adopted an absolutely new one (which was outstandingly analysed and presented
by numerous authors; e.g. Banyai,?> Bobvos,3 Csdk,’* Hornydak, Kurucz,’® Nagy,”’
Olajos®®) in and after 2013. However, numerous aspects of the new Hungarian

28 Csilla Csak perspicaciously analysed the previous Hungarian land law regime in respect
of the EU law: Csék Csilla, Die ungarische Regulierung der Eigentums- und Nutzungsverhéltnisse
des Ackerbodens nach dem Beitritt zur Europdischen Union. JAEL, 5/2010, 20-31.

29 Beside the land law regime other legal fields play an important role, for example within
the regulatory framework of financial law the tax regulation as it was pointed out by Zoltin Nagy:
Csilla Csak, Zoltan Nagy, Regulation of obligation of use regarding the agricultural land in
Hungary. Zbornik radova Pravnog fakulteta, Novi Sad, 2/2011, 541-550; and Zoltan Nagy, A
term6folddel kapcesolatos szabalyozas pénziigyi jogi aspektusai, in: Az eurdpai foldszabadlyozas
aktualis kihivasai (ed.: Csék Csilla), Miskolc, Novotni Kiado, Miskolc, 2010, 187-198.

30 Tamas Prugberger, Szempontok az 0j foldtérvény vitaanyaganak értékeléséhez és a
foldtorvény Ujra kodifikaciojahoz. Kapu, 6-7/2012, 62-65.

31 Endre Tanka, Nem én kidltok, a fold diiborog, Kairosz, Budapest, 2011.

32 Krisztina Banyai, Theoretical and practical issues of restrains of land acquisition in
Hungary. JAEL, 20/2016, 5-15.

33 Pal Bobvos, Erika Farkas Csamang6, Péter Hegyes, Péter Jani, A mez8- és erdégazdasagi
foldek alapjogi védelme, in: Szdmadds az Alaptorvényrdl (ed.: Balogh Elemér), Magyar Kozlony
Lap- és Konyvkiado, Budapest, 2016, 31-40.

34 Csilla Csak, Zsofia Hornyak, Bianka Kocsis, The altering Hungarian regulation of
transactions in agricultural lands, in: Current questions and european answers on the field of law
and justice in Romania and Hungary (ed.: Christian Dumiriu Mihes, Diana Cirmaciu), Editura
Pro Universitaria, Bucuresti, 2016, 86-94.

3 Zsdfia Hornydk prudently drew the attention to the importance of a new succession regime
concerning agricultural law: Zsofia Hornyak, Die Regeln der Erbfolge auf der Basis einer Verfiigung
von Todes wegen im landwirtschaftlichen Grundstiickverkehr. JAEL, 21/2016, 4-16. Previously,
she comprehendingly assessed the relationship between the Swiss, the Austrian and the (new)
Hungarian land regime: Zso6fia Hornyak, Die Voraussetzungen und die Beschrankungen des
landwirtschaftlichen Grunderwerbes in rechtsvergleichender Analyse. CEDR Journal of Rural
Law, 1/2015, 88-97.

36 Mihaly Kurucz, Gondolatok a magyar foldforgalmi torvény unios fesziiltségpontjainak
kérdéseirdl, in: 4 Magyar Tudomdny Napja a Délvidéken 2014 (ed.: Jozsef Szalma), VMTT, Novi
Sad, 2015, 120-173.

37 Zoltan Nagy and his company rationally presented the new legislation in a general sense:
Klaudia Hollo, Zsofia Hornyak, Zoltan Nagy, Die Entwicklung des Agrarrechts in Ungarn zwischen
2013 und 2015. JAEL, 19/2015, 56-64.

38 [stvan Olajos and Szabolcs Szildgyi analysed the new legislation in a general sense: Istvan
Olajos, Szabolcs Szilagyi, The most important changes in the field of agricultural law in Hungary
between 2011 and 2013. JAEL, 15/2013, 93-110. Istvan Olajos exceedingly presented the first
judgements of the Hungarian Constitutional Court: Istvan Olajos, Die Entscheidung des
Verfassungsgerichts iiber die Rolle, die Entscheidungen und die Begriindetheit der Griinden der
Stellungnahmen der 6rtlichen Grundverkehrskommissionen. Agrar- und Umweltrecht, 8/2017,
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land regime were contested by the European Commission and even by private
persons. These disputes resulted in the different cases. The European Commission
launched two infringement procedures against Hungary. Besides, private persons
also sued the Hungarian authorities in connection with the new law at the Hun-
garian courts (e.g. in Szombathely),’® and, after that, the Hungarian courts sub-
mitted requests for a preliminary ruling.

As far as the infringement procedures are concerned, one of them is a gen-
eral and comprehensive infringement procedure, as the European Commission
assessed the new Hungarian land law regime as a whole in detail (hereinafter
referred to as comprehensive infringement procedure). Besides, there is a special
infringement procedure as well, which concerns national transitional rules on
usufruct (hereinafter referred to as usufruct infringement procedure). As to the
comprehensive infringement procedure, this legal case was perfectly presented
by Tamds Andréka and Istvin Olajos.*® “In the comprehensive case, the EU Com-
mission launched its so-called pilot procedure with regard to certain legal insti-
tutions which were later, during the negotiations with the Hungarian government
found to be in compliance with the EU regulations. Such EU-conform legal insti-
tutions are (a) the procedural role of local commission, (b) land acquisition limit of
farmers and land possession limit of farmers and agricultural producer organiza-
tions, (c) the system of pre-emption right and the right of first refusal, and (d) the
regulation on the term of leasehold. The even presently going infringement pro-
cedures, the following national measures’ compliance are questioned by the Com-
mission. (a) complete ban on the acquisition of land by domestic and foreign legal
entities, (b) proper degree in agricultural or forestry activities, (c) proper agri-
cultural or forestry practice abroad, (d) obligation on the buyer to farm the land
himself, (e) impartiality in prior authorisation for the sale of lands. Among the
questioned institutions, the ban on legal entities is the bone of the present land
acquisition regime, and, according to Tamas Andréka and Istvan Olajos, the aim
of this institution is to avoid the uncontrollable chain of ownership which would
be in contradiction with keeping the population preserving ability of the country,
since it would be impossible to check land maximum and the other acquisition
limits.”™

284-291. Istvan Olajos focused on the practical dimensions of the new Hungarian land regime and
outstandingly concentrated on the most controversial issues of them: Istvan Olajos, Foldjogi kiskaté.
Miskolci Jogi Szemle, spec. ed. 2/2017, 409-417.

3 First, Anikd Raisz drew the attention to the importance of the Szombathely cases; see
Aniké Raisz, Topical issues of the Hungarian land-transfer law. CEDR Journal of Rural Law,
1/2017, 74.

40 Taméas Andréka — Istvan Olajos, A foldforgalmi jogalkotas és jogalkalmazas végrehajtasa
kapcsan felmeriilt jogi problémak elemzése. Magyar Jog, 7-8/2017, 422-424.

41 The thoughts of Andréka and Olajos were summarized and translated by: Aniko6 Raisz,
Topical issues of the Hungarian land-transfer law. CEDR Journal of Rural Law, 1/2017, 74.
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As for the usufruct infringement procedure, the subject of this case has nu-
merous similarities with the preliminary ruling mentioned above. Because of the
released opinion of the advocate general in connection with the preliminary ruling
(i.e. the preliminary ruling is in an advanced status in comparison with the usufruct
infringement procedure), the paper presents the essential aspects of the legal back-
ground of these cases (i.e. the usufruct infringement procedure and the Szom-
bathely case) under the details of the preliminary ruling. According to the contro-
versial transitional rules of Hungary, the concerned Hungarian authorities had to
cancel the registration in the property register of the usufructuary rights in agri-
cultural land on the basis of a national legislation prescribing the extinction of the
usufructuary rights and rights of use in productive land in the absence of proof
that those rights were created between close members of the same family. Accord-
ing to the opinion of the advocate general, the advocate general considered that
the “legislation and the cancellation decisions taken on the basis thereof are
contrary to the free movement of capital. In fact, the requirement that such rights
must have been created between close members of the same family gives rise to
effects which are indirectly discriminatory against nationals of other Member
States and cannot be justified by any of objectives put forward by the Hungarian
Government.” In my opinion, the most interesting aspects of the opinion are the
followings.

First, the advocate general merely referred to the ‘negative integration rules’
of the TFEU, and the advocate general did not take the ’positive integration rules’
into consideration. According to my interpretation, this argument of the advocate
general considered agricultural land as merely an economic good, and considered
the acquisition of agricultural lands only as a commercial issue. In the opinion of
Tamas Andréka, if the interpretation of the CJEU in connection with the EU law’s
aspects of cross-border acquisition moves toward this excessively negative inte-
gration model as well, all EU countries which apply restrictions on the land mar-
ket will be forced to cancel their land-market measures in ten years.*

Second, the opinion of the advocate general interpreted the Hungarian na-
tional rules concerning usufructuary rights as a simple lease contract. Namely,
the specialities of the usufruct were absolutely neglected, or the legal substances
of the usufruct and the lease were confused in the opinion. That is the reason why
the advocate general’s arguments concerning the existence of indirect discrimi-
nation are quite unjustified and unreasonable. In Hungary, the typical parties of
a usufructuary right are relatives. However, the advocate general interpreted this
speciality of the usufruct as a condition which does not establish a formal distinc-

42 Joined cases C-52/16 and C-113/16, opinion of advocate general Saugmandsgaard Qe
delivered on 31 May 2017, para. 4.

43 Tamas Andréka opinion was communicated at the Conference of the Hungarian Association
for Agricultural Law in Budapest on 1 June 2017.
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tion by reference to origin, nevertheless, it is more easily satisfied by nationals of
Hungary than by those of other Member States.**

2.3. The report of the European Parliament

As opposed to the advocate general’s opinion presenting an excessively neg-
ative integration model (i.e. agricultural lands are merely economic goods), the
European Parliament adopted a report representing the positive integration mod-
el after certain antecedent.*> Answering the aforementioned, as well as having
regard to the infringement proceedings against the New Member States, on 27"
April 2017 the European Parliament adopted the report*® on farmland concentra-
tion. The European Parliament warns of the phenomenon of land grabbing*’ in
the EU.*® Besides, the EP took into consideration the followings in the report: (a)
“land is on the one hand property, on the other a public asset, and is subject to
social obligations™;® (b) “land is an increasingly scarce resource, which is non-re-
newable, and is the basis of the human right to healthy and sufficient food, and
of many ecosystem services vital to survival, and should therefore not be treated
as an ordinary item of merchandise”;’° (c) “sufficient market transparency is
essential... and should also extend to the activities of institutions active on the
land market™'; (d) “the sale of land to non-agricultural investors and holding
companies is an urgent problem throughout the Union, and whereas, following
the expiry of the moratoriums on the sale of land to foreigners, especially the new
Member States have faced particularly strong pressures to amend their legislation,

44 Joined cases C-52/16 and C-113/16, opinion of advocate general Saugmandsgaard Qe
delivered on 31 May 2017, para. 71-81.

45 Janos Ede Szilagyi, Aniko Raisz, Bianka Kocsis, New dimensions of the Hungarian
agricultural law in respect of food sovereignty. JAEL, 22/2017, in press.

46 European Parliament, Report on the state of play of farmland concentration in the EU:
how to facilitate the access to land for farmers, Committee on Agriculture and Rural Development
A8-0119/2017, 30.03.2017 (hereinafter referred to as EP 2007).

47 Definition of land grabbing according to the European Economic and Social Committee:
,,There is no internationally recognised single definition of land grabbing. Land grabbing is
generally understood to mean a process of large-scale acquisition of agricultural land without
consulting the local population beforehand or obtaining its consent. Ultimately, this diminishes
the scope of the local population to manage a farm independently and to produce food. The owner
also has the right to use the resources (land, water, forest) and the profits arising from their use.
This can lead to a situation in which established agricultural land use is abandoned in favour of
other activities; European Economic and Social Committee: Opinion: Land grabbing — a warning
for Europe and a threat to family farming, NAT/632 — EESC-2014-00926-00-00-AC-TRA (EN),
Brussels, 21 January 2015, 2.2.

48 EP 2017, point AM and page 14.

49 EP 2017, point G.

S0 EP 2017, point J.

SUEP 2017, point P.
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as comparatively low land prices have accelerated the sale of farmland to large
investors™;? (€) “farmland areas used for smallholder farming are particularly
important for water management and the climate, the carbon budget and the
production of healthy food”;> (f) “there is a substantial imbalance in the distri-
bution of high-quality farmland, and whereas such land is decisive for the qual-
ity of food, food security and people’s wellbeing”;>* (g) “small and medium-sized
farms, distributed ownership or properly regulated tenancy, and access to common
land... encourage people to remain in rural areas and enable them to work there,
which has a positive impact on the socio-economic infrastructure of rural areas,
Jfood security, food sovereignty and the preservation of the rural way of life”;»
(h) “farmland prices and rents have in many regions risen to a level encouraging
financial speculation, making it economically impossible for many farms to hold
on to rented land or to acquire the additional land needed to keep small and
medium-sized farms viable”;’® (i) “differences among the Member States in_farm-
land prices further accentuate concentration processes™;”’ (j) there are numerous
findings concerning speculations® and abuse™; (k) “/imited companies are mov-
ing into farming at an alarming speed, whereas these companies often operate
across borders, and often have business models guided far more by interest in
land speculation than in agricultural production”.

With regard to the abovementioned, the EP (a) “recognises the importance
of small-scale family farms for rural life”,*" and “considers that local communities
should be involved in decisions on land use”.%*> (b) The European Parliament “calls
for farmland to be given special protection with a view to allowing the Member
States, in coordination with local authorities and farmers’ organisations, to regulate

32 EP 2017, point Q.

33 EP 2017, point S.

S4EP 2017, point T.

55 EP 2017, point V.

S6 EP 2017, point AB.

STEP 2017, point AC.

38 “the purchase of farmland has been seen as a safe investment in many Member States,
particularly since the 2007 financial and economic crisis; whereas farmland has been bought up
in alarming quantities by non-agricultural investors and financial speculators”; EP 2017, point
Al; and “the creation of speculative bubbles on farmland markets has serious consequences for
farming, and whereas speculation in commodities on futures exchanges drives up farmland prices
Sfurther”; EP 2017, point AL.

3 “a number of Member States have adopted regulatory measures to protect their arable
land from being purchased by investors; whereas cases of fraud have been recorded in the form
of land purchases involving the use of ‘pocket contracts’, in which the date of the conclusion of
the contract is falsified; whereas, at the same time, large amount of land has been acquired by
investors™; EP 2017, point AK.

%0 EP 2017, point AQ.

SI'EP 2017, point 14.

92 EP 2017, point 18.
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the sale, use and lease of agricultural land in order to ensure food security...”.%3
(c) Furthermore, the European Parliament — among others — calls on (cl) “the
Commission to establish an observatory service for the collection of information
and data on the level of farmland concentration and tenure throughout the Un-
ion”;%* (c2) “the Commission, on this basis, to report at regular intervals to the
Council and Parliament on the situation regarding land use and on the structure,
prices and national policies and laws on the ownership and renting of farmland,
and to report to the Committee on World Food Security (CFS)...”.%

The report of the European Parliament proves that the positive integration
model also has an importance for the whole of the European Union and not only
for the New Member States.

2.4. The possible reforms of the EU law concerning the cross-border
acquisition of the ownership of agricultural lands

Stimulated by the uncertainties observed in connection with the EU law
concerning acquisition of agricultural lands, the COM II’s general reporter (Janos
Ede Szilagyi) of the CEDR Congress submitted a proposal in which the possible
ways of the EU law’s improvement were formally analysed. According to the
Conclusions of the COM 11, “The question may be solved in different ways, here,
we draw the attention to four possible solutions: [a] The EU ceases to apply the
four fundamental freedoms with regard to the land policy of the MSs. This step
would mean in a way the easing of the integration. [b] Those MSs which intro-
duced restrictions in their land market, liberalize the rules of their land market
or introduce more liberal rules. Obviously, this may severely hurt the interests of
the citizens of these MSs, and may lead to land-grabbing with regard to the land
markets of the new MSs. [c] The debate may be solved in a simple political way:
i.e. the case may be forgotten, e.g. based on a political background-deal. In this
case, there is no guarantee that the question would not arise later again, or that
someone (basically anyone) does not bring the question in front of the CJEU in
the frame of a preliminary procedure, basically circumventing the background-deal
of the politicians (i.e. of the EU Commission and the given MSs). [d] We move in
the direction of further regulation, even modifying the primary legislation of the
EU if necessary. This may cease the uncertainty and deepen the integration, on
the other hand, it may be interpreted as giving up a certain part of the sovereignty.”®
In an unaccepted part of the Conclusions of the COM 11, the general reporter

93 EP 2017, point 38.

%4 EP 2017, point 2.

% EP 2017, point 8.

%6 Published by Janos Ede Szilagyi, Conclusions. J4EL, 19/2015, 93 (this part of the
Conclusions was adopted).
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elaborated a possible way how to develop the EU legislation toward the positive
integration model. In the opinion of the general reporter, the agricultural land is
not a typical object of a commercial transaction, and, therefore, the principles of
the freedom of the capital and of the free movement of persons shall not apply
without restrictions in the case of agricultural land. For providing this special
status of agricultural lands, the general reporter could imagine the amendment of
the EU legislation (even of the Treaties of the EU). Otherwise, the general report-
er would provide a liberty for the Member States whether they endeavour to apply
special rules in the transaction of agricultural lands or not. The general reporter
would detail the definition of the ’agro-productional use of agricultural lands’ and
the admissible public interest objectives which can be called up when restricting
the free movement of capital and persons with regard to agricultural lands. The
general reporter would also regulate more precisely the applicable measures which
may be considered as proportional restrictions. Among these measures, the general
reporter would pay a special attention to the regulations concerning the acquisi-
tions by legal entities.®’

Inspired by the adoption of the report of the European Parliament, the par-
ticipants of a conference organised by the Hungarian Association for Agricultural
Law in cooperation with the Public Law Sub-Commission of the Hungarian Academy
of Sciences (Budapest, 2017) also dealt with the possible development opportuni-
ties of the EU law concerning the acquisition of agricultural lands (especially the
ownership-acquisition). Mihdly Kurucz determined several conceptions how to
amend the EU law in order that the EU can fulfil the objectives defined in the
report of the European Parliament. One of these concepts is about the renation-
alization of the Common Agricultural Policy of the EU. According to this concept,
Member States could regain their absolute competence and freedom to regulate
their own land market in exchange for the EU agricultural and rural development
financial supports (i.e. the Member States would lose these supports). His other
concept would handle the situation, beyond the negative integration rules of the
EU, via stricter rural development and environmental protection regulations adopt-
ed by the EU. It could be a smart indirect regulation in connection with the land
transfer. Tamas Andréka also proposed more concepts. One of them is a remark-
able movement from the free movement of capital towards the right of establish-
ment. According to another Andréka’s concept, EU legislators should integrate
land-acquisition into the Common Agricultural Policy. The concept of Agoston
Korom is not a real concept of the amendment of the EU law. Namely, in the
opinion of Korom, the present legal framework of the EU is acceptable, neverthe-
less, the European jurisprudence should rethink the scientific background of the

7 Published by Janos Ede Szilagyi, Conclusions. JAEL, 19/2015, 94-95 (this part of the
Conclusions was not adopted).
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issue, create a new system and communicate this to the European Commission.
In my opinion, the Comprehensive Economic and Trade Agreement (CETA) also
contains a useful solution. Namely, the scope of the CETA extends to the transfer
of agricultural lands as well, and therefore the CETA rules concerning investments
(e.g. market access, national investment) are applicable to the acquisition of agri-
cultural lands. Despite this scope of the CETA, the parties (i.e. the concerned
countries, e.g. the Member States of the EU) have the right to take reservations
concerning cross-border acquisition of agricultural lands. It means that countries
may maintain their existing measures, and — in certain cases — adopt new or more
restrictive measures that are not conform with the CETA rules (e.g. Hungary took
these kinds of reservations). Accordingly, the CETA’s reservation-mechanism
could also be used in the EU law.

Conclusions

In my opinion, the abovementioned situation proves that the EU law con-
cerning cross-border acquisition of agricultural lands and the related jurisdiction
of the CJEU are not static phenomena. The Member States of the EU have the
competence to constitute their national land law regimes in a dynamically changing
frame of the EU law. Finally, the Member States have to equilibrate between the
positive and negative integration models of the EU law. Nevertheless, the report
of the European Parliament created a new situation in the uncertainties, and it can
be regarded as an explicit step toward the positive integration model.
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Hataron ativeld tulajdonszerzés termé6foldon és egyes
id6szerii kérdések a magyar jogban

Osszefoglalé: Mikozben Szerbia az unidhoz torténd felzarkézdsa miatt éppen
arra torekszik, hogy féldjogat EU-konformma tegye, latni kell azt, hogy maga az
EU joga sem statikus a hatdaron atnyulo foldszerzések vonatkozasaban. A kérdéskor
ugyanis nagyon is aktualis az EU-n beliil. Ezt tamasztja ala az, hogy az Eurdpai
Bizottsag tomegesen inditott kotelezettségszegési eljarasokat a 2004-ben illetve
az azt kovetoen csatlakozott tagallamokkal (uj tagallamok) szemben. Tévedés
ugyanakkor azt hinni, hogy ezen iigyek pusztin az uj tagallamok problémdai
lennének, és hogy a tobbi, régi tagallam esetén immaron nincsenek is kérdések. Ezt
tamasztja ala az Europai Parlament 2017-es jelentése is a foldkoncentracio
targyaban. Ugy tinik tehdt, hogy a napjainkban tébb ponton is reformra szorulé
Europai Unio a foldjog, kiilondsen annak hataron atnyulo aspektusai vonatkozasaban
is ujragondolast érdemel. A kérdéssel foglalkozott az Eurdopai Agrarjogi Tandcs
is, amely az EU szerveinek tandcsadé testiilete. Igy a CEDR 2015-6s potsdami
kongresszusanak Il. munkabizottsagaban a vidéki teriiletek kapcsan, illetve a
CEDR 60. évfordulojan. Magyarorszagon a szakeértok pedig 2017-ben azért gytiltek
ossze, hogy — t6bb mas mellett — vazoljak egy lehetséges tovabblépés lehetdségeit.
Jelen cikk e folyamatokhoz illeszkedve mutatja be az EU joganak foldszerzésekre
vonatkozo fobb eldirasait, a magyar kételezettségszegési eljarasokat, az Europai
Parlament jelentését, és a budapesti konferencia legfobb felvetéseit. A magyar
tigyek nem csak Magyarorszag szamara birnak jelentoséggel, ugyanis a magyar
foldjog az, amely kapcsdn a legtobb aggodalmat fogalmazott meg az Eurdpai
Bizottsag. Vagyis a magyar ligyek igencsak lényegesek az egész Europai Unio
Jjoga és jovije szempontjabol.

Kulcsszavak: foldjog — mezégazdasagi foldek — tulajdonszerzés.
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IIpekorpaHu4HO CTHLAK-€ CBOjHE HA MOJHLONPUBPETHOM
3eMJbUIITY U MOjeIUHH MP0o0deMu Maljapckor npaBa ¢ TUM Y Be3d

Casceiiax: byoyhu oa Cpouja padu na ycknahueary ceojux upouuca o
{0/bOUPUBPEOHOM 3eMBUWINY ca tipasom Eepoiicke yHuje, upeba umaitu y 6uoy
Oa tipaso Espoiicke ynuje y 6e3u ca UpekoZpaHuyHuM Cliuyaroem iomoiupuspeono
semmuwita Huje cluamiuvan ernomen. Haume, peu je o iipobremy xoju je
HOUPUNUYHO KOHUIPOBEP3aAH Mehy UHCTUUTUYYUjama u OpaHcasama Yianuyama
Espoiicke ynuje. O osome ceedouu 3navajan 6poj ioctuyilaka o iwyxcou 3602
Heuciymwera obasesa xoje Eepoiicke komucuje oxpehie poiuus opaircasa Yianuya
Koje cy Eepoiickoj ynuju tipuciuyiiune iioues 00 2004. 2ooure (v damem pady osHaueHe
Kao Hose Oparcase unanuye). Mehyiuum, iupeba HalomeHyiuu u o 0d ce 08a 0edailia
He fluYe UCK/BYUUBO HOBUX OPIHCABA YIAHUYA, He2O je olwiiujeZ Kapakiuepda, jep
Hlociuoje b6pojua otisopena Uularba Koja ce waxkohe Moy wmuyaiu Ciuapux
Oparcasa unanuya. To je paznoé (unu jeoan 00 HAJUCIUAKHYUUUX pa3ioca) 300 Ko
Je Eepoiicku tlapnamenit y 2017, 200unu yce0juo uzeewlitiaj o cliary KoHyeniupayuje
ilomoiipuspeonux iospwuna y Espoiickoj yruju. [enyje oa cy iipobnemu y ezu
ca semmumitiemM 0oounu na 3uayajy y Eepoiickoj ynuju, witio ce modice dogeciiu
¥ 6e3y ca uurenuyom 0a je Espoiicka ynuje y ceojespcroj kpuszu. Ona ou iipebano
0a pedechunuwe c80jy op2anuzayujy, yusvese u, Hospx woaa, 0a opyeaduje ypeou
bpojue obnaciuu scusotda. Eepoiicku caseiti 3a pypanno ipaso (HosHaiiuju Kao
CEDR iio ¢ppanyycrom nasusy Comité Européen de Droit Rural) je ceojespcra
,think-tank* opZanuzayuju xoja tipysca HoOpwKy u caseilie UHCIUULYyYujama
Espoiicke ynuje. Ona ce usmehy ociuanos, 6asu u upexocSpanuyHum aciekiiuma
semmUwHOE iipasa Ha Husoy Espoiicke yHuje. To je, iipe ceeza 0owino 0o uspasxicaja
Ha Koupecy oopaicanom y lotwicoamy 2015. 2ooune u konpepenyuju 00parcanoj
vy Bpuceny 2017. 2ooune iiogodom wesdeceiiozoouwruye CEDR. Ha mahapckoj
KoHGhepenyuju koja je 2017. Zooune oopoicana y byoumiiewinu, okyiuiu cy ce
exciieptuu mahapckoZ Yopyoicera 3a omoupuspeoro iupago u ipeociuasHuyu
mahapcke Axademuje Hayka 3a0ydiceHu 3a 001AC jagHOZ Hpasa y yuwy iipeo-
ciiaswara mo2yhux iobosuarea 3a Eepoiicky yHujy u mene opocage uianuye.
Ciuum y e3u, y 41aHKy cy Upeociuiasbena OCHOBHA UpasuUa y 6e3u ca Cluuyaroem
H0/bOUPUBPEOHOE 3eMBUIIA, TOCTUYHAK O MYHCOU 3002 HeucCiyrera 0basesa
ipotuus Mahapcke (y damem pady o3Hauenu Kao Mmahapcku cryyajesu), uzsewinaj
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Eepoiicko ilapramenita u otiwinu 3axmyuyu 6youmilewiiancke Kongepenyiije.
Mahapcku cayuajesu Hucy ouiinu camo 3a Mahapcky, 6yoyhu da je Eepoiicka
Komucuja uspasuia 3abpunyiiocii o najeehem opojy oopedaba mahapckos
3eMBUWHOE Tpasa Koje ¢y Ho3Hale Uy OCAIUM HOBUM OPIAHCABAMA YNAHUYAMA.
Umajyhu y 6udy manu 6poj ciyuajesa y 6e3u ca 3eMwpUWHUM UPABOM KOju CY 00
cada bunu pacipaswenu iped Cydom iipasde Eepoiicke yruje, mahapcku ciyuaje-
8u Ou moznu buiiu 00 3navaja 3a yeny Eepoiicky ynujy u mwerny 6yoyhuociu.

Kayune peuu: 3emmuwino ipago — iomoipuepeoro 3emmsuililie — Cluulyarbe
ceojune.

Harym npujema pana: 18.09.2017.
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