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1US VENDENDI 3AJIOXKHOI' [IOBEPHUOLIA
N ITUTABE OAI'OBOPHOCTHU 3A EBUKIINTY
Y PUMCKOM ITPABY!

Canceiiak: Y osom pady pasmaiupamo ciedeha uuitarba: pa3eoj upasa
ipooaje (ius vendendi) iipedmeinua 3a102e 00 ClUpare 3a104CHOE TOBEPUOYA Y
cayuajy nucHyca, duiiarbe Ha Yemy ce oazupa we2oso osiauliere 0a Kao Hesa-
CHUK, CYUPOWIHO Upasuy ,,nemo plus iuris®, ipenece dpaso ceojure Ha Kyiuya, u
ca osumMa ose3aHo Huinarbe 002080pHOCIU 3a esukyujy. 1 nasna itiema Hawes
UCTUPAdICUBARLA Jectlie: K02a tlepeilit 002080PHOCHL aKo tpedmeil 3a102e Oyoe
esuyupan 00 Kyiya — ilogepuoya unu Heilocpeoro dyscHuxa? Oso iuitarse je 6uio
seoma axiuyenno y ciapom Pumy. C 003upom Ha o 0a je esudeHyuja Heilokpei-
HOCIIU U OPYSUX CUU8apU UPBEHCIBEHO CLyHCUId 0obesbeheryy Hailllaile iopesa,
0a Huje OuLa axcypHa u petxo je ouna 0oCulyina UpusattHumM IUYUMA, Yeciio
Je donazuno 00 3anazarba Wyhux ciieapi, o yemy c6edoyu 3HaaH Opoj exciio-
6a y uszeopuma. lpatiehu xazyuciuuuxa pewerba KA1acudHux upagHuKa 3acHo8d-
HUX Ha upunyuily bonae fidei, y Jyctuunujanogom iipagy cluudxicemo 0o 002080pa
Ha Hawle duinare: 0a OYACHUK HelOCPeOHO 00208apa 3a e8UKYU]Y UPOOailioe
iipeometiia 3a102e — 00 pewera Koje je, o Haulem MUbery, Upuxeaiibuso uy
caspemeHom upaey.

Kwyune peuu: pignus, 3anoza, ius vendendi; ilpooaja 3ano02e; esuxyuja.

! OBaj pax je pe3ysaTar UCTPaXKHUBAUKOT paja Ha npojekty [IpaBHor dakynrera y HoBom
Cany: ,,JIpaBHa TpaauIiyja 1 HOBU IPaBHU H3a30BH .
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1. YBOJI

Jlo BpemeHa BnajaBuHe quHacTuje CeBepa (mouerak Tpeher Beka HOBe epe)
MIPaBO Ha MPO/IAjy MPeaMeTa 3aJI0Te 3aJI0’KHOT TTOBEPHOIIA OWITO je CITyJajHH eJIeMEHT
YTroBOpa 0 3aJI03H, a TaJia M0CTaje HEroB MPUPOIHU EIEMEHT, J0K je y JycTHHHU-
JaHOBOM TIpaBy YakK U OMTHH eleMeHT. M3y3eBmn puaynujy, y ocTaiuM OOIuIn-
Ma 3aJI0Te 3aJI0KHU MOBEpHUJIall He CTUYE CBOjUHY Ha mpeaMmety 3aiore. [Ipema
TOME, OCTBapEHOM TIPOAAjOM Tpoaaje Tyhy cTBap, aiu MO MPaBILITY MMPEHOCH U
CBOjUHY Ha KyMIa. ¥ OBOM ClIy4ajy ce KpIIU OCHOBHO IPAaBHIIO nemo plus iuris.
VYcnen Tora, jeHO 01 CIIOPHUX IMATaka Y POMAHHUCTHUITH jECTe KaKo 00jaCHUTH OBY
aHOMAaJIWjy: IITa YNHU OCHOB IPEHOCA CBOjUHE Ipojare 3ajore Ha kKymnia? [lopen
OBOT, BHIIIE TEOPHjCKOT MUTaka, IIOCTaBJba CE ¥ MTUTAE OATOBOPHOCTH IIPO/IABIA
3a TIpaBHE HEIOCTATKE CTBAPH: MOXKE JIM KyTall IpeaMeTa 3aJiore j1a 3aXTeBa 3a-
MITUTY O]l €BUKIIH]j€ ¥ IPOTHB KOra Jia Mokpene noctymnak? OBo MuTame je Ouio
BEOMa aKTyeJHO y cTapoM Pumy, jep je mo3HaTO Ja pUMCKO IpaBo HE TO3Haje
eBHJICHIIN]y HEMOKPETHOCTH Y HHTEepeCcy NpuBaTHHUX Jnna. OBa eBUACHIM]A je
MocTojajia y jaABHOM MHTEpeCy, MPBEHCTBEHO Pajiy peryiucama Harjaare nopesa
y MIPOBHHIIMjaMa YHje CTAHOBHUIITBO je Omito onrepeheHo mopeckum obaBe3ama
Beh y KaCHOM IMPETKJIACUYHOM, a MOCEOHO Y KiacuuHOM nepuojy. OHa je Ouia
HoyeB of1 BpeMeHa [apa J{yokenyjana npomrpeHa Ha ey tepuropujy Llapcrsa
nmajyhu y Buny JlnokiienjanoBy MOJMTUKY JeAMHCTBEHOT OMOPE3UBaba LENO-
KYITHOT CTAaHOBHHIITBA. [Iopes HEeMOKpeTHOCTH OBa €BUICHIIN]jA CE OHOCHIIA M HA
oropesuBe nmokpeTHe crBapu.” C 003MpoM Ha TO Jia OHA HHUje OuJIa a)KypHa HUTH
je Omuta yBeK MOCTYITHA HAa YBHJ MMPUBATHUM JIMIIMMA, 3ajlarame Tyhe cTBapu je
MOTJIO J1a OyJie 4ecCT ciIy4aj, 0 YeMy CBEJIOUH M 3HaTaH Opoj TEKCTOBA Y H3BOpUMA
0 oBoM nuTamy. Majyhn y Buny n1a je y JaHaime BpeMe 3ajiora HajpacipocTa-
IBEHUje cpeAcTBO 00e30eherma noTpaxkuBama, U Ja Cy, opell HeTOKPETHOCTH,
Y]y CBOjUHY j€ HajiIaKIIe KOHTPOJIUCATH, TIPEIMET 3aJI0T€ U TOKPETHE CTBAPH,
OBO MUTakE MOXeE Ja Oy/ie 3HAYajHO U 32 CABPEMEHO MPaBO.

2. ITPOJAJA TIPEAMETA 3AJIOT'E 1 ITPEHOC ITPABA
CBOJMHE HA KVIIIA

Jlok je y HajcTapuje BpeMe y Ciiyuajy GUAyIHje 3aK/byYCHE ca TOBEPUOIIEM
MOBEPHIIAI] UMAO TIPABO Ja 3aJIPKU TPEIMET 3aJI0re Y CBOjUHH HA MME HEH3MH-
pEeHOT Ayra, MUTHYC Y MOYETKY Kao APKaBUHCKA 3aJ10Ta HHUje TPYIKa0 TIOBEPHOILY
HUKaKBY caTUC(aKIIH]y, CEM BpIICHa MPUTHUCKA HA TyKHUKA Ja UCITYHH CBOjY

2 Bug. Marponua Cuy, ,,Karactpu, 3eMJbHIITHA PETHCTPH M UCIIPABE O KYIOMPOIajH y CTa-
pom Pumy — enemMeHTH MOIepHUX 3eMJBUIIHUX KibUra™, 360pHux padosa [Ipasnos ghakyniteiia y
Hogom Caoy (360pnux padosa II®HC) 2/2013 (vol. 47), 279-302.
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obaBe3y. MoryhHoCT fa 1mpojiajoM 3aj10re HaIIaTH CBOjE TIOTPaXKUBAFhE jaBJba CE TEK
KpajeM mepro/a pemyOoinrke Ha OCHOBY IOCEOHOT CIIopa3yMa O pOaju: pactum de
distrahendo pignore’ (unu pactum de vendendo). T'aj y 11 Beky HOBe epe jOIII CIIOMH-
€ OBaj CIIOpa3yM Koju oianrhyje mosepuona aa npoaa Tyhy (1y>KHUKOBY) CTBap.

Gaius Inst. 2, 64. ,,...item creditor pignus ex pactione (alienare potest)*”. (...Tako-
he moBepuial Ha OCHOBY CriopazyMa /Moxe fa rnpoja/ pignus.)

KacHuje y TOKy KIaCHYHOT TIepHoJia IPpojiaja MpeiMeTa 3allore Off CTpaHe
noBeprolla Oua je BasbaHa u 6e3 moceGHor criopazyma.* C 063upom Ha TO J1a je Ha
0Baj HAYWH ITOCTAO0 MMPUPOTHU SIEMEHT YTOBOPa O 3aJI03H, ITOCTOojaa je ¥ Moryh-
HOCT UCKJbY4eHa CYIIPOTHUM CIIOpa3syMoM: pactum de non distrahendo pignore.

D. 13, 7, 4: Ulpianus libro 41 ad Sabinum. ,,Si convenit de distrahendo pig-
nore sive ab initio sive postea, non tantum venditio valet, verum incipit emptor
dominium rei habere. Sed etsi non convenerit de distrahendo pignore, hoc tamen
iure utimur, ut liceat distrahere, si modo non convenit, ne liceat. Ubi vero con-
venit, ne distraheretur, creditor, si distraxerit, furti obligatur, nisi ei ter fuerit
denuntiatum ut solvat et cessaverit.” (AKO je IOCTUTHYT CIIOPa3yM O MPOJajH
3aj0re oaMax Ha MOYETKY WUTH KacHHUje, He caMo IITO je Tpoaaja BajkaHa, Beh
KyTIal] 3aucTa CTHYE U CBOJUHY CTBapy. AJIM ¥ OHJIa Kajia O MPOJIaju 3aJ10Te HUIITA
HHj€ TOTOBOPEHO, IIPUMEHHYjEMO FCTO MPaBo, Aa MOXKE Ja IMPoja, YKOJIUKO HHje
MOCTUTHYT CHOpa3yM o 3a0paHu mpojaje. AJIM aKo je IOCTUTHYT CIIOpa3yM o
TOME JIa ce He TpoJiaje, MOBEPHIIAl], aKO MPOJIa, OroBapa 3a kpaly, yKoIuko ay-
JKHUK HHje OMO TpU ITyTa ONOMEHYT Ja TUIATH, & TO HHje YYHHHO.)

OBaj YnmujaHoB TEKCT MOTBPhyje MpaBo Mpoaje mpeaMeTa 3ajIore o CTpa-
HE 3aJI0KHOT MMOBEPHOIa HAa OCHOBY CaMOT MPaBa, Tj. Ka0 MPUPOIHH €IEMEHT
YroBOpa o0 3aJI034. Y TOCIeAh0] PSYCHUIIN HABEICHOT TeKCTa ce, Mel)yTiM, KOH-
cTaTyje u TO Aa HU CIopa3yM o 3a0paHu Mpojaje 3ajore Huje uMao edexTa, ako
je My>KHHK OMO TpH IyTa ONMOMEHYT Jla U3BpIIH HcIiary. JIok mpeTXoHu JAe0
TEeKCTa OJiroBapa YJIHjaHOBOM BPEMEHY U CMaTpa ce KJIACHYHUM, IMOCIICIHba
peUCHHIIA je HajBEpOBATHH]jE MHTEPIIOINCAHA Of CTPaHe KOMITHIIaTOpa JyCTHHHU-
janoBux Jlurecra.’ TpocTpyka omoMeHa ce cpehie TeK y MOCTKIaCHYHOM Heproay.®
ITo HameM MHIIBEHY OBa OMIOMEHA, Ka0 W MPaBo JIpKaBHE OlarajHe jJa mpoja

3 Renato Perani (Ilepaun), Pignus distrahere. L’ alienazione della cosa pignorata da parte
del creditore, Milano 2013/2014, in https://air.unimi.it/retrieve/handle/2434/230098/301269/phd _
unimi_R09253.pdf (11. 11. 2017), 8-9.

4 lus distrahendi 3anoxuor nosepuona notsphyje koucTuTynHja napa Anexcanapa Cesepa
C.J. 8,29, 1 u3z 222. rogune.

5 R. Perani, 34 u nasse.

% TpocTpyKy onoMeHy ceM YimujaHosor Tekcta cpehemo y IMaynosum CeHTeHIMjamMa Ha-
cranum y III-1V Beky HOBe epe. P. S. 2, 5, 11 ,,...creditor si simpliciter sibi pignus depositum dis-
trahere velit, ter ante denuntiare debitori suo debet,..." (...MOBepuIaI KOjU jeAHOCTaBHO /0e3
criopasyma o rpojaju/ xohe 1a mpoja mpeaMeT 3ajJore Koju My je Ipeaat, npe npojaaje Tpeda tpu
[yTa Jia OTIOMEHEe CBOT JIy)KHUKA.)
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3aIIekheHe CTBApH MY KHHUKA Ha MMe HertaheHor jaBHOT myra 6e3 MoryhHOCTH
CyNpocCTaBJbama AYKHUKA OBOj MPOAAjH, TOBOIU Y BpeMe JyCcTHHH]jaHa JI0 mpa-
BUJIA J1a Ty)KHHUK KOJU HHUje CIpeMaH Jia UCIyHHU CBOjy 00aBe3y Hema MpaBo Ja
cripedu mpofajy 3amore. CaMuM THM IIPaBo Mpojaje mpeamMeTa 3ajore y JycTu-
HUjaHOBOM IIpaBy MOCTaje OUTHH SIEMEHT YTroBOpa O 3aJ03u.’

Maya je Ha OBaj HAYMH 3alITUTA HHTEPECa 3aJI0KHOT MOBEPHOIIA HA TIPBOM
MecTy, JyCTHHH]jaH Takohe mpyka 3aITUTy U Ay KHHUKY.S

C.J. 8,33, 3, 1 (530): Imperator Justinianus. ,,Sancimus itaque, si quis rem
creditori suo pigneraverit, si quidem in pactione cautum est, quemadmodum de-
bet pignus distrahi, sive in tempore sive in aliis conventionibus ea observari, pro
quibus inter creditorem et debitorem conventum est. Sin autem nulla pactio in-
tercesserit, licentia dabitur feneratori ex denuntiatione vel ex sententia iudiciali
post biennium, ex quo attestatio missa est vel sententia prolata est, numerandum
eam vendere.” (Ctora, ofpel)yjeMo J1a YKOJIMKO HEKO 3aJI0KH CTBAp TOBEPHOILY,
1 6uI10 je mpenBul)eHo y cropasyMy Ha KOjU HAuMH Jia ce pojia MpeMeT 3aore,
OmJI0 y ToTJIey BpeMEHa WK IPYTHX JOTOBOpa, Tpeba y3eTH y 003Up OHO IITO
je uaMely moBepuona u AyXKHUKa OUJIO yroBopeHo. Meljytum, ako Huje OHIIO
HUKAKBOT CMOpa3yMa, fata je MOrynHOCT MOBEPHOIY Ja 10 MO3UBY WIIH JIOHO-
ey CYNCKe IPecyae, IBe TOAUHE padyHajyhu o yryhuBama 1o3uBa IyKHUKY
Ha UCTUIATy WJIH OJ] MPOTJIaliekha Mpecyae, IPUCTYIHU MPOoaju.)

Ipema JycTuHUjaHy HEMa CyMEbE J1a TIOBEPHUOILY MPHUIIA/a PABO Ha MPOIajy
npeamerta 3aiore. O HAYMHY U BpeMEHY pean3alifje OBe mpoaaje Moryh je criopasym
ca Iy>KHUKOM. YKOJIHKO, MehyTHM, HUje OMII0 HUKAKBOT CIIOpa3yMa, TIOBEpHJIall
MOJKE JIa peasu3yje CBoje MpaBo MPOTEKOM POKa O] IBE roAnHe 0/ yryhieHOr mo3uBa
JIY)KHHKY JIa TIJIATH CBOj JIyT HIIH T10 JIOHOIIEHY CYJICKE MPECy e KOjOM je Ty KHUK
ocyhen ia miatu ayr. OBaj MOIYKH POK CBAKAKO IITUTH HHTEPECE CAMOT Ty>KHUKA.’

Jok je y cnyuajy ¢huayiuje rmoBepriial BIIaCHUK U CAaMUM THM TIPOZajoM Tpe-
HOCH Y CBOJUHY CTBapH, y clIydajy MUTHYca, 63 003upa Ha TO J1a JIK je ped o JIp-
YKaBUHCKO] 3aJ103U (pignus datum) Uiy XUIOTELH (PIgnus conventum), TOBEPHUIIAI]
npozaje Tyhy crBap. OH HIIaK U 'y OBOM CITy4ajy IPEHOCH CBOjUHY Ha Kyrma.!? To

7 William Warwick Buckland (baknaun), A Textbook of Roman Law from Augustus to Ju-
stinian, Cambridge 1921, 477; John Henry Wigmore (Burmop) ,,The Pledge-Idea: A Study in
Comparative Legal Ideas* 11, Harvard Law Review, Vol. 11, No. 1, 1897, 27-28; R. Perani, 34 -38.

8 Harosemrrasa y ceojum Mucturynujama (Just. Inst. 2, 8, 1) na je 3amrrura uHTEpeca mo-
BEpHOIa U Iy )KHHUKA pEryJIrcaHa myteM merose kouctutymuje u3 530. (C. J. 8, 33, 3). Bun. Javi-
er Rodriguez Diez (Ponpures), Potestas alienandi, Transfer of ownership by a non-owner from
Roman law to the DCFR, 2016, 56. in https://www.academia.edu/30612716/Potestas_alienandi_
Transfer_of _ownership_by_a_non-owner_from_Roman_law to_the DCFR (8. 11. 2017).

2 O 0BOj KOHCTUTYLIUjH JeTasbHuje Bua. Marponna Cuu, Musan MunyTus, ,,[[pubasibame
CBOjJMHE Ha IPEIMETY 3aJIoTe Ol CTPaHe 3aJ0KHOT TIOBEPHOIIa y PUMCKOM IpaBy (impetratio do-
minii)*“, 36opnux padosa [IOHC 2/2016 (vol. 50), 466.

10 Buy. Alberto Burdese (Bypaese), Lex commissoria e ius vendendi nella fiducia e nel pig-
nus, Torino 1949, 165-167.
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moTBphyje, Ha IpuMep, YianujaH y HaBeaeHoM TekcTy (D. 13, 7, 4): non tantum
venditio valet, verum incipit emptor dominium rei habere (He caMmo 1ITO je MPo-
Jaja BaJhaHa, Beh Kymall 3arcTa CTHYE U CBOJUHY CTBapH), Kao u y cienachem.

D. 41, 1, 46: Ulpianus libro 65 ad edictum. ,, Non est novum, ut qui dominium
non habeat, alii dominium praebeat: nam et creditor pignus vendendo causam
dominii praestat, quam ipse non habuit.” (Huje HOBO, 1a 0Haj KO HEMa CBOjUHY,
Ha APYTOT IPEHOCH CBOJUHY: TaKO W IMOBEPHJIAIl TPOAajyhu 3a510Ty IpeHOCH OC-
HOB CBOjHHE, KOjy caM HeMma.)

Y oBoM TekcTy YIIHjaH je MPEeMU3HUjH, jep HaBOAU J1a TIPOIajoM KYIIITY
omoryhyje y CyIITHHU caMO MpaBHU OCHOB 3a CTUIIalke CBOjuHE. Jla Ou kymair
CTeKao CBOjUHY Tpeba ma Oyze u3BpIeHa 1 mpeaja cTBapu. Y ToM cMuciry [layn
HaJIOMybyje YimujaHa.

D. 20, 5, 13: Paulus libro primo decretorum. ,,Creditor, qui iure suo pignus dis-
trahit, ius suum cedere debet et, si pignus possidet, tradere utique debet possessio-
nem.* (IloBepwall, Koju IMpojaje 3ajJ0ry Ha OCHOBY CBOT IIpaBa, Tpeba 1a mpeHece
CBOj€ MPABO U aKO MOCEYje MPEAMET 3aJI0re CBakako Tpeba ja mpesa u moces.)'!

AKo mipenaja HUje U3BpIIICHA KYTIAIl HAje CTEKAa0 CBOJUHY U ITpeMa KOHCTH-
Tyuuju napa Juokienujana 1 MakcuMujana Hema IpaBo Ha CBOJUHCKY TYKOY.

C.J. 8,27 (28), 13 (293): Imperatores Diocletianus, Maximianus. ,,Qui pra-
edium obligatum a creditore comparavit, si in vacuam possessionem inductus non
est, nullam in rem actionem habet.” (OHaj X0 je KymHo 3a70roM orrrepeheny 3emiby
0]1 IOBEPHOIIA, YKOJIMKO HUje yBeleH y clo00AaH moces, He MOXKE J1a KOPUCTH
CTBapHONPABHY TYX0Y.)

[Ipema ToMe, YKOJIMKO je IPeIMET 3aJIoTe r'es nec mancipi NOBEPHIIAIl IPo-
najoM ob6e30ehyje Kymiry mpaBHU OCHOB 3a CTHIIAFhE TIpaBa CBOjHHE, U aKo je
CTBap y HEroBOM IOCENy Mpenaje U mocel. 3a MpeHoc CBOjUHE I0BOJbHA je Tpa-
IHTHja. YKOJIUKO je TIPEIMET 3aJI0Te res mancipi, IoBepuiaI y ciaydajy Qumay-
nuje uMa o0aBe3y Ja U3BPLIM U MaHIUIIALK]y WIHM HH]jypeLecH]jy, aiu ta Moryh-
HOCT My He TIpUTIajaa y ciaydajy nurayca.'? [Ipema ToMe mmpemajoM O1 IpeHeo caMmo
OOHUTApHY CBOjUHY.

3. OCHOB ITPEHOCA CBOJHUHE O/ CTPAHE IIOBEPMOLIA
HA KVYIILA 3AJIOT'E

Bunenu cMo 1a mpoiajoM npeaMeTa 3ajiore off CTpaHe 3aJI0KHOT OBEPHOIa
KyIall 3aicTa CTUYe CBOJUHY CTBapH (verum incipit emptor dominium rei habere).
O ToMe 1mITa YMHU OCHOB IPEHOCA CBOjUHE 3aJI0’KHOT TI0OBEPHOLIA, KA0 HEBIIACHHKA,
Ha KyTILa 3aJ0Te MOCTOjH HEKOJIMKO MUILILIbEHA.

Il Takobe, C. J. 8, 27 (28), 15 (294).
12 A. Burdese, 167-172.
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[Ipema Iljerpy Je @panunmujy (De Francisci) y MOMEHTY OOTIEIOCTH Iy-
JKHUKOBE 00aBe3e, yKOIHMKO UCIIIaTa H30CTaHe, MOXKE Jia e cMaTpa Jia ce Ay KHHUK
OZIpeKao MpeaMeTa 3aJiore, IMITO OBIaIInyje MoBeprolia Ha HEMOCPEIHO pacIoa-
rame cTBapjy.l’ Maja je meroBo pa3MHIIIbakbe JOTHYHO, OBO MHUIIJEHE HHjE
3aCHOBaHO Ha M3BOpUMA.

Andpen Manur (Manigk) une ox Tora u najse. OH cMaTpa 1a UM H30CTa-
HE UCIIJIaTa JAyTra OJ CTPaHe 3aJI0KHOT Ty KHUKA TTOBEPUJIAI] CTUYE ay TOMAaTCKH
CBOjUHY Ha MIPEMETY 3aJI0Te 1 IIpeMa TOME MPoJiaje ra Kao CONCTBEHUK, Ko IITO
YUHU TOBEpHIIAll y ciay4ajy puayruje.'* OcHOBHA 3aMepKa IeroBOj TE3H jeCTe
YUEHEHUIIA 1A je Y CIy4ajy MUTHYCa CBOjIHA MPEIMEeTa 3aJI0re Moriia OUTH Ipe-
HEeTa Ha MOBEPHOIla CaMO TIOCEOHUM TOJATHUM CIIOpa3yMoM o lex commissoria.
AyTOMAaTCKH IMPEHOC CBOJUHE Y OBOM Cyuajy HUje Ouo mMoryh.

ITayn Komaxkep (Koschaker) m Makc Kazep (Kaser) cy unejy o mpenacky
CBOjUHE Ha MIOBEPUOIIA KOPUTOBAJIN TE€30M O I0JIC/heHO] CBOJUHU, CBOJHHH KOja je
Ha 1moce0aH HAYMH MMOIeJbeHA Y CIIyYajy IIpeaMeTa 3ajiore, ¢ jelHe CTpaHe y Ko-
PUCT My >KHHUKA 3aJI0T0JIaBIa, a ca Pyre Y KOPUCT 3aI0KHOT noBepuona. [Ipema
TOME M30CTAHKOM HCIJIaTe Myra U IpeMa BUXOBOM CXBaTamy MOBEpHIIAI] OU
MPOJIA0 3aJI0Ty Ka0 CONCTBEHHUK.

OBa MHUIIJbEHA, HUCY TTOTBpheHa H3BOpUMa 1 Y HOBHjE BPEME Cy HAITYIIITE-
Ha.'® YMecTo 0BHX TEOPHjCKHX KOHCTPYKIIMja IO KOjHMa je ped O OlyCTajarby
(HaITyIITamy) O CBOjUHE CTBAPH FUTH O FheHOM HETIOCPEITHOM IIPEHOCY Ha TOBe-
pHoIla Y MOMEHTY M30CTaHKa UCILIATE JyTa, Cajla Ce MPUIIMKOM Tpararma 3a OCHO-
BOM ITPEHOCA CBOjUHE Tosia3e ox ['ajeBor TekcTa y ;meroBuM MucTHTyIHjama. [aj
MOCJIe U3JIarama cly4ajeBa y KojuMa caM BIACHUK HeMa IIPaBo Ha MPOajy CBOje
CTBapw, Mpesa3yd Ha CyMpOTHE ClydajeBe y KOjuMa HEBIACHUK MMa MPaBoO Ha
npoaajy Tyhe cTBapu.

Guaius Inst. 2, 64: “Ex diverso agnatus furiosi curator rem furiosi alienare
potest ex lege XII tabularum, item procurator [id est, cui libera administratio
permissal est, item creditor pignus ex pactione, quamvis eius ea res non sit. sed
hoc forsitan ideo videatur fieri, quod voluntate debitoris intellegitur pignus ali-
enari, qui olim pactus est, ut liceret creditori pignus vendere, si pecunia non
solvatur.” (Hacynpot Tome, arHaTCKH CPOAHHMK, KOjH j€ cTapalall AyLIEeBHO 000-

13 Pietro De Francisci (Jle ®panuninn), I/ trasferimento della proprieta: storia e critica di
una dottrina, Padova 1924, 256.

4 A. Manigk (Mamnwur), s.v. Pignus, in: Pauly-Wissowa, Real Encyclopédie der klassischen
Altertumswissenschaft, 20, 1 (1941), npema R. Perani, 20.

15 Paul Koschaker (Komakep), ,,Emilio Albertario, Studi di diritto romano II: cose — diritti
reali — possesso®, Zeitschrift der Savigny-Stiftung fiir Rechtsgeschichte: Romanistische Abteilung
(Z8S) 63 (1943), 439; Max Kaser, ,,Studien zum romischen Pfandrecht”, Tijdschrift voor
Rechtsgeschiedenis 44/1976, 244-247.

16 A. Burdese, 132; Paolo Frezza (Opeua), Le garanzie delle obbligazioni. 2. Le garanzie
reali, Padova 1963, 82-84; R. Perani, 20-21 u 104-105.
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JIEJIOT JTUIIA, Ha OcHOBY 3akona XII tabmmia Moxke oTyhuTu; Takole mpoxypaTop
[1j. KOMe je 103BOJBEHO Ja CII0OO0AHO YyNIPaBibal; UCTO U MOBEpUJIAL] 3aJI0KECHY
CTBap Ha OCHOBY [ITOCEOHOT| cropa3zyMa, Hako CTBap HHjE HEroBa. AJH, y OBOM
ClIy4ajy ce MOXKIa Moe pehu 11a je oryheme 3a10:eHe CTBapH U3BPIICHO BOJbOM
IIY)KHHKA, jep je CBOjeBPEMEHO 3aKJbYUHO CIIOPa3yM KOjUM j& TO3BOTHO TTOBEPH-
OIly Jia 3aJI0KEeHY CTBap Mpoja ako HoBall He Oyze ucmiahen.)!”

[Ipema oBOM TEKCTY, CTapaTesby, arHATY YMOOOJIHHKA, OBO ITPABO MpUIIaa
Ha ocHOBY 3akoHa XII Tabnuia, a mpoKypaTropy Ha OCHOBY TpaBa Ha yIpaBJbambe
uMOBHHOM ApyTor.'® Ty yOpaja 1 3aJI0)KHOT IMOBEPHOIIa ¥ HABOIH Ja OH CBOje
MPaBo 3aCHUBA HA CIIOpa3yMy 3aKJbyUEeHOM ca IY>KHUKOM (pactum de vendendo),
Jla MOXe Jia MpoJia 3aJI0Ty YKOJUKO He MCILIATH CBOj YT U UCTHYE JIa Y OBOM
Cily4ajy OCHOB oBnamrhema Ha IPoajy CTBapH jecTe BoJba Ay KHHKA (voluntate
debitoris intellegitur pignus alienari). OBa BoJba je U3pakeHA Y CIIOPA3YMY JI0-
JaTOM IPUJIMKOM yCTaHOBJbaBakha 3aJI0re Ui KacHUje, alli CBAKaKo Ipe pean-
3anuje npomaje.'’

Bupgenu cmMo 1a BpeMeHOM J10fiaBame OBOT CriopasyMa HHje MoTpeOHo, jep
MPaBo Ha MPOJIAjJy MpeaMeTa 3a10re MocTaje MPUPOIHU EJIEeMEHT YyroBopa o 3a-
7031, Y OBOM ClIy4ajy ce cMarpa Jia ce pactum de vendendo nonpasyMesa, ja je
YKJbYY€eH 10 camoM mpaBy y yrosop.? I[lpema ToMe, mpeHOC MpaBa CBOjUHE HA
KyIILa 3aJ10Te U Jajbe ce Oa3upa Ha BOJbH AyKHHKA. XaBujep Ponpures (Rodri-
guez) ToMe J0/aje 1a IPEHOC MpaBa CBOjHHE O CTPaHE 3aJ0KHOT ITOBEpHOIIa
HUje y CyIpOTHOCTH HU ca IpaBuiInMa ius-a civile. Haume, unmeHuIa 1a je nur-
HYC HacTao KacHHUje of (GUIyIHje He 3HaYH HCTOBPEMEHO M TO Ja je M MPEHOC
npaBa CBOjUHE Off CTpaHe HeBJIAaCHHMKA KacHUjer mopekia. HacynpoT Tome, us-
riena 0am Ja ¢y pUMCKH MPaBHULIN Y CYIITHHY TIOBPATHIIN MPABHIIO ius-a civile,
Ja je npexaaja (traditio) on cTpaHe APYror Ha OCHOBY BOJbE BIACHHKA MPABHO
BaJjhaHa. Ha oBaj HaumH cy momaBameM pactum de vendendo yroBopy o 3am103u
omoryhuTi PeHoC MpaBa CBOjHHE Ha IPpeAMeTy 3aiore Ha Kymia.”! YV melyspe-
MEHY, IIOUYEB O]l 3aKJbyUYeHa YroBOpa 0O 3aJI03H I1a CBE JI0 peasin3alnje mpojaje 1
npenaje mpeaMeTa 3aiore, JyKHUK 0CTaje U 1ajbe BIACHHUK.?

[NocraBiba ce U MUTamkE, Ja JTM HA HEKW HAYWH MMOBEPHIIAI] TIPUITHKOM ITPO-
Jaje MocTyTa Kao 3acCTyHUK Iy>KHHKa Ha OCHOBY yToBOpa o Hajory? Cmarpamo
Jla 0 TOME y OBOM CIIy4ajy He MOXKe Jla ce TOBOPH U3 BUlIlle pasyiora. Hauwme, mo-
BepuJIaLl IPUITMKOM IPoJaje IpeiMeTa 3aIore ocTyna He caMo y CBOje UMe (ILTO

17V oBom cityuajy je nenumuaHo kopuinhen u npesox ['ajesux MucTuTynuja mpodecopa
O6pana Cranojesuha: I'aj, MactuTymmje, beorpax 2009 (mpupeano n npeseo O6pan. Cranojesuh).

18 Bua. na npumep: D. 6, 1, 41, 1 (Ulp. 17 ed.).

19D. 44, 3, 14, 5 (Scaevola, lib. sing. quaest. publ.).

20 Bug. A. Burdese, 134-139; R. Perani, 23 u 143; J. Rodriguez D., 55.

21'J. Rodriguez D., 53-73.

22 R. Perani, 46.
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je yobndajeHo y ciiydajy Hajora puMCKOT ITpaBa), HETO IPBEHCTBEHO y CBOM
MHTEpeCy U 3a CBOj pauyH (OH Ty>KHUKY TpeOa Jla BpaTH CaMo €BEHTYaTHH BUIIAK
OCTBapeHe MpoAajHe IICHE); 3aTHM, FbeTOBO OBJIAIThemke je caMo MOTyhHOCT, a He
U Bberosa o0aBe3a Ha mpoaajy. 11o cBojoj oamyIy OH MOKe U TOCIHE AOCTIEIOCTH
Iy’)KHUKOBE 00aBe3e camo J1a 3aJIpKH CBOje MPpaBo, BpIiehn 1 1asbe ICHXOIOIIKA
HOPUTHCAK Ha JTy)XKHHUKA.?

4. HEIIOCTOJAKBE OAI'OBOPHOCTU 3A EBUKIINTY
3AJIOXKHOI IIOBEPUOLIA ¥V CIIVUHAJY IIMT'HYCA [IPEMA
TPEREM JIMLY-ITPUBABHUOLLY (KVIILLY)

CBe 10TJI€ IOK OFOBOPHOCT ITPOAABIIA 32 EBUKIIM]Y HUje MocTaja MpUpOa-
HU €JIEMEHT YyTOBOpa O KyTONpoaaju,>* oBa 0JroBOPHOCT Ce Mpey3umMaa myTemMm
crumnymnanuje. M3 oBOT JIOTHYHO ClIeAN /2 MOBEpHIIALl y CIydajy TUTHyca Kao
Oe3aprkaBUHCKE 3aJiore, Majyhu y BUAy 1a HHje OMO COTICTBEHHUK IpeaMeTa 3a-
JIoTe, HHje OJIr0Bapao 3a €BUKIIH]Y, OCUM, aKO TY OJTOBOPHOCT MOCEOHO HUjE
mpey3eo Ha ce0e MyTeM CTUITyJIaIHje.

Cmarpa ce J1a je y KITaCHYHOM Tepruoay (GOopMYJIUCaHO U TPABUIIO: ,, creditorem
evictionem non debere* (moBepumnal He onronapa 3a eBukIyjy). [Ipema Anbepty
Bypnesey (Burdese), To je yunmeHo y Bpeme auHactuje CeBepa, Tj. MpBe MOoJIo-
BuHe Tpeher Beka HoBe epe.”> O TOMe CBE0YH KOHCTHTYIIH]a I1apa AJIeKCaHpa
Cesepa u3 223. roguHe HOBE epe.

C.J. 8,45 (46) 1: Imperator Alexander Severus. ,,Cum iure creditoris propter
fisci debita praedium obligatum procurator meus vendidit, evictio non debetur, quia
et privatus creditor eodem iure utitur, nisi nominatim hoc repromissum a privato
fuerit.” (Axo je MOj 3aCTYIHHK IO OCHOBY IpaBa MOBEPHOIIA MPOIa0 3eMJIbY OII-
Tepeheny 3amoroM 300r (PUCKAJHOT yTra, He O/Ir0Bapa 3a €BUKIIH]Y, jep ce U Ha
MPHUBATHOT IOBEPHOLIA TPUMEHbYje UCTO MTPABO, U3Y3€B aKO je TO OMIIO U3PUUUTO
obehaHo of cTpaHe MPUBATHOT JIHIIA.)

Y 0BOM TEKCTY ped je O jJaBHOIPABHOM CIIy4ajy 3aJiore 300r Jyra [apckoj
Onarajau, HajBepoBaTHUje 300r HeruaheHor mope3a. Ciry:KOeHUK KOjH Y KOPUCT

2D. 13,7, 6 pr.; R. Perani, 150; A. Burdese, 25-27.

24 To je GMO pe3yJITaT MOCTENEHOT Mpolleca MpUMeHe MpuHumna bonae fidei, koju Moxe na
ce mpaTu ro4es oy npasHuka Jynujana (II Bex nHose epe). Haume, y D. 19, 1, 11, 18 (Ulp. 32 ad ed.)
Vanujan ce nmo3usa Ha JynujaHoBo munbeme. Bua. Giovanni Guida (I'suna), Problematiche
vecchie e nuove in tema di responsabilita del venditore, 156-168. http://dspace-roma3.caspur.it/
bitstream/2307/3735/1/PROBLEMATICHE%20VECCHIE%20E%20NUOVE%20IN%20TEMA%20
DI%20RESPONSABILITA%27%20DEL%20VENDITORE.pdf (31. 10. 2017), Kacuuje 222. roause nap
Aunexcangap Cesep (C. J. 8, 44, 6) Beh cMaTpa HECIIOPHUM A2 OATOBOPHOCT MPOJIABIIA 32 EBUKLIN]Y
CJIeIM HEMIOCPETHO U3 yrOBOPa O KyHONPOJaju.

25 A. Burdese, 173-187.
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napa npojaje 1y>KHUKOBE 3aIlUIelheHe CTBAPH HE OJIr0Bapa 3a eBHKIU]Y. Y KOH-
CTUTYLIHMjU CE HAIOMUILE /1 PA3JIOT HE JIeKHU Y OCEeOHO] HapCKOj MPUBUIIETH)H,
Beh ce 1 Ha mapcKy OarajHy MpuMemyje UCTO TIPABIIIO, KA0 U Ha TIOBEPHOIIA KOjU
je mpuBatHo jauie. [ToBepunal koju je mpoaao 3anory 30or HeriaheHor mpHUBaT-
HOT ayTa Takole He oAaroBapa 3a €BHKIIH]Y, IITO Meh)yTuM, y OBOM ciIydajy He
UCKJby4dyje MOTYRHOCT J1a Ty OJTOBOPHOCT OH Kao MPUBATHO JUIIE MIPEy3Me Ha
cebe. UnmeHHUIY 1a ce MPaBuIIo ,, creditorem evictionem non debere’ puMemny-
je Ha CBaKor 3aJI0KHOT noBepuona notephyje u Ilayn.

D. 20, 5, 10: Paulus libro sexto responsorum. ,, Etsi is, qui lege pignoris emit,
ob evictionem rei redire ad venditorem non potest, tamen non esse audiendum
creditorem qui fundum vendidit, si velit eiusdem rei ex alia causa quaestionem
movere.” (MaJa oHaj KO KyIlyje Ha OCHOBY ITpaBa 3aJ10re, He MOXe 300T eBUKIIH-
je cTBapm Ja ce 00paTh MPOAABITY, jep TOBEPHUIIAIl KOJH je TIPOIA0 3eMJbY HE MOXKE
OHUTH TYyKEH, a1 aKO Xohe MOoKe J1a MOKPEeHe MOCTYIAaK TTOBOJIOM HCTE CTBAPH IO
JIIPyTOM OCHOBY.)

Hexwu ayTopu ocriopaBajy KJIacHYHO ITOPEKIIO OBOT MpaBuJiia mo3uBajyhu ce
Ha TEKCTOBE Y KOjiMa CTOjU TToceOHa KJ1ay3yia yroBopa o KyIoIpoaaju: pactum
de non praestanda evictionem (criopazyM 0 HEOJrOBOPHOCTH 3a €BUKIIH]Y).2 Ha-
HMe, aKo j€ 3aJI0KHU TIOBEPHJIAIl 0CII000heH OTOBOPHOCTH 33 €BUKITH]Y TI0 CAMOM
npaBy, OBa KJiay3yJia Huje nmorpebHa. OHa je noTpeOHa camo ako Ou MHa4e OAro-
Bapao 3a eBUKIHjy. OBa KJiay3ya ce CIIOMUE Y HEKOJIMKO TEKCTOBA U3 KIIaCHY-
Hor niepuona. To unnu TpudonuH y cineneheM TekcTy o31Bajyhu ce Ha PECKPUIT
(IPUHIIETICOBY KOHCTHTYIIH]Y) KOju je cacTaBuo [lanuuujam.”’

D. 20, 5, 12, 1: Tryphoninus libro octavo disputationum. ,,Si aliena res pig-
nori data fuerit et creditor eam vendiderit, videamus, an pretium quod percepit
creditor liberet debitorem personali actione pecuniae creditae. Quod vere respon-
deretur, si ea lege vendidit, ne evictionis nomine obligaretur, quia ex contractu
et qualiquali obligatione a debitore interposita certe ex occasione eius redactum
id pretium aequius proficeret debitori, quam creditoris lucro cederet...” (Axo je
y 3aJsiory nara Tyha cTBap u moBepuiall jy je mpoaao, a BUAUMO, JIa JIU [IeHa KOjy
je moBepuIall MpUMHO ociaobaha TyKHUKA JIMIHE TyKOe U3 HOBYaHOT 3ajma. 1
3amcTa, OATOBOp Ou OMO, aKO je TTPOIA0 10 TOM IPaBy, Ja CE HE OrJ0Bapa Ha HME
eBHKIIH]e, jep U3 YroBopa M OMJI0 Koje 00aBe3e jacHo je 3a Ty KHUKA J1a j& U3 mhe-
TOBOT pa3Jiora TO yHETO, IICHA je/ITHAKO KOPUCTH Ty KHHUKY, K20 IITO UJIE Y KOPUCT
TTOBEPHOIIA.)

To 3HauM 1a moBepuIIall 3aipKaBa 3a cede MPozajoM 3aJI0re OCTBapeHy Iie-
HY U CAMHM THM C€ CMaTpa Ja je Ty>KHHUK UCIAaTHO CBOj JYT.

26 Ibid. 179.
27 Bua. Marnonna Cuy, ,,KymoBrnHa mpeameTa 3aiore o1 CTpaHe 3aJI0)KHOT OBEPHOLIA IIpe-
ma [Manunujauujy (Fragm. Vat. 9)“, 36opnuk paoosa IIOHC 2/2010 (Vol. 44), 156-157.
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Crnenehn tekct je [lammHMjaHOB OATOBOP KOjH j€ TaT Y HETOBO COIICTBEHO
nme. Takohe moTBphyje na yHOIIEHEM Kilay3yJie O HEOTOBOPHOCTH ITOBEPHOIIA
3a eBHUKIIU]Y, TOBEPUIIAI] KMa MPABO Ja 3aJ{P’KU OCTBApEHY IIeHY 3a cele.

D. 21, 2, 68, pr.: Papinianus libro 11 responsorum pr. “Cum ea condicione
pignus distrahitur, ne quid evictione secuta creditor praestet: quamvis pretium
emptor non solverit, sed venditori caverit, evictione secuta nullam emptor excep-
tionem habebit, quo minus pretium solvat.” (Ako je 3aora npojara o ycioBoM
Jia MOBEpHJIAL] He OATOBApa 3a EBUKIIM]Y: M OHJA aKO KyTall He OM IIaTHO LCHY,
Hero O MmpojaBIly jao o0e30eheme, 1o HACTYIal0] CBUKIIUjU KyTall He 01 ©Mao
MPaBO HH Ha KaKaB IPUTOBOP, Aa OM M30erao ucIjary mneHe.)

Ha ocHOBY OBHX TEKCTOBa U3BOJU CE 3aKJbyUaK Jia je Y KJIACHYHOM ITEPUOITY
OmII0 MOTPeOHO YHETH KIIay3yily O HEOJIOBOPHOCTH 32 EBUKIIN]Y Jia O TIOBEpH-
mart 0o ocyoboheH ucTe, a Aa je MpaBUJI0 O TIOBEPHOYEBOj HEOATOBOPHOCTH 3a
€BUKIIU]y pe3yJITaT HHTepIoanyje JyCTHHHjaHOBIX KOMITHIIATOPA.

Ipema Bypnesey onaBame 0BOT MAaKTa He MOTBPhyje OArOBOPHOCT MOBEPH-
olla 3a BHKIIM]y Y KJIACHYHOM IPaBy KaKO HEKH ayTOpu cMatpajy,”® Beh je pe-
3yNTaT NpuOIMKaBarma MpaBuia GUIyIHje ¥ MTUTHYCA Y TOKY KJIACUYHOT TIPaBa,
¢ 003upom Ha To Aa Ou 6e3 ynorpede 0BOT MakTa y ciaydajy GuayLHje moBepuall
Kao BJIACHMK OJrOBapao 3a eBUKUHUjy. Hanme, buayunjap, umajyhu y Buay aa je
OMO KBUPUTCKH COIICTBEHUK 7'es mancipi, IpuiIuKkoM Mpojaje npeameTa Gpumy-
1Mje ¥ Ha OCHOBY W3BPILICHE MaHIMIAIMU]€ OJIrOBAPA0 je 32 CBUKIH]Y MyTEeM
actio auctoritatis 1 'y KJIACHYHOM TIEpHOAY (IIPBHU, APYTHU BEK HOBE €pe), Majsia y
TOM TIEPHOJY TIOCTOJU U OJITOBOPHOCT MpOJaBIlia MyTeM cTunynanuje. Formula
Baetica (cactaBipena u3mehy I u Il Beka) ykasyje Ha mpakcy nzberaBama OBE O-
TOBOPHOCTH Off cTpaHe Guaynujapa mpogasma. Y ToMe bypaese Bunm yTuiaj
MpaBuiia MUTHYCA, jep y Cyyajy MUrHyca MOBepUJIall, Kao HEBJIACHHUK, H3BOPHO
HHUje oAroBapao 3a eBukIjy.>’ O Tome cBemovn Yiamnuja (tpehu Bek) Koju ce
MO3KBa Ha MpaBHUKa JyJHjaHa U3 JPyror BeKa HOBE epe.

D. 19, 1, 11, 16: Ulpianus libro 32 ad edictum. ,,Sententiam luliani verissi-
mam esse arbitror in pignoribus quoque: nam si iure creditoris vendiderit, dein-
de haec fuerint evicta, non tenetur nec ad pretium restituendum ex empto actione
creditor: hoc enim multis constitutionibus effectum est. Dolum plane venditor
praestabit, denique etiam repromittit de dolo: sed et si non repromiserit, sciens
tamen sibi non obligatam vel non esse eius qui sibi obligavit vendiderit, tenebitur
ex empto, quia dolum eum praestare debere ostendimus.” (Cmarpam na je Jyu-
JAHOBO MHUIIJBEHHE Y CIyUajy MUTHYCA TaKohe MOTIYHO HCIPABHO: jep aKo ce Mpo-
Jlaje Ha OCHOBY ITpaBa MOBEPHOIIA U TIOCIIE Tora OMBa €BUIIMPAH, TIOBEPUJIAIl HHUjE
tepehen HU 3a moBpahaj 1ieHe Ha OCHOBY Ty»0e M3 Kymompojaje: To je Takohe
noTBpheHO Yy MHOTUM KOHCTUTYIHjamMa. MelyyTum, mpoaasall CUTypHO OAiroBapa

28 A. Burdese, 179.
29 Ibid., 58-63.
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3a dolus, moce6HO ako ce Ha dolus obaBe3ao: alu U OHJA aKO CE Ha TO HHUje 00a-
BE€3a0, aly je 3Hajyhu 1a HUje y ’BeroBy KOPHUCT 3aJI0’KeHa UITH HE TIPHIIaia OHO-
M€ KO je ’beMY 3aJI0KHO UIaK Mpojao, ouhe TyKeH U3 KyIMoBUHE, jep CMO Ha TO
yKazaiu Ja Tpeba 1a oarosapa 3a dolus.)>”

[Ipema Jynujany y aApyrom BeKy HOBE epe Kaja ce GUAYLHjU Aoaje Kiay-
3yJ1a O HEOJATrOBOPHOCTH 3a €BHKIHjY, Y CIyuajy MUTHYca OBa OATOBOPHOCT HE
MIOCTOjH, jep MOBEpHUIIall HUje BIaCHUK MpeaMeTa 3anore. MehyTum, kacHuje, mox
YTHIIajeM MPUMEHEe MPUHIIUIIA CABECHOCTH U MOIITEHha OATOBOPHOCT 32 EBUKIH]Y
MOCTaje MPUPOJHU EIEMEHT CaMOr YroBopa o Kynomnpoaju. OBa rmpaxca moyumhe
Jla yTUYE ¥ Ha yTOBOP O KYIMOMPO/aju MpeIMeTa 3aJ0re 0J CTpaHe 3aJI0KHOT
MTOBEPHOIIa, HEBJIACHUKA, M KyTIall TPEAMETa 3aJI0Te y CIyYajy eBUKIIH]jE TYKO0M
13 YTOBOpPa 0 KYIIOMPOIAjH (actio empti) iMa MOTYhHOCT aHAJIOTHO OOMYHO] KYTIO-
MIPOMaj! Ja 3aXTEBa O] 3aJI0’KHOT IMOBEPHOITA/TIpoAaBiia HaKHay mrere. [la ou
oBaj n30erao OATOBOPHOCT 3a €BUKIH]Y, ciefehn mpakcy y cinydajy pumynmje
Tajia ce y yroBop YHOCH KJiay3yJja O FleroBOj HEOrOBOPHOCTH. BpemeHoM HU 0Ba
KJIay3yJia HUje BUIIEe MOTPeOHa jep ce U3PUUUTO YCTAHOBJbABA MIPABUIIO ,, credi-
torem evictionem non debere*, u3y3eB y ciay4ajy moBeprodeBor dolus-a.’!

[Ipema bypuesey, npasuiio ,, creditorem evictionem non debere”, xacHuje, y
VInujaHOBO BpeMe, MPUMEEHO je u Ha huayuujy.>?> Cam dumyimjap je mocie tora
OJICOBOPHOCT 32 €BUKIIM]jY MOT'ao Jia IIpey3Me Ha ce0e moceOHOM cTUIy aIujoM. Ma-
Ja ¢y JyctuHujaHoBM Kommmiaropu y Jlurectama ¢puayimjy, Koja je Kao CpeacTBO
00e30ehema moTpaxkuBama n3aluia u3 yrnorpede y KaCHOM KJIACHYHOM IIpaBy, 3a-
MEHWJIM TEPMUHOM MUTHYC (M CAMUM THM j€ TEIIKO PEKOHCTPYHUCATH MpaBuJia (Gu-
nymje), bypaese unak cmarpa ma ciienehu YimmjaHoB TEKCT MOXKE jeTHAKO J1a ce
MIPUMEHHU U Ha GUIYIIN]Y, UIIH, 00Jb€ pEUCHO, N3BOPHO CE OMHOCHO HA PUIYITH]Y.

D. 13, 7, 22, 4: Ulpianus libro 30 ad edictum. ,,Si creditor, cum venderet
pignus, duplam promisit (nam usu hoc evenerat et conventus ob evictionem erat
et condemnatus), an haberet regressum pigneraticiae contrariae actionis? Et
potest dici esse regressum, si modo sine dolo et culpa sic vendidit et ut pater fa-
milias diligens id gessit: si vero nullum emolumentum talis venditio attulit, sed
tanti venderet, quanto vendere potuit, etiamsi haec non promisit, regressum non
habere.” (Ako je oBepuIIall MPUIMKOM TIpojaje 3aiore ooehao IBOCTPYKY Ha-
KHaay (jep je To yoOuuajeHo U 00aBe3ao ce 3a ciy4aj eBUKIUje u ocyheH je), 1a
s he UMatu npaBo Ha perpec nyTeMm TyxO0e pigneraticiae contraria? Moxe na
ce Kake JIa iMa IIPpaBo Ha perpec, ako je 06e3 37e HaMepe U HEMaKe TaAKO MPOIao0
Kako O TO YYWHHO MMa’KJBUB OTaIl TOPOIUIIC: aKko, MehyTiM, oBakBa mpoaaja Hu-
je IoHea HUKaKaB TOOWTAK, jep je MpoIao 3a TOJHUKO 3a KOJIUKO j€ MOTao, U OH-
Jla ako To HHje oOehao, HeMa mpaBo Ha perpec.)

30 Takohe, D. 19, 1, 11, 15.
31 A. Burdese, 66.
32 Ibid., 73-74.
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[Ipema Bypnesey, y mO3HOM KJIaCHYHOM TpaBy, OJTOBOPHOCT MOBEPHOIIA 32
EBHUKIH]Y Y ClIy4ajy GUIyLHje OrpaHUYCHA je Ha U3y3eTHE CIy4ajeBe U 3aCTyIlbe-
HO je cXBaTame, ToCeOHO OJ1 CTpaHe YIIHjaHa, 1a TOBEPHOITY Tajla MpHUIiasa mpa-
BO Ha HaKHAJIy IIEJIOKYITHE CyMe JaTe KyMIly 300T eBUKIIHje TTyTeM actio fiduciae
contraria.®

[Ipema cneneheM TekcTy 3a KOju ce cMaTpa Jia peryJiuiie Crydaj murayca,
noBeprtall he Takohe oaroBapatu 3a eBUKIH]y caMo ako je mpey3eo Ha cebe ra-
paHIMjy 32 €BUKIIHM]Y UIIH je OMO HecaBeCTaH, Tj. OMJIO MY je ITO3HATO Aa Ay KHHUK
HUje BJIACHHK ITpeaMeTa 3aJI0Te.

C.J. 8, 45,2 (240): Imperator Gordianus. ,,Si a creditrice iure pignoris fundos
pater tuus comparaverit, evictis praediis ita demum petitionem adversus creditri-
cem habere iure potes, si, cum vendiderit, de evictione rei promisit vel etiam dolo
malo, cum sciret prudensque esset rem sine Vvitio non esse, eam patri tuo, cui suc-
cessisti, venumdedit. Nam sicut genus eiusmodi contractus inscium creditorem
vinculo evictionis non adstringit, ita eum, qui fraudem admisit vel decepit, non
excusat.” (Ao je oj] TOBEPHOILIA KOjH j€ )KEHCKO JIMIIE TBOj OTAIl KyITHO 3eMJBUIITA
Koja cy Omma omrrepeheHa mpaBoM 3ajI0Te U OBa 3eMJBHINTA CYy OMJIa eBUITHpaHa,
MMall [PaBo Ja je TYKUIL, aKko je OHa MPUIITMKOM Ipofaje obehana 300r eBukLuje
CTBapHu WJIU Takohe, ako je Oniia HecaBecHa, jep je 3Hajia 1a CTBap Huje 6e3 MaHe
U 1Y je TBOM OI1y, YUjU CU HACJICHUK, IIpojialia. Jep, Masia oBa BpCcTa yroBopa He
TEPeTH 3a €BUKIIHjy OHOT ITOBEPHOIIa KOjU HHUje 3HAO 33 HemoCcTaTke, Takohe He
ocnobaha OATOBOPHOCTH OHOT KO je MpeBapy YMHHO WiH mpehyTao.)

AHAJIOTHO MPETXOTHOM TEKCTY, aKO OM TIOBEpHIIAIl y CITY4ajy MUTHYCA IPEY3€0
Ha ce0e TapaHInjy 3a €BUKIIMjy TIyTeM CTHUIYyNauuje (stipulatio duplae), umao ou
TIPaBo J1a TYKOOM actio pigneraticiae contraria Tpaku perpec ox Ay>KHUKa. Mehy-
THM, aKO je 3Ha0 3a IIPaBHE HEIOCTATKE MTPEAMETA 3aJI0Te, TO PABO MY HE MTPUTIAJIA.

Mu Takohe cmaTrpamMo n1a je TakT 0 HEOATOBOPHOCTH 3aJI0KHOT TTOBEPHOIIA
3a €BUKIIU]Y J0/IaBaH YTOBOPY O KYIOIPOAAjH MO yTHIIajeM TPUMEHE IPUHITUIA
bona fides na yrosop o xymnonpozaaju. Hanme, mon yTuiiajeM oBor MpHHIHIA Y
TOKY MEPHO/Ia IPUHIIMIIATA OATOBOPHOCT 3a €BUKIIH]Y ITOCTAj€ HETOB MPUPOIHU
enemeHT. To ce moromuio mpe 222. TOAMHE HOBE €pe, jep je Te TOIUHE O CTpaHe
napa Anekcanapa CeBepa TO IOTBP)EHO U Ka0 MPABHUIIO.

C.J. 8, 44, 6: Imperator Alexander Severus. ,, Non dubitatur, etsi specialiter
venditor evictionem non promiserit, re evicta ex empto competere actionem."
(Hwuje crmopHo, m1a ako ce mpojaBall moceOHo Hije 00aBe3ao 3a CBUKITH]Y, TI0 CBHK-
LUjU CTBAapH MpuUMaaa Tyk0a u3 Kynomnpomuaje.)

VY mpaxcH je To cxBaTame MPUMEHEHO Ha CBAKU YTOBOP O KYTOMPOIajH,
rpeMa TOME | Ha CJTy4aj Mpojiaje mpeaMeTa 3a10re oJ] CTpaHe MOBEpUOIla HEBJIa-
cHuka. Jla 6u oBaj m30erao ONTOBOPHOCT 3a €BUKITH]Y JOMAT j€ OBaj MAKT YTOBO-

3 Ibid., 74.
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Py 0 KYTIOIIpoiaju Ha OCHOBY KOjeT je Kymarl ritahao HUXKY MeHy, aJIlin Ou U3Tryorno
MpaBo J1a ce Cyau 300T eBUKIIMje — N3y3€eB JOJO3HOT MOCTYIamka IOBEPHOIIA.

AKo 00Jbe moryeqaMo MO>KEMO BUAETH A3 TEKCTOBU O YHOLICHY OBE KJlay-
3y1ne pactum de non praestanda evictionem notudy on Ilanunujana. [lanunujan
je 6mo mapeB ciry>k06eHuk moueB ox 26. cenrreMOpa 194. no 12. pedpyapa 202.
roause HoBe epe. [loues on 205. no 211. 6uo je npedexT nperopuja Centumuja
Cegepa, 3aTtuM je 211. 6o cMemeH 1 oryosseH je ox crpane Kapakane 212. ro-
nune.>* Bpemencku nmocmarpano nap Asnekcangap Cesep 222. roguHe cMatpa
HECIIOPHUM MPABUIIO A2 IPOJaBUeBa OATOBOPHOCT 33 €BUKIUjY TIOTUYE U3 CAMOT
YroBOpa O KYTMONpoJaju Kao HEeroB MPUPOIHHU eneMeHT. [Ipema Tome y pakcu
je To mpaBuIIo Beh MPUMEHEHO Of paHHje, MITO YNHHA OMPaBIaHUM yHOIIICHE
KJIay3yJie 0 IOBEpHOYEBOj HEOATOBOPHOCTH 3a eBUKIH]Y Y [lannHKjaHOBO Bpeme.
Camo ronuHy JgaHa Mociie MPeTXoHe KOHCTUTYIH]je 223. ToauHe (BUIIIE O IECET
roauna nocie [lanuanjanose noruduje) ety uap NoTephyje u mpaBuIIo O MOBe-
PHOUEBO] HEOATOBOPHOCTH 3a eBUKLHU]y. Ilocie Tora HeoAroBOPHOCT IOBEpHOLA
CJIEIM TIO CaMOM TIpaBy, @ TO YMHHU J0JaBarbe OBOT MakTa cCyBUIIHUM. [locTaBsba
Ce CTOra U MUTamE 3alUTO Cy 3a7pxKaHu oBU IlannHujaHOBU TEKCTOBU y JycTu-
HujaHoBuM J{urecrama? [To3nato je aa je 3agaTak kommuiaaropa OMo aa MPUITMKOM
n300pa TEKCTOBA KJIACHYHUX IIPAaBHUKA N30CTABE CYNPOTHA U KOHTPAJUKTOPHA
mecrta. [lo3HaTo je, MmehyTum, 1 TO 1a y TOME HHUCY Y TOTIyHocTH yenenu. [Topen
TOTa, y OBOM CJIy4ajy je IPUCYyTaH W ayTOPUTET IIpaBHUKA [lanmnanjana, kao u
cama Ipakca Ja of ,,BUIIKa IJ1aBa He 001U, 3a CBakH clly4aj, 00Jb€ je YHETH
KJIay3yJly HETO M30CTaBUTH je.>

[Ipema Tome, cMaTpamMo KIaCHYHUM IMPABHUIIO O HEOATOBOPHOCTH MOBEPHO-
11a 32 €BUKIIM]y KaKO y CIIy4ajy HUTHyca U XUIIOTEKE, TAKO, BpDEMEHOM, Y YIIIIH-
jaHoBo BpeMme u punynuje. [loBepunal je oqroBapao 3a eBUKIIH]y CaMO aKo je TO
moce6Ho obehao mim je moctynuo A0103H0. CXOAHO MPUHITUITY CAaBECHOCTH U
MOMITEHa, y CIIy4ajy a je MOBepHuIIall Mpey3eo Ha cebe OATOBOPHOCT 3a EBUKIHU-
jy 1 OWO je caBecTaH UMao je IpaBo Ha perpec o Ay KHUKA, aId TO TIPABO HHje
MMao aKo je OO HecaBeCTaH.

5. AKO CABECTAH IIOBEPUJIAILI HE O/I'OBAPA 3A EBUKLIUJY,
KO CHOCH OBY OJII'OBOPHOCT?

Bunenu cmo 1a y ciiy4ajy ako 3aJ05KHH ITOBEpHJIALl U3PUUIHUTO IIPEy3Me OBY
OATOBOPHOCT MOJKE Jla 3aXTeBa OJ Jy)KHHKa HAKHAAY YKYIIHE IITETe KOjy Ou
npeTpreo 300r eBUKIHUje nmpeamMeTa 3ajore. [Ipema Tome, 6uio 61 JOruyHO 1a,

34 Tony Honoré (Ouope), Emperors and Lawyers, 2. u31., Oxford 1994, 73-81 u 190.
35 Jlanac je Takohe uect ciyuaj 1a ce, Hako ofpelheHe 0AroBOPHOCTH CIIE/IE TI0 CAMOM TIPaBy,
UIIaK YHOCE O IbHMa U NoceOHe Kiiay3yJie y yroBope.
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y CIIy4ajy aKo TIOBEpHJIAIl OBY OJTOBOPHOCT HHje 006ehao moceOHOM CTHITYIaIn-
jOM, OHa TEPETH CaMOT JYKHHKa (3ajoroaasiia). Jla i To TekcToBu noTephyjy?

Y HacTaBKy Harpe]| HABEICHOT TEKCTa, y KoM TpU(OHHUH pa3MaTpa pecKpHUIT
0 KJIay3yJI O HEOATOBOPHOCTH MOBEPUOIIA 32 CBUKIIN]Y CACTaBJbEH OJI CTPaHEe
[ManwHKjaHa y ©Me 1japa, HaJa3uMo OJITOBOP U Ha OBO MUTAhE.

D. 20, 5, 12, 1: ,,...Sed quantum ad creditorem debitor liberatur: quantum
vero ad dominum rei, si necdum pignus evictum est, vel ad emptorem post evic-
tionem ipsi debitor utili actione tenetur, ne ex aliena iactura sibi lucrum adquirat.”
(Anmm my)XHHUK ce ociobal)a camo y OTHOCY Ha TTOBEPHOIIA: IIITO CE THUE BIACHU-
Ka CTBapH aKo 3aJI0KeHa CTBAap HUje CBHUIIMPAHA, WU KyIIa MOC/Ie eBUKIIH]E,
peMa \bHrMa Ty KHUK OIroBapa Ha OCHOBY actio utilis, na He Ou Ha Tyhem ryouT-
Ky mpuOaBro ceOr KOPHCT.)

[Ipema Tome, ¢ 003UPOM Ha TO Jia TOBEPHJIIAI] HE OJIFOBapa 3a CBUKIIH]Y, 3a-
npxasajyhu nieny, ocno6ala ny>kHrKa o0aBese mpeMa lbeMy caMoM. Y OHOCY Ha
BJIACHHKA 3JI0’KEHE CTBAPH aKO HUje JIOILIO JI0 eBUKIIH]E, UITH Y OJJHOCY Ha KYIIIa
0]l KOjer je cTBap eBUIlMpaHa, IyKHUK HHje 0ciio0oheH ogroBopHoctH, Beh cam
oJiroBapa 3a HakHaJy mrtete. [I[pOTUB Wera, BIACHUK MIIH KYTIall 3aJI0re UMajy
TyxO0y utilis (Ty>k0y Koja je 300r pa3iora KOpUCHOCTHU MPOLIMPEHA), aJli Ce He
HaABOIH 0 K0joj TYKOu je peu.® Onrosop Mokemo nponahu y cienehum Vimuja-
HOBHM TEKCTOBUMA.

D. 13, 7, 9 pr: Ulpianus libro 28 ad edictum. ,,Si rem alienam mihi debitor
pignori dedit aut malitiose in pignore versatus sit, dicendum est locum habere
contrarium iudicium.” (AXo MH je Ty>KHUK a0 y 3aJiory Tyl)y cTBap HIIH je 3710-
HaMEpHO MOCTYIIHO y TIOTJIey 3aiore, Tpeda pehu na nMa MecTa 3a IpUMEHY
actio contraria.)

[Tpema oBoM TEKCTY, YKOJIMKO OW MOBEPUIIALL IIPE Pealiu3aliyje mpojaje mpe-
MeTa 3aJI0Te Ca3Hao Ja je MY>KHHUK Ja0 Yy 3aJloTy Tyhy cTBap wmiH je HecaBecHO
MOCTYIHO MPUITMKOM 3aKJbyUeHha YrOBOPa O 3aJ1034, OH hie UMaTH IIPaBo Jia Ty KH
NIY>)KHUKa ca actio pigneraticiae contraria paiu OCTBapema HakHaje mreTe. [Ipe-
Ma TOME€ IIOBEPUOLLY IIPOTUB AYKHUKA IPUIIANA actio pigneraticiae contraria.

Crnenehu TeKCT MojanmaBa HAYUH MPOIIHPEHa IPUMEHE OBE TYKOe 1 Ha KyTI-
1a eBunupane 3anore. OQHOCH ce Ha Cly4aj ako OW Kymal| mpeaMera 3ajaore y
CIIy4ajy eBHKIIH]je MOKPEHYO MOCTYIAaK MPOTHUB PO/IABIIA, 3aJI0XKHOT TOBEPHOIIA.

D. 21, 2, 38: Ulpianus libro secundo disputationum. ,,In creditore qui pignus
vendidit tractari potest, an re evicta vel ad hoc teneatur ex empto, ut quam habet
adversus debitorem actionem, eam praestet: habet autem contrariam pigneraticiam

36 KonkperHa Tyk0a HajBepoBaTHH]jE HHje HABEICHA, jep O Y CIIy4ajy CYICKOT U3BPILICHa
Ipecy/ie MpoaajoM 3aIUIel-EHIX CTBApH ocyheHor nmuna (pignus in causa iudicati captum), ako ou
JIOLIIIO 710 €BUKITHje, C 003MPOM Ha TO Ja ce IpoAaja He 0a3upa Ha yroBopy, Beh Ha omirynu opra-
Ha BJIACTH, KyIall ©UMao IIPaBO HEMOCPEIHO J1a OKPEHE MOCTYIAK MyTeM actio empti IPOTUB
ocyhenor nuua. Bun. D. 21, 2, 74, 1 Hermogenianus libro secundo iuris epitomarum.
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actionem. Et magis est ut praestet. cui enim non aequum videbitur vel hoc saltem
consequi emptorem, quod sine dispendio creditoris futurum est?* (Y cnydajy y
KOM TTOBEpHJIAI] ITPOJIaje 3aJI0Ty MOXKE JIa C€ pa3MOTPH, aKO je CTBap eBUIMpaHa,
Jia 1 Aa ce 300T Tora TepeTu TyKOOM U3 KyIOIpojaaje 1a mpeHece TykO0y Kojy
¥Ma MPOTHUB JyKHUKA Ha KYyTIla: OH HAUME UMa actio pigneraticiae contraria.
00Jbe je MUIIJbEHHE J]a TO CaM IIPEHEce: jep ce He cMaTpa NPaBUYHUJUM Y OTHOCY
Ha Iera Ja KyIiall UMa Ty MOTYhHOCT, Kojy MoKe Ja KOpUCTH 0e3 Tora Ja YNHHU
OMJI0 KaKaB U3/IaTaK 3a MOBEPHOIIA.)

OBaj TeKcT ce cMarpa notnyHo unteprnoiaucanum.’’ [pema Bypaesey y kia-
CHUYHOj MHTEPIIPETALHjU OTHOCHO OM C€ caMo Ha clydaj Y KOM je TOBepHIall
Mpey3e0 ONTOBOPHOCT 3a €BUKITH]Y Ha ce0e. AKO O JOIII0 IO €BUKITHjEe OH OU
MOTao0 Jia ce 0cJI000IU BEeHUX MOCIIeAUIa IIPEHOCOM TYyXO0e actio pigneraticiae
contraria Ha xynma. OH Takohe cMarpa aa je y JycTHHHjaHOBO BpeMe OBO TIpa-
BUJIO TpuXxBahieHO y OIIIITEM CMHCITY: Jla aKO OM JOILIO JIO CBUKIIHje TPOAaTe
CTBapH TIOBEPHJIAI] Y CBAKOM CIIy4ajy (M OHJA aKO OATOBOPHOCT HHjE MPEY3€0)
nMa obaBe3y Jia renupa (IIpeHece Ha KYIIIa) OBy TyXO0y MPOTHB JIyKHUKA.

[Ipema Tome y JycTHHIjaHOBO BpeMe 3ay3eT je CTaB Jia Iy KHUK HEMOCPEITHO
OJIrOBapa 3a EBUKIIH]Y HA Ta] HAUMH IIITO [MOBEPHUJIAIl TPESHOCH CBOjY TYXOY actio
pigneraticiae contraria TpOTUB Ay>XKHUKa Ha KymIa. CMaTpamo Ja 0BO MPABIIIO
HUje y CYIIPOTHOCTH ca HEOArOBOpHOIIhy moBeproLa 3a €BUKIH]Y, jep Y OBOM
CIydYajy ONTOBOPHOCT CHOCH caM IYKHHK. To je y ckiany u ca bona fides-om —
OJIFOBOPHOCT TEPETH OHOT KO je HeCaBeCHO mocTymnuo.>® C apyre cTpaHe OBUM Cy
3aCTYIUBCHU U HHTEPECH TIOBEPHUOIIA, jep OM OH 3aaprKao IeHy y3 00aBe3y Bpa-
hama BUIIKa [IeHE Ty>)KHUKY U n30erao ou Ouno kakas crop. lberosa obasesa ce
CacToju caMo y TOME Jla IIPEHece CBOjy TYKOy IMPOTHUB MYyKHUKA Ha KyTIIIa.

6. 3BAKJBYHAK

Ha ocHoBy ananu3e M3BOPHHUX TEKCTOBA CTUIJIM CMO O 3aKJbyuKa, Aa je
MpaBo Ha MPOJajy MpeaMeTa 3ajore 3aJ10KHOT TIoBepuola (ius vendendi) nocra-
JI0 TIPUPOIHU eIeMEHT yroBopa o 3aio3u nmouetkoM I11 Bexa nHose epe (C. J. §, 29,
1 u3 222. ronqune). He3aBUCHO 0j1 TOTa IITO 3aJI0KHHU IMOBEPHJIAL] HHje OMO BJIaCHUK
IpeaMeTa 3ajore, Ha OCHOBY NPOZaje M W3BpPILICHE Ipeaje npeHeo Ou Ha Kymnua
MPaBo CBOjUHE Ha MPEIMETY 3aJI0Te, YKOJIUKO OU 3aJI0KHU Ty)KHUK OHO BIaCHUK.
OCHOB TOT IPeHOCa KOjU ce MPOTUBH NPABUILY ,,nemo plus iuris* PuMibanu cy Ha-
UK y U3paxkeHoj (pactum de distrahendo pignore) nnu npaBHO MPETIIOCTABILEHO]

37 A. Burdese, 191, ¢u. 3

3 dpera Takohe cmarpa jia mpojaja iure creditoris usy3uma bonae fidei moBeprona oy 0Aro-
BOPHOCTH 3a CBUKIIH]Y. YKOJIMKO a0h)e 10 eBUKIIMje IyKHUK OATrOBapa WM IIPpeMa IOBEPHOLLY MK
npema kymuny 3ajore. Paolo Frezza, Le garanzie delle obligazioni, Parte terza, Pisa 1958, 302-303.
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BOJBHU (YKJBYUCHO] Y ius vendendi) 3aJI0KHOT Ay XKHUKA. YKOJIUKO TYKHUK HHjE
0O BJIACHUK IpOJaTe 3aJ0KCHE CTBApU M OHA OM OWIia eBUIMpaHa O KYyIIlla
3aJI0Te, PUMCKO KJIACHYHO MPABO je MPUXBATHIIO MTPABUIIO JIa 3aJI0’KHU TTOBEPHIIAIL
HE OJIroBapa 3a eBUKIH]Y (,,creditorem evictionem non debere”). OBO mpaBuIo
j€ ¥ m3puIuTO MOTBpheHO KOHCTUTYIIHjoM mmapa Anekcanapa Cesepa u3 223. ro-
nuue HoBe epe (C. J. 8, 45 /46/ 1). HapaBHO, OBO IpaBHJIO C€ OJTHOCHIIO CaMO Ha
bonae fidei moBepromna. Ako OM MOBEPIUTAI] OJTOBOPHOCT 32 €BUKITH]Y TIPEY3€0
Ha ce0e MoCceOHOM CTHUITYJIANM]OM Y CIIY4ajy €BUKIH]e Y KIIACHYHOM MPaBy UMao
O MmpaBo Jia 3aXTeBa O IYKHUKA HAKHAAY YKYITHE [ITETEe MyTeM TYK0e U3 yro-
BOpa 0 3aJI03U (actio pigneraticiae contraria). Y BpeMe JycTuHUjaHa OWIIO je
npuxBaheHo kao ommre mpasuiio (0e3 003upa Ha TO J1a JTU je TTOBEPUJIAI] OBY
OJICOBOPHOCT TPEy3€0 Ha cede MIIM He) Jla aKo OM JIOIIJIO JIO CBHKIH]jE MPOJaTe
3aJI0KCHE CTBAapH, CABECTaH MOBEPHIIAIl OW 3a]prkao TuraheHy IeHy ¥ Ha Kymia
Ou IpeHeo CBOjy TykO0y 3a HaKHaJly IITETE U3 yroBopa o 3ano3u. [Iparehu npun-
IIUTI CABECHOCTH U TIOMITEHa Ha OBaj HAYWH je OMII0 HEABOCMHCIICHO J1a Ty KHUK
JIMPEKTHO OJIrOBapa 3a CBUKIIH]Y.

VY manamme BpeMe Kajzia ce mope/ HeTIOKPETHOCTH (UHja je eBUICHIIH]a Haj-
CUTYpHHja) CBe uelihe jaBJbajy ¥ MOKPETHE CTBAPU Kao MPEAMET 3ajI0re, OBO
MIATake MOYKEe OUTH aKTYEITHO 1 KOA Hac. theroBy moceOHy perynaTtuBy, MehyTum,
HUCMO HAILIU y HamieM npaBy. [IpeMa unany 4. 3akoHa 0 3aJI0)KHOM TpaBy Ha
MOKPETHUM CTBapHMa YIHUCAHUM y perucrap,’’ pemieme oBor mpobiiemMa ce Ha-
JIa3W Y TOME, JIa aKO 3aJI0T0/IaBall HHje OMO BIIACHUK 3aJI0KCHE CTBAPHU 3aJiora He
nmoctoju. OBO Ha IPBHU MOTJIE M3TIIeaa Kao 1oOpo pememe. MehyTum, ako Ou ce
TO Ca3HAJIO MOCHIE MPOoJIaje MpeAMETa 3aJI0Te O]l CTPaHE 3aJI0KHOT [TOBEPUOIIA, C
003UpOM Ha TO J1a 3aJI0Ta He TIOCTOjH, OH je TIpoaao Tyhy cTBap 1 of kera ce oHa
oJly3uMa CyJCKuM nyTeM. Ha oBaj HauMH MoBepuJal] He caMmo MITO I'yOu 3aJory,
Beh ce M3J1axe U CyJICKOM TOCTYIIKY 300T MpaBHUX HeJocTaraka ctBapu. [locne
OBOT ITOCTYTIKa, HAPABHO, MOXKE JIa 3aXTeBa HAKHAIY IITETE O]l IY)KHUKA, aJlu je
TO jOII jedaH CYACKHU MOCTYIIaK, caja ca HeM3BECHUM ncxoaoM. Ha oBaj HaumH
MOBEpUOYEBH MHTEpecH Hucy 3amTuhenu. [Ipemnaxkemo 300r Tora ia ce mopesn
peliemna 0JArTOBOPHOCTH 32 EBHKIIH]Y TIPOJIATE 3aJI0re Y PUMCKOM TIpaBy, pa3mMoTpe
Y OHAa pelleka Koja Cy JaHac npuxBaheHa y yropeaHoM Mpasy.

¥ Y. 4. 3akoHa 0 3aJI0)KHOM MPaBy Ha MOKPETHUM CTBapuMa yrmucanum y peructap (Cuy-
arcoenu Znacruk PC, 6p. 57/2003, 61/2005, 64/2006 — uctip. u 99/2011 — np. 3akoun): ,,[ToBepuian
CTHYE 3aJI0’)KHO PaBo ymucoM y Perucrap 3amore, ocuM ako HHje ApyK4Hje onpeleHo 3akoHOM.
AKO je 3aJ0T01aBall 3aJI0’KM0 CTBAp Ha KOjOj HeMa IPaBO CBOjJUHE MJIM aKO 3aJI0Ta HHUje ITyHOBaXKHA
U3 IPYTUX pas3iora, ynuc y Perucrap 3asore He MpoM3BOAM NPABHO JEjCTBO.
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Ius Vendendi of the Pledgee and the Issue of the Responsibility
for Eviction in Roman Law*?

Abstract: In this paper we are discussing the following issues: the develop-
ment of the right to sell (ius vendendi) the pledge by the pledgee in case of pignus;
the question of the basis of the pledgee’s right to transfer the ownership onto the
buyer as a non-owner, contrary to the ‘nemo plus iuris’ rule; and related to the-
se, the question of the responsibility for eviction. Our main research question is,
who will be responsible for the eviction of the pledged thing from the buyer — the
creditor or directly the debtor? This question was very topical in ancient Rome.
A significant number of sources evidence that pledging other peoples’ things was
frequent practice. This was enabled by the fact that land records as well as re-
cords of other things served primarily to secure tax collection, they were not
accurate and were seldom available to private individuals. Following the casuistic
solutions of classical jurists based on the bona fidei principle, we can find an
answer to our question in the Justinian law: the debtor is directly responsible for
the eviction of the sold pledge — an answer that is, in our opinion, also acceptable
in the contemporary law.

Keywords: pignus; pledge; ius vendendi; sell of the pledge; eviction.
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40 This paper is the result of the research which is a part of the Law Faculty of Novi Sad
project “Legal Tradition and New Legal Challenges”.
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