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I[TPABHO YPEBELE MHCTUTYTA JEMCTBA
1 BbETOBUX JTIEPMBATA!
— [TPOBJIEMU U TTPE/IJIO3U DE LEGE FERENDA —

Canceiniax: Pao ipoyuasa uck/byuueo UHCIUILY U JeMCiu8a Kao cpedciusa
obe3behera y 2pahanckoipagHoOM CMUCTY, d He U JeMCIU80 Y KPUBUYHOM HOCIULY il
KY, HUUU jeMCTi60 Yy yapuHckom ociuyiky. Ilopeo knacuunoZ jemciuga, y ipasHom
iipomettty u UpaKcu cée 3HaYajHuje Mecito 3ay3uUmajy 0epusaititt 0802 UHCIUUILY LA,
Ca passojem iipuspede u 6aHKapcKoZ oci06arbd, pasgujaie cy ce u ycianoge
00 Kojux Heke, 3002 c80jux Kapakiuepuciuuxa, obezoelyjy euwu ciueileH upasHe
cuZypHociiu osepuiaya, a opye ilojeOHOCaswyjy u yopzasajy iociyiax ooes-
oehusarva ilotupaxcusarba. 08aj pao je KOHYEeHIUPUCAH HA HAJBAJICHU]e TeopUujcKe
U UpaxiuudHe upooaeme Koju upousnase u3 pa3iudutiux OOKIUPUHAPHUX UPUCTLy-
ila u HedOPeyeHOCIUU 3aKOHA )Y OOHOCY HA JeMCI80 U UHCTUUTLYIIE KOje MOACEMO
Hazeaiiu depusaiiuma 0802 upasnos iocia. Haume, kakse iipagne ilocieouye
Hactyiajy o y208op o jeMciigy, ako je jemay 6uo y 3a0myou y 00HOCY HA UO-
CNOBHY CUOCOOHOCIU OYIHCHUKA U3 OCHOBHOZ UpasnoZ Hocaa, muciehu oa ona
Huje ocpanuuena? Mma nu jemay tipago na cyopocayujy y cayuajy uciyroerd
obasese ZnasHoé OYHCHUKA (TUUEHOZ HOCA08He CUOCOOHOCTUY), Upema jemyy?
Koje iipasno oejciuso iipoussoou jemuerve 3a naiiypainy oonucayujy? Bepyjem
0a he o6aj pad daiuu 002060pe Ha HeKA 00 08UX TUTHARA, OKO KOJUX He HoCiloju
KOHCEH3YC, KaKO Y UPABHO] Weopuju, ako Hu Yy UpaxKcu.

Kayune peuu: Jemciuso, obezdehere omupaxicusarsa, iociosHa ciiocoo-
HOCU, Hatlypanne obauzayuje, 3akon 0 06IUSAYUOHUM OOHOCUMA.

! UnaHak je HACTa0 Kao Pe3yaTar pala Ha HayYHOHCTPaXKMBAYKOM IPOjeKTy ,,IIpaBHa
Tpajauiija U HOBY IpaBHU n3a30Bu‘ [IpaBHor dakynrera Yuusepsurera y HoBom Cany
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O JEMCTBY VYOIIILITE

[Ipeamer u3yuaBama y OBOM pafdy je, UCKJbYyUHBO, HHCTUTYT jEMCTBa Kao
cpeznctBa obe3behema y rpaaHcKOIpaBHOM CMICITY, @ HE U JEMCTBO Y KPUBUYHOM
MOCTYTIKY (KOje Y CPIICKOM KPUBUYHOM 3aKOHOJIABCTBY IPE/CTABIba CYICTUTY-
I1jy 3a IPUTBOP), HUTH jJEMCTBO Y IIAPHHCKOM IOCTYTNKY. KOHTHHEHTaTHA TOK-
TPHHA U IPABHU CUCTEMH MPETIO3HAjy JIBE OCHOBHE BpCTe cpecTaBa obezoehema
NOTpaKMUBamka — peajHa, OHOCHO CTBAapHa, U JINYHA, OTHOCHO NepCcoHaNHA. JacHO
je lla je MUCTUHKIIM]a U3BPILCHA HAa OCHOBY TOTa IIITO CE€ KOJl CTBAPHUX CPECTaBa
cTuuy oBiamrhema Ha OCHOBY KOjUX ITOBEPHIIAIl JOOHja HEKO CTBApHO MPABO HA
npenMery obe30ehema, ako Ny »KHUK HE UCIYHU CBOJy TIPECTAIH]Y Y YTOBOPOM
neuHICaHOM POKY, a KO IIEPCOHAIHUX CPeCTaBa MOBEPHIIALl CTHYE OBJamihe-
e 12, YKOJIMKO 00aBe3a Huje OJaroBpeMeHo W3BpILeHa O CTPaHe Ty>KHHKA, O
era WIM HeKor Tpeher Jinna 3aTpaku ucnymeme. TpaaninoHaiHa mojgena y
HAIIOj TPaBHOj TEOPHjH Yy Hajuemha cTBapHa cpeAcTBa obe3dehema cBpcTaBa
PYYHY 3aJI0Ty, XUIIOTEKY, Kayl[ijy U Karapy, a y Hajllo3HaTHja JIMYHa CPEACTBA
JeMCTBO, YTOBOPHY Ka3HY W OAYCTaHUIY.Y CBOjoj OpUJbaHTHOj MOHOTpaduju
,,Obe30eheme n yuspmheme nmoTpaxkuBama®, mpodpecopu Xudep n KuBkoBuh
3aroBapajy apyraunjy kiacudukaiujy, uctuuyhu pasnuke nsmely cpencrapa
obe3behema u cpencrasa yuBpirhema nmorpaxnpama. [lopen Tora mro 3anory u
XHUIOTEKY CBPCTaBajy y CTBapHa, a JEMCTBO M COJIMJIAPHOCT My)KHHKA y JINYHA
Cpe/cTBa, aHAJIOTHO OCHOBHO] TIOJIENTH cpesicTaBa o0ez0elemaBpiie 1 moaeny
cpencTaBa yuBpiihema noTpaxkuBama. [1a Tako, mpeMa oBOj KON MHUILbEHHA,
MIPETo3HajeMo pealiHa OHOCHO CTBapHa CPe/ICTBa yUBpIIhewma (Kanapy 1 KayIu-
jy) ¥ IepcoHalIHA, OJJHOCHO JIMYHA CPEACTBA yuBpIIhewma MoTpakuBama (yro-
BOPHY Ka3HY M OyCTaHHUILY).?

YroBopoMm 0 jeMCTBY ce jemal] o0aBe3yje mpema nmopepuoity ja he ucrnyHuTu
NyHOBa)XHY U JIociesly obaBe3y IyKHHKA, aKO TO OBaj HE yYHHHU.? JEMCTBO je
aKIIECOPHO CPeACTBO 00e30ehema, ITo 3Ha4H /1a yTOBOP O jEMCTBY CJICIH MTPaB-
HY CyAOHHY TJIaBHOT IpaBHOT ociaa. OCHOBHU €IEMEHTH OBOT HHCTHTYTA, IOpe[
AKIIECOPHOCTH, Cy CYIICHANJApPHOCT (TOBEPHJIALL O jeMIIa MOYKE 3aXTEeBaTH U3BP-
meme o0aBe3e TeK HAKOH INTO je TJIABHU JYKHUK HE UCIYyHU Y POKY KOjH je
OMpeJie/beH y MO3UBY KOjH je yryheH mucMeHuM myTem)* u perpec (jemar Koju
j€ MCILIaTHO MOBEPHOILY H-eTOBO MOTPAKHMBAHE MOXKE 3aXTEBATH OJ] AY)KHHKA /1a
My HaKHaJ{ CBE HITO je MCIIJIATHO 3a HEroB pauyH).’Ha jeMiia Koju je HaMupro
HOBEPHOYEBO MOTPAKHUBALE ITPETA3H TO MOTPAKUBAHE Ca CBUM CIIOPEITHHM ITpa-

2 Xubep J{parop, JKuskosuh Musomi, ,,06e36eheme u yuspuihemwe norpaxkusama‘, [Ipas-
HU axynrteT y beorpany, 2015, cTp. 15-19.

3 3aK0H 0 0ONMralMOHUM OZHOCUMA, WiaH 997.

4300, unan 1004, ctas 1.

5300, gnan 1013, ctas 1.
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BHMa M rapaHTHjaMa BbEeroBOT UCIyHhema.® [Ipenas moBepruoveBx mpasa Ha jeM-
11a HA3UBaMO CyOpOrannjoM.

MoTuBH jeMIIa Aa MPUXBATH 00aBe3y jEMCTBA 3a IyTOBamke Ay )KHUKA MOTY
outu paznuuute npupoae. OAroBop Ha MUTakE MOTHBA JIEKHU Y OIHOCY H3Mely
jeMIIa ¥ TJIaBHOT Ay>KHHUKa. Pa3nmo3u obaBe3mBama jeMiia MOry OUTH T0OpOIHHHU
(MOKJIOH), au cy, Hajueuthe, TepeTHU. MoOry ce 3aCHUBAaTH HA MyHOMONCTBY, yTo-
BOPY O paiy, Yak 1 Ha IMOCJIOBOACTBY 0e3 Hayora. MehyTum, moxkemo pehu na je
JEMCTBO ancTpakTHO, Oyayhu na pa3iosu obaBe3nBama jeMua 1o ceOu He yTHIY
Ha IOCTOjame jeMcTBa.’

O JEPUBATUMA YT'OBOPA O JEMCTBY

[lopen kmacHYHOT jJeMCTBA, Y PAaBHOM IIPOMETY U MPAKCHU CBE 3HAUA]-
HHje MECTO 3ay3uMajy aepuBatu oBor uHcTHTYTa.! Ca pa3Bojem mpuspe-
Jie 1 6aHKapCKOT MOCIIOBamka, pa3Brjajie Cy C€ U yCTaHOBE OJ] KOJUX HEKE,
300T CBOjUX KapaKTEepPHUCTHKA, 00e30el)yjy BUIIN CTETIEH MTPaBHE CUTY PHO-
CTH TIOBEpHUJIAIA, a APYTe MOjeAHOCTaBIbY]y U YOp3aBajy MoCcTymak o0e3-
OehuBama noTpakuBama.

VY npBy kareropujy ‘“mepuBara’ yroBopa o0 jeMCTBY CBpPCTaBaMo IOjeIMHA
HeaKIleCopHa cpelicTBa 00e30elherma, Kao IITo je CaMOCTaTHO JeMCTBO, UHCTUTYT
HacTao y (paHiryckom mpaBy (,,garantie autonome™).” OHO ce ogHOCH Ha 00a-
BE3MBamE KOje He JeIH MpaBHYy CYAOMHY OCHOBHOT MPABHOT MOCHIA, HUTH j& OX
Iera 3aBHUCHO, U3 Yera Ipon3JIa3y Ja jeMall He MOXKe HH J1a ce M03MBa Ha IPUTO-
BOpe U3 mera. TakBO HEaKI[ECOPHO CPEJCTBO 00e30elerma oCTOjU OJIMYEHO Y
WHCTHUTYTY OaHKapcke rapaniuje. OCHOBHE opende o 6GaHKapCKOoj TapaHIHjH
NO3UIIMOHUPAHE Cy Y 3aKOHY O 00IHMraioHuM ofHocuMa. [ToceOHa mpaBuia o
OBOM CpeCTBY 00e30ehema Hamase ce y IpyruM 3aKoHUMa, Kao mto cy Lapun-
CKH 3aKOH M 3aKOH O JICBU3HOM I1OCJIOBakY. 3a OBaj MHCTUTYT MPUBPEIHOT, O
HOCHO TProBauKoOT IIpaBa KapaKTEPHCTHYHO je TO J1a je o0aBe3a OaHKe rapaHTa
caMOCTaJIHa, a He aKiecopHa. AKo o0aBe3a U3 OCHOBHOT YTOBOpPa M3 HEKOT pas-
Jiora W ImpecTaHe Jia MoCToju, o0aBe3a OaHKe rapaHTa OCTaje MyHoBaXkHa. J{akure,
JIOK jemall ojroBapa 3a Tyhy o0aBe3sy, OaHka koj OaHKapcke rapaHiifje oJroapa
3a CBOjy OOJIHMTaIN]y ¥ UCITyHhaBa CBOjy OOIHUTAIlNjy.Y OBOME ce OrJie/ia U HajBa-

6300, unan 1003.

7 Iupe o oBome: Canma Joxked, ,,JemcTBo, [IpaBHu xuBOT, 6poj 7-8/1993, Beorpa, ctp. 719

8 Bun. neraspauje Bojau [lajrih, OmHoc yroBopa o jeMCTBY M CPOAHHX MHCTUTYTA TIPH-
BpEeIHOT IpaBa, 300pHUK panosa [IpaBHor dpaxynrera, 1/2015, crp. 149-155.; Bojan [1ajruh, ban-
Kapcka rapaHiifja y CpICKOM M €BPOIICKMM MIPaBHUM cucTeMuMa, 300pHUK panoBa [IpaBHor
tdakynrera, 3/2015, cTp. 1127-1134.

° Buuie 0 0BoM nuTamy Buaetd koa: Philippe Simler, ,,Cautionnement et garanties auto-
nomes*, Litec, Paris, 1999, ctp. 857.
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JKHHUja pa3rka u3Melyy jeMcTBa n OaHKapCKe TapaHIlHje Kao ’EeroBOT CBOjeBPCHOT
nepuara. ['apanrt he, cTora, ogroBapaTu KOpUCHHUKY U Kajaa Tpehu, 3a umjy 4u-
HUI0Y KOPUCHUKY OaHKa Kao rapaHT rapaHTyje, Y CTBAPHOCTH HUIITA HE TyTYje
KOPHCHHKY. 300T CBOje HE3aBHCHOCTH OJI OCHOBHOT OJJHOCA, OaHKapCKOM rapaH-
IIMjOM HE OCHUTypaBa ce caMoO HaMHUPEHh¢ HEKOT KOPUCHUKOBOT 1mocTojeher moTpa-
KHMBamba, HETO Ce ’bOME KOPUCHUKY PUOaBJba HOBO, CAMOCTAIIHO MOTPAKUBAHE
npeMa OaHITN Kao TapaHTy, KOjJUM C€ OCUTYpaBa IOCTOjarkhe HEKOT KOPHCHIKOBOT
notpaxuBama.”'? Code civil y maparpady 2321. jacao roBopu o Tome. Y Hajsehoj
JIP’KaBU aHTIOCAKCOHCKOT MpaBHOT cucteMa, CjenumennM AmMepruakum J{pka-
Bama, Mel)yTHM, n31aBame rapaHiuja Koje o CBOjuM OCHOBHUM KapaKTEPUCTH-
Kama, OroBapajy 0aHKapCKUM rapaHiifjaMa KOHTHHEHTATHOT ITpaBa, IPeacTaBiba
JIeTaTHOCT OcUTypaBajyhux fapymirasa.'!

VY npyry kareropujy AepuBara, koja omoryhaBa MHOTO epukacHuje
o0e30ehrBame MoTpakBamba HEro KIaCH4aH YroBOp O JeMCTBY (IIOceOHO
OHUX MOTPaXKMBamka KOja Cy HacTaja 10 OCHOBY 3aKJbYUYEHOT yToBOpa O
KpeAMTY), criajia MEHUYHO jeMcTBO. OHO HCKIJbyUyje MOoTpely cKianama
yrosopa jaa 0u jgonuio 10 o6e3dehema noTpakuBama. MEHUYHHU jeMall
CTUYE Taj CTATyC MOTIHCUBAKHEM MEHUIIE.

[TPOBJIEMU JEMYEBA 3A ITOCJIOBHO
HECIIOCOBHOI' IY>KHUKA

Ipema 300, jeMCTBO ce J1aje 3a MyHOBaXHY U J0CIENy 00aBe3y qyKHHUKA.'?
Haxuie, mpemMeT jeMcTBa je 1y KHIKOBa 00aBe3a IpemMa MoBEpPHOIlYy U3 OCHOBHOT
yroBopa. YKOJIHKO je jeiHa 0] YTOBOPHUX CTpaHa MOCIOBHO HECIIOCOOHO JIHIIE,
npenMeTr ob6aBese jemIla Ou, IpeMa OMIITeM IpaBuiy, Ono HeponymTeH. Mely-
THM, 3aKOHO/IaBall jé KOTEHTHOM 0Jpea0oM aeduHucao MpaBuIIo Ja OHa JIMLA,
KOja ce 00aBexy Kao jeMITH 3a 00aBe3y HEKOT MOCIOBHO HECIIOCOOHOT JINIIA, O1-
roBapajy MoBEpPHOILY HCTO Ka0 jEMIIH TIOCIOBHO criocobHor nuia.* OBakBo ompe-
JIeJbehEe Ce OHOCH, KaKO Ha MaJIOJIETHA JIMIIA, TAKO U Ha OHA ITyHOJICTHA JIMIA
KOja Cy JIMLICHA MOCJIOBHE cIocoOHOCTH. IHTeHIIMja 3aKOHOIaBIa PUITUKOM
MMILIEMeHTHpamka oBor wiaHa y 300 Ouia je aa ce, mpe cBera, 3alliTUTE MaJlo-
neTHUIU. MelyTuM, y IpaBHOj TEOPHUjH ce 4eCcTo 3a00paBJba J1a OBAKBO PEIICHE,

10 Onmrupruje: Munanus [etap, ,,bankapcko jeMcTBO Ha mpBH mo3uB*, 360pHuK [IpaBHOT
¢dakynrera y 3arpedy, 6poj 56, 2006, ctp. 341. u 342.

11 Bute retasba 0 OBOM, allil H OCTAIIMM CpecTBEMA 00e30elerba MoTpaknBamba y aHriIo-
CaKCOHCKOM TpaBy BuaeTH kox: Eisenberg A. Melvin, ,,Contracts®, Gilbert Law summaries, Fou-
rteenth Edition, Chicago, 2002, ctp. 181 —218.

12300, unan 997.

13300, ynan 1000.
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CBaKaKo, UJie y MPHUJIOT ¥ MOBEPUOILY KOjH je MPUITHKOM 3aKJbydetha MPaBHOT
nocia OMo caBecTaH, jep jeMCTBO rapantyje Behy u3BecHocT aa he cBoje morpa-
KUBambE YCIETH Ja Harati. HaBeeHo peliemne Huje KapakKTepUCTUIHO CaMo 3a
Hamie npaBo. M y ynopenHuM mpaBHUM CUCTEMUMA HAWUJIA3UMO HA CIUYHE OJI-
pende. Tako, AycTpujcku rpal)aHCKH 3aKOHUK OTpeesbyje a OHaj KO jeMYH 3a
0co0y Koja ,,He Moxe ceOe J1a 00aBexe™, OJJTHOCHO, KOja HUje MMOCIOBHO CIIOCOOHA,
0JIroBapa Kao CONHJIAPHU AYKHUK 32 00aBe3y MOCIOBHO HECTTOCOOHOT Ty KHHKA,
YaK U YKOJIMKO MY HHje OWJIO IMO3HATO JIa Iy )KHUK HE MMOCEyje MOCIOBHY CIIO-
cobuoct.'* OBakaB IPHUCTYI je KapakTepucTHuan u 3a (panmycku Code civil,
mpeMa KoMe 00aBe3a jeMIla [T0CTOjU YaK U YKOJIUKO YTOBOP MOXKE OMTH MIOHHIIITEH
300r ,,onpeleHor TUIHOT N3y3eTKa", oA THM ToApa3yMeBajyhu, mpe cBera, 1mo-
cinoBHy HecriocoOHocT. Code civil, 3a paznuky oj Haler 3aKoHa 0 OOJIUTAIIHOHHM
OJIHOCHMA, EKCIITMIIMTHO HABOIM MAJIOJIETCTBO Ko IPHMEP OBAKBOT H3y3eTKa.!?
[Topen HaBeneHMX MPAaBHUX MPOIKCA, OATOBOPHOCT jeMIia 3a 00aBe3y MOCIOBHO
HECIIOCOOHOT My KHHWKa MMOo3Hajy U mmaHcku ['pahancku 3axonuk (unman 1824),
uranujancku ['pahancku 3akonuk (wian 1939) u MHOTH APYTH IPABHU MPOIKCH.

JacHo je, Ha OCHOBY onpemOe HalIer 3aK0OHa, Ja jeMall jeMYH U 3a o0aBe3e
Ty KHHKa KOjU HUje TIOCJIOBHO criocoOaH. [locTarika ce, MehyTuMm, nurame, KakBe
MIpaBHE TTOCIICAUIIE HACTYTIA]y IT0 YTOBOP O JEMCTBY, aKo je jeMarl Ouo y 3a0myau
Y OIHOCY Ha MOCJIOBHY CIIOCOOHOCT Jy>KHHKA U3 OCHOBHOT IPABHOT MOCJIa, MHU-
cnehu ma oHa Huje MamKkaBa? Hema HUKakBe IHIIEME Ja C€ YTOBOP O jJEMCTBY
cKJiamna ¢ 003UpOM Ha JTUYHOCT Nyx)HUKa. Tako, mpumepa paau, y Cirydajy npey-
3uMarma Iyra, OMHOCHO, TPOMEHE TYKHHKA, jeMCTBO YaK M IIpecTaje, ex lege, ako
jemalr U3pHYUTO HE TPUCTaHEe Jla OAroBapa M 3a HOBOT Ay KHHKA.!® JeMIily Huje
CBEjeTHO 32 KOTa jeMYH, OMTHOCHO, HHje My CBEjEIHO Ja JIH je Ty)KHUK COJIBEHTaH
Y Jia T1 IOCTOju MOryhHOCT /1a he, HaKOH MITO je MOBEPUOIlY UCILIATHO Iy KHU-
KOBY 00aBe3y M HAaKOH IITO aohe mo cyOporaiuje, OMTH y MOTYhHOCTH Ja ce
perpecupa of riaaBHOT nykHUKA. [Ipema Tome, 3a0i1ya jemIia o MmoCcIOBHOj CIIO-
COOHOCTH NY’KHWKA, HECYMILHBO MMa KapakTep 3a0iyae o INIYHOCTH Koja je, ¥
OBOM cJIyuajy, OuTHa 3a0myaa. Y ciydajy mocTojama OuTHe 3a0iyse jeqHe Ox
YTOBOPHUX CTPaHa, yroOBOP je pyIbUB. Huje 11 To cirydaj u ca yTOBOPOM O jeM-
ctBy? Unu ynmwennua na ce 300 0 0BOM MUTalky HHjE OrJIACHO 3HAYH Ja jeMall
YBEK M Yy CBAKOM CIIy4ajy jeMYH 3a 00aBe3y IMOCIOBHO HECITOCOOHOT My >KHHUKA?
[lojenunu ayTopu peliemne OBe IujieMe MpOoHajase y onpeaesbery aa 3abiayaa
HHje U3BUH-aBajyha, jep Cy y3pact, OMHOCHO, ITOCJIOBHA CIIOCOOHOCT JIMIIA 3a Koja

<

ce jemuH, ,,JJaKO MPOBepsbrBa YnibeHuIa™ !’ Melhytum, na mu je 6am tako? He

4 AT'3, naparpag 1352.

15 Code civil, paragraf 2289.

16300, unan 449, cras 1.

17 Xubep Aparop, Kuskosuh Musiot, ,,00e30eljeme 1 yuspuihemne norpaxubarma‘, [Ipas-
Hu paxynrtet y beorpany, 2015, ctp. 297.
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MOKeMO IPEeHeOPErHyTH Jia HAIll 3aK0H, 3a pa3nuKy oj OpaHiryckor rpahanckor
3aKOHHKA, HUje pe3epBHUCao ,,IPUBUIIETH]Y" jeMUeHa 3a MOCIOBHO HECOCOOHa
JUIIa — caMo 32 MAJIOJIETHUKE (MaKO, C Pa3ioroM, MPeTIocTaBIbaMo Jia je YIPaBo
TO OWja MHTEHIIM]a 3aKoHOoaBIa). [IyHoNeTHA jTHIia TUIIeHa TOCIOBHE CIIOCO0-
HOCTH, Takohe, cranajy y KaTeropijy OHHX 3a Koje jeMalr jemun, 6e3 063upa Ha
MambKaBOCT BbHXOBE BOJBE U 3pEIOCTH. UMHEHUIIA /1A je HEKO JIUIIC Y BAHITAPHHUYHOM
MOCTYIIKY HEKaJia HerJie JINIICHO TIOCJIOBHE CIIOCOOHOCTH HUTH j€ JIAKO MTPOBEPIbHU-
Ba, HUTH C€ YaK HU o1 JoOpor gomahuHa unu 1o0por npuBpeIHUKa O4YeKyje 1a,
MPHIMKOM 3aKJbyuekha MPaBHOT TI0CIa, TPOBEPaBa Jia JiM je HEeroB cayropapad
01O TOABPTHYT TAKBOM MOCTYTIKY IIPEJ] CYI0M.

ITojenmaM ayTopw 3ay3uMajy cTaB na, Oyayhu ma obaBe3a my>KHUKA, KOJU
HUje TIOCJIOBHO CIIOCO0aH, HUje MyHOBa)KHA, jJEMCTBO HUje HACTAJ0, HUTH IIPOH3-
BOIH TIPaBHO JejcTBO. OHM HHCUCTUPA]Y HAa TOME Ja Y OBOM CIIy4Yajy TOBOPHUMO
0 CaMOCTaJIHO] 00aBe3U CONHAApPHE OATOBOPHOCTH Tpeher Juia ca Iy KHUKOM,
WJIM O HHCTUTYTY NMPHUCTYMaba YTy, a HICKJbYyUuyjy MOTYRHOCT Ja ce paau o yro-
BOpY 0 jemcTBy.'® IIpeMa OBMM TeopeTHYapuMa, jeMall Ce MPETBOPHO Y Iy KHH-
Ka, Oynyhu na HeMa mpaBo Ha perpec YKOJIUKO je HCITyHHO 00aBe3y mpema moBe-
puoity. Bohenu BenmkuM OpojeM oicTyIama o]l KIIaCHYHOT YTOBOpa O jJeMCTBY,
HCTHYY Ja 300T CHTyaIdje Koja ce BeoMa PeTKO JelaBa y TPaBHOM IIPOMETY,
HHje pallMOHATHO PEMETHTH OCHOBHE IpuHIMIE jeMcTBa.'” OCHOBHA Hjeja OBOT
MIPUCTYTIA j€ J1a jeMYehe 3a IIOCIIOBHO HECTIOCOOHA JIHIa He Tpeda J1a IMOCTOjH Kao
M3y3eTaK y MO3UTHBHOM IpaBy. He OMCMO ce CII0KUITU ca OBUM CTaBOM, 3aTO IIITO
je, 1o HallleM MHIIJBEHbY, ONPABJIAHO Y TPABHOM CHCTEMY OCTABHTH MEXaHU3aM
KOJUM C€ IITUTE, Pe CBera, MaJoJIeTHA JIUIIA, Kao TIOCEOHO (PparuiiHa KaTeropu-
ja y mpaBHOM IIpoMeTy. 3aKOHOAABAIl je, OIpeAebeHhEeM J1a jeMall 3a 006aBe3y
HEKOT TIOCJIOBHO HECIIOCOOHOT JIMIIA, OAroBapa MOBEpHOLly UCTO Kao jeMall 1o-
CJIOBHO CITOCOOHOT JTUIIA, MPAKTUYHO, YCIIOCTABHO OBAKBO JEeMCTBO Kao HeakIe-
COPHO, TIPH YEMY je, BPJIO jaCHO M ““HOBOT AYXKHHUKa 3a 00aBe3y MOCIOBHO He-
CITOCOOHOT JTUIIa KBaATU(PUKOBAO Kao jemria. OACYCTBO aKIIECOPHOCTH jOIT YBEK
HE 3HAYHM JIa JEMCTBA HEMa, HUTH j& OBO jeIMHO HEAKIIECOPHO jJEMCTBO Y HaIlleM
MpaBy ¥ YHOPEIHOM IMpaBy W npakcu. [IpumMepa panu u cama OaHKapcKa rapaH-
[I1ja MpeICcTaBba, CBOjEBPCHO, HEAKLIECOPHO jeMCTBO. Henoymuiie koje ce jaBiba-
jY y omHOCY Ha 00aBe3e MOCIIOBHO HECTIOCOOHOT Ty KHUKA MOTY OMTH pa3perieHe
Mpey3uMamkeM pelliekha Koja MoCToje Y HEKMM BeJIMKUM rpalanckum konuduka-
Mjama, Kao mTo ¢y AycTtpujcku rpahancku 3akoHUK U DpaHirycku rpahancku
3aKOHUK.

18 Buyu kox: [TaBuhesuh Boxunap, ,,Komenrtap 3akona o obnurannoHuM ogaocuma 11
penakropu brnarojesuh bopucnas u Kpyss Bpneta, CaBpemena anmuauctpanuja, beodpan, 1980,
cTp. 586.

19 Bykosuh Muxajio, ,,06Be3H0 npaBo, Ksura I1, [lIkoscka kmbura 3arped, 1964, crp. 183.
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AycTtpujcku rpalhjaHCKH 3aKOHUK je eKCIUTUIIUTHUM onpehememM na jemary
oAroBapa 3a 00aBe3y Iy)KHHKA YaK M YKOJIMKO MY HUje OMUJIO TIO3HATO J1a OH HU-
j€ TTOCIIOBHO CITIOCO0aH — jaCHO pa3perrno Tope MOMEHYTY JUIIEMY O JEjCTBY 3a-
Omyne jeMIia Ha TyHOBa)KHOCT yToBOpa O jeMcTBY. [Ipobnem ce jaBiba Kol OHUX
MpaBHUX Mpomuca, Mehy koje crrana u Hamr 300, Koju Cy IO OBOM, BeOMa Ba)KHOM
MUTamy, OcTalu HenopeueHu. Onpasaano 6u Oumito aa TBopy HoBor ['palanckor
3akoHuka CpOHje y mera yHeCy onpee/behe, CIMIHO OHOM 13 Al'3, na 6u Onie
OTKJIOE-CHE CBE MOTEHLIMjaJIHE AMJIEME, KaKO Y TEOPHUjHU, TaKO U y mpakcu. [a ou
OBaKBO pelIekhe ONII0 KOH3UCTEHTHO U Jla OM WHTEHIIH]ja 3aIITHTE MAJIOJIETHUKA
Ouna noTBpheHa, mparMaTU4HO OM OMJIO YHETH Y HAIll IPAaBHU CUCTEM H OfIpea0y
CIMYHY OHOj Koja Beh rmocToju y @paHITyckoM rpal)aHCKOM 3aKOHHUKY B Pe3epPBH-
caTH ,,IPUBHJIETH]Y " jeMUeba 3a 00aBe3e MOCIOBHO HECIIOCOOHHX JIMIIA — CAMO
3a MaJIOJICTHHKE.

VY npaBHOj Hay1u ce cycpehemMo ca joir jeTHOM 3Ha4ajHOM JUJIEMOM Koja
MpaTH jeMUeh-e 3a 00aBe3y MOCIOBHO HecrmocoOHor nuia. Henoymuma ce omHoCH
Ha [PaBo jeMIa Ha CyOporanujy y ciyuajy HCIymhema 00aBe3e INaBHOT Ay KHU-
Ka 1peMa moBeproiy.2 3akoH 0 0OIUTAIIHOHNM OQHOCHMA j€ YTBPINO JIa jeMall,
HAKOH HCIyHEHha, ay TOMAaTCKH Ipey3ruMa yiory nosepuona. Jlakmie, Ha jemna
KOjH je HAMHPHO MOBEPUOYEBO MOTPAKHUBAE MTPENIa3d TO MOTPAKHUBAE Ca CBHUM
CMIOPEHUM MpaBHMa U rapaHTHjaMa BbEeroBor UCnymkema.”! MelhyTum, yKoIuko
j€ Ty>KHUK TTOCIIOBHO HECTIOCOOHO JinTie (Hajuenrhe MaoneTHO), ’heroBa o0aBe3a
HUje myHOoBakHa. To IITO jy je jeMal] HCITYHHO TpeMa OBEPUOLLY, HE 3Ha4YH Ja je
mpeobpasno MaJoIETHUKOBY 00aBe3y U YUHHHO je BaskehoM,?? HUTH OH TO, Kao
Tpehe nuie y oqHOCY Ha TIOBepUoLa U Ty )KHHUKA, ¢ 003MPOM Ha peslaTUBHO JA€j-
CTBO obOnUTaNMje, MoXKe YUUHHUTH. [IpeMa ToMme, Ty>)KHUK U HeMa 00aBe3y mpema
jemiy, 6e3 003upa IITO je 0Baj HAMUPHO MMOBEPUOYEBO MOTPaKUBamkE. Y OBOj
CHTYAITHjH,jeMCTBO UMa UCKJBYUYHBO MTOOPOYMHH KapakKTep, 1a ce, ca IMpaBoM,
MOe MPETIOCTaBUTH Ja he ynory jemMua koju jeMuu 3a 00aBe3y MaJloJETHHKA,
MPEy3eTH, Ipe CBEera, HEKH HeroB OJIM3aK CPOIHUK, OJHOCHO JUIIE KOje Y OJTHO-
Cy Ha JieTe uMa HeKy npupoAHy oonuraiujy. C 003upoM Ha OBy OKOJIHOCT, YKO-
JINKO jeMall KOju HHje 3Ha0 3a OJICYCTBO ITOCIOBHE CIIOCOOHOCTH Y KHHKA, H3BP-
IIU BEroBy 00aBe3y, He MOKe OCHOBAHO MOAMNhY KOHJIUKITUOHY TYXOy (TyXO0y
3a oBpahaj gaTor 300r IpaBHO HeoCHOBaHOT oborahema). OBO HATTOMUEHEMO
300r Tora mTo, kako cMo Beh ucrakiu, 300 Huje pa3pemno npaBHe MocaeIule
3a0JTyIe jeMIla y OJHOCY Ha TIOCIOBHY HECIIOCOOHOCT Y KHHUKA.

20 O mpobiiemMy cyOporaiuje jemMua y ciydajy oJCyCcTBa MOCIOBHE CIIOCOOHOCTH JIyKHHUKA,
BujieTH Kox: Apathy Peter, Riedler Andreas, ,,Biirgerliches Recht”, Verlag Osterreich, Wien, 2015,
cTp. 209-212.

21300, unan 1003.

22 CnmuHO oBOME BHIH Koit: Xubep, JKuskosuh, cp. 297.
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Kana je y nutamy Oankapcka rapannmja (kao, y mpaBHOM IIPOMeETY Hajuernrhe
KopulheHn AepuBaT yroBopa O jeMCTBY), 3aKOH O OOJUTallMOHUM OJHOCHMA
HHje TIPEABUICO MOTYNHOCT Ja c€ OHA J1a TIOCJIOBHO HECIIOCOOHOM JIHITY, T1a Ja
0aHKa rapaHT OJroBapa MOBEpHOILY HCTO Kao OaHKa rapaHT MOCIOBHO CIIOCOOHOT
nuna.OBaKBO OIpeesbeh-e 3aKOHOIaBIa je cipaBHo. Hanme, 3a pasiuky ox
jeMCTBa, Koje MoXe OUTH JOOPOUYMH MTPAaBHHU 110CA0, TIa Y TOM CIIy4ajy jemMall jeM-
9H 3a AYT TJIABHOT AYKHHKA, 3aTO IITO Y OJJHOCY Ha Hera MMa HaMepy JapekJbH-
BocTH (animus donandi), OaHkapcka rapaHiMja HUKaaa HeMa JOOPOUrH KapakTep.

[TPOBJIEM JEMUYEBA 3A ITPUPO/IHY OBABE3Y

Joi jenmHa nuieMa 3a0KyIba Maxmwy, Kako jgomalie, Tako U CTpaHe mpaBHE
Hayke. OHOCH ce Ha MOTYhHOCT jeMuema 3a mpupoany obasesy. la Oucmo on-
TOBOPUJIM Ha TTUTAE JIa JIU jeMUCH:-E 32 HATyPaJIHy O0JIUTallnjy MPOU3BOIH JIe]-
CTBO, MOPaMO IPBO JIe()UHUCATH IIITA CE€ CMaTpa MPUPOTHUM 0OaBe3ama, Oynyhu
Jla TeOpHja 10 TOM MUTamwy HUje jenHonyniHa. OCHOBHA KapaKTEPUCTHUKA HATy-
pamHUX OOJIMTaIHja je MOCTojame AyTa Ha CTPAaHH JYKHHUKA, all U OJICYCTBO
HEroBe OJrOBOPHOCTH 3a AYT. [loTpaknBame noBeprona nMa BajbaH 0cHOB. OHO,
MmehyTuM, He MOke OUTH peaTn30BaHO IPHHYAHUM CYACKNM ImyTeM. [Ipenn3Ho-
CTH PajJy, HaKo 3aKOHOJaBall HHje yPEAHO MUTamke OBE BpCTe o0nuraiuja noceo-
HUM YJIAHOM HJIM OJIeJbKOM 3aKOHa O OOJHTallMOHUM OJZHOCHMA, YIIpaBo 300T
BaJbaHE Kay3e MPHUPOJHE OOJUTAIlH]je je Y Halll TPaBHU CHCTEM yHEO CaHKLHU]jy
HOCpeHOT KapakTepa. Tako je 3akoH 0 00JUTralnOHIM OTHOCHMA MTPEABUIEO /1a
ce HE MOXKe “TPa)KUTH OHO IITO j€ aTO WM YUYHUH-EHO Ha UME M3BPLICHA HEKE
npupoaHe 00aBe3e WIIM HEKEe MOpaJIHE WU APYIITBEHE Ay)HOCTH.”? Jlake,
YKOJIMKO je Iy )KHHUK U3BPIINO onpehery NpupoaHy o0Iurannjy, He3aBUCHO O]
TOTa J1a JIU Ce pajHl O 3aCTapesioj 00aBe3u, WITH OONHUTAIlMj! 3aCHOBAHO] Ha ITAaHY
eTHKe, HeMa TPaBo Ja Tpaxku nospahaj garor kopucrehu KOHAUKIUOHY TYKOY
KOja ce TIOHOCH Y ClTy4ajeBUMa HEeOCHOBaHOT oborahema.

TpanuioHaiHa HEMavKa JJOKTPUHA Pa3IMKyje y CBAKOj OOJUTaIlUjU JIBA
eremeHTa: myroBany yuHuUI0y(Schuld) u onroBoprocT(Haftung). OBa nBa ene-
MEHTa U1y PEIOBHO Y KOPAaK je/iaH ca IPyruM, ajli HUCY Hepa3aBojuBH. Teopuja
MpUpPOIHE o0IUTaIHje, KOja jeé PUMCKOT ITOpPEeKJIa, aji je Mpey3eTa y KOHTHHEH-
TJIHUM I'pal)jaHCKUM 3aKOHUIIMMA, TIOKa3yje Jia IyT MOXKe Jia MOCTOjU, ajiu Ja
IPUTOM MOBEPHUIIALl HE MOpa HYKHO J1a MMa MpaBo Jia 3aXTeBa U3BpLICHE. >

23 3aK0H 0 OOJUTallMOHUM OJHOCHMA, 4jaH 213.

24 O oxcycTBY eeMeHTa TPUHY/IE KO/ TIPUPOJHUX OOIHUraIja Y HEMadKoj PaBHOj JIOK-
TpuHU BuaeTHn koa: Brox Hans, Dietrich Walker Wolf, Allegemeines Schuldrecht, C.H.Beck,
Miinchen, 2015, ctp. 17.
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[IpuHyma xoja MoCTOjU Taa MOKe OUTH caMO MOpPAJTHE TIPUPOIC: CaM TYKHHK je
MMa Ha CaBeCTH, IPH YeMy je YBeK cI000/1aH Ja je He UCITYHH.?

[Tojennam ayTopH 3aroBapajy Te3y, Koja ce YHHH HUCIIPaBHOM, 11a, 300T Ha-
BEJICHOT, TEPMHUH MPUPOAHE 00IUTaIM]je Bajba 3aMECHUTHU I10jJMOM ,,HEYTYKHBE
TpaxxOuue, Oyayhm ma yTy)uBe TpakOnHE HUKAKO HE MOKEMO TPETHUPATH Kao
,HenpupoaHe". [Ipema moMeHyTHM TeopeTHdapruMa, MOJICPHH MTPAaBHU CUCTEMHU
Yy HEYTYKHBE TpaXKOWHE CBPCTaBajy TPH OCHOBHE BPCTE TpaKOMHA: 3acTapere
TpaxOuHe, TpaxkOMHE U3 YroBOpa O JIOMYIITEHO] UTPU U OMKJIAAN U TpakOnHe
13 YTOBOpa KOjH HHUCY CKIIOIJbEHHU y oxrosapajyhoj dopmm.>® He 6ucmo ce y
MOTITYHOCTH MOTJIU CJIOXHUTHU Ca OBAKBUM, MIPHJIMYHO PECTPUKTHBHUM TTPHUCTY-
oM. Hanme, HatypaHe, OMHOCHO, IPUPOIHE OOIHUTAIje HUCY CaMO OHE KOje
Cy 3acrapelie, WM 3aCHOBaHe MUMO oaroBapajyhe dopme. Harypaaaum obnura-
IIMjamMa MOKEMO CMaTpaTH U OHe o0aBe3e Koje HUCY 3aCHOBaHE Ha YTOBOPY HITH
3aKOHCKHMM ofipendama, Beh cy yTremesbeHe y MOpPaJlHUM, OJHOCHO, TPUPOAHHM
JTy’)KHOCTHMA TIPOU3AILTUM U3 TIOPOJMYHUX OJIHOCA, 00MYaja CpeliHe WIIN CITNY-
HUX okonHocTH. [IpumMepa paau, u3apxkaBame OCTapENIOr CPOJHUKA Y OJHOCY Ha
KOTa He TOCTOjH 3aKOHCKa 00aBe3a M3ApKaBama, ajIu TOCTOjH MOpaJiHa 00aBe3a,
jep je moBepuial y OBOM OHOCY M3IpKaBao 1y>KHUKA JOK je OO0 MaJloneTaH, CBa-
KaKo cliajia y HarypaHe oonuraryje. /1y KHIK, HaKOH IIITO j€ UCITYHH, He O NTMao
MpaBo Ja KOHAWKIIMOHOM TY>KOOM Tpaku noBpahaj 1aror, jep ce Kaysa oBe 00JIu-
raiuje cMaTpa BaJbaHOM, I1a C€ OHO IITO je TIOTPOIICHO Ha NME U3/piKaBarha MoBe-
pHoLIa HUKAKO HE MOXKE ,,[IOJIBECTH * TIO1 EberOBO MPABHO HEOCHOBaHO oborahetbe.?’

MozkeMo ce, Mel)yTHM, CIIOXKUTH, [1a Y IIPAaBHOM TIPOMETY, KaJia Cy Y TUTamby
HaTypaliHe obnuranuje, Hajuemhe cycpehemMo ynpaBo oHe Koje Cy 3acTapele.
[Ipema namem 3akoHY O OOJUTAITHOHUM OJHOCHMA, ,,3acTapesomnrhy mpecraje
IpaBo 3aXTEBATH HUCIYyeme 00aBe3e.”?® 3akoHomaBall je Mo OBOM JAe(UHHIIN-
JOM TIOZIpa3yMeBao OJICYCTBO MpaBa MOBEPHOIIA JIa CYJICKUM ITyTEM TPaKU HCITY-
HBebe 00aBese, jep 3acTapenocT YIIPaBo U HACTYMa KaJ MPOTEKHE 3aKOHOM Ofipe-
heHo Bpeme y KoMe je TIoBepHrIIall MOTao 3aXTeBaTH UCIyheme oomurauje. Cyn
ce He MOXe 00a3upaTH Ha 3aCTapeIOCT aKo Ce TyKHHK HHje Ha Iy M03Ba0,> Tako
13, YKOJIMKO je MOBEPHIIAI] UITAK MOKPEHYO MAPHUYHHU MOCTYIAK Ja OH Mpe CyIoM

2> Onmmpuuje: Sériaux Alain, ,,Manuel de droit des obligations”, Presses Universitaires de
France, 2014, ctp. 15.

26 OmmupHUje 0 0BOME BUIETH Koi: Jakos Pagumuh, ,,O06aurannono npaso®, M3aaBauko
npeny3sehe ,,Homoc*, beorpan, 2004, ctp. 47 u 48.

27Y ynopeaHoj TUTEpaTypy HAMJIa3|MMO YaK ¥ Ha IIPUMEPE MpemMa KojuMa ce CUTyaluja y
KO0jOj MyIIIKapall CBOjoj KOHKYOWHH Jaje onpeleHe cyme HOBIA Kao JOIMPUHOC TPOUTKOBHMA JI0-
mahnHCTBa, OHOCHO, Kao yuerthe y puHaHCHpaby KyIOBHHE 33jeIHUYKOT CTaHa — CMaTpa Mpu-
ponHom obnuranujom. [loBpahaj naror myTem KoHAHKIHjcKe Tyx)0e je HeMoryh. Tako: Sériaux,
cTp. 22.

28 3aKOH 0 OOJMTallMOHUM OJHOCKHMA, 4iaH 360. cTas 1.

29 3aK0H 0 OONIMTAallMOHUM OJHOCUMA, 4jaH 360. cras 3.
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peann3oBao CBoje 3acTapelio MOTPaKUBAE, a IYKHUK HE IMOJIHECE TPUTOBOP
3aCTapesioCcT, UIaK NOCTOjH TOCpeHa, IOAyIle, BUIIE XUIOTEeTHYKa MOTyhHOCT
Jla ce ¥ HaTypaliHa O0JIHTaluja HCITyHH PHHYTHAM CYICKUM U3BpIemeM. Hapas-
HO, MaJia je BepoBaTHoha 11a he ce oBakBa cuTyIHMja JOTOANTH, a C€ y TEOPHjH
4YeCTO HaBOJM J1a “TOBEpUIIAIl HEMa ITPABO Ja CYJICKUM ITYTEM 3aXTEBa UCITY hCHE
oBakBe obnuranuje (OH HE MOCceayje 3aXTeB OJHOCHO TYKOYy Y MaTepHjaJIHOM
CMHCITY PeuH), ITO 3HAYH Ja je TaKBa OOJHUTaIlHja JINIIeHA IPUCYCTBa yoOnJa-
jeHe mpaBHEe CaHKIH]je, au He U cBake caHkiuje.”>? Tlopen ocyae ApyuiTBeHe
cpenmHe (Min, 6ap, jeIHOT HEHOT Jela), Koja, ITo TPUPOIN CTBAPH, CIIEAY]e OHIM
JTUIMMa Koja Kpiue ofapelheHe eTuuke ctaHaapae, Moryhe cy u cankiuje “xKapak-
TEPUCTHYHE 32 IPABHU IIPOMET: TIPOMETHH OOJKOT Iy )KHUKA ITyTEM KOJICKTHBHHX
MPEKH1a MOCIOBHHUX BE3a, IIyTEM T3B. LPHUX JIUCTA (KOje Cy HApPOUUTO MPaKTH-
KOBaHE y Mel)yHapOoIHOM TPUBPETHOM ITPOMETY, aJli Cy Y HEKUM 3eMJbaMa edu-
KacaH HaYMH CAHKIIMOHUCAba U Y YHYTpAIlbeM IpoMeTy.”!

[Ipema cBeMy HaBemeHOM, MPUPOTHE OOTUTAIIH]E CE CMATPajy HEMOTITYHHM,
jep He canpike cBe norpedHe enemente. [locenyjy nyr (Schuld), anu He u oxro-
BopuocT(Haftung). Jla nu je, makite, Moryhe jeMunTH 3a HaTypaaHy 06aBe3y?3?
C 003upoM J1a je 3aKOHOJaBall jacHO Je(UHUCAO0 Ja CE JEMCTBO MOXE JaTH 3a
CBaKy IMyHOBakHY 00aBe3y,>’ jacHo je ma HaTypaiiHa obnuranuja, Oyayhu ma
HEHO MI0CTOjalb-e U OCHOB HUCY CIIOPHH, NPEICTaBIba BaJbaH MPEJAMET YroBopa o
jeMcTBy. tbeHa MamKaBOCT y ITPOIIECHOM CMUCITY, OMHOCHO, FbeHa ,,HEy TY’KHUBOCT",
MelyTHM, CTaBIbajy MO 3HAK MUTamba IPABHO JCjCTBO YyTOBOPA O JeMCTBY. YIIPaBo
Ha IT0JBY TIPaBHOT JIEjCTBA jeMCTBA 3a MPUPOAHY 00aBe3y, Mojaeia OBUX O0IUTa-
[Mja [0 OCHOBY HACTaHKa 00Mja Ha 3HAUajy.

Kana cy y nutamy oHe HaTypajHe o0uraIije Koje mpon3iase u3 3acrape-
nux obaBe3a, 3aKOHOM O 0OJMTallMOHUM OAHOCHMA je JeHHHCAHO /1a 3acTape-
nomrhy obGaBe3e ritaBHOT AyKHHAKA 3acTapeBa u obasesa jeMria.>*To, IpakKTHYHO,
3HAYM J1a IPUTOBOP 3aCTAPENIOCTH MpeMa MOBEPHOIY MOTY MOJHETH, KakKo aYy-
KHHK, TaKO U jeMall. YKOJIIMKO TOBOPUMO O TIPUPOTHO] 00aBE3H KOja HEMa OCHOB
y 3acTapesoj o0Juranuju, MOKEMO Ce CIOKUTHU ca KOHCTATAI[UjoM /1a yTOBOP O
jeMcTBY Hehe MPON3BOMNUTH MPaBHA JISjCTBA aKIIECOPHOT IMMPABHOT TIOCIIA, HETO
KOHTpaKTa KOjUM ce Mpey3nuMa caMocTaiHa obasesa, Oyayhu na je jemueBa of-
TOBOPHOCT YCIIOBJbeHa HeMoryhHomihy /1a ce IoBepuJIall HarIaTi of Ty>KHUKa. >

30 Buau: Tleposuh Cro6onas, ,,O6auranunoHo npaso*, crp. 79.

31 Ommmpuuje: Camva Joxed, ,,O6murannono npaso, [pasuu Gakynrer y Hosom Cany,
Lentap 3a n3naBauky nenatHoct, Hou Cam, 2007, ctp. 60.

32 OnmupHuje 0 oBome BugeTu koa: Dullinger Silvia, ,,Biirgerliches Recht”, Verlag Oster-
reich GmbH, Wien, 2014, ctp. 12 u 13.

3300, unan 1001.

34300, unan 1019, cras 1.

35 Xubep, XKuskosuh, ctp. 304.
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YV cBakoM CiIydajy, YKOJIHUKO jeMall U3BPIIH 3acTapelry Wiu OUIIO KOjy IpyTy Ha-
TypaliHy o0aBe3y, HeMa IPaBO Ha KOHJAMKIIMOHY TyO0y, Kao IITO je HeMa HU
IY)KHUKY UCTOj CUTYAIIH]jH.

IITo ce GaHkapcke rapaHimje THYE, y 3aKOHY O OOJTUTaIllIOHUM OJHOCUMA
HE TI0CTOje oApende Koje O onmpenenuiie 1a i JaBamke OaHKapcKe TapaHIyje 3a
npupoaHy o0aBe3y Mpou3BoaU AejcTBO. HamoMumem 1a ce 0Bo cpeacTBo 06e3-
Ochema HajuenThe KOPUCTH paau alIHIIHpama 3a onpelheHe KpenuTHE THHUje ¥
MOJHOIIPUBPEIA HIIH TIPUBPEIU, Ka0 U 3a 3aMalllHije UHPPACTPYKTYPHE MOTY-
XBaTe. XUMOTETHIKH je MoTryhe 3aMHUCIIUTH 1a OaHKapcKa rapaHmuja Oyme maTa
3a 00e30eheme Heke HaTypaliHe o0uTranmje. YKOJIUKO O ¢e TaKO HEIITO JIOro-
ITAJT0, OHa OM OmJia TpaBHO BaJhbaHA. baHKapcka rapaHIlfja je HeaKIeCopHa,ia je
oOaBe3a OaHke rapanTa camocTanna. C 003UpoM Ha Ty OKOJIHOCT, HH 3aCTapeiocT
00aBe3e TIIaBHOT Ty KHHUKA HE yTHUE HAa MMYHOBAYKHOCT OBOT CpeacTBa o0e3bel)e-
wa.HapaBHo, oBakBa cuTyalija TEIIKO Ja je y mpakcu moryha, ¢ 003upoM Ha
MOCJIOBHE TIOJIMTHKE U CTPOre Mpoleype 0aHKapCKUX OpraHu3anuja.
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Legal Regime of Guarantees and its Derivatives
— Problems and proposals de lege ferenda —

Abstract: This article is focused solely on the institute of guarantees as col-
lateral in the civil sense, and not to bail in the criminal proceedings, either on
bail in customs procedures. However, in addition to traditional guarantees in the
legal transactions and practices, derivates of this institute are increasingly im-
portant. With the development of economy and banking operations this instituti-
ons have been developed too. Due to its characteristics, this institutions enable
a higher level of legal security of creditors and others, and simplify and accele-
rate the process of securing claims. This article is focused on the most important
theoretical and practical problems arising from different doctrinal approaches
and vagueness of the law in relation to guarantee and institutes that we can call
the derivatives of this legal transaction. Specifically, what legal consequences
occur after the contract of guarantee, if the guarantor was mistaken in relation
to the debtor, thinking that he was not minor? Is guarantor subrogated in case of
Sulfillment of obligations of the principal debtor (deprived of legal capacity), ac-
cording to the guarantor? What is the legal effect ifguarantor has guaranteed for
natural obligations? I believe that this article will provide answers to some of
these questions, about which there is no consensus, both in legal theory and in
practice.

Keywords: guarantee, securing claims, legal capacity, natural obligations,
Law on Obligations.
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