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MET HOD OF LAW HAR MO NI ZA TION

Ab stract: The UNI DRO IT Prin ci ples of In ter na ti o nal Com mer cial Con tracts 
ha ve re cently been pu blis hed in the ir fo urth edi tion, promp ting the analysis of the 
ori gin of such a gre at suc cess of this mul ti fun cti o nal in stru ment. Na mely, this soft 
law re gu la tion, alt ho ugh for mally non-bin ding has sig ni fi cant de fac to le gal ef fects: 
it is a mo del law for many le gal systems, it can be used as the law go ver ning con-
tracts, in pro ces ses be fo re co u rts and ar bi tra tion tri bu nals, and as a me ans of 
in ter pre ta tion and sup ple men ta tion of uni form in stru ments. In this pa per, the 
ro le of the so-cal led bot tom-up ap pro ach was ob ser ved as an aca de mic, non-san-
cti o ned met hod of law har mo ni za tion that was ap plied in the ma king and de ve-
lo ping of the UNI DRO IT Prin ci ples of In ter na ti o nal Com mer cial Con tracts. This 
re gu la tion is an ob vi o us exam ple of advan ta ges that can be ac hi e ved by the cre-
a ti ve nor ma ti ve pro cess of the most este e med ex perts not li mi ted by the po li ti cal 
im pe ra ti ve of the sta tes they hail from. The ir re sults ac hi e ve suc cess be ca u se of 
the qu a lity of the ir so lu ti ons and by do ing so they pro mo te al ter na ti ve met hods 
of har mo ni za tion of in ter na ti o nal com mer cial law.

Keywords: bot tom-up met hod, har mo ni za tion of law, the UNI DRO IT Prin-
ci ples of In ter na ti o nal Com mer cial Con tracts, soft law. 

1. BOT TOM-UP MET HOD OF HAR MO NI ZA TION OF LAW

At the in ter na ti o nal le vel, the o rists ha ve been no ting the stri king re pro duc-
tion of “ma nu fac tu rers” of law, so u r ces of law and pri va ti za tion of le gal re gi mes1. 
Na mely, dif fe rent law har mo ni za tion met hods ap pe ar in re spon se to the need for 

1 Ste fan Vo ge na u er, “So ur ces of Law and Le gal Met hod in Com pa ra ti ve Law”, The Ox ford 
Hand bo ok of Com pa ra ti ve Law (eds. Mat hi as Re i mann, Re in hard Zim mer mann), Ox ford 2006, 879.
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con ver ging na ti o nal le gal or ders. In the Eu ro pean Union (he re i naf ter: the EU), 
they are im ple men ted in ge ne ral with pri mary, and mo re spe ci fi cally, with se con-
dary so ur ces of law. On the wi der, world le vel, in ter na ti o nal con ven ti ons pro ve to 
be the most ef fec ti ve me ans of uni fi ca tion. In the se ca ses stan dard, tra di ti o nal 
hard law so ur ces are used with in di spu ta ble ac hi e ve ments. Ho we ver, apart from 
the ob vi o us advan ta ges, the se types of re gu la ti ons are mar ked with cer tain short-
co mings, promp ting re cords of the “loss of mo men tum”2 of con ser va ti ve pro ces-
ses of uni fi ca tion of law. First of all, the pro cess of the ir adop tion is bur de ned by 
the need to re ach a com pro mi se among re pre sen ta ti ves of dif fe rent le gal systems, 
di rectly in flu en cing the pos si bi lity of ac hi e ving in no va ti ve and pre ci se nor ma ti ve 
so lu ti ons. Furt her mo re, the pro cess of the ir adop tion is of ten lengthy and ad mi-
ni stra ti vely, bu re a uc ra ti cally and fi nan ci ally ex ha u sting. Then, on ce adop ted, a 
con ven tion has to be ra ti fied in ter nally in the sta te, furt her ex ten ding the pe riod 
of en try in to for ce, with the con stant pos si bi lity for the ru les set out in it to be co-
me ob so le te. Mo re o ver, the in cre a singly com pli ca ted si tu a tion is con tri bu ted by 
many new in ter na ti o nal is su es (for exam ple, mi xed con tracts) on which sta tes 
can not re ach an agre e ment, nor an ti ci pa te the ef fects of pos si ble in cor po ra tion 
in to the ir own system. Con se qu ently, as a re sult of the par tial over co ming of tra-
di ti o nal law cre a tion met hods, the un con ven ti o nal nor ma ti ve ro le of va ri o us in-
ter na ti o nal or ga ni za ti ons and pri va te bo di es be co mes stron ger. For exam ple, the 
pro cess of spon ta ne o us uni fi ca tion of in ter na ti o nal law by pro fes si o nal non-go-
vern men tal or ga ni za ti ons is al ready re cog ni zed as do mi nant and is al so cal led 
pri va te uni fi ca tion. Na mely, the abo ve fac tors ha ve ma de ro om for mo re in no va-
ti ve types of le gal ac ti vity, that is, dif fe rent ways of ac hi e ving the sa me go als. It 
is abo ut using re la ti vely new and, from cer tain doc tri nal po ints of vi ew, con tro-
ver sial soft law in stru ments3 which are the ba sic way of “nor ma ti ve ex pres si on” 
of the advo ca tes of the so-cal led bot tom-up met hod of har mo ni za tion of law.

Bot tom-up or ‘from be low’ met hod, as an al ter na ti ve ap pro ach to har mo ni-
za tion of law, is ba sed on the ac ti vi ti es of in ter na ti o nal go vern men tal and non-go-
vern men tal or ga ni za ti ons and va ri o us non-le gi sla ti ve bo di es (gro ups of le gal the-
o re ti ci ans and prac ti ti o ners) re sul ting in re gu la ti ons who se ap pli ca tion is only 
re com men ded (soft law) but which ac qu i re cre di bi lity by ju sti fi a bi lity of nor ma-
ti ve so lu ti ons. The se are pri ma rily pri va te ini ti a ti ves, with, as a ru le, pro mi nent 
lawyers stan ding be hind. This is the re a son why the na mes of the most de ser ving 
in di vi du als are lin ked to pro jects (the most ob vi o us exam ple is Prin ci ples of Eu-

2 Jur gen Ba se dow, “The Re na scen ce of Uni form Law: Eu ro pean Con tract Law and Its 
Com po nents”, Le gal Stu di es 2/1998, 122.

3 Soft law so ur ces are a set of non-bin ding ru les of he te ro ge ne o us form (prin ci ples, mo del 
laws, mo del con tracts, re com men da ti ons, etc.) that do not ari se in the usual le gi sla ti ve pro ces ses 
but pro du ce sig ni fi cant de fac to le gal ef fects.
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ro pean Con tract Law – Lan do Prin ci ples). Such a met hod im pli es the fre e dom of 
con trac ting par ti es and co u rts to apply such esta blis hed re gu la ti ons as cho sen law, 
so it is al so cal led op ti o nal. In any ca se, it is a su pra na ti o nal, non-cen tra li stic, 
aca de mic met hod of har mo ni za tion of law that is best im ple men ted in the EU. It 
is al so cal led the non-in va si ve met hod, and in re la tion to the “top-down” met hod, 
the dis tin ction im pe rio ra ti o nis and ra ti o ne im pe rii is al so used. The re fo re, the 
es sen ce of the bot tom-up met hod is that pro fes si o nal and aca de mic pu blic sho uld, 
on its own, for mu la te ap pro pri a te for mally non-bin ding le gal ru les that wo uld 
even tu ally gain in aut ho rity and be ap plied in prac ti ce.4 On the con trary, by top-
down (in va si ve, cen tra li stic) ap pro ach, uni form ru les sho uld be adop ted by the 
aut ho ri ti es and im po sed from the abo ve by thre at of san cti ons (as is the ca se with 
con ven ti ons or na ti o nal laws – hard law re gu la ti ons). 

The re pre sen ta ti ves of bot tom-up met hod of ten per form se lec ti ve har mo ni-
za tion as they are not con di ti o nally re qu i red to ha r mo ni ze en ti re fi elds. They al so 
freely cho o se the hig hest qu a lity pro vi si ons from all pos si ble le gal so ur ces as they 
are not li mi ted by at tempts to imi ta te a law typi cal of a par ti cu lar system,5 nor are 
they im po sed to ac hi e ve ma xi mum de moc ra tic com pli an ce with exi sting na ti o nal 
le gi sla ti ons. Thus, they are gu i ded by the most cur rent so lu ti ons that will cor re-
spond to the prac ti ce of bu si nes smen, so by mi ni mi zing po li ti cal con stra ints, the 
fo cus is shif ted on the gro und ness and cost-ef fec ti ve ness of the pro po sed pro vi-
si ons. By its con tent, bot tom-up met hod cor re sponds to the so-cal led com mon 
co re ap pr o ach, which con sists of a com pa ra ti ve analysis of cer tain systems ai med 
at de ter mi ning the exi sten ce of si mi lar norms6. Ne vert he less, on the ba sis of the 
bet ter ru le ap pro ach, ex perts can al so re cog ni ze that a mo re ap pro pri a te re gu la tion 
of an is sue is a so lu tion that is spe ci fic or less re pre sen ted, or which is an in no va-
ti ve com mon vi ew. 

To day the aca de mic ac ti vity is or ga ni zed in to spe ci fic in tel lec tual gro ups 
with spe ci fic re se arch ob jec ti ves.7 Cer ta inly, the le gi sla ti ve ro le of le gal sci en ce, 
even pretty wi dely in ter pre ted, is a rat her sen si ti ve is sue sin ce it is not con si de red 
a for mal so ur ce of law. Ne vert he less, its con tri bu tion shows that le gally usa ble 
so lu ti ons do not need to ne ces sa rily ori gi na te so lely from an in ter na ti o nal or na ti o nal 
le gi sla ti ve body. Na mely, the bot tom-up ap pro ach, along with soft law so ur ces, 

4 Du šan Ni ko lić, Uvod u si stem gra đan skog pra va, No vi Sad 2008, 76.
5 This “fre e dom” in cho i ce of both ci vil law and com mon law so lu ti ons is ob ser ved thro ugh 

the prism of in ter we a ving pro ces ses of Ame ri ca ni za tion and Eu ro pe a ni za tion of laws.
6 In this con text, the com pa ra ti ve met hod has gra du ally evol ved from the op po sing met hod 

to the in te gra tion met hod. Xa vi er Blanc Jo u van, “Re flec ti ons on the Com mon Co re of a Eu ro pean 
Pri va te Law Pro ject”, Glo bal Ju rist Fron ti ers 1/2001, 54.

7 Exam ples in clu de Pa via or Gan dol fi Gro up wor king on the Pro ject of the Eu ro pean Con-
tract Co de; The pro ject of Com mon Co re of Eu ro pean Pri va te Law at the Law School in Trent; The 
Eu ro pean Ci vil Co de pro ject en tru sted to the Study Gro up for the Eu ro pean Ci vil Co de, etc.



co re spon des to mo re spon ta ne o us har mo ni za tion of law. Vi e wed strictly from a 
po li ti cal po int of vi ew, the ac cep tan ce of nor ma ti ve stan dards in soft law forms 
can be un der stood as a re cog ni tion that firm sta te con trol over the in ter na ti o nal 
pro cess of cre a ting law has we a ke ned or that the the ory of mo nism, which con si-
ders the sta te the so le cre a tor of law, is re la ti vi zed. One thing is for su re – in ter-
na ti o nal, na ti o nal and Eu ro pean Union le vels are no lon ger the only nor ma ti ve 
pos si bi li ti es as “the con ti nu ing co e xi sten ce of laws stems from con ser va ti ve but 
al so pri va te in ter na ti o nal re gu la ti ons.”8

Furt her mo re, the com ple xity of con tem po rary bot tom-up pro ces ses of har-
mo ni za tion is no ti ce a ble in the ca se of the so-cal led new lex mer ca to ria (soft law 
in in ter na ti o nal com mer cial law).9 Na mely, it de ve lops at the cros sro ads of in ter-
na ti o nal or ga ni za ti ons in the ca pa city of the so-cal led for mu la ting agen ci es (e.g. 
In ter na ti o nal In sti tu te for the Uni fi ca tion of Pri va te Law – he re i naf ter re fer red to 
as: UNI DRO IT, Uni ted Na ti ons Com mis sion on In ter na ti o nal Tra de Law, he re i-
naf ter re fer red to as: UN CI TRAL, In ter na ti o nal Cham ber of Com mer ce, he re i-
naf ter re fer red to as: ICC),10 and ad hoc gro ups and pri va te ini ti a ti ves. In this way, 
a kind of au to no mo us in ter na ti o nal co di fi ca tion is car ried out, ex pres sing the 
in te rests of pro fes si o nal and bu si ness cir cles wit ho ut the need for for mal uni fi ca-
tion. The prac ti ce and ac cep tan ce of this al ter na ti ve ap pro ach cle arly show that 
the re spon se to the har mo ni za tion ne eds of in ter na ti o nal com mer cial law li es in 
com bi ning the bot tom down and bot tom-up met hods and the ir hard law and soft 
law in stru ments. 

Cer tain soft law acts in in ter na ti o nal com mer cial law ha ve ju sti fied the bot-
tom-up met hod to such an ex tent that it is ar gued that it is best to le a ve the for-
mu la tion of in ter na ti o nal tra de ru les of a hig her le vel of ab strac tion to the o re ti ci-
ans, whi le the go vern ments (in suf fi ci ently mo ti va ted to de di ca te them sel ves to 
pro jects who se ul ti ma te goal is not a le gal ope ra ti o nal in stru ment) sho uld re gu la-
te mo re de ta i led qu e sti ons whe re the ru les are mostly com pul sory.11 Spe ci fi cally, 
the UNI DRO IT Prin ci ples of In ter na ti o nal Com mer cial Con tracts that will be at 
the cen tre of furt her con si de ra tion are de e med the most suc cessful exam ple of this 
har mo ni za tion met hod. 

8 Jan Smits, „The Draft Com mon Fra me of Re fe ren ce, Met ho do lo gi cal Na ti o na lism and 
the Way For ward“, Eu ro pean Re vi ew of Con tract Law Vol. 3, 2008, 270.

9 This so ur ce of law co vers a wi de body of ru les: UNI DRO IT Prin ci ples for In ter na ti o nal 
Com mer cial Con tracts, Prin ci ples of Eu ro pean Con tract Law, Mo del Laws such as Mo del Law on 
In ter na ti o nal Com mer cial Ar bi tra tion and Mo del Con tracts (pri ma rily Ge ne va Ge ne ral Terms and 
Con di ti ons and Type Con tracts), In co terms Ru les, etc.

10 Term ‘for mu la ting agency’ has been used la tely for in ter na ti o nal or ga ni za ti ons of im por-
tan ce for the for mu la tion of le gi sla ti ve tra de po licy.

11 Јo se An ge lo Estrel la Fa ria, “Fu tu re Di rec ti ons of Le gal Har mo ni za tion and Law Re form: 
Stormy Se as or Pro spe ro us Voyage?”, Uni form Law Re vi ew Vol. 14, 1-2/2009,13.
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2. THE DE VE LOP MENT AND IM POR TAN CE OF  
THE UNI DRO IT PRIN CI PLES OF IN TER NA TI O NAL  

COM MER CIAL CON TRACTS

UNI DRO IT has ma de a ca pi tal con tri bu tion to the har mo ni za tion of com-
mer cial law by adop ting the UNI DRO IT Prin ci ples of In ter na ti o nal Com mer cial 
Con tracts (he re i naf ter: the UNI DRO IT Prin ci ples).12 The pre pa ra tion of this 
re gu la tion was de le ga ted to the study gro up for med by ex perts in the fi eld of in-
ter na ti o nal com mer cial and con tract law from every con ti nent (from ci vil law and 
com mon law systems, and so ci a list and mar ket eco no mi es). The par ti ci pants ac ted 
ex clu si vely in pri va te ca pa city, wit ho ut the obli ga tion to re pre sent the in te rests of 
the ir go vern ments, which was the bac kbo ne of the ap plied bot tom-up met hod. 

The le gal so ur ces of the pro ject we re pri ma rily the Ame ri can Uni form Com-
mer cial Co de, the Re sta te ment (Se cond) of the Law of Con tracts, the Uni ted Na-
ti ons Con ven tion on Con tracts for the In ter na ti o nal Sa le of Go ods from 1980 
(he re i naf ter: the Vi en na Con ven tion) and the non-le gi sla ti ve in ter na ti o nal com-
mer cial ru les (Prin ci ples of Eu ro pean Con tract Law). It was, pre ci sely, the ne ga-
ti ve si des of the Vi en na Con ven tion (which was, off co ur se, the ex cep ti o nal bot tom 
down har mo ni za tion ac hi e ve ment and the ab so lu te le gi sla ti ve ma xi mum at the 
mo ment) that “de ci ded” that UNI DRO IT sho uld aban don the idea of   a bin ding 
in stru ment and pre pa re the re sta te ment of in ter na ti o nal con tract law. Mo re o ver, 
the non-bin ding na tu re of the UNI DRO IT Prin ci ples se e med ap pe a ling, not pro-
ble ma tic, and in for mal co di fi ca tion of tran sna ti o nal com mer cial law was cal led 
“the or der of the day”.13 Con si de ring that the UNI DRO IT Prin ci ples we re not 
in ten ded to fa ce the fa te of a hard law in stru ment, it was pos si ble (in the mat ter 
in which the fi eld of ap pli ca tion of the se two re gu la ti ons ove r laps) to deal with 
is su es not co ve red by the Con ven tion (aut ho rity of agents, har dship, etc.) or which, 
as a con se qu en ce of com pro mi se, ne e ded to be furt her in ter pre ted (e.g. the prin-
ci ple of good fa ith). Mo re o ver, in ad di tion to the ba sic and pre fer red ap pro ach – 
se a rc hing for a com mon co re, ex cep ti o nal ru les that we re con si de red the most 
su i ta ble and did not re pre sent the most com mon so lu ti ons, we re adop ted thro ugh 
the “bet ter ru le ap pro ach”. The gro up cha rac te ri zed its work as a fun cti o nal le gal 
com pa ri son with the aim of cre a ting a har mo ni zed ran ge of ru les to be ap plied 
wor ldwi de re gar dless of the le gal tra di ti ons and eco no mic and po li ti cal con di ti ons 
of the co un tri es in which they will be im ple men ted. 

The first ver sion of the UNI DRO IT Prin ci ples was pu blis hed in 1994. Ha ving 
enjoyed gre at suc cess, the con clu sion was re ac hed that they sho uld be re wor ked 

12 UNI DRO IT Prin ci ples of In ter na ti o nal Com mer cial Con tracts from 2016, https://www.
uni dro it.org /in stru ments/com mer cial-con tracts/uni dro it-prin ci ples-2016, 24 Ja nu ary, 2018.

13 Kla us Pe ter Ber ger, “The Prin ci ples of Eu ro pean Con tract Law and the Con cept of the 
Cre e ping Co di fi ca tion of Eu ro pean Con tract Law”, Eu ro pean Re vi ew of Pri va te Law Vol. 9, 2001, 30.
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and sup ple men ted, so the new ver sion ap pe a red in 2004 (with new chap ters on 
obli ga tion set-off, li mi ta ti ons pe ri ods, etc.)14. By the third ver sion of the Prin ci-
ples from 2010, the num ber of pro vi si ons in cre a sed from 185 to 211 (in clu ding 
ru les of in va li dity and con di ti ons for con clu ding con tracts and amen ding pro vi-
si ons re gar ding ter mi na tion of con tracts, re sti tu tion, etc.). The la test ver sion from 
2016 only mar gi nally amen ded six pro vi si ons to ta ke in to ac co unt the spe ci fi city 
of long-term con tracts.15

By the ir con tent, the UNI DRO IT Prin ci ples re la te to fun da men tal is su es 
re gar ding in ter na ti o nal com mer cial con tracts. They re pre sent a tran sna ti o nal, 
fle xi ble in stru ment that al lows the con ver gen ce of na ti o nal re gu la ti ons and se eks 
to pre vent the emer gen ce of dis pu tes. They are con si de red a par ti cu larly aut ho ri-
ta ti ve ex pres si on of the cur rent con sen sus on in ter na ti o nal le gal ru les go ver ning 
in ter na ti o nal com mer cial tran sac ti ons. They are sig ni fi cant for the pro cess of 
cre a ting the so-cal led world tra ders’ law and re pre sent a non-le gi sla ti ve co di fi ca-
tion of the ge ne ral part of the in ter na ti o nal com mer cial con tracts law. For mu la tion 
of Ar tic le 1.7 of the Prin ci ples – the prin ci ple of good fa ith and fa ir de a ling is 
cal led the Mag na Char ta of In ter na ti o nal Com mer cial Law, whi le so me the o re ti-
ci ans con si der the UNI DRO IT prin ci ples a new ius com mu ne.16 So lu ti ons in cor-
po ra ted in them re flect the es sen ce of mo dern bu si ness de a lings. They are one of 
the most ac cep ted and pra i sed soft law re gu la ti ons. They are not a ri gid and li mi-
ting le gal so ur ce, but le a ve a lot of ro om for adap ta tion; alt ho ugh they are of a 
dis pen sa ble na tu re, they can be de e med a step of ca pi tal im por tan ce to wards the 
glo ba li za tion of le gal thin king. 

The fact that the UNI DRO IT Prin ci ples are a pro duct of a gro up of in de pen-
dent ex perts who wor ked un der the au spi ces of an in ter na ti o nal or ga ni za tion 
cer ta inly has its own advan ta ges. Not only has this pa ved the road to wards gre a-
ter di scre tion in ac ting, but it al so ena bled fle xi bi lity and qu ic ker har mo ni za tion 
with the chan ging con di ti ons of in ter na ti o nal com mer cial prac ti ce. In this re gard, 
the re is no fe ar of unju sti fied “pre ten ding” to the re gu la tion of a cer tain le gal is sue, 
sin ce the UNI DRO IT Prin ci ples will be ap plied only if they pro ve to be of qu a lity 
and su i ta bi lity for a spe ci fic si tu a tion and its su bjects. Fi nally, UNI DRO IT is free 
to ma ke chan ges whe ne ver it pro ves to be ne ces sary or can simply re mo ve tho se 

14 Du šan ka Đur đev, „Na crt za jed nič kog re fe rent nog okvi ra za evrop sko pri vat no pra vo iz 2009. 
go di ne“, Zbo r nik ra do va Prav nog fa kul te ta u No vom Sa du (Zbor nik ra do va PFNS) 2/2010, 69.

15 Texts of the abo ve ver si ons of the UNI DRO IT Prin ci ples are ava i la ble at
https://www.uni dro it.org /in stru ments/com mer cial-con tracts/uni dro it-prin ci ples-1994; https://

www.uni dro it.org /in stru ments/com mer cial-con tracts/uni dro it-prin ci ples-2004; https://www.uni-
dro it.org /in stru ments/com mer cial-con tracts/uni dro it-prin ci ples-2010;

https://www.uni dro it.org /in stru ments/com mer cial-con tracts/uni dro it-prin ci ples-2016, 11 May, 
2018.

16 Mic hael Jo ac him Bo nell, “UNI DRO IT Prin ci ples and Eu ro pean Prin ci ples: Si mi lar Ru les 
for the Sa me Pur po se?”, Uni form Law Re vi ew Vol. 2, 1996, 245.
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pro vi si ons fo und to be ina de qu a te for the mar ket, which is why they are al ready 
ex pe ri en cing the ir fo urth edi tion. 

3. THE UNI DRO IT PRIN CI PLES OF IN TER NA TI O NAL  
COM MER CIAL CON TRACTS FI ELD OF AP PLI CA TION

The da ta of the Cen ter for Tran sna ti o nal Law and the UNI LEX da ta ba se are 
pri ma rily used for the pur po se of glo bally mo ni to ring the im ple men ta tion of the 
pos si ble ways of applying the UNI DRO IT Prin ci ples en vi sa ged in the Pre am ble (pa-
ra graphs 1-7). Re se arch shows that the UNI DRO IT Prin ci ples are used in all ima gi-
ned ways but due to the of ten con trac ted con fi den ti a lity or ex pli cit non-sta ting of the 
UNI DRO IT Prin ci ples as a so u r ce, it is not pos si ble to ac cu ra tely sta te how much 
they are ac tu ally used, so it is cer tain that this sco pe is even wi der than the for mally 
re cor ded. Gi ven that the UNI DRO IT Prin ci ples be long to soft law, they are ap plied 
on the ba sis of au to nomy of the will. The Mo del Cla u ses for the im ple men ta tion of 
the UNI DRO IT Prin ci ples we re pu blis hed in 2013 and by the ir in cor po ra tion, the 
in te re sted par ti es can most ef fi ci ently be ne fit from this mul ti fun cti o nal in stru ment.

3.1.TheUNIDROITPrinciplesinthefunctionofmodellaw

The UNI DRO IT Prin ci ples as mo del law af fect the pro ces ses of le gal re forms 
of sta tes still adap ting to mo dern nor ma ti ve stan da rds as well as tho se with highly 
de ve lo ped le gal systems. In this ca pa city, they are shown as an ex cep ti o nal soft 
law and bot tom-up har mo ni za tion ac hi e ve ment. 

Thus, for exam ple, the UNI DRO IT Prin ci ples ha ve been re fe ren ced to when 
draf ting the ci vil co des of the Czech Re pu blic, Esto nia, the Ca na dian pro vin ce of 
Qu e bec, and the new co des of the Rus sian Fe de ra tion and the Net her lands. The US 
Uni form Com mer cial Co de has been re vi sed in or der to har mo ni ze its pro vi si ons 
with the UNI DRO IT Prin ci ples. The French-spe a king co un tri es of Afri ca ha ve 
pre pa red the ir Ge ne ral Com mer cial Co de un der the in flu en ce of the UNI DRO IT 
Prin ci ples.17 They we re used in the Pro po sal for re form of the ru les on in ter pre ting 
le gal acts pu blis hed in 1996 by the Scot tish Le gal Com mis sion, as well as in the 
Pro po sal for re form of the ge ne ral ru les on com mer cial con tracts in the Spa nish 
Com mer cial Co de. They ser ved as a mo der ni za tion mo del for the con tract law of 
the Pe o ple’s Re pu blic of Chi na, Mon go lia, Ge or gia, Vi et nam and as a form used 
for the adop tion of the ci vil laws of Au stra lia, Lit hu a nia and Hun gary.18 The Ger man 

17 Ivan ka Spa sić, „UNI DRO IT – Do pri nos uni fi ka ci ji ne kih od naj va žni jih pi ta nja me đu-
na rod nog tr go vin skog pra va“, Stra ni prav ni ži vot 2/2009, 33.

18 Hu ang Da han, „The UNI DRO IT Prin ci ples and the ir In flu en ce in the Mo der ni sa tion of 
Con tract Law in the Pe o ple’s Re pu blic of Chi na“, Uni form Law Re vi ew Vol. 8, 2003, 107.



Ci vil Co de was partly in spi red by the con tents of the UNI DRO IT Prin ci ples, and 
they we re al so used du ring the mo der ni za tion of con tract law in the Or ga ni za tion 
for Eco no mic Co-ope ra tion and De ve lop ment and the Or ga ni za tion for the Ha r-
mo ni za tion of Bu si ness Law in Afri ca19. Fu rt he r mo re, the UNI DRO IT Prin ci ples’ 
pro vi si ons re gar ding the li mi ta tion pe ri ods we re used in 2008 as an in spi ra tion 
du ring the re form of the French law on sta tu tes of li mi ta ti ons re la ted to pri va te-
le gal re la ti ons. Al so, the In ter na ti o nal Cham ber of Com mer ce in Pa ris cre a ted a 
Mo del Cla u se on Har dship, the so lu ti ons of which are in spi red by the UNI DRO-
IT Prin ci ples. They re pre sent a sig ni fi cant re fe ren ce of le gal in spi ra tion in ot her soft 
law pro jects wit hin the EU, such as the Draft Com mon Fra me of Re fe ren ce for 
Eu ro pean Pri va te Law20 and the Prin ci ples of the Eu ro pean In su ran ce Con tract Law.

3.2.TheUNIDROITPrinciplesasapplicablecontractlaw

The UNI DRO IT Prin ci ples are a law go ver ning a con tract when the par ti es 
in cor po ra te them fully or par ti ally in to the con tract, or when they are de sig na ted 
by the par ti es in a con trac tual cla u se as the law un der which the con tract is to be 
im ple men ted and pos si ble dis pu tes are to be re sol ved. They are most of ten used in 
con tracts for the in ter na ti o nal sa le of go ods, con tracts for com mer cial agency and 
ot her forms of di stri bu tion and fran chi sing con tracts, but al so with tran sport and 
in su ran ce con tracts.21 It is cer ta inly ea si er for par ti es to use a ready-ma de so ur ce 
of pro vi si ons for the ir con tract. In this way, they sa ve ti me but al so use tried-and-
true pro vi si ons cre a ted by ex perts. Al so, con trac ting par ti es be lon ging to dif fe rent 
le gal systems fa ce the pro blem of dif fe rent le gal ter mi no lo gi es. Using the UNI-
DRO IT Prin ci ples, they are ena bled to use a le gally ne u tral ter mi no logy va ri ant 
ava i la ble in all ma jor lan gu a ges   of the world. Furt her mo re, in the ca se when two 
une qu al par ti es ne go ti a te, it is com mon for a str on ger party to im po se the cho i ce 
of law. It can, ho we ver, do this in fa vo ur of re gu la ting the con tract by the UNI-
DRO IT Prin ci ples to avoid its un pre dic ta ble na ti o nal law.22 Al so, for small and 
me di um bu si nes ses, the UNI DRO IT Prin ci ples are par ti cu larly ap pe a ling as the se 
en ti ti es are not usu ally able to com pa ra ti vely se arch thro ugh the laws to find the 
most su i ta ble so lu tion for them, so the UNI DRO IT Prin ci ples are a sig ni fi cant, 
ne u tral and im me di a tely ready set of ru les. In this con text, bu si nes spe o ple in Ser-
bia wo uld cer ta inly be ne fit from a mo re wi de spre ad tur ning to this in stru ment. 

19 I. Spa sić, 33.
20 D. Đur đev, „Soft law u evrop skom ko mu ni tar nom pra vu“, Zbor nik ra do va PFNS 1/2013, 107.
21 Ra do van Vu ka di no vić, Me đu na rod no po slov no pra vo, Kra gu je vac 2012, 357.
22 For exam ple, it is sta ted that „bu si nes smen from Rus sia con si der that the UNI DRO IT 

Prin ci ples pro vi de a bet ter, mo re ela bo ra te and ge ne rally ac cep ted re gu la tion of is su es re la ting to 
bu si ness tran sac ti ons.“ Ale xan der Ko ma rov, „The Uni dro it Prin ci ples of In ter na ti o nal Com mer cial 
Con tracts: A Rus sian Vi ew“, Uni form Law Re vi ew Vol. 1, 1996, 247.
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3.3.TheUNIDROITPrinciplesinproceedingsbefore 
ar bi tra tion tri bu nals

Ar bi tra tion tri bu nals apply the UNI DRO IT Prin ci ples: a) if the par ti es ha ve 
spe ci fi cally re fer red to the ir ap pli ca tion in the event of a dis pu te;23 b) if the par-
ti es ha ve agreed to apply ge ne ral le gal prin ci ples, lex me r ca to ria and the li ke; c) 
whe re it is im pos si ble to de ter mi ne the go ver ning law or the ru le of go ver ning 
law;24 d) when they are used as so ur ces of in ter pre ta tion and sup ple men ta tion of 
in ter na ti o nal uni form re gu la ti ons. 

The UNI DRO IT Prin ci ples can be ap plied be fo re ar bi tra tion tri bu nals sin ce 
the laws of a lar ge num ber of co un tri es (ba sed on the Mo del Law on In ter na ti o nal 
Com mer cial Ar bi tra tion from 1985) al low the par ti es to cho o se “le gal ru les” and 
not just the “law” of a co un try, le a ving them to cho o se to turn to non-na ti o nal and 
su pra na ti o nal ru les.25 Such an exam ple was al so fol lo wed in Ser bia by the Law 
on Ar bi tra tion26 and the Ru les on Per ma nent Ar bi tra tion at the Ser bian Cham ber 
of Com mer ce.27

It sho uld be emp ha si zed that ar bi tra tors at the in ter na ti o nal le vel use the 
UNI DRO IT Prin ci ples as an ex pres si on of ge ne ral le gal prin ci ples and lex me r-
ca to ria28 to a sig ni fi cant ex tent, and fu tu re use will show whet her they will 
firmly esta blish them sel ves as the ir best and most com pre hen si ve ex pres si on. In 
any ca se, the prac ti ce pur sued by ar bi tra tors is an im por tant in di ca tor of the ex tent 
to which this soft law act is ac cep ted by the bu si ness com mu nity as a ma ni fe sta-
tion of its ge ne ral prin ci ples.

3.4.TheUNIDROITPrinciplesasameansofinterpreting 
and fil ling the vo ids of an in ter na ti o nal uni form law

Con trac ting par ti es may ex pli citly agree upon sub si di ary ap pli ca tion of the 
UNI DRO IT Prin ci ples.29 On the ot her hand, ar bi tra tors are re fer ring to the ir pro-

23 For exam ple, Ar bi tra tion Co u rt of the La u san ne Cham ber of Com mer ce and In du stry, 
http://www.uni lex.in fo/ca se.cf m?id =863, 23 Ja nu ary 2018.

24 For exam ple, the In ter na ti o nal Com mer cial Ar bi tra tion at the ICC de ci ded to apply the 
pro vi si ons of Art. 4.1-4.3. of the UNI DRO IT Prin ci ples to a con tract who se ap pli ca ble law was not 
de ter mi ned and which had in suf fi ci ently strong links with the ju ris dic ti ons of Tan za nia, Fran ce, 
Ber mu da and Rwan da (ICC In ter na ti o nal Co u rt of Ar bi tra tion No. 11265, 2003).

25 The first laws that en vi sa ged such an op tion we re the laws of Fran ce, Swit zer land and 
En gland.

26 Za kon o ar bi tra ži, Slu žbe ni gla snik Re pu bli ke Sr bi je, br. 46/2006, čl. 50.
27 Pra vil nik o Stal noj ar bi tra ži pri Pri vred noj ko mo ri Sr bi je, Slu žbe ni gla snik Re pu bli ke 

Sr bi je, br. 101/2016, čl. 42, st. 1.
28 For exam ple. Ad hoc ar bi tra tion San José, Co sta Ri ca, 30/04/2001, http://www.uni lex.

in fo/ca se.cf m?id =1100 21 Fe bru ary, 2018.
29 For exam ple, ICC In ter na ti o nal Co u rt of Ar bi tra tion no. 12460, 2004.
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vi si ons most of ten to fill in the le gal gaps that exist in the Vi en na Con ven tion 
(which, for exam ple, re la te to the de ter mi na tion of in te rest ra tes, ha rds hip, etc.).30 
A re pre sen ta ti ve exam ple of such a use is the ca se bro ught be fo re the Bel gian 
Co urt of Cas sa tion bet we en a Dutch and French com pany re gar ding the sa le of 
steel pi pes on the ba sis of a con tract re gu la ted by the Vi en na Con ven tion. Con si-
de ring that it did not ex pli citly re gu la te the is sue of ha rds hip, pur su ant to Art. 
6.2.2 of the UNI DRO IT Prin ci ples, it was de ci ded to ap pr o ve the sel ler’s re qu est 
to re ne go ti a te the pri ce due to an in cre a se in the pri ce of go ods in the amo unt of 
70 per cent.31 Si mi larly, the UNI DRO IT Prin ci ples we re used in a dis pu te con cer-
ning a con tract re gu la ted by the Vi en na Con ven tion as a no r ma ti ve fra me work 
and evi den ce of the exi sten ce of in ter na ti o nal prac ti ce re gar ding pe nalty payment 
due to la te payment of the pri ce (which is a su bject not co ve red by the Vi en na 
Con ven tion).32 

Re gar ding the in ter pre ta tion of the Vi en na Con ven tion using the UNI DRO-
IT Prin ci ples, the gre a test num ber of ca ses re la te to the is sue of good fa ith or the 
is su es re gar ding which los ses, in ad di tion to loss of pro fit, are re co ve ra ble (for 
exam ple, pu r su ant to Ar tic le 7.4.2 of the UNI DRO IT Prin ci ples, da ma ge in clu des 
any loss suf fe red and any be ne fit the da ma ged party was de pri ved of, that is, the 
prin ci ple of full com pen sa tion for da ma ges is adop ted). Ar tic le 7 of the Vi en na 
Con ven tion sets out three prin ci ples that must be re spec ted in in ter pre ting the 
Con ven tion: pro mo ting uni for mity, re spect for in ter na ti o nal cha rac ter and re spect 
for good fa ith and fa ir ness in in ter na ti o nal tra de. The o re ti ci ans gu i ded by the se 
cri te ria ju stify the use of the UNI DRO IT Prin ci ples in this con text by the fact that 
they are the re sult of a com pa ra ti ve analysis and broad in ter na ti o nal di scus sion 
and that they are adap ted to the ne eds of dis pu tes ari sing from in ter na ti o nal com-
mer cial con tracts to a gre a ter ex tent than any par ti cu lar na ti o nal le gal system.33 

Cer ta inly im por tant is the po si tion of ar bi tra tors who ap plied the re le vant 
pro vi si ons of the UNI DRO IT Prin ci ples in a do mi nant num ber of si tu a ti ons for 
the sa ke of in ter pre ting or fil ling le gal gaps wit ho ut any re a so ning34 or be ca u se 
they con si der them “one of the ge ne ral prin ci ples un der Art. 7. pa ra. 2 of the Vi en na 
Con ven tion”.35 The re is even a re cor ded si tu a tion in which the ar bi tra tion tri bu nal 
sta ted it wo uld “apply the ge ne ral prin ci ples now con ta i ned in the UNI DRO IT 

30 Je le na Vi lus, „Na če la me đu nard nih tr go vin skih ugo vo ra“, Prav ni ži vot 11/1998, 415.
31 Co urt of Cas sa tion of Bel gi um, Sca fom In ter na ti o nal BV vs Lo r ra i ne Tu bes s.a.s., no. 

C.07.0289.N, Bel gi um, 19/06/2009.
32 In ter na ti o nal Ar bi tra tion Co u rt of the Cham ber of Com mer ce and In du stry of the Rus sian 

Fe de ra tion, no. 229/1996,http://www.uni lex.in fo/ca se.cf m?id =669, 21 Oc to ber 2017.
33 Ole Lan do, „The Prin ci ples of Eu ro pean Con tract Law and the lex mer ca to ria“, Pri va te 

Law in the In ter na ti o nal Are na (ed. J. Ba se dow), Ha gue 2000, 396.
34 ICC Awa rd No. 8769 of De cem ber 1996, ICC In ter na ti o nal Co u rt of Ar bi tra tion Bul le tin, 75.
35 ICC Awa rd No. 8128 of 1995, Jo u r nal de dro it in ter na ti o nal, 1996, 1024.
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Prin ci ples”36 or that “when applying the Vi en na Con ven tion it is of in for ma ti ve 
sig ni fi can ce to turn to the UNI DRO IT Prin ci ples as they re pre sent a glo bally re-
ac hed con sen sus on the most fun da men tal is su es of con tract law”.37 It is pre ci sely 
the Vi en na Con ven tion that is ne ga ti vely re fer red to as “be ing a con ven tion that 
for so me is su es co di fi es the agre e ment that the re is no agre e ment38, and even that 
“alt ho ugh it is a bin ding law, the Vi en na Con ven tion sho uld be re gar ded as soft law.”39

Still, the qu e sti on of such a use of the UNI DRO IT Prin ci ples is very de li ca-
te sin ce, in ad di tion to be ing soft law re gu la tion, they are al so re gu la tion that 
ca me in to exi sten ce af ter the Vi en na Con ven tion. Ho we ver, in our opi nion, the re 
is no re a son to ig no re the se use va lu es   of the irs as the UNI DRO IT Prin ci ples are 
ma de ana lo go usly to this Con ven tion and al lo wing for its short co mings ari sing 
from the nor ma ti ve so lu ti ons of com pro mi se cha rac ter (in which ca se the pro vi-
si ons need to be furt her in ter pre ted) or com ple te avo i dan ce of the re gu la tion of a 
le gal is sue due to the ina bi lity to re ach a con sen sus (in which ca se it is ne ces sary 
to fill in a le gal gap). In ad di tion to be ing an ex pres si on of fun da men tal prin ci ples 
of in ter na ti o nal con tract com mer cial law ac cep ted by the aca de mic and bu si ness 
com mu nity, a va lid ba sis for the ir ap pli ca tion may be, first and fo re most, a con-
trac tu ally ex pres sed com mit ment of the par ti es to this re gu la tion as an in stru ment 
used for in ter pre ting pro vi si ons and/or fil ling gaps (in the ca se of re gu lar ap pli-
ca tion of con trac tual pro vi si ons and/or co u rt/ar bi tra tion dis pu te). In prac ti ce, it 
has been shown that both do me stic co u rts and ar bi tra tion tri bu nals ha ve a highly 
fa vo u ra ble at ti tu de to wards this pur po se of the UNI DRO IT Prin ci ples, thus set ting 
an ex cel lent exam ple of the com ple men tary use of the top down and bot tom up 
re gu la ti ons. 

3.5.ApplicationoftheUNIDROITPrinciplesbynationalcourts

The UNI DRO IT Prin ci ples are ap plied be fo re na ti o nal co u rts only in so far 
as they do not con tra ve ne the bin ding norms of the ap pli ca ble law. Ho we ver, the-
re is a pos si bi lity that such tre at ment may be chan ged in the fu tu re.40 Ex pec tedly, 
UNI DRO IT ex pres ses strong sup port for this ini ti a ti ve, as it wo uld pro vi de the 
pos si bi lity of fin ding a ne u tral op tion fo cu sed on the spe cial aspects of in ter na ti o nal 
bu si ness. Cer ta inly, it is again a qu e sti o na ble use of the UNI DRO IT Prin ci ples, 
which sho uld, by so me, be avo i ded by sim ple ap pli ca tion of lex fo ri, but on the 

36 ICC Awa rd No. 8817 of De cem ber 1997, In ter na ti o nal Co u rt of Ar bi tra tion Bul le tin, 75-78.
37 ICC Award No. 9117 of March 1998, In ter na ti o nal Co u rt of Ar bi tra tion Bul le tin, 96-101.
38 Jo seph Lo of kofsky, “Lo o se Ends and Con torts in In ter na ti o nal Sa les: Pro blems in the 

Har mo ni za tion of Pri va te Law Ru les”, The Ame ri can Jo u r nal of Com pa ra ti ve Law 2/1991, 404.
39 La rry Di Mat teo, In ter na ti o nal Sa les Law: A Glo bal Cha len ge, Cam brid ge 2013, 11.
40 The US Uni form Com mer cial Co de en vi sa ges the pos si bi lity for par ti es to agree on the 

im ple men ta tion of the UNI DRO IT Prin ci ples, whi le in the EU the re is a si mi lar Com mis si on’s 
ini ti a ti ve ex pres sed in the Green pa per on the con ver sion of the Ro me Con ven tion of 1980.



ot her hand the o rists advo ca te this ap pli ca tion of the UNI DRO IT Prin ci ples by 
“cal ling on the co u rts to re no un ce the trend of in si sting on the ap pli ca tion of do-
me stic law in fa vor of a so lu tion pro vi ding both an in ter na ti o nally ac cep ted stan-
dard and an ex cep ti o nal le vel of le gal cer ta inty.”41 Cer ta inly, it is not li kely that 
jud ges will soon gi ve up the fo cus on the ir na ti o nal systems, for the sim ple re a son 
of be ing fa mi li ar with them. 

Ho we ver, the ro le that the UNI DRO IT Prin ci ples may ha ve in the con text of 
in ter pre ting and sup ple men ting the prin ci ples of do me stic law re le vant for the con tract 
is very im por tant. This fun ction of the UNI DRO IT Prin ci ples has be co me wi dely 
re cog ni zed as the fun ction of re sta te ment. For exam ple, it is sta ted that the UNI DRO-
IT Prin ci ples are use ful sin ce na ti o nal ru les can pro ve to be too ri gid for the con text 
of in ter na ti o nal con tracts, or that by using them the gap bet we en do me stic le gal systems 
and lex mer ca to ria can be over co me.42 Cer ta inly, in our opi nion, at le ast in for mal 
con sul ting of this soft law in stru ment can be im plied for the abo ve pur po ses. 

A sig ni fi cant in di ca tion is, un do ub tedly, the fact that in the qu i te a num ber 
of ca ses43 of the ir use, the UNI DRO IT Prin ci ples we re in ten ded to in ter pret the 
do me stic law and pro ve whet her it is con si stent with in ter na ti o nally ac cep ted 
stan dards. Al so, it sho uld be no ted that the in ter pre ta tion and sup ple men ta tion of 
in di vi dual na ti o nal laws lar gely con cer ned the laws of En gland, Au stra lia, Fran ce, 
Italy, the Net her lands and Swit zer land, which con firms that even highly sop hi sti-
ca ted le gal systems do not al ways pro vi de sa tis fac tory an swers to the ne eds of 
mo dern com mer cial tran sac ti ons. In any ca se, this fun ction of the UNI DRO IT 
Prin ci ples in the ory44 is con si de red even mo re im por tant than the ir ro le as the 
ap pli ca ble con tract law. And in deed, as re sta te ments in the US prac ti ce, the UNI-
DRO IT Prin ci ples are, by the ir very na tu re, the most ap pro pri a te to ser ve as a 
le gal bac kgro und for the ap pli ca tion of do me stic law in an in ter na ti o nal con text, 
and as such can over ti me be co me a cer tain form of ius com mu ne or ge ne ral part 
of in ter na ti o nal con tract law.

4. CON CLU SION

The UNI DRO IT Prin ci ples re pre sent an ex cep ti o nal har mo ni zing fru i tion 
ac hi e ved thro ugh the use of bot tom-up met hod. The qu a lity of the so lu ti ons pre-

41 J. Ba se dow, “Ger many”, A New Ap pro ach to In ter na ti o nal Com mer cial Con tracts (ed. 
M. J. Bo nell), Lon don 1999, 147.

42 K. P. Ber ger, The Cre e ping Co di fi ca tion of the Lex Mer ca to ria, Lon don 1999, 184.
43 For exam ple. ICC In ter na ti o nal Co u rt of Ar bi tra tion, no. 11869, 1998; then ICC In ter na-

ti o nal Co u rt of Ar bi tra tion – Brus sels no. 8240, 1995.
44 M. J. Bo nell, “The UNI DRO IT Prin ci ples 2010: An In ter na ti o nal Re sta te ment of Con tract 

Law”, Uni form Law Re vi ew 2/2011, 24.
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sen ted by this in stru ment is pro ved by the ir wi de and mul ti ple use in in ter na ti o nal 
com mer cial prac ti ce: as mo del laws for na ti o nal laws, as the law go ver ning con-
tracts, in pro ce e dings be fo re co u rts and ar bi tra tion tri bu nals, and as a me ans of 
in ter pre ting and sup ple men ting uni form re gu la ti ons. Furt her mo re, the im por tan-
ce of this soft law re gu la tion is such that the aca de mic com mu nity pro mo tes the 
di rec ti ons of its furt her de ve lop ment in the form of: 1) the UN CI TRAL’s con ven-
tion on the ge ne ral part of con tract law; 2) for mal usa ge of the UNI DRO IT Prin-
ci ples as a me ans of in ter pre ting and sup ple men ting the Vi en na Con ven tion – by 
the UN CI TRAL’s re com men da tion; 3) for mal ac know led ge ment of the right of 
par ti es to cho o se the UNI DRO IT Prin ci ples as the law go ver ning the con tract and 
a me ans for me di a tion or con ci li a tion; 4) the adop tion of the UNI DRO IT Prin ci-
ples as a mo del law in the nar ro wer sen se.45 

Such se ri o us ef fects and per spec ti ve of the UNI DRO IT Prin ci ples are seen 
as the re sult of an in no va ti ve form of har mo ni za tion of law. Na mely, the bac kbo-
ne of the ap plied bot tom-up met hod of law har mo ni za tion im plied the re le a se of 
the ex perts in vol ved in the pro cess of work on this re gu la tion from po li ti cal di-
rec ti ves – they per for med in pri va te ca pa city. This has ac hi e ved ob jec ti vity in 
as ses sing the best nor ma ti ve so lu ti ons from both ci vil law and com mon law sys-
tems, but al so in the in tro duc tion of no vel ti es. Thus, the re gu la tion is ma de that 
plays a mo re pro ac ti ve rat her than a re fle xi ve ro le, who se main advan ta ges are 
cur rency, fle xi bi lity, and the so-cal led pla sti city. Na mely, this is a highly ef fi ci ent 
me ans adap ta ble to the qu ickly chan ging eco no mic ne eds, as evi den ced by the 
fact that in 2016 it was is sued in its fo urth edi tion. The le gal doc tri ne finds that 
this soft law in stru ment is suc cessful pre ci sely due to the fact that it is not bin ding, 
do es not re pre sent a thre at to na ti o nal le gal systems, but is rat her a re gu la tion ap-
pro pri a te for the prac ti ce of bu si nes smen and not re qu i ring any spe cial for ma li ti es. 
With its help, har mo ni za tion is car ried out in an unob tru si ve, in no va ti ve and con-
tem po rary man ner. The exam ple of the re la ti on ship of the Vi en na Con ven tion and 
the UNI DRO IT Prin ci ples is an im por tant ar gu ment in fa vo ur of the use of the 
al ter na ti ve bot tom-up met hod as an ap pro ach com ple men tary to the tra di ti o nal 
bot tom down aspects of har mo ni za tion of law.

45 O. Lan do, „Prin ci ples of Eu ro pean Con tract Law and Uni dro it Prin ci ples: Mo ving form 
Har mo ni sa tion to Uni fi ca tion?“, Uni form Law Re vi ew Vol. 11, 2003, 123.
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АктуелностпринципаUNIDROITзамеђународне 
трговинскеуговоре–ефектиbottomupметода 

хармонизацијеправа

Сажетак: Прин ци пи UNI DRO IT за ме ђу на род не тр го вин ске уго во ре 
не дав но су из да ти у свом че твр том из да њу што је по вод за ана ли зу по ре кла 
ве ли ког успе ха овог ви ше на мен ског ин стру мен та. На и ме, овај soft law про пис, 
иа ко фор мал но нео ба ве зу јућ има зна чај не de fac to прав не ефек те: мо дел 
за кон је мно гим прав ним си сте ми ма, ко ри сти се као ме ро дав но уго вор но 
пра во, у суд ским и ар би тра жним по ступ ци ма, те као сред ство ту ма че ња 
и до пу не уни форм них ин стру ме на та. У овом ра ду по сма тра на је уло га тзв. 
bot tom-up при сту па као ака дем ског, не санк ци о ни са ног, „од о здо“ ме то да 
хар мо ни за ци је пра ва чи јом при ме ном су Прин ци пи UNI DRO IT за ме ђу на род-
не тр го вин ске уго во ре на ста ли и на ста вља ју да се раз ви ја ју. Овај про пис је 
очи гле дан при мер пред но сти ко је се мо гу оства ри ти пу тем нор ма тив ног 
ства ра лач ког про це са нај при зна ти јих струч ња ка ко ји у свом ра ду ни су 
огра ни че ни по ли тич ком во љом ин сти ту ци ја др жа ва из ко јих до ла зе, те чи ји 
ре зул та ти успех по сти жу ква ли тет ним ре ше њи ма и на тај на чин про мо-
ви шу ал тер на тив не ви до ве хар мо ни за ци је ме ђу на род ног тр го вин ског пра ва.

Кључнеречи: bot tom-up ме тод, хар мо ни за ци ја пра ва, Прин ци пи UNI-
DRO IT за ме ђу на род не тр го вин ске уго во ре, soft law. 

Да тум при је ма ра да: 02.04.2018. 




