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Ab stract: Hun gary’s new con sti tu tion (al so known as the Ba sic Law or Fun da-
men tal Law) re for med the ru les go ver ning the elec tion of mem bers of par li a ment. The 
Hun ga rian par li a ment furt her res ha ped the se ru les with two sub se qu ent pi e ces of 
le gi sla tion: the Act CCI II of 2011 on the elec tion of mem bers of par li a ment, and the 
Act XXXVI of 2013 on Elec to ral Pro ce du re. The ma te rial and pro ce du ral ru les for 
the elec ti ons ha ve in tro du ced new fe a tu res in to the elec to ral system which many ha-
ve cri ti ci zed for con sti tu ti o nal con si de ra ti ons. This pa per syste ma ti cally in tro du ces 
the Hun ga rian Con sti tu ti o nal Co urt’s de ci si ons on le gal norms for par li a men tary 
elec ti ons as they ha ve de ve lo ped sin ce the adop tion of the act on elec to ral pro ce du res.

Keywords: Hun gary, con sti tu ti o nal co urts, elec to ral pro ce du res, elec to ral 
systems.

IN TRO DUC TION

When the Par li a ment adop ted the new con sti tu tion of Hun gary (al so cal led 
the Ba sic Law or the Fun da men tal Law), in 2011, it al so re for med the ru les go ver-
ning the elec tion of mem bers of par li a ment thro ugh two ma jor pi e ces of le gi sla tion: 
first, the Act CCI II of 2011 on the elec tion of mem bers of par li a ment (he re i naf ter al so 
ab bre vi a ted as: „Vjt.”),2 and then the Act XXXVI of 2013 on Elec to ral Pro ce du re 

1 „  Sup por ted BY the ÚNKp-17-4-III-NKe-3 New Na tI o Nal ex cel leN ce pro gram of 
the mI NI StrY of hu maN ca pa cI tI eS”

2 Ákos Cserny, Iván Halász Iván, András Téglási András: A képvi se le ti demokrácia érvényesü-
lése. A választójog és a választásokkal kapcso la tos szabályozás. In: Ákos Cserny (ed.): Alkotmányjog. 
Nem ze ti Közszolgálati Egyetem, Bu da pest 2014. 136.
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(he re i naf ter al so ab bre vi a ted as: Ve.). Many cri ti ci zed the new ma te rial and pro-
ce du ral ru les for elec ti ons for be ing un con sti tu ti o nal.3

The Con sti tu ti o nal Co urt of Hun gary (he re i naf ter al so ab bre vi a ted as: „CC”) 
has been exa mi ning chan ges to the elec to ral law sin ce the Par li a ment first adop-
ted the act on elec to ral pro ce du res. This ar tic le syste ma ti cally in tro du ces the CC’s 
de ci si ons on le gal norms for par li a men tary elec ti ons in the pe riod be fo re Hun gary’s 
2018 par li a men tary elec ti ons.4

1. DE CI SION 1/2013. (I. 7.) AB – PRE LI MI NARY RE VI EW  
SUB MIT TED BY THE PRE SI DENT OF THE RE PU BLIC

1.1. The ca se

The Par li a ment adop ted the Act on the Elec to ral Pro ce du re (he re i naf ter: “Act”) 
at its ses sion of 26 No vem ber 2012. The Spe a ker of the Par li a ment sent the Act to 
the Pre si dent of the Re pu blic for sig ning and or de ring its pro mul ga tion. The Pre si-
dent of the Re pu blic tur ned, wit hin the pe riod spe ci fied for this pur po se (i.e. 5 days5) 

3 See the ma jor chan ges and the ir cri ti cisms up to the 2014 elec ti ons: Ákos Cserny, Téglá-
si András: ”Cer tain Ele ments of the Tran sfor med Hun ga rian Elec to ral System in the Light of the 
Ex pe ri en ce of the 2014 Elec ti ons.” Oste u ro pa-Recht 3/2015 335-362.; Csa ba Cservák: Választási 
ren dsze rek – és az új magyar megoldás (Elec to ral systems – the new Hun ga rian so lu tion), in: Ádám 
Ri xer (ed.): Állam és közösség: Válogatott közjogi tanulmányok Magyarország Alaptörvénye tis-
zte letére. Károli Gáspár Református Egyetem, Állam- és Jogtudományi Kar, Bu da pest 2012, 
289–290.; Csa ba Cservák: Un con ven ti o nal Elec to ral Systems: And The Hun ga rian So lu tion. In-
ter na ti o nal Jo u r nal Of Hu ma ni ti es And So cial Sci en ce In ven tion 2/2017 21-29.; Csa ba Cservák: A 
Hi sto ri cal Over vi ew of the Emer gen ce of Cer tain Elec to ral Systems. Jo ur nal On Eu ro pean Hi story 
Of Law 2/2017. 50-57.; András Patyi, Zsuz san na Fe jes: „Xi ongyal i yihui xu an ju fa bi an ge de fen xi 
yu zhan wang.”= So me Chan ges in Hun ga rian Par li a men tary Elec to ral Law – JO U R NAL OF EAST 
CHI NA UNI VER SITY OF PO LI TI CAL SCI EN CE AND LAW / HU A DONG ZHENG FA DA XUE 
XU E BAO 2017:(6) pp. 116-134. (2017). Con cer ning the chan ges in re fe ren dum law see: András 
Patyi: EL RE GLA MEN TO JURÍDICO Y LA JU RI SPRU DEN CIA DE LOS RE FERÉNDUMS 
NA CI O NA LES Y LO CA LES EN HUNGRÍA DES DE LA TRANSICIÓN POLÍTICA DE 1989 
HA STA LA AC TU A LI DAD. In: Ge rar do Ro me ro Al ta mi ra no, Ge ma N Mo ra les Martínez (ed.): 
Me ca ni smos de Participación Ci u da da na. Una Ex pe ri en cia Glo bal. Ci u dad de Méxi co: Ti rant lo 
Blanch, 2017. pp. 181-211.

4 This pa per only exa mi nes the pe riod 2012-2017, analyzing only jud gments that ha ve been 
su bject to norm con trol and de als only with par li a men tary elec tion ru les. Thus, we do not men tion 
eit her the or ders of the CC that do not ca rry out sub stan ti ve in ve sti ga ti ons or the CC de ci si ons on 
elec to ral and elec to ral law ba sed on con sti tu ti o nal com pla ints. Due to the sco pe of the to pic of this 
pa per, we do not di scuss the 26/2014. (VII.23) AB and De ci sion 3002/2015. (I.12.) AB as they did 
not exa mi ne ru les re la ted to the elec tion of mem bers of the par li a men tary as sembly, but rat her the 
ru les that go vern the elec tion of the mem bers of the Bu da pest As sembly.

5 Ac cor ding to Ar tic le 6 pa ra. (3) of the Ba sic Law: „The Pre si dent of the Re pu blic shall 
sign the Act wit hin fi ve days of re ce i ving it and or der its pu bli ca tion.”
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to the CC on the ba sis of Ar tic le 6 pa ra. (4) of the Ba sic Law.6 The Pre si dent of the 
Re pu blic ini ti a ted the pre li mi nary re vi ew of many sec ti ons of the Act not yet pro-
mul ga ted with re gard to the ir com pa ti bi lity with the Ba sic Law.

1.2.EstablishmentsoftheCC–centralregistrytovote

The Act re gu la tes the cen tral re gi stry of na mes as the fun da ment of exer ci-
sing the right to vo te. The re are se ve ral pro vi si ons in the Act re qu i ring ci ti zens to 
re qu est re gi stra tion in the cen tral re gi stry as a pre con di tion of exer ci sing the ir 
right to vo te. Thus the Act sets an ex tra-sta tu tory con di tion for exer ci sing the right 
to vo te gran ted as a fun da men tal right in Ar tic le XXI II of the Ba sic Law.

In re vi e wing the com pa ti bi lity of the Act with the Ba sic Law, the CC to ok 
due ac co unt of fo re ign exam ples of le gally-man da ted vo ter re gi stra tion systems. 
In this con text, pri or to the re vi ew of the pro vi si ons on the me rits, the CC held it 
im por tant to esta blish that the con sti tu ti o na lity of a spe ci fic le gal in sti tu tion in 
any sta te de pends on how it fits in to the sta te’s con sti tu tion, its le gal system, and 
its hi sto ri cal and po li ti cal con text. The re fo re, alt ho ugh the CC ac know led ges that 
ta king fo re ign ex pe ri en ces in to ac co unt may help to eva lu a te cer tain re gu la tory 
so lu ti ons, it do es not con si der fo re ign exam ples in them sel ves as de ter mi ning fac tors 
with re gard to the re vi ew of con sti tu ti o na lity (com pli an ce with the Ba sic Law). 

First of all, the CC had to de ci de on the apli ca bi lity of its pre vi o us ca se law, 
pas sed be fo re the Ba sic Law, to the pre sent ca se. The right to vo te was en shri ned 
as a fun da men tal right in Ar tic le 70 of the pre vi o us Con sti tu tion, si mi larly ac-
know led ging the right to vo te of tho se who ha ve suf fra ge un der Ar tic le XXI II of 
the Ba sic Law. The con tents of Ar tic le 70 of the Con sti tu tion we re si mi lar to that 
of the Ba sic Law al so with re gard to re stric ting the right to vo te; ne it her did the 
Con sti tu tion con tain any re qu i re ment abo ut lin king the right to vo te to sub mit ting 
a re qu est for re gi stra tion in the cen tral elec to ral re gi ster. That said ne it her con sti-
tu ti o nal text links the right to vo te with sub mit ting a re qu est for re gi stra tion to 
the cen tral elec to ral re gi ster. At the sa me ti me, with re spect to Hun ga rian ci ti zens, 
the Ba sic Law do es not pre scri be a Hun ga rian do mi ci le as a pre con di tion of the 
right to vo te, no net he less it grants the right to vo te to a gro up of Hun ga rian ci ti-
zens who did not ha ve suf fra ge be fo re, i.e. ci ti zens li ving out si de Hun gary’s bor-
ders but do not ha ve an ad dress in Hun gary. With re gard to the ma jo rity of con-
sti tu ents, ho we ver, the con tents of the re gu la ti ons on the right to vo te is the sa me 
both in Ar tic le XXI II of the Ba sic Law and in Ar tic le 70 of the old con sti tu tion. 
The re fo re the CC’s in ter pre ta tion of the law as con ta i ned in its pre vi o us de ci si ons 

6 Ac cor ding to Ar tic le 6 pa ra. (4) of the Ba sic Law: „If the Pre si dent of the Re pu blic con-
si ders an Act or any of its pro vi si ons to be con trary to the Fun da men tal Law, and no exa mi na ti on 
pur su ant to pa ra graph (2) has been con duc ted, he or she shall send the Act to the CC for an exa-
mi na ti on of its con for mity with the Fun da men tal Law.”
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is to be fol lo wed in the co u r se of re vi e wing the pre sent ca se, too. This me ans that 
the Co urt de ci ded its pre vi o us ca se law wo uld apply to con si de ring new elec to ral 
le gi sla tion.

The CC esta blis hed that vo ting ci ti zens ha ve an in flu en ce on the com po si tion 
of the su pre me body of sta te po wer and po pu lar re pre sen ta tion by exer ci sing the-
ir ac ti ve vo ting rights every fo ur years. The re fo re, “any re stric tion on the equ a lity 
or ge ne ra lity of this right can only be ac cep ted as con sti tu ti o nal on the ba sis of a 
sig ni fi cant re a son of prin ci ple.”7 La ter in the de ci sion, the Co u rts sta tes: “A sta-
ble, law ful and pre dic tably ope ra ting elec tion system is an in di spen sa ble pre con-
di tion of a po li ti cal system ba sed on the prin ci ple of de moc racy.” Ar ti cu la ting the 
elec tors’ will thro ugh elec ti ons ’con sti tu tes, le ga li zes and le gi ti mi zes’ the re pre-
sen ta ti ve bo di es exer ci sing pu blic po wer.”8 

Con se qu ently, the right to vo te is a fun da men tal right that must be en for ced 
thro ugh sta te re gu la tion, i.e. the con di ti ons of exer ci sing it shall be gran ted by the 
Sta te. In this re spect the right to vo te is a fun da men tal right ha ving a two fold fun-
ction; on the si de of the elec tors it em bo di es par ti ci pa tion in pu blic af fa irs and an 
in di rect form of ma king de ci si ons thro ugh pu blic aut ho rity, and from the sta te’s 
van ta ge po int it acts as a tool for esta blis hing and le gi ti mi zing re pre sen ta ti ve go-
vern ment. The su bjec ti ve si de of the right to vo te9 is suf fra ge, as the fun da men-
tal po li ti cal right of the ci ti zen. Suf fra ge is a fun da men tal right ac know led ged in 
the Ba sic Law, gu a ran te e ing the en for ce ment of the prin ci ple of po pu lar so ve re-
ignty. The su bjec ti ve si de of suf fra ge ba si cally con ta ins the fre e dom of the elec tors 
to de ci de whet her they exer ci se the ir right to vo te or not, and for whom they cast 
the ir vo tes. 

The Sta te must be ac ti ve in fa ci li ta ting ci ti zens’ exer ci se of the ir right to 
vo te. The right to vo te has a si de of in sti tu ti o nal pro tec tion whe re the Sta te must 
cre a te and en for ce the re gu la ti ons al lo wing and fa ci li ta ting the exe r ci sing the right 
to vo te. It fol lows that the sta te may not hin der the exer ci se of the right to vo te, in 
a man ner re stric ting par ti ci pa tion at the elec ti ons con trary to the Ba sic Law. Thus 
the en for ce a bi lity of the right to vo te as a su bjec ti ve right de pends on the pre con-
di tion of the Sta te gu a ran te e ing its exe r ci se and pro vi ding ade qu a te gu a ran te es to it.

7 De ci sion 6/1991. (II. 28.) AB, ABH 1991, 19, 20.
8 De ci sion 39/2002. (IX. 25.) AB, ABH 2002, 273, 279.
9 The Hun ga rian CC dif fe ren ti a tes the „su bjec ti ve si de” of a fun da men tal right and its 

„in sti tu ti o nal aspects”. The su bjec ti ve si de re fers to a per son’s in di vi dual su bjec ti ve, ju sti ci a ble 
right, as one aspect of a fun da men tal right, which is not ne ces sa rily of the sa me ex tent as its ob-
jec ti ve aspects (i.e. the in sti tu ti o nal pro tec tion of a fun da men tal right). See this dif fe ren ti a tion 
re gar ding the right to li fe in De ci sion 64/1991 of the Hun ga rian CC: László Sólyom, Ge org Brun-
ner, Step hen G. Breyer: Con sti tu ti o nal Ju di ci ary in a New De moc racy: The Hun ga rian CC. The 
Uni ver sity of Mic hi gan, 2000. p. 186.; re gar ding the right to pro perty: László Sólyom, Ge org 
Brun ner, Step hen G. Breyer: Con sti tu ti o nal Ju di ci ary in a New De moc racy: The Hun ga rian CC. 
The Uni ver sity of Mic hi gan, 2000. p. 182-183. 
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Ho we ver, the Co u rt’s de ci sion al so in clu ded the im por tant fol lo wing sta te ment: 
„The Par li a ment has a wi de sca le of di scre tion in esta blis hing the system of elec tion 
and the ru les of pro ce du re of the elec tion. The le gi sla tor is free to de fi ne the con sti-
tu ency systems and the ru les per ta i ning to the no mi na tion of can di da tes, vo ting and 
the ob ta in ment of man da tes. The Par li a ment may exer ci se this fre e dom of di scre tion 
in esta blis hing the ru les of elec tion only wit hin the con sti tu ti o nal li mits, and it is 
re qu i red to adopt ru les that do not vi o la te the pro vi si ons of the Con sti tu tion and do 
not un con sti tu ti o nally re strict any fun da men tal right re gu la ted in the Con sti tu tion.”10

It fol lows from the prac ti ce of the CC that the right to vo te plays an im por tant 
ro le in en for cing an ef fec ti vely fun cti o ning de moc racy. Ge ne ral and equ al suf fra-
ge must be fully se cu red in or der to gu a ran tee the un qu e sti o na ble le gi ti macy of 
the elec ted (le gi sla ti ve) po wer and the de ci si ons (Acts) adop ted by it. In ot her 
words, alt ho ugh the Sta te enjoys a wi de sca le of di scre tion re gar ding the adop tion 
of con cre te re gu la ti ons, the con di ti ons of exer ci sing the right to vo te may not hin-
der the free ex pres si on of the pe o ple’s will; they al so may not ham per the fre e dom 
of de ter mi na tion ma ni fe sted in the right to vo te. A sin gle elec tion ru le or a spe ci-
fic le gal in sti tu tion of elec tion law can ra rely be re gar ded as one re stric ting the 
fre e dom of elec ti ons. The to ta lity of the elec tion ru les sho uld me et the re qu i re ment 
of fa ci li ta ting – abo ve all – the free ex pres si on of the elec tors’ pre fe ren ces.

The re fo re, in the opi nion of the CC, the con sti tu ti o nal re qu i re ment abo ut the 
clo sed ness of the ca u ses of ex clu si on from the right to vo te (that said the con di ti-
ons of the elec to ral rights con sti tu te a clo sed system, the re fo re ex clu si on from the 
right to vo te is pos si ble only in the ca ses ex pressly men ti o ned in the Con sti tu tion) 
is to be fol lo wed both on the ba sis of the Ba sic Law and on the for mer prac ti ce of 
the CC. With this sta te ment the CC’s de ci ded whet her or not cer tain ru les vi o la te 
the right to vo te de pends on whet her they con flict with the Fun da men tal Law or 
the pre ce dent set by the CC. At the sa me ti me, the CC po ints out that the con cre-
te met hod and the de ta i led re gu la ti ons on exe r ci sing the right to vo te are to be 
re gu la ted in an Act of Par li a ment, on the ba sis of Ar tic le XXI II of the Ba sic Law 
and Ar tic le I pa ra. (3), which con cerns re stric ti ons of fun da men tal rights.

As men ti o ned ear li er, the Act in tr o du ces an ac ti ve met hod of elec tion re gi-
stra tion, ma king the exer ci sing one’s right to vo te con di ti o nal upon fi ling a re qu-
est for re gi stra tion in the elec to ral re gi ster, eit her thro ugh sub mis sion to a no tary, 
by mail in a spe ci fic sco pe, or thro ugh the elec tro nic ga te way. Ho we ver, in the 
ca se of Hun ga rian ci ti zens ha ving a do mi ci le in Hun gary – as ex pla i ned be low 
– the re is no con sti tu ti o nally ju sti fi a ble re a son for ex clu ding from the exer ci sing 
of the right to vo te tho se who ha ve not asked for re gi stra tion in the elec to ral re-
gi ster. On the ba sis of the fre e dom of the right to vo te, the CC esta blis hed that 
Sec tion 82 pa ra. (3) of the Act was con trary to Ar tic le XXI II of the Ba sic Law.

10 ABH 1996, 509, 513.
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Ever sin ce the free par li a men tary elec ti ons in 1990 elec tors li ving in Hun gary 
ha ve been able to exer ci se the ir right to vo te wit ho ut an obli ga tion of re gi stra tion. 
This man ner of exer ci sing the right to vo te has be co me a re gu lar fe a tu re of the 
elec tion pro ce du re. Ho we ver, it is not pos si ble to dec re a se wit ho ut ju sti fi ca tion 
the par tial rights de ve lo ped in the area of exer ci sing the right to vo te, and they 
co uld only be re stric ted in com pli an ce with the Ba sic Law, in li ne with Ar tic le I 
pa ra. (3). The Sta te has to grant to all per sons, ha ving a right to vo te, the en for ce-
ment of the fre e dom of de ter mi na tion ma ni fe sted in the right to vo te, as a part of 
the Sta te’s obli ga tion of in sti tu ti o nal pro tec tion.

The CC esta blis hed the fol lo wing in its re a so ning: it is a con sti tu ti o nal re qu-
i re ment fol lo wing from Ar tic le XXI II of the Ba sic Law that the ru les of the elec-
to ral pro ce du re sho uld fa ci li ta te the exe r ci sing of the right to vo te. As a re la ted 
con sti tu ti o nal re qu i re ment, the ne ces sary da ta of all per sons, ha ving a right to 
vo te ac cor ding to the re gi stry ma in ta i ned by the Sta te, shall be en te red in to the 
cen tral re gi stry of na mes, thus gran ting the equ al exe r ci sing of the right to vo te 
for all per sons ha ving suf fra ge.

Sec tion 88 pa ra. (1) of the Act is con si de red as a dis pro por ti o na te re stric tion 
of the right gran ted in Ar tic le XXI II of the Ba sic Law, as it re qu i res the sub mis-
sion of the re qu est at the no tary com pe tent ac cor ding to the ad dress of the elec tor.

Thus, ac cor ding to the Act, tho se elec tors who ha ve both a re gi ste red do mi-
ci le and a re gi ste red pla ce of re si den ce, they can only fi le the re qu est with the 
no tary for the ir gi ven ju ris dic tion. The co u rt ru led that this re pre sents a dis pro-
por ti o na te bur den for elec tors as a pre con di tion of exe r ci sing the ir right to vo te. 
Ac cor dingly, the CC esta blis hed that Sec tion 88 pa ra. (1) of the Act is con trary to 
the Ba sic Law.

In the pre sent ca se, the CC esta blis hed that the re is no ju sti fi ca tion to ex clu-
de elec tors li ving in Hun gary from re gi stra tion be ca u se they do not ha ve an ad-
dress, as op po sed to tho se who do. Sec tion 91 pa ra. (2) of the Act it self con ta ins 
of fers a ba sis for per so nal re gi stra tion if so me o ne’s per so nal iden tity can be ve ri-
fied beyond do ubt, but ot her da ta fo und in the ir re qu est are un cer tain. Ta king this 
in to ac co unt, it is an unju sti fied re stric tion not to grant the pos si bi lity of per so nal 
re gi stra tion, si mi larly to Sec tion 91 pa ra. (2) of the Act, for the elec tors li ving in 
Hun gary and not ha ving an ad dress. Ac cor dingly the CC esta blis hed that Sec tion 
92 of the Act is an in stan ce of ne ga ti ve di scri mi na tion be ca u se it ex clu des elec tors 
li ving in Hun gary wit ho ut ad dres ses from re qu e sting re gi stra tion in the cen tral 
re gi stry.. In this re spect, Sec tion 92 pa ra. (3) of the Act is con trary to Ar tic le XV 
pa ra. (2) of the Ba sic Law in the con text of Ar tic le XXI II. At the sa me ti me, the 
CC esta blis hed that no ne ga ti ve di scri mi na tion can be esta blis hed on the ba sis of 
Ar tic le XV pa ra. (2) of the Ba sic Law due to pro vi ding the pos si bi lity of re gi stra-
tion in mail by Sec tion 92 of the Act, with re gard to the af fec ted per sons, i.e. the 
elec tors li ving in Hun gary wit ho ut ha ving an ad dress.
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1.3.EstablishmentsoftheCC–politicaladvertisement

Ac cor ding to Sec tion 151 pa ra. (1) of the Act, du ring the cam pa ign pe riod 
only pu blic ser vi ce me dia is al lo wed to dis se mi na te po li ti cal adver ti se ments. The 
pro vi sion pro hi bits this type of po li ti cal com mu ni ca tion in any ot her me dia, in-
clu ding pri va te te le vi sion and ra dio sta ti ons. This pro hi bi tion se ems to re strict the 
very forms of me dia that are li kely to re ach most of the po pu la tion. The re fo re, the 
pro hi bi tion sig ni fi cantly re stricts po li ti cal ex pres si on du ring the co ur se of the 
elec tion cam pa ign.

CCIn the co ur se of exa mi ning pre vi o us ru les on po li ti cal adver ti sing in the 
me dia, the CC has sta ted the fol lo wing: 

The me dia has a par ti cu larly im por tant ro le in in flu en cing the opi nion of the 
pu blic, and it is of pro mi nent im por tan ce that in the pe riod of elec tion cam-
pa igns the right to the fre e dom of ex pres si on and the right to ha ve in for ma-
tion on da ta of pu blic in te rest sho uld be en for ced in the fra me work of bro-
ad ca sting.11 

The fre e dom of ex pres si on by po li ti cal par ti es is par ti cu larly im por tant be-
ca u se it is the con sti tu ti o nal duty of the par ti es to con tri bu te to for ming and ma-
ni fe sting the pe o ple’s will. The CC ex pla i ned when it in ter pre ted the si mi lar 
pro vi sion of the for mer Con sti tu tion that „the par ti es’ ro le played in for ming the 
pe o ple’s will in clu des the com mu ni ca tion and the pro mo tion of this ac ti vity by 
way of pu blic adver ti se ments.”12

As re cal led by the CC, the the me di a’s con si de ra ble in flu en ce may ju stify 
using le gi sla tion to im po se cer tain ex tra obli ga ti ons – with due re spect to the 
equ al op por tu ni ti es of the com pe ting po li ti cal par ti es – even if the cam pa ign ac-
ti vi ti es are not re stric ted in ge ne ral. Ho we ver, with re gard to the aim of al lo wing 
the free for ma tion and the ex pres si on of the vo ters’ will, it is gra vely dis pro por-
ti o na te to ban po li ti cal adver ti se ments on the wi de sca le as spe ci fied in Sec tion 
151 pa ra. (1) of the Act, espe ci ally when the le gi sla tor has sig ni fi cantly eli mi na ted 
the re stric ti ons ap pli ca ble to the cam pa ign ac ti vi ti es. With re gard to the di ver se 
re la ti ons bet we en po li ti cal adver ti se ments, the fre e dom of ex pres si on and the fre-
e dom of the press, such adver ti se ments can not be con sti tu ti o nally pro hi bi ted, as 
fo und in the Act un der re vi ew, even out si de the sco pe of the pu blic ser vi ce me dia.

Ho we ver the CC esta blis hed that Sec tion 151 pa ra. (1) of the Act do es not 
ser ve the pur po se of pro vi ding ba lan ced in for ma ti o n—in deed, its re sult is to the 
con trary. The pro vi si on’s pro hi bi tion on pri va te me dia po li ti cal adver ti se ments is 
not only li kely to in flu en ce the vo ters’ will, but al so in form them, with re gard to 

11 De ci sion 60/2003. (XI. 26.) AB, ABH 2003, 620, 621.
12 De ci sion 44/2008. (IV. 17.) AB, ABH 2008, 459, 463.
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the me dia type that can re ach the wi dest sco pe of elec tors. Ac cor dingly, the CC 
esta blis hed that the Act’s pro hi bi tion was con trary to the Ba sic Law.

The Pre si dent of the Re pu blic chal len ged in his pe ti tion in par ti cu lar Sec tion 
151 pa ra. (3) of the Act as well. Ac cor ding to this pro vi sion, in the 48 ho u rs le a-
ding up to an elec tion, the pu blic ser vi ce me dia is li ke wi se bar red from dis se mi-
na ting po li ti cal adver ti se ments. The CC esta blis hed in the re spect of Sec tion 151 
pa ra. (3) of the Act, that it was not a dis pro por ti o na te re stric tion in it self if the 
bro ad ca sting of po li ti cal adver ti se ments was fully pro hi bi ted in the me dia ser vi ces 
wit hin 48 ho u rs pri or to the elec ti ons. Such a re stric tion can be ju sti fied with the 
aim of avo i ding in flu en cing the vo ters’ ex pres si on of the ir will. Ne vert he less, 
CCBa sic Law Ba sic Law be ca u se of the way the pro vi sion on pri va te me dia, di-
scus sed abo ve, and Sec tion 151 pa ra. (3) might in ter act to com ple tely li mit po li-
ti cal adver ti se ment im me di a tely ahead of elec ti ons, the Co u rt ru led Sec tion 151 
pa ra. (3) un con sti tu ti o nal.

The CC then exa mi ned Sec tion 152 pa ra. (5) of the Act, pro hi bi ting ci ne mas 
from sho wing po li ti cal adver ti se ments du ring the cam pa ign pe riod. The CC esta-
blis hed that in the ca se of the ci ne mas the re are not any spe cial re a sons that might 
ju stify the par ti cu lar re stric ti ons ap pli ca ble in the ca se of me dia ser vi ces. The re-
fo re, in this ca se, – ta king in to ac co unt in par ti cu lar that the le gi sla tor abo lis hes 
the ge ne ral re stric tion on cam pa ign ac ti vi ti es – the re is no con sti tu ti o nal ju sti fi-
ca tion for the ban on po li ti cal adver ti se ments. Thus Sec tion 152 pa ra. (5) of the 
Act is un con sti tu ti o nal.

1.4.EstablishmentsoftheCC–disclosingof 
opi nion-poll re sults

The Act al so re stricts the di sclo su re of opi nion-poll re sults on the gro unds 
that this re stric tion is ne ces sary for the un di stur bed im ple men ta tion of elec ti ons. 
Ho we ver, it is a le gi ti ma te con sti tu ti o nal qu e sti on whet her the gi ven aim – to se-
cu re the un di stur bed ex pres si on of the vo ters’ will – co uld only be re ac hed by 
im po sing such a re stric tion on the fun da men tal fre e dom of ex pres si on and the 
fre e dom of the press.

The CC holds that re stric ting the fre e dom of ex pres si on, the fre e dom of the 
press and the fre e dom of in for ma tion in the man ner spe ci fied in Sec tion 8 pa ra. 
(1) of the Act XXXVI of 2013 on Elec to ral Pro ce du re is un con sti tu ti o nal, even if 
one ad mits that the opi nion-poll re sults ha ve an in flu en ce on the vo ters’ be ha vi-
o ur. Alt ho ugh the un di stur bed im ple men ta tion of the elec ti ons is a le gi ti ma te, 
con sti tu ti o nally ac cep ta ble, aim for the re stric tion, the pro hi bi tion of 8 to 6 days 
is dis pro por ti o na te with this ob jec ti ve. The Con sti tu tion pro tects the ex pres si on 
of the in de pen dently-for med opi nion of the pu blic bu ilt upon as broad in for ma tion 
as pos si ble.
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The CC esta blis hed that the re stric tion of six days con ta i ned in Sec tion 154 
pa ra. (1) of the Act re stricts the fre e dom of ex pres si on and the fre e dom of the press 
not un ne ces sa rily but dis pro por ti o na tely, thus vi o la ting Ar tic le I pa ra. (3) and 
Ar tic le IX of the Ba sic Law.

1.5.Fivedissentingopinionsandoneconcurringreasoning

A con cur ring re a so ning by Péter Kovács, Jud ge of the CC, has been at tac hed 
to the de ci sion. He pro vi des a mo re de ta i led analysis of the ca se-la w of the EC HR. 
Af ter com ple ting his man da te, he was elec ted to be Jud ge of the In ter na ti o nal 
Cri mi nal Co u rt.

Dis sen ting opi ni ons by István Bal sai, Egon Di e nes-Oehm, Barnabás Len ko-
vics, Béla Po kol, and by Mária Szívós, all Jud ges of the CC, ha ve been at tac hed 
to the de ci sion.

2. CON STI TU TI O NAL CO U RT DE CI SION NO. 3141/2014. (V. 9.) AB  
– THE „WIN NER-COM PEN SA TION”

In this de ci sion the CC exa mi ned the pro vi si ons of the Act on the Elec ti ons 
of Par li a ment Mem bers con cer ning the win ner com pen sa tion and dec la red that 
they do not vi o la te the con sti tu ti o nal re qu i re ments of the equ a lity of the right 
to vo te.

2.1. The an te ce dents of the ca se

The con sti tu ti o nal com pla int was sub mit ted by an op po si tion po li ti cal party 
aga inst § 15 (1) (b) of Act CCI II of 2011 on the elec ti ons of mem bers of par li a ment.

Ac cor ding to the text of the chal len ged pro vi sons:

„§ 15 (1) Sur plus vo tes in any sin gle-mem ber con sti tu ency shall in clu de:
(…) b) the num ber of vo tes re ma i ning af ter de duc ting the num ber of vo tes 
for the run ner-up can di da te plus one from the num ber of vo tes for the can-
di da te who won the man da te.”

The ap pli cants con ten ded that the pro vi sion of the con cer ned Act is con trary 
to the re qu i re ment of the equ a lity of right to vo te. In the ir vi ew, the man da tes that 
may be won from the party list by the sur plus vo tes are me ant to be a com pen sa-
tion in con nec tion with the vo tes cast in the in di vi dual con sti tu ency. Ho we ver, the 
com pen sa tion of the win ner wit ho ut any con sti tu ti o nal re a son re stricts the re qu-
i re ment of the equ al we ight of vo tes.



2.2.FindingsoftheCC–equalsuffrage

The CC po in ted out to the fact that be ca u se the Vjt. re gu la tes a mi xed elec-
to ral system in Hun gary, it com bi nes so me of the cha rac te ri stic ele ments of the 
ma jo ri ta rian and pro por ti o nal elec to ral system.13 

In ac cor dan ce with its ca se law, the CC po in ted out that the Ba sic Law do es 
not con tain de ta i led pro vi si ons abo ut the elec to ral system it self, pre scri bing only 
so me elec to ral prin ci ples. The re fo re, the Par li a ment has wi de di scre tion to de ci de 
on the elec to ral system, the ru les of the elec to ral pro ce du re and the or der of the 
di stri bu tion of man da tes. Ho we ver, this hardly me ans that the re qu i re ments of the 
Ba sic Law sho uld not be ta ken in to ac co unt.

The CC al so po in ted out that the prin ci ple of equ a lity of right to vo te as sti-
pu la ted in Ar tic le 2 pa ra (1) of the Ba sic Law,14 is not a fun da men tal right but a 
con sti tu ti o nal prin ci ple, a gu a ran tee go ver ned by the Ba sic Law. The re fo re, its 
vi o la tion shall not be jud ged ac cor ding to the ne ces sity and pro por ti o na lity test 
set out in Ar tic le I (3) of the Ba sic Law.15

When exa mi ning the equ a lity of the right to vo te, the CC lo o ked thro ugh its 
pre vi o us ca se law. The equ a lity of the right to vo te as a con sti tu ti o nal prin ci ple 
ne ces si ta tes the equ al va lue of in di vi dual vo tes (and thus the ex clu si on of plu ral 
vo ting rights) as an ab so lu te re qu i re ment, and the re la ti ve equ al we ight of vo tes 
if pos si ble. The equ a lity of the right to vo te do es not mean that ex pres sed po li ti cal 
wills pre vail equ ally wit ho ut any de ro ga tion.

The CC ci ted its pre vi o us de ci sion no. 22/2005. (VI.17.) AB, which esta blis-
hed the fol lo wing: the equ al va lue of vo tes me ans that all vo ting ci ti zens ha ve the 

13 The par li a ment fe a tu res 106 dis trict man da tes and 93 party-list man da tes. Vo ters cast 
two vo tes in na ti o nal elec ti ons: one for re pre sen ta ti ves in the vo ters’ in di vi dual con sti tu ency, 
and one for party lists. In di vi dual con sti tu en ci es are awa r ded on a win ner-ta ke-al l ba sis. The 
vo tes are ag gre ga ted ac ross the co un try and ad di ti o nal par li a men tary se ats are awar ded to par-
ti es ba sed on the se re sults, abo ve and beyond the se ats won in the in di vi dual dis tricts. The uni-
que fe a tu re of the elec tion system is the win ner com pen sa tion. Pre vi o usly par ti es we re com pen-
sa ted by ga i ning ex tra vo tes in the ir party list to tals, which oc curs when the ir can di da tes win a 
lo wer sha re of in di vi dual con sti tu en ci es than the po pu lar vo te wo uld pre dict. Un der the new 
elec tion system, the party win ning an in di vi dual con sti tu ency will be awar ded not only that 
par ti cu lar man da te, but al so ex tra po ints in the party-list cal cu la ti ons when it wins by mo re vo-
tes than ne e ded.

14 Ac cor ding to Art. 2 pa ra (1) of the Fun da men tal Law of Hun gary: „Mem bers of Par li a-
ment shall be elec ted by di rect and sec ret bal lot by ci ti zens eli gi ble to vo te, on the ba sis of uni ver-
sal and equ al suf fra ge, in elec ti ons which gu a ran tee free ex pres si on of vo ters’ will, in a man ner 
laid down in a car di nal Act.”

15 Ac cor ding to Art. I pa ra (3) of the Fun da men tal Law of Hun gary: „A fun da men tal right 
may only be re stric ted in or der to al low the exer ci se of anot her fun da men tal right or to pro tect a 
con sti tu ti o nal va lue, to the ex tent that is ab so lu tely ne ces sary, pro por ti o na tely to the ob jec ti ve 
pur sued, and re spec ting the es sen tial con tent of such fun da men tal right.”
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sa me num ber of vo tes, and, in co un ting the vo tes, all vo tes ha ve the sa me va lue.16 
Ho we ver, from the po int of vi ew of equ a lity in terms of con tent, the ac tual num-
ber of vo tes it ta kes to se cu re a man da te in the co ur se of the par li a men tary elec-
ti ons is ir re le vant. In ma jo rity-ba sed systems, ine vi tably, dif fe rent num bers of 
vo tes re sult in a man da te even in con sti tu en ci es of the sa me si ze, as the num ber 
of and the le vel of sup port for the com pe ting can di da tes (par ti es) may dif fer in 
the va ri o us con sti tu en ci es, and the re may be dif fe rent num bers of vo ting ci ti zens 
ac tu ally par ti ci pa ting in the vo ting. As a con se qu en ce, the re qu i re ment that the 
vo tes be “pre fe rably of equ al we ight” and “of al most the sa me we ight” can not be 
ap plied to the ac tual vo tes – for sin gle-mem ber can di da tes and re gi o nal lists – cast 
by vo ting ci ti zens and to the ir in ter re la ti ons. Dif fe ren ces ca u sed by the ra te of 
par ti ci pa tion at the elec ti ons and by the ac ti vity of vo ting ci ti zens, as well as the 
ac tual di stri bu tion of vo tes do not in flu en ce the en for ce ment of the prin ci ple of 
equ al vo ting rights re sul ting from the Con sti tu tion. In sum, he prac ti ce of the CC 
do es not re qu i re the „ef fec ti ve equ a lity” of the right to vo te.

In the vi ew of the CC, the ap pli ca tion of the ma jo ri a rian, pro por ti o nal or the 
mi xed elec to ral system do es not mean the vi o la tion of the equ al we ight of the vo-
tes. The chal len ged pro vi sion do es not ob struct the right of the pe ti ti o ners to vo te 
and stand as can di da tes in par li a men tary elec ti ons. Al so, the pro vi sion do es not 
un der mi ne the equ al chan ces of the can di da tes pri or to the elec ti ons. Ac cor ding 
to the CC, the ac tual system do es not sup port the or ga ni sa tion who se can di da te 
won the re la ti ve ma jo rity du ring the elec ti ons. In stead, it sup ports the or ga ni sa tion 
that no mi na ted the win ner can di da te in the in di vi dual con sti tu ency. This is not 
ne ces sa rily the sa me or ga ni sa tion with the re la ti ve ma jo rity re gar ding the fi nal 
re sult of the elec ti ons. Furt her mo re, only a sig ni fi cant num ber of ex tra vo tes cast 
for the win ner can di da te re sults in a man da te.

2.3.FindingsoftheCC–„WinnerCompensation”

The CC esta blis hed that the pro vi si ons of the Act on the Elec ti ons of Par li-
a ment Mem bers con cer ning the win ner com pen sa tion do not vi o la te the con sti-
tu ti o nal re qu i re ments of the equ a lity of the right to vo te.

2.4. Three dis sen ting opi ni ons and a con cur ring re a so ning

Jud ge Béla Po kol jud ge at tac hed con cur ring opi nion and Jud ges András 
Bragyova, László Kiss and Miklós Lévay jud ges at tac hed dis sen ting opi nion to 
the de ci sion.

16 See the tran sla tion of this de ci sion in En glish at the of fi cial web si te of the CC of Hun gary 
(https://hun con co urt.hu/uplo ads/si tes/3/2017/11/en _0022_2005.pd f)
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3. CON STI TU TI O NAL CO U RT DE CI SI ONS NO. 3001/2015. (I. 12.) AB  
AND 3176/2015. (IX. 23.) AB – RE PAYMENT OF SUB SI DI ES  

OF MP CAN DI DA TES

3.1. The an te ce dents of the ca se

A Jud ge of the Ad mi ni stra ti ve and La bor Co urt of Kec skemét and the Jud ge 
of the Mu ni ci pal Ad mi ni stra ti ve and La bor Co urt pre sen ted a ju di cial ini ti a ti ve 
with the su spen sion of the ca se pen ding be fo re them, re qu e sting the an nul lment 
of § 8 (4) a) the Act LXXXVII of 2013 on the tran spa rency of the cam pa ign ex-
pen ses of the elec tion of MPs. Ac cor ding to the chal len ged le gal pro vi sion: „8. § 
(4) If the can di da te (a) do es not ac qu i re at le ast 2% of the va lid vo tes cast in the 
con sti tu ency, [...] he shall re pay the sub sidy un der § 1 to the Tre a sury.”

3.2.ThestatementsoftheCC–necessityandproportionality

One of the three pa nels of the CC ru led that it is cle ar from the text of the 
Act that its su bject is not no mi na tion of can di da tes but the equ al di stri bu tion of 
cam pa ign fi nan cing for tho se who ha ve al ready been no mi na ted. It fol lows that 
each can di da te de ci des whet her or not he or she is eli gi ble ac cor ding to the law 
and whet her he or she is using sta te aid or wa i ving the sub sidy for the be ne fit of 
his or her party. The Act the re fo re do es not ex clu de that the can di da te him self 
fi nan ces his cam pa ign on his own be half. As a re sult, the ap pli ca tion of the pro-
vi sion un der con si de ra tion, that is, the en for ce ment of the re payment obli ga tion 
di scus sed abo ve may not ari se. In ac cor dan ce with the re qu i re ment of Ar tic le I 
(3) of the Ba sic Law,17 the CC has exa mi ned whet her the po ten tial re payment 
obli ga tion of the cam pa ign fi nan ce re stricts pas si ve vo ting rights (i.e. the right to 
be elec ted) to the ex tent that is ab so lu tely ne ces sary and pro por ti o na tely to the 
ob jec ti ve pur sued.

In this ca se, the CC con si de red the re gu la tion of cam pa ign fi nan cing to be 
part of the way the sta te fa ci li ta tes the exer ci se of a fun da men tal right and the 
re a li za tion of the rights of tho se con cer ned, in this ca se: by can di da tes. In this 
con text, the CC al so emp ha si zed that Ar tic le 8 pa ra. (4) (a) of the Act do es not 
re gu la te no mi na tion (be co ming a can di da te), but im po ses an obli ga tion of a fi-
nan cial na tu re for tho se who ha ve al ready been no mi na ted. This shall be ap plied 
to the can di da te if he or she do es not re ce i ve at le ast 2% of the va lid vo tes cast. 
The con sti tu ti o nal con cern is that this type of re payment obli ga tion might ha ve a 

17 Art. I pa ra (3) of the Fun da men tal Law re ads as fol lows: „The ru les re la ting to fun da men-
tal rights and obli ga ti ons shall be laid down in Acts. A fun da men tal right may only be re stric ted 
in or der to al low the exer ci se of anot her fun da men tal right or to pro tect a con sti tu ti o nal va lue, to 
the ex tent that is ab so lu tely ne ces sary, pro por ti o na tely to the ob jec ti ve pur sued, and re spec ting the 
es sen tial con tent of such fun da men tal right.”
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de ter rent ef fect on the spe ci fic exer ci se of pas si ve vo ting rights, that is to say, it 
might un con sti tu ti o nally li mit a fun da men tal right.

The CC held that the pro tec tion of the fa ir ness of the elec tion and the fun-
ction of elec to ral pro cess in en su ring de moc ra tic le gi ti macy forms a con sti tu ti o nal 
va lue that can li mit the un li ti med re a li za tion of pas si ve vo ting rights. No mi na tion 
of can di da tes co uld be co me un li mi ted, furt her mo re bu si nes sli ke, if the re we re no 
au ste rity con di ti ons as so ci a ted with the fi nan cial sup port of can di da tes, the en-
for ce ment of which is in di spen sa ble for pu blic fi nan ces. Each can di da te can pre-
dict if he or she do es not win the sup port of a spe ci fic part of the vo ters, he or she 
is li kely to lo se fun ding as a re sult. The sta te wants to ac hi e ve con di ti ons that 
pro vi de can di da tes with an equ al chan ce to per su a de vo ters. If a can di da te can not 
ta ke advan ta ge of this op por tu nity, he or she lo ses the sup port. Still, this can di-
da te co uld ha ve exer ci sed his or her pas si ve vo ting right du ring the elec to ral pro-
cess. The re fo re, the CC has esta blis hed the ne ces sity of the re gu la tion un der Ar-
tic le I (3) of the Ba sic Law.

With re spect to the pro por ti o na lity of the re stric tion, the CC has ta ken in to 
ac co unt the fol lo wing: the im po si tion of an ex ces si vely high amo unt of elec to ral 
sup port on the non-re payment of the aid wo uld, on the one hand, empty out the 
cam pa ign fi nan cing and, se condly, it wo uld in deed be ca pa ble of un duly re du cing 
the in cli na tion to be co me eli gi ble (i.e. can di da tes’ in cli na tion to run for of fi ce). 
The 2% sub sidy thres hold un der the le gi sla tion un der re vi ew can most li kely be 
re ac hed by win ning less than a tho u sand vo ters. Ac cor ding to 6. § of Vjt., a no-
mi na tion of at le ast fi ve hun dred vo ters is re qu i red for be co ming a can di da te. That 
is, the num ber of the fun ding thres hold is hig her, but it is not li kely to be mo re 
than do u ble that of the sub sidy thres hold. Un do ub tedly, in ca se of the in cre a sed 
num ber of vo ters, this thres hold al so in cre a ses, but it can not be mo re than two 
tho u sand even with full par ti ci pa tion (i.e. 100% tur no ut). As a re sult of the in ve-
sti ga tion, the CC fo und that the re gu la ti ons in qu e sti on we re in con for mity with 
the re qu i re ment of Ar tic le I (3) of the Ba sic Law in re spect of pas si ve vo ting rights, 
and the re fo re re main wit hin the li mits of the pro por ti o na te pur po se to be ac hi e ved. 
The Ju di cial Ini ti a ti ve was the re fo re re jec ted by Con sti tu to nal Co u rt in De ci sion 
no. 3001/2015. (I.12.) AB.

3.3.ThestatementsoftheCC–therighttoproperty 
and equ a lity of op por tu nity

The CC al so pro du ced sub stan ti ve fin dings abo ut the ot her ju di cial ini ti a ti ve. 
In re la tion to pro perty rights, the CC po in ted out that cam pa ign fi nan cing in vol ves 
a com plex set of fi nan cial fac tors. One of the ele ments of the se fac tors is that sup-
port from the cen tral bud get can be ma de on the ba sis of the Act on the ini ti a ti ve 
of the can di da tes. In ot her words ac cor ding to the Act, the can di da tes can ask for/

Зборник радова Правног факултета у Новом Саду, 1/2018

365



366

András Téglási, Ph.D., The Case Law of the Constitutional Court regarding... (стр. 353–373)

use sup port from the cen tral bud get. This aid is the re fo re ma de for spe ci fic pu blic 
law pur po ses, with a vo lun tary com mit ment, un der cer tain sta tu tory con di ti ons, 
and with the risk of be ing re payable in the ab sen ce of a suf fi ci ent le vel of elec to-
ral sup port. The sub si di zed per son (ie. the can di da te) do es not ac qu i re a free dis-
po sa ble pro perty right that can pro vi de a free pro vi sion, but can use it only for the 
aim pur sued, with clo se set tle ment (strict ac co unt). In this sen se, the re fo re, the 
Con sti tu ti nal Co u rt did not con si der the fi nan cial sup port to be in a con ti tu ti o nal 
re la ti on ship with the right to pro perty pro tec ted by the Ba sic Law.

Re gar ding the re la ti on ship bet we en equ al op por tu ni ti es and fun ding, the CC 
in di ca ted the fol lo wing. Ar tic le XV pa ra (4) of the Ba sic Law dec la res that the 
Sta te shall pro mo te the ac hi e ve ment of equ a lity of op por tu nity. This re qu i re ment 
is im plied in cam pa ign fi nan ce re gu la tion as fol lows: every can di da te, re gar dless 
of the de gree of elec to ral sup port that is shown in the can di dacy, is eli gi ble for 
equ al bud get sup port. Thus, the sta te en su res the ne u tra lity (im par ti a lity) of elec-
tion cam pa ign fi nan cing, and thro ugh this po li ti cal plu ra lism in the elec ti ons. 
The re is no ap pre ci a ble con sti tu ti o nal re la ti on ship bet we en Ar tic le XV. pa ra (4) 
of the Ba sic Law and the chal len ged le gal pro vi sion. The re fo re the se cond ju di cial 
ini ti a ti ve was al so re jec ted by the CC in De ci sion 3176/2015. (IX.23.) AB.

4. CON STI TU TI O NAL CO U RT DE CI SION NO. 3086/2016. (IV. 26.) AB  
– THE POS SI BI LITY OF VO TING IN THE LET TER (BY MAIL)

4.1. The an te ce dent of the ca se

The pe ti ti o ner is a vo ter who has an ad dress in Hun gary18 but is abroad on 
the day of elec tion. Ac cor ding to the Hun ga rian elec to ral law, he can only vo te at 
the fo re ign re pre sen ta tion.19 Ho we ver, tho se who do not ha ve an ad dress in Hun-
gary and are al so abroad on the day of the elec tion ha ve the right to vo te by mail. 
Ac cor ding to the pe ti ti o ner this le gal ru le in frin ges the con sti tu ti o nal re qu i re ment 
of equ a lity20 and his right to vo te gu a ran teed by Ar tic le XXI II. of the Ba sic Law.21

18 Ac cor ding to the law ‚Ad dress in Hun gary’ shall mean the ad dress of a re gi ste red do mi-
ci le in Hun gary, or, in the ca se of per sons with no re gi ste red do mi ci le in Hun gary or abroad, the 
ad dress of a re gi ste red re si den ce in Hun gary.

19 Ac cor ding to the law ‚Fo re ign re pre sen ta tion’ shall mean the di plo ma tic and con su lar 
mis sion of Hun gary ope ra ting abroad, set up ba sed on a Go vern ment de ci sion.

20 Ar tic le XV pa ra (1) Everyone shall be equ al be fo re the law. Every hu man be ing shall ha-
ve le gal ca pa city.

(2) Hun gary shall gu a ran tee the fun da men tal rights to everyone wit ho ut any di scri mi na tion, 
in par ti cu lar on gro unds of ra ce, co lo ur, sex, di sa bi lity, lan gu a ge, re li gion, po li ti cal or ot her opi-
nion, na ti o nal or so cial ori gin, pro perty, birth or any ot her sta tus. 

21 Ar tic le XXI II pa ra (1): Every adult Hun ga rian ci ti zen shall ha ve the right to vo te and to 
stand as a can di da te in elec ti ons of Mem bers of Par li a ment, lo cal go vern ment re pre sen ta ti ves and 
mayors, and of Mem bers of the Eu ro pean Par li a ment.
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The ca se with the in cre a sed me dia co ve ra ge was de alt with by the CC six 
ti mes in two and a half years. The lat ter fi gu re is re mar kably high and re flects the 
com plex jud gment of the ca se.

4.2.ThestatementsoftheCC–homogeneousgrouping

The CC con si de red the qu e sti on of vo ting by mail as a pro ce du ral, tec hni cal 
ru le. Vo ters re si ding abroad on the vo ting day (whet her or not they ha ve an ad dress 
in Hun gary) are in a com pa ra ble si tu a tion and form a ho mo ge ne o us gro up.22 Ho-
we ver, the dis tin ction bet we en them do es not con cern the es sen tial con tent of 
fun da men tal rights; vo ters with per ma nent re si dency abroad on the day of vo ting 
can exer ci se the ir right to vo te; ac cor ding to the ir cho i ce, they may cast the ir vo-
tes at the De le ga tion or go ho me and vo te in Hun gary. Vo ter’s right to vo te as a 
con sti tu ent part of a vo ter who re si des abroad on the day of the vo te is com ple te 
and con se qu ently do es not af fect or li mit the dif fe ren ce in the pro ce du ral ru le that 
is be ing chal len ged. This me ans – in ot her words – that vo ters re si ding abroad on 
elec tion day thus ha ve full ac cess to the ir right to vo te, so the cla im ma de abo ve 
is ba se less.

The chal len ged re gu la tion con ta ins a dif fe rent pro ce du ral (tec hni cal) ru le for 
the mem bers of the ho mo ge ne o us gro up re gar ding the way (met hod) of vo ting, 
but an im par tial analysis can iden tify a re a so na ble ca u se for this dis tin ction.23

22 The CC exa mi nes the con sti tu ti o na lity of dif fe ren ti a tion by applying a di scri mi na tion 
test. With re spect to fun da men tal rights the ne ces sity and pro por ti o na lity test is used; in the ca se 
of non-fun da men tal rights the so-cal led re a so na ble ness test is ap plied. In this lat ter ca se the first 
step of the exa mi na ti on by the CC is for ma tion of a gro up. A ho mo ge ne o us gro up of su bjects ne eds 
to be set up who sha re cer tain cha rac te ri stics that are re le vant for the re gu la tion con cer ned, be ca-
u se di scri mi na tion can only oc cur with re spect to per sons who are in com pa ra ble si tu a ti ons. The-
re is di scri mi na tion eit her if dif fe rent tre at ment is gi ven to per sons who be long to the sa me ho mo-
ge ne o us gro up or if per sons who be long to dif fe rent ho mo ge ne o us gro ups get iden ti cal tre at ment 
by dis re gar ding sig ni fi cant dif fe ren ces. Márta Dezső, Ber na det te So mody, At ti la Vin cze, Es zter 
Bodnár, Nóra Novoszádek, Be a trix Vissy: Con sti tu ti o nal Law in Hun gary. Klu wer Law In ter na-
ti o nal. The Net her lands 2010. 262.

23 Ac cor ding to the in ter pre ta tion of the Hun ga rian CC the pro hi bi tion of dif fe ren ti a tion is 
not ab so lu te. It fol lows from the right to hu man dig nity that everyone has to be tre a ted as a per son 
of equ al dig nity by law. Di scri mi na tion re la ted to non-fun da men tal rights is un con sti tu ti o nal if it 
vi o la tes the right to hu man dig nity. If the dif fe ren ti a tion is ar bi trary or unju sti fied, that is to say, 
an im par tial analysis can not iden tify a re a so na ble ca u se, then it in frin ges the right to hu man dig-
nity, be ca u se in that ca se it is cer tain that the per sons con cer ned we re not tre a ted as per sons of 
equ al dig nity and the ir po ints of vi ew we re not eva lu a ted with the sa me at ten tion and equ ity. Hen-
ce, it fol lows that with re spect to a right that do es not qu a lify as a fun da men tal right, di scri mi na-
tion is un con sti tu ti o nal if it lacks a re a so na ble mo ti va tion. Márta Dezső, Ber na det te So mody,
At ti la Vin cze, Es zter Bodnár, Nóra Novoszádek, Be a trix Vissy: Con sti tu ti o nal Law in Hun gary. 
Klu wer Law In ter na ti o nal. The Net her lands 2010. 262.
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4.3.ThestatementsoftheCC–theintensityoftherelationship 
with the sta te

The CC con si de red that a dis tin ction co uld be drawn bet we en the mem bers 
of the ho mo ge ne o us gro up re gar ding the in ten sity of the ir re la ti on ship with the 
sta te. In the ca se of a vo ter with a per ma nent re si den ce, the re la ti on ship is mo re 
di rect, re sul ting from his or her ha bi tual long-term re si den ce in Hun gary. The 
per ma nent re si den ce re gar ding par ti ci pa tion in pu blic af fa irs al so in vol ves a mo-
re in ten si ve re la ti on ship with the sta te, with its elec to ral system and the re le vant 
le gal re gu la ti ons. This me ans – in ot her words – that tho se ci ti zens who ma in tain 
per ma nent re si den ces in Hun gary are mo re li kely to en ga ge in pu blic af fa irs, and 
thus to al so ha ve a mo re in ten si ve re la ti on ship with the sta te.

Al lo wing vo ting by mail for vo ters who re si de abroad but who do not ha ve 
a per ma nent ad dress on the day of the vo te se ems to be a pro ce du ral (tec hni cal) 
ru le gran ting an advan ta ge, pro mo ting the exer ci se of a fun da men tal right. In the 
vi ew of the CC, it can not be con si de red so lely on its own ab strac ted from the 
re gu la tory en vi ron ment; this is ac com pa nied by the re stric tion (lack of com ple-
te ness) of the es sen tial con tent of the fun da men tal right, with which vo ters with 
per ma nent ad dress (as the mem bers a ho mo ge ne o us gro up, such as the com pla i-
nant) do es not ha ve to co unt.

4.4.ThestatementsoftheCC–signaling,messageto 
the le gi sla tor

It is re la ti vely ra re when the de ci sion of the CC con ta ins a mes sa ge beyond 
the hol dings. In the last pa ra graph of its de ci sion, the CC po in ted out that the le-
gi sla tor can chan ge his di scre ti o nary de ci sion, if he con si ders its tec hni cal and 
se cu rity con di ti ons, and, if he con si ders it ne ces sary, he can in tro du ce le gi sla tion 
that wo uld al low vo ting by mail for all vo ters re si ding abroad re gar dless of the ir 
pla ce of re si den ce. Ho we ver, the pos si ble mo di fi ca tion of the pro ce du ral (tec hni-
cal) ru le for vo ting di scus sed abo ve is a di scre ti o nary de ci sion of the le gi sla tor. 
From this “mes sa ge” it may al so be con clu ded that the ge ne ra li za tion or even 
com ple te abo li tion of vo ting by mail may be in li ne with the Ba sic Law.

4.5.Fivedissentingopinionsandsevenconcurringreasoning

Egon Di e nes-Oehm and András Zs. Var ga in the ir con cur ring re a so nings, 
po in ted out that the dis tin ction ma de bet we en vo ters by law was not ba sed on the 
met hod of vo ting (i.e. in let ter or not) but on the exi sten ce or ab sen ce of a per ma-
nent re si den ce in Hun gary. This dis tin ction is a pro ce du ral ru le which, in it self, 
can not con flict with Ar tic les XV and XXI II of the Ba sic Law, sin ce, in this ca se, 
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it is only the de ter mi na tion of cer tain tec hni cal con di ti ons for the exer ci se of the 
right to vo te. Hun ga rian ci ti zens with and wit ho ut per ma nent ad dres ses in Hun-
gary can not be con si de red a ho mo ge ne o us gro up with re spect to Ar tic le XV of 
the Ba sic Law. The dis tin ction is ba sed on re a so na ble and con sti tu ti o nal gro unds 
set out in the Avo wal of Na ti o nal Fa ith (pre am ble) of the Ba sic Law.

In László Sa la mon’s con cur ring re a so ning he po in ted out that it is an es sen-
tial the o re ti cal qu e sti on that the chal len ged re gu la tion of the met hod of vo ting is 
not a re stric tion (con stra int) on the right to vo te but the esta blis hment of the con-
di ti ons for exer ci sing the right to vo te. The dis tin ction bet we en the two con cepts 
is a con sti tu ti o nally re le vant dis tin ction. In his con cur ring re a so ning, Tamás Su-
lyok ex pli ca ted the prac ti ce of the EC HR. István Bal sai, Imre Juhász and Mária 
Szívós agreed with the hol dings of the de ci si ons, but they wo uld ha ve pre fer red 
to re ject the pe ti tion wit ho ut exa mi ning it on the me rits. Ágnes Czi ne, Miklós 
Lévay, István Stumpf, Péter Sza lay and Béla Po kol, in the ir dis sen ting opi ni ons, 
sta ted that the CC wo uld ha ve had to dec la re an omis sion on the part of the law-
ma ker that re sults in vi o la ting the Ba sic Law. In this ca se, only a small ma jo rity 
of the mem bers of the CC sup por ted the ma jo rity de ci sion. This fact is in di ca ted 
by the fi ve dis sents and se ven con cur ring re a so ning, and by the fact that the Co urt 
di scus sed the ca se six ti mes.

5. 3211/2016. (X. 26.) AB – HOL DING AN ELEC TO RAL ME E TING

5.1.Theantecedentofthecase

A Hun ga rian op po si tion po li ti cal party sub mit ted a con sti tu ti o nal com pla int 
aga inst the jud gment of the Cu ria (Hun gary’s Su pre me Co u rt). Ac cor ding to the 
Cu ria, the event an no un ced by the pe ti ti o ner at 16:00 on Oc to ber 2, 2016, at Kos-
suth tér (Bu da pest’s main squ a re at the Par li a ment), is con si de red as an elec to ral 
me e ting on the ba sis of § 140 (d) of the Act on Elec to ral Pro ce du re. The re fo re, the 
Cu ria con clu ded that the event vi o la ted the law, ac cor ding to which an elec tion 
me e ting co uld not be held on the day of the vo te, so the Na ti o nal Elec tion Com-
mis sion law fully asked the pe ti ti o ner to re frain from hol ding the event and for ba-
de him from con ti nu ing to or ga ni ze it.

5.2.ThestatementsoftheCC–proportionalityoftherestriction 
on hol ding an elec to ral me e ting

Ac cor ding to the first two sen ten ces of § 145 (1) of the Act on Elec to ral Pro-
ce du re, „Elec tion ral li es may be held du ring the cam pa ign pe riod. Elec tion ral li es 
shall not be held on the day of vo ting. Elec tion ral li es shall be pu blic. The or ga ni ser 
of the rally shall ar ran ge for the ma in te nan ce of or der”. Re gar ding this re gu la tion, 
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the pe ti ti o ner chal len ged the re stric tion con ta i ned in the lat ter sen ten ce. The CC 
esta blis hed the fol lo wing; the chal len ged pro vi sion is one of the cor ner sto nes of 
the in sti tu ti o nal pro tec tion of vo ting rights. Due to the short du ra tion of the pro-
hi bi tion (i.e. 19 ho u rs) the re stric tion is li mi ted only to a small frac tion of the 
du ra tion of the cam pa ign. The li mi ta tion of the fre e dom of pe a ce ful as sembly for 
a few ho urs the re fo re do es not af fect the es sen tial con tent of the fun da men tal right.

The chal len ged pro vi sion tem po ra rily re stric ted the fre e dom of pe a ce ful 
as sembly in or der for the elec ti ons to be con duc ted smo othly and in or der to ac-
hi e ve the will of the elec tors. The pro hi bi tion helps vo ters con si der the ir opi ni ons 
in de pen dently of new in flu en ces in the ho u rs be fo re the elec tion. Ac cor ding to 
the re a so ning of the pe ti ti o ner, the elec to ral as sem bli es held on the day of vo ting 
ha ve only a low in flu en ce of the vo ters. Ho we ver, ac cor ding to the CC, this is only 
an as sump tion, which is not ca pa ble of sup por ting the dis pro por ti o na lity of the 
re stric tion. It thus re jec ted the con sti tu ti o nal com pla int in a fi ve-mem ber pa nel.

6. CON STI TU TI O NAL CO URT DE CI SI ONS NO. 19/2016. (X. 28.)  
AND 20/2016. (X. 28.) AB – PO LI TI CAL ADVER TI SE MENT  

OR ADVER TI SE MENT FOR THE SO CIAL GOOD?

6.1.Theantecedentofthecase

The ba sis of the pro cess was the fol lo wing: in di vi du als sub mit ted ob jec ti ons 
to a com pany pro vi ding li ne ar me dia ser vi ces (i.e. me dia ser vi ce pro vi der pro vi-
ding li ne ar me dia ser vi ces) be ca u se, in the ir vi ew, the con te sted pro grams we re 
clas si fied as po li ti cal adver ti se ment and not as adver ti se ments for the so cial good. 
The re fo re, the in di vi du als ar gued, the se pro grams sho uld not ha ve been bro ad cast. 
The Na ti o nal Elec tion Com mis sion re jec ted the ob jec ti ons in both ca ses but the 
Cu ria fo und that bro ad ca sting the se pro grams in frin ged the elec to ral law re gar-
ding the pu bli ca tion of po li ti cal adver ti sing. In both ca ses, a bu si ness or ga ni za tion 
pro vi ding li ne ar me dia ser vi ces has sub mit ted a con sti tu ti o nal com pla int al le ging 
that the de ci si ons of the Cu ria in frin ge the ir right to me dia edi ting, gu a ran teed by 
Ar tic le IX of the Ba sic Law.24 

6.2.ThestatementsoftheCC–surplusobligationsof 
the bro ad ca ster

In the re a so ning of its de ci sion, the CC po in ted out that at the ti me of the 
re fe ren dum, no ot her con tent co uld be at tri bu ted to the con cept of po li ti cal adver-

24 Ac cor ding to this ar tic le ”Everyone shall ha ve the right to freely ex press the ir opi nion.” 
(Ar tic le IX pa ra 1)
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ti sing un der the Con sti tu tion than the con tent sho uld be at tri bu ted to du ring elec-
tion-ti me. Ac cor ding to the CC’s con clu sion, the de ci sion of the Cu ria is ca pa ble 
of re stra i ning the bro ad ca ster from bro ad ca sting adver ti se ment for the so cial good. 
In its in ter pre ta tion, the Cu ri a’s jud gment in frin ged the bro ad ca ster’s fre e dom to 
edit me dia con tent (i.e. its edi to rial in de pen den ce), as pro tec ted by Ar tic le IX of 
the Ba sic Law.

6.3.ThestatementoftheCC–animportantproceduralissue

Du ring the pro ce e ding the CC no ti ced in suf fi ci ency of le gal ru les re gar ding 
pu bli ca tion of de ci si ons ta ken du ring the le gal re medy pro ce du re, thus the Co urt 
or de red con sti tu ti o nal re vi ew of § 232 of the Act on Elec to ral Pro cess.25 The le-
gal ba sis of this re vi ew was § 28 (1) of the Act on CC which dec la res that in pro-
ce e dings ai med at the re vi ew of a ju di cial de ci sion, the CC may al so ca rry out the 
exa mi na ti on of the con for mity of the le gal re gu la tion with the Ba sic Law.

As a re sult of this ex of fi cio exa mi na ti on the CC dec la red an omis sion on 
the part of the law-ma ker that re sults in vi o la ting the Ba sic Law, be ca u se the law-
ma ker fa i led to enact such le gal ru les that wo uld gu a ran tee that the de ci si ons of 
the se cond-in stan ce elec to ral com mis sion and the re vi ew co u rt shall be com mu-
ni ca ted to all tho se, to whom the se hol dings of the se de ci si ons con cern. The re fo re, 
in its de ci sion no 6/2017. (III.10) AB cal led upon the Par li a ment that com mit ted 
the omis sion to per form its task for enac ting such law.

6.4.Dissentingopinions

Ágnes Czi ne, Béla Po kol, István Stumpf, Tamás Sulyok and Péter Sza lay 
ma de a dis sen ting opi nion on the de ci si ons be ca u se they di sa greed with the an-
nul ment the Cu ri a’s jud gments.

25 § 232 of the Act of Elec to ral Pro cess re ads: (1) The re so lu tion adop ted in the ap pel la te 
pro ce du re shall be com mu ni ca ted by the elec tion com mis sion that pro ce e ded in the se cond in stan-
ce to the ap pel lant and tho se to whom the re so lu tion of the first in stan ce had been com mu ni ca ted.

(2) The elec tion com mis sion, when ac ting in a pro ce du re of se cond in stan ce and af ter its 
re so lu tion be ca me fi nal, shall send back the do cu ments sent to aid in adju di ca ting the ap peal, along 
with the re so lu tion, to the elec tion com mis sion that pro ce e ded in the first in stan ce.

(3) The de ci sion adop ted in the co u r se of the ju di cial re vi ew shall be com mu ni ca ted by the 
co u rt to the sub mit ter of the re qu est and tho se to whom the re so lu tion of se cond in stan ce had been 
com mu ni ca ted.

(4) Ex cept for per so nal da ta, the co urt shall pu blish its de ci sion.
(5) No furt her le gal re medy shall be ava i la ble with re gard to co urt de ci si ons.
(6) The co u rt shall send back to the elec tion com mis sion that is sued the re vi e wed re so lu tion 

the do cu ments sent to aid in adju di ca ting the re qu est for ju di cial re vi ew – to get her with the co urt’s 
de ci sion – af ter the pas sing of the de a dli ne ava i la ble for con sti tu ti o nal com pla ints or in ca se a 
con sti tu ti o nal com pla int has been fi led, af ter it has been re tur ned from the CC.
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CON CLU SI ONS

In this pa per, we in tro du ced and analyzed tho se Hun ga rian Con sti tu ti o nal 
Co urt ca ses that exa mi ned the le gi sla tion on the elec to ral system and we re de ci ded 
af ter the en try in to for ce of the new Con sti tu tion of Hun gary (cal led the Ba sic of 
Fun da men tal Law) in 2012. Ba sed on this analysis, it can be ob ser ved pri ma rily 
that bet we en 2012 and 2017 the Con sti tu ti o nal Co u rt exa mi ned the con sti tu ti o na-
lity elec to ral norms of Hun gary in eight sig ni fi cant de ci si ons on the me rit. When 
ma king the se de ci si ons, the Con sti tu ti o nal Co u rt re pe a tedly re tur ned to its de ci-
si ons ba sed on the pre vi o us Con sti tu tion, to its ca se law of the two de ca des pre ce-
ding the Fun da men tal Law, de spi te the fact that the Co urt it self re cog ni zed the 
tex tu al chan ges of the pro vi si ons of the for mer Con sti tu tion and the Fun da men tal 
Law on the elec to ral law. Among the most im por tant prin ci ples de ve lo ped by the 
for mer Con sti tu ti o nal Co urt ca se, the most sig ni fi cant was that „The Par li a ment 
has a wi de sca le of di scre tion in esta blis hing the system of elec tion and the ru les 
of pro ce du re for the elec tion. The le gi sla tu re is free to de fi ne the con sti tu ency 
systems and the ru les per ta i ning to the no mi na tion of can di da tes, vo ting and the 
ob ta in ment of man da tes. The Par li a ment may exer ci se this fre e dom of di scre tion 
in esta blis hing the ru les of elec tion only wit hin the con sti tu ti o nal li mits, and it is 
re qu i red to adopt ru les that do not vi o la te the pro vi si ons of the Con sti tu tion and 
do not un con sti tu ti o nally re strict any fun da men tal right re gu la ted in the Con sti-
tu tion.” This ba sic prin ci ple was esta blis hed pre vi o usly in 1996 and be ca me a 
con si stent prac ti ce of the Con sti tu ti o nal Co u rt and this sta te ment was con fir med 
even af ter the en try in to for ce of the Fun da men tal Law (for the first ti me in De-
ci sion 1/2013. AB.)

From the analyzed de ci si ons it can al so be con clu ded that the Con sti tu ti o nal 
Co urt, in ac cor dan ce with its pre vi o us prac ti ce, ma de its de ci si ons in ac cor dan ce 
with the con sti tu ti o nal pro vi si ons, ta king in to ac co unt the in ter na ti o nal stan dards, 
such as the Ve ni ce Com mis si on’s Co de of Good Prac ti ce in Elec to ral Mat ters and 
the Eu ro pean Co u rt of Hu man Rights’ ca se law.

It  is al so ap pa rent from the analyzed jud gments that re la ti vely few una ni mo-
us de ci si ons ha ve been ma de, in many ca ses dis sen ting opi ni ons and con cur ring 
re a so nings we re at tac hed by so me ju sti ces to the ma jo rity de ci sion. Furt her mo re, 
we co uld find such de ci sion, whe re the num ber of ju sti ces at tac hing dis sen ting 
opi ni ons and con cur ring re a so nings ex ce e ded the num ber of the ju sti ces adop ting 
the ma jo rity de ci sion. This phe no me non cle arly in di ca tes the di vi sion of tho ught 
wit hin the Con sti tu ti o nal Co u rt, and this might al so bring so me chan ges and 
re con si de ra tion of the ma jo rity’s opi nion in the fu tu re.
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Др Ан драш Те гла ши, ван ред ни про фе сор
На ци о нал ни уни вер зи тет за др жав ну слу жбу, Бу дим пе шта
Фа кул тет за прав не на у ке и др жав ну упра ву 
Te gla si.An dras @u ni-nk e.hu 

ПраксаУставногсудауобластиуставности 
парламентарногизборногсистемаМађарскеупериоду 

од2012.до2017.године

Сажетак: Но ви Ма ђар ски устав (та ко ђе по знат као Основ ни за кон 
или Фун да мен тал ни за кон) из ме нио је пра ви ла ко ја се од но се на из бор чла-
но ва пар ла мен та. Ма ђар ски пар ла мент је, на да ље, пре о бли ко вао та пра-
ви ла на кнад ним до но ше њем два за кон ска ак та: Ак та CCI II од 2011. го ди не 
о из бо ру чла но ва пар ла мен та, и Ак та XXXVI од 2013. го ди не о из бор ном 
по ступ ку. Ма те ри јал на и про це сна пра ви ла из бо ра уне ла су но ве ка рак те-
ри сти ке у из бор ни си стем ко је су мно ги кри ти ко ва ли из устав них раз ло га. 
Рад на си сте мат ски на чин при ка зу је од лу ке Устав ног су да Ма ђар ске о 
прав ним нор ма ма ко је ре гу ли шу пар ла мен тар не из бо ре ка ко су се раз ви ја ле 
од мо мен та усва ја ња ак та о из бор ном по ступ ку.

Кључнеречи: Ма ђар ска, устав ни су до ви, из бор ни по ступ ци, из бор ни 
си сте ми. 

Да тум при је ма ра да: 24.05.2018. 




