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THE IN TER NA TI O NAL LE GAL RE SPON SI BI LITY  
OF STA TES FOR CLI MA TE CHAN GE

Abstract: Cli ma te chan ge has far-re ac hing adver se con se qu en ces on eco-
systems, hu man li ves and he alth as well as on eco no mic pro gress, so the qu e sti on 
ari ses whet her the sta te is re spo si ble for cli ma te chan ge and its adver se ef fects or 
whet her re le vant in ter na ti o nal do cu ments de a ling with cli ma te chan ge (UN Fra me-
work Con ven tion on Cli ma te Chan ge, Kyoto Pro to col and Pa ris Agre e ment) sho uld 
pre scri be and de fi ne re spon si bi lity of a sta te (or mo re sta tes) for cli ma te chan ge and 
its adver se ef fects which oc cur due to non-com pli an ce with obli ga ti ons as su med by 
the abo ve-men ti o ned in ter na ti o nal do cu ments. In the cli ma te chan ge con text the 
pri mary obli ga tion of the sta te is to re du ce its gre en ho u se gass emis sion and thus to 
pro tect the at mosp he re as the com mon good of all man kind. Re cently in cre a sing 
at ten tion has been paid to adap ta tion to the adver se ef fects of cli ma te chan ge and to 
obli ga ti ons of de ve lo ped co un tri es to as sist the le ast de ve lo ped co un tri es and de ve-
lo ping co un tri es, which are at the sa me ti me the most vul ne ra ble to the adver se ef fects 
of the cli ma te chan ge, when fi nan cing and im ple men ting adap ta tion me a su res. The 
pa per al so analyzes the gro unds and ele ments of ge ne ral in ter na ti o nal li a bi lity of 
sta tes for wrong ful acts, as well as in ter na ti o nal cu sto mary ru les – no-harm ru le 
and due di li gen ce stan dard of a co un try’s be ha vi or, as so ur ces of the in ter na ti o nal 
re spo si bi lity of co un tri es that vi o la te the se cu sto mary le gal ru les. 

Keywords: cli ma te chan ge, in ter na ti o nal sta te re spon si bi lity, com pli an ce 
mec ha nism. 

1. IN TRO DUC TION

 The re port from the In ter go vern men tal Pa nel on Cli ma te Chan ge (In ter go-
vern men tal Pa nel on Cli ma te Chan ge, he re i naf ter re fer red to as IPCC)1 cle arly 

1 Web pa ge of IPCC: http://www.ipcc.ch/, 15/ 3/ 2018
2 Cli ma te Chan ge 2014 – Synthe sis Re port – Sum mary for Po licyma kers, http://www.ipcc.

ch/pdf/as ses sment-re port/ar 5/syr/AR 5_SYR_FI NAL_SP M.pd f, 07/ 4/2018 – The war ming of the 
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shows the ex tent of da ma ges oc cur ring in re gi ons aro und the world ca u sed by 
cli ma te chan ge. IPCC has re por ted that the cla ims of chan ges in the cli ma te sys-
tem are ba sed on the fol lo wing in de pen dent evi den ce: the at mosp he re and oce ans 
ha ve war med the amo unt of snow and ice has dec re a sed, the mean glo bal sea le vel 
has in cre a sed, the con cen tra tion of gre en ho u se ga ses has ri sen. The re port al so 
warns of con ti nued gre en ho u se gas emis si ons that ca u se furt her war ming and 
chan ges in all com po nents of the cli ma te system. Li mi ting cli ma te chan ge re qu-
i res a sig ni fi cant and per ma nent re duc tion of gre en ho u se gas emis sion.2

The first part of this ar tic le de als with ge ne ral re spon si bi lity of sta tes for 
vi o la ti ons of in ter na ti o nal law and abo ut the ele ments of this re spon si bi lity. The 
se cond part analyses and ex plo res whet her in ter na ti o nal law has the ca pa city to 
deal with com plex si tu a ti ons such as the de fi ning in ter na ti o nal re spon si bi lity for 
cli ma te chan ge and da ma ges ca u sed by cli ma te chan ge, thro ugh the analysis of 
the re le vant pro vi si ons of the UN Fra me work Con ven tion on Cli ma te Chan ge. The 
third part ela bo ra tes the mec ha nism of com pli an ce with the obli ga ti ons laid down 
in the Kyoto Pro to col which ser ves as a mo del of ac tion in mat ters of sta te re spon-
si bi lity in the fi eld of cli ma te chan ge. The fo urth part gi ves a chro no lo gi cal over-
vi ew of the con cept of “cli ma te da ma ge” in the ne go ti a ti ons on cli ma te chan ge 
af ter the Kyoto Pro to col thro ugh the do cu ments adop ted at the ses si ons of the 
Con fe ren ce of the Par ti es, in clu ding the Pa ris Agre e ment. The fifth part analyses 
in ter na ti o nal cu sto mary law ru les that are the ba sis of sta tes’ re spon si bi lity for 
cli ma te chan ge, pri ma rily the no-harm ru le and the con cept of due di li gen ce. The 
sixth part sta tes fi nal con clu si ons re ac hed af ter con duc ting analyses. 

The pos si bi lity of esta blis hing sta tes’ re spon si bi lity for da ma ges due to cli-
ma te chan ge in terms of vi o la tion of fun da men tal hu man rights is an is sue that is 
beyond the sco pe of this ar tic le, but it is very chal len ging and worth studying 
sin ce the har mful ef fects of cli ma te chan ge af fect so me of the ba sic hu man rights 
of pe o ple aro und the world, espe ci ally di sa dvan ta ged and vul ne ra ble gro ups, who 

cli ma te system is cle ar-cut , says the Fifth As ses sment Re port of the In ter go vern men tal Pa nel on 
Cli ma te Chan ge, whi le the re con struc tion of the Earth’s sur fa ce tem pe ra tu re over the past 1500 
years sug gests that the re cent war ming is un pre ce den ted du ring this pe riod, which le ads to a dra-
stic dif fe ren ce in the ra te of chan ge. 

2 The key pro blem is, pre ci sely, the ra te of chan ge that can ex ce ed our abi lity to adapt. See 
Chri sti na Vo igt, “Sta te re spon si bi lity for Cli ma te Chan ge da ma ges”, Nor dic Jo ur nal of In ter na ti-
o nal Law, vol. 77, 1-2/2008, 2. – Small island sta tes are par ti cu larly vul ne ra ble to the ef fects of 
cli ma te chan ge, as ri sing sea le vels and ex tre me we at her events lead to the da ma ge and de struc tion 
of vi tal in fra struc tu re and de vi ces that ma ke li fe ea si er for the island’s com mu ni ti es. The re is a 
hu ge num ber of pe o ple on the Afri can con ti nent who are ex po sed to in cre a sed wa ter scar city due 
to cli ma te chan ge (780 mil lion pe o ple lack ac cess to he althy wa ter so ur ces, and it is esti ma ted that 
one third of the world’s po pu la tion lacks ade qu a te sa ni ta tion). Ac cor ding to the World He alth Or ga-
ni sa tion, every day aro und 3,900 chil dren die due to the use of dirty wa ter and po or hygi e ne. Every 
year 3,41 mil lion pe o ple die from lack of wa ter, sa ni ta tion and po or hygi e ne. So ur ces: http://blu e pla-
net net work.org /wa ter/ and http://www.un.org/wa ter for li fe de ca de/bac kgro und.shtml, 22/ 5/ 2018
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ha ve not con tri bu ted to the se chan ges and ha ve the le ast ca pa city to adapt. In this 
con text, the con cern for pro tec ting the ba sic hu man rights is al so the fight aga inst 
cli ma te chan ge and its adver se con se qu en ces.3

2. RE SPON SI BI LI TI ES OF STA TES FOR IN TER NA TI O NALLY  
WRONG FUL ACTS

 The In ter na ti o nal Law Com mis sion co di fied the ge ne ral ru les of in ter na ti-
o nal re spon si bi li ti es of sta tes in the Draft Ar tic les on Re spon si bi lity of Sta tes for 
In ter na ti o nally Wrong ful Acts (he re i naf ter re fer red to as the Draft).4 In or der to 
de ter mi ne the re spon si bi lity of a Sta te, it must be con fir med that the Sta te has 
com mit ted a wrong ful act. The se con dary ru les of a Sta te’s re spon si bi lity are ap-
pli ca ble only if the con duct of a Sta te con sti tu tes a bre ach of pri mary in ter na ti o nal 
obli ga ti ons.5 In ter na ti o nal Co urt of Ju sti ce has ap plied the prin ci ple un der Ar tic-
le 1 of the Draft in nu me ro us ca ses, advi sory opi ni ons on re pa ra tion for da ma ge 
as well as in the in ter pre ta tion of tre a ti es.6 Ar bi tral tri bu nals ha ve al so con fir med 
this prin ci ple on se ve ral oc ca si ons.7 It is ob vi o us that, much ear li er be fo re or af ter 
the In ter na ti o nal Law Com mis sion has for mu la ted Ar tic le 1 of the Draft, the re 
has al ways been a wi dely re cog ni sed prin ci ple that every wrong ful act of a Sta te 
en ta ils in ter na ti o nal re spon si bi lity.8 The re are dif fe rent opi ni ons on the is sue of 

3 Ro do ljub Etin ski, “Cli ma te chan ge and chan ges in the in ter na ti o nal or der,” Cli ma te chan ge 
– Le gal and Eco no mic Chal len ges, Year bo ok, edi tor Ste van Li lić, Fa culty of Law of the Uni ver sity 
in Bel gra de Cen tre for Pu blis hing and In for ming, 2011, 78 – 81. See Bo jan Tu bić, “Ac cess to the 
‘in ter na ti o nal ju sti ce’ (Ju ris dic tion of in ter na ti o nal co urts) in the fi eld of en vi ron men tal pro tec tion”, 
Year bo ok of the Law Fa culty in No vi Sad, 3/2014, 321-335. See Svi tla na Krav chen ko, “Pro ce du ral 
Rights as a Cru cial Tool to Com bat Cli ma te Chan ge”, Ge or gia Jo ur nal of In ter na ti o nal and Com-
pa ra ti ve Law, School of Law, Uni ver sity of Ge or gia, vol. 38, 3/2010.

4 Draft Ar tic les on Sta te Re spon si bi lity for In ter na ti o nally Wrong ful Acts, with com men-
ta ri es (2001), Yea r bo ok of the In ter na ti o nal Com mis sion, vol. II, Pa rt Two, 2001. 

5 Ar tic les 1-3 and 12-5 of the Draft
6 Cor fu Chan nel ca se in the Mi li tary and Pa ra mi li tary Ac ti vi ti es in and aga inst Ni ca ra gua ca-

se (Ni ca ra gua v. USA), Me rits, Jud gment, I.C.J. Re ports, 1986; Re pa ra tion on In ju ri es Suf fe red in the 
Ser vi ce of the Uni ted Na ti ons, Advi sory Opi nion, I.C.J. Re ports, 1949; In ter pre ta tion of Pe a ce Tre a-
ti es with Bul ga ria, Hun gary and Ro ma nia, Se cond Pha se, Advi sory Opi nion, I.C.J. Re ports, 1950.

7 In ter na ti o nal Fis he ri es Com pany (USA) v. Uni ted Me xi can Sta tes, Re port of In ter na ti o-
nal Ar bi tral Awards, vol. IV, 1931, 691-746; Armstrong Cork Com pany Ca se – De ci sion No. 18, 
vol. XIV, 1953, 159-173; Ra in bow War ri or Ca se (New Ze a land v. Fran ce), Re port of In ter na ti o nal 
Ar bi tral Awards, vol. XX, 1990, 215-284. 

8 On  ear li er dif fe rent ap pro ac hes to de fi ning the le gal re la ti ons ari sing from the in ter na-
ti o nal un law ful act, see Di o ni sio An zi lot ti, “Cor so di di rit to In ter na zi o na le”, 4th ed., CE DAM, 
Pa dua, 1955, 385 and Ian Brow lie, “Prin ci ples of Pu blic In ter na ti o nal Law”, 5th ed. Ox ford Uni ver-
sity Press, 1998, 435, ac cor ding to ILC Year bo ok of the In ter na ti o nal Com mis sion, vol. II, Part Two, 
2001, 33. 



whet her the le gal re la ti ons ari sing from the in ter na ti o nal un law ful act are bi la te ral, 
so that they only con cern the re spon si ble Sta te and the af fec ted Sta te. Ho we ver, 
it is in cre a singly be ing re cog ni sed that cer tain wrong ful acts in vol ve the re spon-
si bi lity of a Sta te to wards se ve ral or mo re co un tri es, or even to the in ter na ti o nal 
com mu nity as a who le.9 Ar tic le 2 of the Draft sti pu la tes that the re is in ter na ti o nally 
wrong ful act of a Sta te when the con duct con si sting of an ac tion or omis sion: (a) 
can be at tri bu ted to the Sta te un der in ter na ti o nal law and (b) con sti tu tes a bre ach 
of an in te r na ti o nal obli ga tion of the Sta te.10 The Com mis sion in its Com ments 
con fir med that the re are no ex cep ti ons to the prin ci ple con fir med in Ar tic le 2 of 
the Draft, whe re two ne ces sary con di ti ons for the exi sten ce of an in te r na ti o nal 
wrong ful act ha ve been pre scri bed. Furt her mo re, a qu e sti on has been po sed: 
whet her the se two con di ti ons are suf fi ci ent, be ca u se so me ti mes the in ter na ti o nal 
re spon si bi lity can not be de ter mi ned by a me re fact that a cer tain Sta te do es not 
comply with its obli ga ti ons, as long as the re are no cer tain ele ments, par ti cu larly 
a da ma ge to anot her Sta te. Re qu i re ment of ad di ti o nal ele ments de pends on the 
con tent and in ter pre ta tion of the pri mary obli ga tion, and the re is no a ge ne ral ru-

9 A sig ni fi cant step in this di rec tion has been ta ken by ver dict of the In ter na ti o nal Co urt 
of Ju sti ce in Bar ce lo na Trac tion ca se of 1964, in which the Co urt sta ted that the es sen tial dis tin-
ction sho uld be drawn bet we en the obli ga ti ons of a Sta te to wards the in ter na ti o nal com mu nity as 
a who le, and tho se ari sing vis-à-vis ot her co un tri es in the fi eld of di plo ma tic pro tec tion. In the first 
si tu a tion it co mes to pro tec ting rights, which is the in te rest of all co un tri es, and the re fo re it is abo-
ut the obli ga ti ons that ope ra te er ga om nes. With re gard to the com ments that the Com mis sion has 
ma de on this is sue, one may won der whet her the at ti tu de of the Com mis sion on the re spon si bi lity 
of one or mo re sta tes to wards a num ber of ot her sta tes or the en ti re in ter na ti o nal com mu nity can 
be ap plied when it co mes to re spon si bi lity and da ma ges ca u sed by cli ma te chan ge? For exam ple, 
the ap pli ca tion of co un ter me a su res that are ava i la ble to the in ju red Sta te, in ad di tion to the pos si-
bi lity of se e king com pen sa tion for da ma ge, is not ap pro pri a te when it co mes to the en vi ron ment, 
sin ce it is ob vi o us that un der ta king co un ter me a su res in terms of e.g. an in cre a se in gre en ho u se 
gas emis si ons of af fec ted co un tri es wo uld ha ve bad con se qu en ces for the ge ne ral sta tus of emis-
si ons and har mful con se qu en ces of the in cre a se. On ap pli ca tion and li mi ta ti ons to the ap pli ca tion 
of co un ter me a su res as a right of in ju red Sta te to su spend the per for man ce of its ot her obli ga ti ons 
to wards the Sta te which has com mit ted in te r na ti o nal un law ful act, see Ro do ljub Etin ski, Sa nja 
Đa jić, Pu blic In ter na ti o nal Law, Fa culty of Law in No vi Sad, 2012, 270 and 271. See Ar tic les 49-53 
of the Draft.

10 ILC Year bo ok, vol. II, Part Two, 2001 34. In ter na ti o nal Co urt of Ju sti ce na med the se two 
ele ments in Phosp ha tes in Mo roc co Ca se (Per ma nent Co urt of In ter na ti o nal Ju sti ce, Jud ge ment 
No. 28, 1938). The Co urt ex pli citly lin ked the cre a tion of in ter na ti o nal re spon si bi lity with the exi-
sten ce of act that can be at tri bu ted to the Sta te and which is con trary to the con tract law of anot her 
Sta te. The reby, the Com mis sion in its com ments re li es on the at ti tu de of the In ter na ti o nal Co urt 
of Ju sti ce in the ca se of Uni ted Sta tes Di plo ma tic and Con su lar Staff in Te hran Ca se (In ter na ti o-
nal Co urt of Ju sti ce, No. 64, 1980) whe re the Co urt, in or der to de ter mi ne the re spon si bi lity of the 
Isla mic Re pu blic of Iran, said that first of all it sho uld be de ter mi ned to what ex tent the par ti cu lar 
con duct may le gally be at tri bu ted to Iran, and se condly, to con si der com pa ti bi lity or in com pa ti bi-
lity of such con duct with the obli ga ti ons of Iran from the agre e ments that are in for ce or in ac cor-
dan ce with ot her ap pli ca ble ru les of the in te r na ti o nal law.
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le in this re gard.11 Etin ski and Dja jic sta te that what is im por tant for de ter mi ning 
whet her the sta te has vi o la ted the obli ga tion is cor rect in ter pre ta tion of obli ga ti ons, 
that is, a cle ar and pre ci se de fi ni tion of what the sta te is obli ged to do. 12 The se cond 
part of the Draft, which in clu des the con tent of the in ter na ti o nal re spon si bi lity of 
Sta tes, sti pu la tes that the Sta te which is re spon si ble for in ter na ti o nal wrong ful act 
is obli ged to: (a) stop the ac ti vity, if it con ti nu es do so, and (b) if the cir cum stan ces 
re qu i re it, to of fer ap pro pri a te in su ran ce and gu a ran tee that they will not re pe at 
that kind of il le gal ac ti vity.13 A re spon si ble Sta te is obli ged to ma ke full re pa ra tion 
for the in jury that has been ca u sed by in ter na ti o nal wrong ful act. The in jury in-
clu des any da ma ge, whet her ma te rial or mo ral.14 Ar tic le 33 of the Draft sti pu la tes 
that the obli ga ti ons set out in that part may re la te to anot her Sta te, to se ve ral Sta-
tes or to the in ter na ti o nal com mu nity as a who le, de pen ding on the na tu re and 
con tent of the in ter na ti o nal obli ga tion and on the cir cum stan ces of the bre ach. Full 
re pa ra tion for the in jury ca u sed by in ter na ti o nally wrong ful act may ta ke the form 
of re sti tu tion, com pen sa tion and sa tis fac tion, eit her in one of the se sha pes or in 
com bi na tion.15 Re sti tu tion in clu des the obli ga tion of the Sta te which has ma de 
in ter na ti o nally wrong ful act to re sto re the si tu a tion that exi sted be fo re the act was 
com mit ted (re sti tu tio in in te grum) to the ex tent which is not ma te ri ally im pos si ble, 
and as for the rest part, to ma ke the com pen sa tion by co ve ring any fi nan ci ally 
as ses sa ble da ma ge in clu ding the loss of pro fits to the ex tent as esta blis hed.16 A 
Sta te which has com mit ted wrong ful act is obli ged to of fer sa tis fac tion for the 
in jury ca u sed by the act, if it can not be ma de by re sti tu tion or com pen sa tion.17 
Ar tic les 40 and 41 of the Draft sti pu la te ru les which de ter mi ne the le gal con se qu-
en ces of a se ri o us bre ach of the obli ga ti ons un der pe remp tory norm of in ter na ti o nal 
law (ius co gens). Se ri o us bre ach in vol ves a big and syste ma tic fa i lu re of the re-
spon si ble Sta te to ful fill its obli ga tion un der pe remp tory norm.18 

An in ju red Sta te can se ek its rights from the re la ti on ship of re spon si bi lity by 
the re qu est in which it spe ci fi es the con duct that the re spon si ble Sta te sho uld ta ke 

11 ILC Year bo ok, vol. II, Part Two, 2001, 36. For exam ple, con trac tual obli ga tion, that a 
sin gle law sho uld be pas sed, has been bre ac hed by non-is su an ce of the law, so it is not ne ces sary 
that the ot her Par ti es in di ca tes any spe ci fic da ma ge it suf fe red be ca u se of that fa i lu re.

12 R. Etin ski, S. Đa jić, 253.
13 Ar tic le 30 of the Draft
14 Re spon si ble Sta tes can not rely on the pro vi si ons of its in ter nal law as ju sti fi ca tion for not 

me e ting the ir obli ga ti ons (Ar tic le 31 of the Draft).
15 Ar tic le 34 of the Draft. See R. Etin ski, S. Đa jić, 262-265.
16 Ar tic les 35 and 36 of the Draft
17 Ar tic le 37 of the Draft. Sa tis fac tion may in clu de re cog ni tion of the bre ach, the ex pres si-

on of re gret, a for mal apo logy or anot her ap pro pri a te form, in a way that sa tis fac tion must not be 
dis pro por ti o na te to the in jury or hu mi li a ting to the re spon si ble Sta te. 

18 Ar tic les 40 and 41 of the Draft. Sta tes shall co o pe ra te in le gal me ans to bring an end to 
a se ri o us bre ach of said obli ga tion, and no co un try will re cog ni se as le gal the si tu a tion that is a 
re sult of a se ri o us bre ach of this obli ga tion, nor will it help in ma in ta i ning such si tu a tion.
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in or der to stop bre ac hing the obli ga tion, a form of re pa ra tion and me a su res that 
the re spon si ble Sta te sho uld ta ke in or der to pre vent the re pe ti tion of bre ach of 
obli ga ti ons in the fu tu re. If the re are se ve ral in ju red Sta tes, each of them can sub-
mit the ir re qu ests in di vi du ally, and if the re are se ve ral re spon si ble Sta tes, an in-
ju red Sta te can apply to each of them, so that the re ce i ved fi nan cial com pen sa tion 
co vers the da ma ge. Anot her Sta te, to which the obli ga tion is owed, and the obli-
ga tion ser ves to pro tect the col lec ti ve in te rest of the gro up, may se ek from the 
re spon si ble Sta te to ce a se to com mit a wrong ful act and of fer them gu a ran tee that 
it will not hap pen again as well as re pa ra ti ons to the in ju red Sta te.19 An in ju red 
Sta te is one to which the obli ga tion that has been bre ac hed is owed in di vi du ally, 
and apart from the in ju red Sta te, the Com mis sion de ter mi nes the gro up of Sta tes 
which, alt ho ugh not in ju red in the nar row sen se, al so ha ve the right to hold the 
re spon si ble Sta te ac co un ta ble. If the de ter mi ned obli ga tion is owed to the gro up 
of Sta tes or the in ter na ti o nal com mu nity as a who le, an in ju red Sta te is one that 
is par ti cu larly af fec ted by the wrong ful act, or any ot her Sta te if the bre ach of said 
obli ga tion ra di cally chan ges the po si tion of the se Sta tes in terms of furt her exer-
ci se of the ir rights and obli ga ti ons.20 In Ar tic le 55 of the Draft, the ap pli ca tion of 
the le gal prin ci ple of “lex spe ci a lis de ro gat le gi ge ne ra li” has been con fir med 
when it was sta ted that the ar tic les of the Draft shall not apply whe re the con di ti-
ons for the exi sten ce of an in ter na ti o nally wrong ful act or the con tent or im ple-
men ta tion of the in ter na ti o nal re spon si bi lity of the Sta te are go ver ned by spe cial 
ru les of in ter na ti o nal law.21 

3. STA TE RE SPON SI BI LITY UN DER THE UNI TED NA TI ONS  
FRA ME WORK CON VEN TION ON CLI MA TE CHAN GE

In the con text of en vi ron men tal de gra da tion and the oc cur ren ce of tran sbo-
un dary da ma ges, the law on Sta tes’ re spon si bi lity has two fun cti ons: the first is 
to sup port the ba sic ru les esta blis hed by con tract or cu sto mary law, who se aim is 

19 R. Etin ski, S. Đa jić, 269 and 270. In the li te ra tu re we find the di vi sion of su bjects of in-
ter na ti o nal re spon si bi lity on the ac ti ve and pas si ve. In the Draft, In ter na ti o nal Law Com mis sion 
uses mo re ade qu a te term “in ju red Sta te” in stead of the term “pas si ve su bject”.

20 Ar tic les 46 – 48 of the Draft
21 See Ric hard S. J. Tol, Ro da Ver heyen, “Sta te re spon si bi lity and com pen sa tion for cli ma te 

chan ge da ma ges – a le gal and eco no mic as ses sment“, Energy Po li ce 32, 2004, 1116. – Uni ted Na tion 
Con ven tion on the Law of the Sea re gu la tes the rights and obli ga ti ons of Sta tes with re gard to the 
spe ci fic le gal re gi me of ma ri ti me zo nes and the pro tec tion of the ma ri ne en vi ron ment. Ar tic le 194.2 
of the Con ven tion im pli citly pro hi bits un re stric ted gre en ho u se gas emis si ons, by com mit ting Sta tes 
to en su re that ac ti vi ti es wit hin the ir ju ris dic tion and con trol are con duc ted so as not to ca u se da ma-
ge by pol lu tion to ot her Sta tes and the ir en vi ron ment. Ar tic le 235 sti pu la tes that Sta tes are re spon si-
ble for the ful fil lment of the ir in ter na ti o nal obli ga ti ons re gar ding the pro tec tion and pre ser va tion of 
the ma ri ne en vi ron ment, and that they are re spon si ble in ac cor dan ce with in ter na ti o nal law.
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to pre vent the oc cur ren ce of da ma ge to the en vi ron ment, whi le the se cond is to 
en su re the in ju red sta tes the right to re sti tu tion and com pen sa tion.22

Con tract law is the main so ur ce of obli ga ti ons in in ter na ti o nal law of the 
en vi ron ment which con ta ins much mo re de fi ned ru les and dif fe rent obli ga ti ons 
than the com mon law in this fi eld. The exi sten ce of con tract ex clu des the ap pli-
ca tion of the ge ne ral com mon law bet we en the Par ti es.23 In the in ter na ti o nal law, 
this phe no me non is cal led “self-con ta i ned re gi mes”.24 “In the in ter nal le gal systems,” 
says Bo dansky “ele ments of the le gal form, the co urt re qu i re ments and en for ce-
ment go hand in hand, and this is con si de rably less com mon at the in ter na ti o nal 
le vel, be ca u se many in ter na ti o nal agre e ments, if not most of them, do not con tain 
or pro vi de mec ha nisms for ju di cial pro tec tion and en for ce ment.”25 The cen tral 
qu e sti on is whet her the se con tracts con tain an obli ga tion on the con duct of Sta tes 
who se bre ach con sti tu tes the ba sis of in ter na ti o nal re spon si bi lity (e.g. the obli ga-
tion of Sta tes to ta ke all ava i la ble me a su res to avoid da ma ge). The star ting po int 
for this analysis is the re la ti on ship bet we en the le gal fra me work set in the Uni ted 
Na ti ons Fra me work Con ven tion on Cli ma te Chan ge (he re i naf ter re fer red to as the 
Con ven tion or UNFCCC)26, by Kyoto Pro to col27 and the Pa ris Agre e ment28, on 
the one si de, and the ge ne ral in ter na ti o nal law, on the ot her si de. Most of the se 

22 Chri sti na Vo igt, 3, ac cor ding to Ore go Vi cu na, “In sti tut de Dro it In ter na ti o nal – Re so lu-
tion on Re spon si bi lity and Li a bi lity: Re spon si bi lity and Li a bi lity for En vi ron men tal Da ma ge un der 
In ter na ti o nal Law: Is su es and Trands” Ge org town En vi ron men tal Law Re vi ew, 10, 1998, 279. 
Ho we ver, the re is lit tle con cre te evi den ce that the Sta tes re cog ni se the ir re spon si bi lity for en vi-
ron men tal da ma ge as a po si ti ve in cen ti ve to ta ke pre ven ti ve me a su res in or der to pre vent da ma ge, 
or as me ans of re sti tu tion or com pen sa tion. One of the exam ples is the nuc le ar ac ci dent in Cher-
nobyl, which ca u sed sig ni fi cant da ma ge to many co un tri es of Nort hern Eu ro pe, no ne of which had 
tried to apply for com pen sa tion from the So vi et Union. The re a son for this is partly ba sed on po-
li ti cal con stra ints, but al so on the le gal un cer ta inty.

23 See Mat thew Hap pold, “The re la ti on ship bet we en Uni ted Fra me work Con ven tion on 
Cli ma te Chan ge and ot her ru les of pu blic in ter na ti o nal law, in par ti cu lar on Sta tes’ re spon si bi lity 
for adver se im pacts of cli ma te chan ge“, 2, ava i la ble at: http://le gal re spon se i ni ti a ti ve.or g/wp -con-
tent/uplo ads/2013/07/BP43E-Bri e fing-pa per-UNFCCC-and-Lex-spe ci a lis-31-Ja nu ary-2013.pd f, 
09/ 3/ 2018

24 C. Vo igt, 3, ac cor ding to Bru no Sim ma, “Self-Con ta i ned Re gi mes“, Net her lands Year-
bo ok of In ter na ti o nal Law 16/1985, 115. See ILC Re port “Frag men ta tion of In ter na ti o nal Law: 
Dif fi cul ti es Ari sing from the Di ver si fi ca tion and Ex pan si on of In ter na ti o nal Law“, writ ten by 
Mart ti Ko sken ni e mi, A/CN.4/L. 682, 2006, 65 -99. See: Bru no Sim ma, Dirk Pul kow ski, “Of Pla-
nets and the Uni ver se: Self-con ta i ned Re gi mes in In ter na ti o nal Law“, The Eu ro pean Jo ur nal of 
In ter na ti o nal Law ,Vol. 17, 3/2006, ava i la ble at: http://www.ejil.org/pdfs/17/3/202.pdf, 11/ 02/2018

25 Da niel Bo dansky, “The Le gal Cha rac ter of the Pa ris Agre e ment“, Re vi ew of Eu ro pean, 
Com pa ra ti ve and In ter na ti o nal En vi ron men tal Law, 25, 2, 2016, 146

26 Uni ted Na ti ons Fra me work Con ven tion on Cli ma te Chan ge – UNFCCC. Con tent of the 
Con ven tion is ava i la ble at: https://unfccc.int/re so ur ce/docs/convkp/con veng.pdf , 14/2/ 2018

27 Kyoto Pro to col, ava i la ble at: https://unfccc.int/re so ur ce/docs/convkp/kpeng.pdf, 14/ 3/ 2018
28 Pa ris Agre e ment, ava i la ble at: https://unfccc.int/re so ur ce/docs/2015/cop21/eng/l09r01.

pdf, 05/ 3/ 2018



con tracts, says Vo igt, do not con tain cle ar ba sic obli ga ti ons or se con dary ru les 
de a ling with the le gal con se qu en ces of the bre ach of obli ga tion.29 UN Con ven tion 
on Cli ma te Chan ge is a fra me work agre e ment which left a sig ni fi cant de gree of 
di scre tion to the Par ti es to de fi ne rights and obli ga ti ons on the ir own, from which 
ari ses the dif fi culty to iden tify the spe ci fic obli ga ti ons of Sta tes on the ba sis of 
ba sic obli ga ti ons con ta i ned in this Con ven tion.30 The Con ven tion do es not con tain 
pro vi si ons that de fi ne the re spon si bi lity of Sta tes for non-com pli an ce with obli-
ga ti ons which le ads to adver se con se qu en ces of cli ma te chan ge, but in stead it is 
fo cu sed on mi ti ga tion me a su res.31 Al so, the Con ven tion do es not deal with da ma-
ges due to cli ma te chan ge, nor do es it con tain pro vi si ons de a ling with com pen sa-
tion for the da ma ge.32 Hi story of ne go ti a tion shows that Par ti es ha ve de ci ded to 
fo cus on the pro vi si ons on mi ti ga tion, rat her than to fight aga inst the pos si ble 
da ma ges that af fect pe o ple, eco no mi es and ecosystems. Yet the Par ti es are awa re 
of the pro blem of da ma ge, as re flec ted in the pre am ble to the Con ven tion, whe re 
it is re pe a ted that the Sta tes “ha ve a re spon si bi lity to en su re that ac ti vi ti es wit hin 
the ir ju ris dic tion or con trol do not ca u se da ma ge to the en vi ron ment of ot her Sta-
tes or are as beyond the li mits of the ir ju ris dic tion.”33 

Alt ho ugh Ar tic le 2 of the UNFCCC is of ten in ter pre ted as a non-le gally 
bin ding text used to set po li ti cal go als, in le gal terms it can be re gar ded as im por-
tant be ca u se it con sti tu tes the aim and pur po se of the Con ven tion in terms of the 
cu sto mary law of con tracts.34 The re fo re, this ar tic le can be used as an aid in the 
in ter pre ta tion of ot her pro vi si ons of the Con ven tion. Pu r su ant to Ar tic le 18 of the 
Vi en na Con ven tion on the Law of Tre a ti es35, which has lar gely co di fied cu sto mary 

29 C. Vo igt, 3, ac cor ding to M. A. Fit zma u ri ce and C. Red gwell, “En vi ron men tal Non-Com-
pli an ce Pro ce du res and In ter na ti o nal Law“, Net her lands Year bo ok of In ter na ti o nal Law, 2000, 35-65 

30 C. Vo igt, ac cor ding to Aki ko Oka mat su, “Pro blems and Pro spects of In ter na ti o nal Le gal 
Dis pu tes on Cli ma te Chan ge“, ava i la ble at: http://user pa ge.fu-ber lin.de/ffu /akum welt/bc2005/pa-
pers/oka mat su_bc2005.pdf , 14/ 11/ 2017

31 M. Hap pold, 2 and 3.
32 See mo re on this: R. Tol, R. Ver heyen, 1114
33 See Pa ra graph 8 of the pre am ble of UNFCCC. Af ter the ra ti fi ca tion of the UNFCCC 

so me Par ti es ha ve ma de ex pli cit re ser ve en su ring that the Con ven tion do es not prec lu de the ap pli-
ca tion of in ter na ti o nal law on Sta tes’ re spon si bi lity. Dec la ra ti ons that ha ve been drawn up by the 
Go vern ment of Na u ru, Tu va lu, Fi ji and Pa pua New Gu i nea con firm that the pro vi si ons of the 
UNFCCC in any way will not be able to con sti tu te a wa i ver of any right un der in ter na ti o nal re gu-
la ti ons re gar ding the re spon si bi li ti es of Sta tes for the har mful ef fects of cli ma te chan ge. Op. cit. 
C. Vo igt; 4

34 Ti mo Ko i vu ro va, “In ter na ti o nal Le gal Ave nu es to Ad dress the Plight of Vic tims of Cli-
ma te Chan ge: Pro blems and Pro spects“, Jo ur nal of En vi ron men tal Law and Li ti ga tion, Uni ver sity 
of Ore gon, 12/2007, 275, ac cor ding to Ro da,Ver heyen, “Cli ma te Chan ge Da ma ge and In ter na ti o-
nal Law: Pre ven tion Du ti es and Sta te Re spon si bi lity“, Year bo ok of In ter na ti o nal En vi ron men tal 
Law, vol. 16, 1/2005, 865–868. See M. Hap pold, 3. 

35 Vi en na Con ven tion on the Law of Tre a ti es (1969) ca me in to ef fect in 1980 Con tent is 
ava i la ble at: http://un tre tay.un .or g/il c/texts/in stru ments/en glish/con ven ti ons/1_1_1969.pdf . 
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in ter na ti o nal law of tre a ti es, a co un try that signs the Con ven tion sho uld re frain 
from me a su res which are con trary to the aim and pur po se of the Con ven tion.36 
Ar tic le 4, pa ra graph 2 of the UNFCCC sti pu la tes that in du stri a li zed co un tri es 
com mit to re du ce the ir gre en ho u se gas emis si ons by 2000 to the le vel da ting back 
to 1990, which shows that it do es not set spe ci fic and con cre te go als of re duc tion 
of gre en ho u se gas, the re fo re so me aut hors and com men ta to rs say that the le gal 
sta tus of the se pro vi si ons is qu e sti o na ble.37 One of me a su ra ble obli ga ti ons un der 
the Con ven tion is a pro ce du ral obli ga tion of de ve lo ped co un tri es to re port on po-
li ci es and me a su res they ha ve ta ken to re du ce the ir emis si ons.38 And all co un tri es 
are obli ged to re port the ir in ven to ri es of gre en ho u se ga ses an nu ally.39 Be ca u se of 
the se short co mings in terms of cla rity and pre ci sion of the obli ga ti ons pre scri bed 
in the Con ven tion, the Par ti es ha ve not re ac hed a high le vel of com pli an ce with 
the obli ga ti ons40. The con cept is ne it her men ti o ned in the Con ven tion nor in the 
de ci si ons of the Con fe ren ce of the Pa r ti es, but it is mo re cor rect to re fer to the 
obli ga ti ons pre scri bed by the Con ven tion as the im ple men ta tion pro cess re la ting 
to the me a su res ta ken by Sta tes in or der to put an in ter na ti o nal agre e ment in for ce 
un der do me stic law.41

Ar tic le 13 of the Con ven tion pro vi des that the Con fe ren ce of the Par ti es of 
the Con ven tion shall work on the esta blis hment of a mul ti la te ral con sul ta ti ve pro-
cess, which will be ava i la ble to the Par ti es at the ir re qu est, to ad dress is su es re la ted 

36 See D. Bo dansky (2016) – Alt ho ugh the UNFCCC, in ac cor dan ce with the Vi en na Con-
ven tion on the Law of Tre a ti es, is con si de red a le gally bin ding con tract, Ar tic le 4.2 of the Con ven-
tion has been for mu la ted mo re as a le gally non-bin ding, rat her than a le gally bin ding norm. 

37 T. Ko i vu ro va, 276. Ac cor ding to Da niel Bo dansky, “The Uni ted Na ti ons Fra me work 
Con ven tion on Cli ma te Chan ge: A Com men tary”, Yale Jo ur nal of In ter na ti o nal Law, vol. 18, 
1/1993, 281-295. See M. Hap pold, 4. See Xu e man Wang, Glenn Wi ser, “The Im ple men ta tion and 
Com pli an ce Re gi mes un der the Cli ma te Chan ge Con ven tion and its Kyoto Pro to col”, Re vi ew of 
Eu ro pean, Com pa ra ti ve & In ter na ti o nal En vi ron men tal Law, 

© Blac kwell Pu blis hers Ltd, 11, 2/2002, 184 – UNFCCC is the first con cre te in ter na ti o nal 
ef fort to com bat cli ma te chan ge, and be ca u se of un cer ta in ti es in the sci en ce of cli ma te and the 
si tu a tion in the eco no mi es of the co un tri es at the ti me of its adop tion, the Con ven tion con ta ins 
“soft” obli ga ti ons of the Pa r ti es to un der ta ke a ge ne ral obli ga tion of mi ti ga tion and adap ta tion to 
cli ma te chan ge.

38 Ar tic le 4, pa ra graph 2 (b) of the Con ven tion.
39 Ar tic le 4, pa ra graph (a) of the Con ven tion.
40 In En glish, this term de no tes the “com pli an ce”, which me ans “agre e ment”, “ap pro val”, 

“sub mis sion”.
41 Thus, Ar tic le 4.2 of the UNFCCC in co njun ction with Ar tic le 2 obli ges the Pa r ti es to 

ta ke ac tion to adopt po li ci es and me a su res to sta bi li ze the con cen tra tion of gre en ho u se ga ses in 
the at mosp he re. The re fo re, the se two ar tic les to get her can be un der stood as a pri mary ru le who se 
bre ach is an il le gal act. A Sta te com mit such an act if it do es not ta ke at all or if it ta kes in suf fi ci-
ent me a su res to mo dify the gro wing trend of gre en ho u se gas emis si ons. This ar gu ment can be 
sup por ted with re fe ren ce to the abo ve Ar tic le 18 of the Vi en na Con ven tion on the Law of Tre a ti es 
and the prin ci ple of good fa ith.
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to the in ter pre ta tion and ap pli ca tion of the Con ven tion. In the Ar tic le 14 it is sta-
ted that the set tle ment of dis pu tes is re la ted to the in ter pre ta tion or the ap pli ca tion 
of the Con ven tion, the reby the Con ven tion do es not con tain any pro vi si ons re la ted 
to re spon si bi li ti es of the Sta tes for the adver se ef fects of cli ma tic chan ges, which 
im pli es that dis pu tes re gar ding the Sta tes’ re spon si bi li ti es are not co ve red by the 
pro vi si ons of Ar tic le 14. The re fo re the said ar tic le can not be re gar ded as esta blis-
hing lex spe ci a lis system in mat ters of Sta tes’ re spon si bi lity for the bre ach of 
pro vi si ons of the Con ven tion.42 If the Par ti es want to sub mit the dis pu te to the 
ju di cial set tle ment, they must ma ke a writ ten dec la ra tion.43 Ar tic le 14, pa ra graph 
5 of the Con ven tion pre scri bes the ru les for the pro ce du re of con ci li a tion. Star ting 
dis pu tes con cer ning glo bal war ming be fo re the In ter na ti o nal Co urt of Ju sti ce, 
says Stra uss, wo uld bring sig ni fi cant be ne fits, but the ba r ri e rs to the ir ini ti a tion 
are evi dent. Only Sta tes may fi le cla ims aga inst ot her Sta tes be fo re the In ter na ti-
o nal Co urt of Ju sti ce.44 Con ver sely, the re is a no ti ce a ble in cre a se in law su its re-
gar ding de ter mi na tion of re spon si bi lity for con tri bu ting to cli ma te chan ge at the 
na ti o nal le vel.45 De ter mi ning which Sta te or Sta tes wo uld most ef fec ti vely be 
able to fi le a su it is not sim ple, be ca u se al most all of us pa r ti ci pa te in ca r bon-eco-

42 M. Hap pold, 5 – Upon sig ning the UNFCCC, Fi ji sta ted that by sig ning the Con ven tion 
they shall not in any way wa i ve any rights un der in ter na ti o nal law con cer ning the li a bi lity of the 
Sta te for the har mful ef fects of cli ma te chan ge, and that no pro vi sion of the Con ven tion can be 
in ter pre ted as to de vi a te from the prin ci ples of ge ne ral in ter na ti o nal law. A si mi lar sta te ment du-
ring the sig ning or ra ti fi ca tion of the Con ven tion ga ve Ki ri ba ti, Na u ru and Pa pua New Gu i nea. 
Ho we ver, the in ter pre ta ti ve dec la ra tion is not bin ding, it ser ves to tho se who are ma king the sta-
te ment to gi ve the ir opi nion on the me a ning and in ter pre ta tion of the con tract or its spe ci fic pro-
vi si ons, but this opi nion do es not bind the ot her Par ti es to ex pli citly deny them. See T. Ko i vu ro va 
277 ac cor ding to R. Ver heyen, 117.

43 Only the So lo mon Islands and the Net her lands ac cep ted the ar bi tra tion as a me ans of 
set tling dis pu tes con cer ning the in ter pre ta tion and ap pli ca tion of the Con ven tion with co un te r party 
that al so sta tes the sa me. Apart from ar bi tra tion, The Net her lands ac cep ted the ju ris dic tion of the 
In ter na ti o nal Co urt of Ju sti ce, and Cu ba did the sa me. See “In ter na ti o nal Cli ma te Chan ge” – Six 
Pump Co urt, Lon don – pre sen ta tion by prof. Sands Phi lip pe at Sympo si um or ga ni sed by the King’s 
Col le ge Lon don, 2015, https://www.kcl.ac.uk/law/new se vents/even tre cords/Cli ma teC han ge an dthe-
Ru le o fLa wA dju di ca tin gthe Fu tu re o fIn ter na ti o nal Law.aspx, 20/ 3/2018. See An drew L. Stra uss, 
“Cli ma te Chan ge Li ti ga tion: Ope ning the Do or to the In ter na ti o nal Co urt of Ju sti ce”, School of 
Law Uni ver sity of Dayton, 3/2009, 341 and 345. In re spon se to the Co urt’s de ter mi na tion to as sert 
its aut ho rity in the ca se of Ni ca ra gua aga inst the Uni ted Sta tes in 1986, the US wit hdrew its ac-
cep tan ce of the com pul sory ju ris dic tion of the Co urt.

44 Ar tic le 34, pa ra graph 1 of the Sta tu te of the In ter na ti o nal Co urt of Ju sti ce
45 See “The Sta tus of Cli ma te Chan ge Li ti ga tion – A Glo bal Re vi ew“, UNEP and Sa bin 

Cen ter for Cli ma te Chan ge Law at Co lum bia Law School – New York, op. cit. Sa bin Cen ter-Ar nold 
& Por ter Kaye Scho ler Cli ma te Chan ge Li ti ga tion Da ta ba ses, ava i la ble at: http://wor dpress2.ei.co-
lum bia.ed u/cli ma te-chan ge-li ti ga tion/ Sin ce March 2017, in Eu ro pe, 24 cla ims ha ve been fi led 
re gar ding cli ma te chan ge, whi le in USA the re we re 654 such ca ses and mo re than 230 in ot her 
co un tri es, https://we docs.unep.org/bit stre am/han dle/20500.11822/20767cli ma te-chan ge-li ti ga tion.
pd f?se qu en ce=1&isAl lo wed=y, 05/ 02/ 2018. See Ro do ljub Etin ski, “Na ti o nal ju di cial con trol of 
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nomy, and suf fer adver se con se qu en ces of such ac tion at the sa me ti me. It is evi-
dent that so me Sta tes con tri bu te far mo re to de te ri o ra tion sin ce they are ma jor 
emit ters of gre en ho u se ga ses.46 The re fo re, the most ap pa rent cla i mants co uld be 
Sta tes that con tri bu te le ast to the pro blem, which are al so most af fec ted, and the-
se are small island sta tes and co a stal low land zo nes.47 The se cond ca te gory of 
cla i mants may be the de ve lo ped co un tri es which ca rry the gre a test bu r den of 
fig hting cli ma te chan ge, and the ir com pla ints wo uld be fi led aga inst ot her de ve-
lo ped co un tri es that do not comply with the ir obli ga ti ons to sha re the bur den. 
Ho we ver, re gar dless of who wo uld be the com pla i nant to the Co urt, it is qu e sti o-
na ble whet her the In ter na ti o nal Co urt of Ju sti ce is com pe tent to adju di ca te in the se 
dis pu tes, sin ce its com pe ten ce is ex clu si vely ba sed on the con sent of a Sta te.48

4. THE CA SUAL LINK BET WE EN AC TI VI TI ES AND DA MA GES  
AND LE GAL CON SE QU EN CES OF CLI MA TE CHAN GE

Exi sten ce of re spon si bi lity of the Sta te re qu i res esta blis hing a ca u sal link 
bet we en ac ti vi ti es and the da ma ge.49 In the con text of cli ma te chan ge, the re are 

the pe r for man ce of so me obli ga ti ons ac cep ted from the UN Fra me work Con ven tion on Cli ma te 
Chan ge“, Fac ta uni ver si ta tis, Sеries: Law and Po li tics, vol. 9, 1/2011, 19-33.

46 A. L. Stra uss, 338, ac cor ding to “World Re so ur ces In sti tu te Chart of To tal Gre en ho u se 
Gas Emis si ons in 2000“, http://ca it.wr i.or g/ca it.ph p?pa ge=yearly, 04/ 4/ 2018. For exam ple, ave-
ra ge ci ti zen of USA is re spon si ble for over forty ti mes big ger amo unt of gre en ho u se gas com pa red 
to the ave ra ge ci ti zen of Ki ri ba ti. 

47 A small Pa ci fic island Tu va lu in ten ded to fi le a cla im aga inst USA to the In ter na ti o nal 
Co urt. See A. L. Stra uss, 339, ac cor ding to Al len Le slie, “Will Tu va lu Dis sa pe ar Be ne ath the Sea? 
Glo bal war ming Thre a tens to Swamp a Small Island Na ti ons“, Smith so nian, 2004, https://www.
smith so ni an mag.com/sci en ce-na tu re/will-tu va lu-di sap pe ar-be ne ath-th e-se a-180940704/, 15/ 3/ 2018 

48 Con sent may be ma ni fe sted in three ways: the first is that the Par ti es to the dis pu te agree 
to sub mit the ca se to the Co urt pur su ant to Ar tic le 36, pa ra graph 1, of the Sta tu te of the Co urt; 
Se cond, if, in ac cor dan ce with the so-cal led op ti o nal cla u se in Ar tic le 36, pa ra graph 2, of the Sta-
tu te, the de fen dant Sta te bro ught a pro spec ti ve sta te ment on ac cep tan ce of the com pul sory ju ris-
dic tion of the Co urt over the dis pu te be ing adju di ca ted, and if, in ac cor dan ce with the ru les of 
re ci pro city, the Sta te that pro se cu tes ga ve per mis sion in its sta te ment; the third way in which the 
Co urt’s ju ris dic tion can be ob ta i ned, al so in ac cor dan ce with Ar tic le 36, pa ra graph 1 of the Sta tu te, 
is when the Par ti es ex pressly im po se that the dis pu te is to be adju di ca ted in the Co urt in the re le vant 
con tract in fo r ce. See mo re: Ro do ljub Etin ski, et al., “Са вре ме ни трен до ви ме ђу на род но прав не 
за шти те жи вот не сре ди не”, Yea r bo ok of the Fa culty of Law in No vi Sad, vol. 51, 2/2017, 280. 

49 Cli ma te Chan ge 2014 – Synthe sis Re port – Sum mary for Po licyma kers, http://www.ipcc.
ch/pdf/as ses sment-re port/ar 5/syr/AR 5_SYR_FI NAL_SP M.pd f, 07/ 4/ 2018. It is use ful to di stin-
gu ish bet we en ge ne ral and spe ci fic ca u sa tion. The fi rst con cerns the ge ne ral re la ti on ship bet we en 
the in cre a se in an thro po ge nic gre en ho u se gas emis si ons and da ma ge due to cli ma te chan ge. We 
are not di scus sing the chain of ca u sa tion be ca u se the re is al most uni ver sal in ter na ti o nal sci en ti fic 
con sen sus on this is sue, as evi den ced by the re ports of the IPCC. Spe ci fic ca u sa tion re qu i res pro-
of that the par ti cu lar ac ti vity ca u ses a par ti cu lar type of da ma ge. 



evi dent dif fi cul ti es to de ter mi ne if the In ter na ti o nal Co urt wo uld ac cept cer tain 
evi den ce as suf fi ci ent and ne ces sary stan dard of pro of for esta blis hing the ca u sal 
link, pre ci sely be ca u se of non li ne a rity of the cli ma te system, which in it self in-
vol ves un cer ta inty.50 The next chal len ge for de ter mi ning the ca u sal link is the lack 
of im me di acy bet we en the bre ach and the da ma ge.51 The re a son for this is the 
in ter we a ving of all kinds of physi cal and che mi cal pro ces ses in the at mosp he re, 
be ca u se the in cre a se in gre en ho u se gas con cen tra tion ini ti ally starts and ca u ses 
ot her na tu ral pro ces ses that then lead to in jury and da ma ge. For exam ple, the ri se 
in ocean tem pe ra tu res in te r fe res with the air cur rents and le ads to stron ger and 
mo re fre qu ent storms. In ter na ti o nal ju ri spru den ce has ac cep ted the at ti tu de that 
it do es not mat ter how many links the re are in the chain of ca u sa tion lin king har-
mful ef fects, but what is im por tant is that the chain is not in ter rup ted. In ter na ti-
o nal tri bu nals be li e ve that go vern ments are only re spon si ble for di rect and fo re-
se e a ble ca u ses of the ir ac ti ons, and they re fu sed re qu ests for com pen sa tion for the 
far-re ac hing con se qu en ces.52 When it co mes to ca ses in vol ving da ma ge due to 
cli ma te chan ge, it is physi cally im pos si ble to re sto re the ear li er sta te, the re fo re the 
vic tim co un try can se ek fi nan cial com pen sa tion to co ver the costs as so ci a ted with 
ma te rial da ma ge to en vi ron men tal re so ur ces (pu re en vi ron men tal da ma ge) and 
con se qu en ti al da ma ges suf fe red by pe o ple and pro perty (con se qu ent en vi ron men-
tal da ma ge). Vo igt says that three se pa ra te chal len ges ari se from the gi ven con text: 
(a) eva lu a tion of en vi ron men tal da ma ge, (b) con tri bu tion to in cur red da ma ges, 
and (c) the di stri bu tion of da ma ges.53 Ar tic le 31 of the Draft de fi nes the bre ach as 
any da ma ge, whet her ma te rial or mo ral, ca u sed by the in ter na ti o nally wrong ful 

50 The new ten dency of esta blis hing the stan dard of pro of has been in tro du ced thro ugh the 
ap pli ca tion of the pre ca u ti o nary prin ci ple in the ca se of So ut hern Blu e fin Tu na in which the In ter-
na ti o nal Tri bu nal for the Law of the Sea ac ted. In this ca se, this prin ci ple has been used as a lo wer 
stan dard of pro of in si tu a ti ons whe re the com ple xity of the fac tual si tu a tion le ads to a gre a ter 
de gree of un cer ta inty. So ut hern Blu e fin Tu na Ca se (New Ze a land v. Ja pan, Au stra lia v. Ja pan), 
Re ports of In ter na ti o nal Ar bi tral Awards, 2000, vol. XXI II, 1-57.

51 Ho we ver, in the ca se of Trail Smel ter, exi sten ce of mul ti ple ca u ses did not de ter red tri-
bu nal from awar ding da ma ges. It se ems that the fact that the da ma ge was pa rtly ca u sed by pol lu-
tion of smel ter in Trail in Ca na da was suf fi ci ent. Ho we ver, the qu e sti on re ma ins whet her the le gal 
the ory can de ve lop new the o ri es that might en ga ge in this kind of chal len ge or le gal analysis ne-
ces sa rily end he re, says Vo igt. See mo re on this: C. Vo igt, 16.

52 C. Vo igt, 17. Yet, it is un li kely that a par ti cu lar hur ri ca ne can be at tri bu ted to gre en ho u-
se gas emis si ons of a cer tain co un try, de spi te its de va sta ting con se qu en ces. It is so mew hat ea si er 
to esta blish a chain of ca u sa lity bet we en gre en ho u se gas emis si ons and ot her ef fects of cli ma te 
chan ge such as flo o ding due to ri sing sea le vels and loss of fro zen land and sea ice. Alt ho ugh the-
re may be many links bet we en gas emis si ons and the re sul ting con se qu en ces, the re is still no in-
ter rup tion of the chain of ca u sa tion, be ca u se all the gre en ho u se ga ses that lead to cli ma te chan ge 
are equ ally di rect in the chain of ca u sa lity.

53 Ibid. 18. Abo ut key ele ments that sho uld be han dled by re gi mes on re spon si bi lity and 
com pen sa tion for da ma ge ca u sed by cli ma te chan ge and the key prin ci ples for cho o sing bet we en 
dif fe rent op ti ons for in stal ling re gi mes, see Ro da Ver heyen, Pe ter Ro de rick, WWF-UK – Cli ma te 
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act. Ma te rial da ma ge in clu des all pos si ble los ses in in fra struc tu re, pro perty, and 
the li ke, in clu ding the costs in cur red in re spon se to the da ma ge, which, if un der-
stood li te rally, in clu des adjust ment me a su res. In the con text of cli ma te chan ge, 
ma te rial da ma ge is ea si er to de fi ne and eva lu a te in fi nan cial terms than in pu re 
eco lo gi cal da ma ge.

Adju sting can be le gally de fi ned as pro tec tion from di rect da ma ge, be ca u se 
it may re du ce the re ma i ning (re si dual) da ma ge and the reby re du ce the risk of such 
da ma ge. Re si dual da ma ge hap pens when adap ta tion me a su res are not pos si ble, 
or when they are not im ple men ted due to eco no mic or tec hni cal li mi ta ti ons. For 
le gal pur po ses, the obli ga tion to pre vent di rect da ma ge, which me ans that adap-
ta tion me a su res are ap plied, cor re sponds to the obli ga tion to com pen sa te for any 
in cur red da ma ge. Al le vi a tion is pre ven tion of an thro po lo gi cal cli ma te chan ge at 
the so ur ce by re du cing gre en ho u se gas emis si ons, or in cre a sing the ca pa city of 
the con ta i ner (sto ra ge) of car bon di o xi de. Wit hin the le gal analysis on re spon si bi-
lity of Sta tes for da ma ge from cli ma te chan ge, mi ti ga tion can be seen as pre ven-
tion of “in di rect” da ma ge which de als with pre ven ting the ac tual risk of da ma ge 
from cli ma te chan ge ca u sed by hu man ac ti vi ti es. Obli ga tion to im ple ment mi ti-
ga tion me a su res, as such, can be the ba sis for sub mit ting the ap pli ca tion con cer ning 
the Sta tes’ re spon si bi lity.54

5. COM PLI AN CE MEC HA NISM PRE SCRI BED BY  
KYOTO PRO TO COL 

Gi ven the lar ge num ber of in ter na ti o nal mul ti la te ral agre e ments in the fi eld 
of the en vi ron ment, be fo re the go vern ments of the Par ti es to tho se agre e ments 
and be fo re the In ter na ti o nal Com mu nity, the qu e sti on of how to ma ke the best 
im ple ments of the agre e ments and to comply with the obli ga ti ons laid down in 
tho se agre e ments has been po sed, as well as the qu e sti on of how to deal with tho se 
co un tri es that fail to ful fill the ir con trac tual obli ga ti ons. The tra di ti o nal adver sa-
rial ap pro ach to re sol ving non-ful fil lment of con trac tual obli ga ti ons, in which 
co un tri es se ek com pen sa tion for da ma ge suf fe red as a re sult of har mful be ha vi o ur, 
or in which they su spend the ir exe cu ti on of the con tract in re spon se to a fa i lu re 
of ot her Par ti es to ful fill the ir obli ga ti ons, has the in he rent short co mings in the 
in ter na ti o nal agre e ments on the en vi ron ment and pro tec tion of com mon go ods, 
in a way that non-com pli an ce with the obli ga ti ons by a par ti cu lar Sta te is har mful 
for everyone, and un der ta king re ci pro cal me a su res aga inst that Sta te wo uld only 
ma ke the si tu a tion in the en vi ron ment wor se. The re fo re, it is dif fi cult to esta blish 

Chan ge Pro gram me – di scus sion pa per, 2008, 29, ava i la ble at: http://as sets.ww f.or g.uk /dow nlo ads/
beyond _adap ta tion_low res.pdf 

54 Tol, R. Ver heyen 1113-1114. 
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an ef fi ci ent mec ha nism for re gu la tion and con trol of com pli an ce and en for ce ment 
of in ter na ti o nal mul ti la te ral agre e ments in the fi eld of the en vi ron ment.55

The Kyoto  Pro to col esta blis hes mec ha nisms for ac ting upon un der ta king 
obli ga ti ons (com pli an ce mec ha nism).56 Un li ke the UNFCCC, the Kyoto Pro to col 
esta blis hes le gally bin ding tar gets of re duc tion of gre en ho u se gas emis si ons for 
de ve lo ped co un tri es – co un tri es of An nex I of the obli ga tion pe riod 2008 – 2012.57 
Furt he r mo re, in con trast to the UNFCCC, as well as most ot her in ter na ti o nal 
mul ti la te ral agre e ments, Kyoto pro to col esta blis hes a com pre hen si ve system of 
com pli an ce mec ha nism by using the fol lo wing three pha ses: (1) re por ting, (2) 
chec king and eva lu a ting the com pli an ce mec ha nism and (3) re spon ding to non-
com pli an ce.58 Com mit tee to mo ni tor the im ple men ta tion of obli ga ti ons (Com pli-
an ce Com mit tee) was esta blis hed in Mar ra kesh Ac cord in 200159, who se ju ris dic-
tion is to pro mo te the im ple men ta tion of obli ga ti ons by pro vi ding advi ce and as-
si stan ce to the Par ti es to the Kyoto Pro to col, and to iden tify ca ses of non-com pli-
an ce and to apply ap pro pri a te con se qu en ces pro vi ded for that. It con sists of two 
bran ches: a branch to ma ke it ea si er for the Par ti es to apply the Kyoto Pro to col 
( fa ci li ta ti ve branch) and exe cu ti ve branch (en for ce ment branch). The pro cess of 
mo ni to ring the im ple men ta tion of the obli ga ti ons may be ini ti a ted by a qu e sti on 
that is: (a) po sed in the re ports of the ex pert te ams for exa mi na ti ons un der Ar tic-
le 8 of the Kyoto Pro to col and sub mit ted to the Com mit tee thro ugh the Sec re ta-
ri at, (b) fi led by any Party re gar ding it self, or (c) fi led by any Party in re la tion to 
the ot her Party. As for the po sed qu e sti on, the Bu re au of the Com mit tee for mo-
ni to ring the im ple men ta tion de ter mi nes the ju ris dic tion of one of the two bran ches 
of the Com mit tee, af ter which the re le vant branch car ri es out a pre li mi nary exa-
mi na ti on of im ple men ta tion and de ci des whet her to pro ceed.60 The system of 
mo ni to ring the im ple men ta tion of obli ga ti ons in clu des spe ci fic pro vi si ons pro tec-
ting the rights of each Mem ber Sta te. The en for ce ment branch ma kes its de ci si ons 
by a do u ble ma jo rity vo ting system.61 Af ter the exe cu ti ve branch de ter mi nes that 

55 Xu e man Wang, Glenn Wi ser, “The Im ple men ta tion and Com pli an ce Re gi mes un der the 
Cli ma te Chan ge Con ven tion and its Kyoto Pro to col“, Re vi ew of Eu ro pean, Com pa ra ti ve & In ter-
na ti o nal En vi ron men tal Law, ©Blac kwell Pu blis hers Ltd, 11, 2/2002, 182.

56 Sche ma tic re pre sen ta tion of the com pli an ce mec ha nism laid down in the Kyoto Pro to col, 
ava i la ble at: https://unfccc.int/fi les/kyot o_mec ha nisms/com pli an ce/ap pli ca tion/pd f/comp_sche-
ma tic.pdf , 03/5/18

57 X. Wang, G. Wi ser, 186. The tar gets are the sa me as the ove rall re duc tion of abo ut 5.2% 
be low the le vel of emis si ons by the se co un tri es in 1990.

58 X. Wang, G. Wi ser, 188.
59 The Mar ra kesh Ac cords, https://unfccc.int/cop7/do cu ments/ac cords_draft.pdf, 22. 5. 2018. 

See the web si te of Com pli an ce Com mit tee: https://unfccc.int/pro cess/bo di es/con sti tu ted-bo di es/
com pli an ce-com mit tee-cc, 22/ 5/ 2018 

60 See Se ba stian, Oberthür, René, Le fe ber, “Hol ding Co un tri es to Ac co unt: The Kyoto Pro-
to col’s Com pli an ce System Re vi si ted af ter Fo ur Years of Ex pe ri en ce“, Cli ma te Law, 1/2010, 133-158.

61 X. Wang, G. Wi ser, 190. In this way, the ef forts we re ma de to al le vi a te the con cerns of 
so me Par ti es of An nex I that the ge o grap hi cal re pre sen ta tion of mem bers of the exe cu ti ve branch 



a Party has ex ce e ded its emis sion tar get, the Party has the right to ap peal the de-
ci sion of the hig hest body of the Kyoto Pro to col – the Con fe ren ce of the Par ti es of 
the Kyoto Pro to col. The ap peal will be ac cep ted only if the Party has not been 
al lo wed a fa ir trial in the co ur se of en for ce ment pro ce e dings. Exe cu ti on of de ci sion 
of the exe cu ti ve branch of the Com mit tee shall not be exe cu ted un til the de ci sion 
on the ap peal is ma de, whi le con te sted de ci sion may be re vo ked or mo di fied only 
by a two thirds ma jo rity vo te of the Con fe ren ce of the Par ti es.62 Fa ci li ta ti ve branch 
for im ple men ta tion of the Kyoto Pro to col pro vi des advi ce, ma ke re com men da ti ons 
and pro vi des fi nan cial and tec hni cal as si stan ce. The exe cu ti ve branch is aut ho ri sed 
to apply the “con se qu en ces” if the Party of An nex I fa i led to: (1) comply with the 
re qu i re ments for mo ni to ring and re por ting, (2) pass the tests of eli gi bi lity for par-
ti ci pa tion in fle xi ble mec ha nisms, or (3) me et its emis sion tar get.63

Alt ho ugh the Com mit tee for mo ni to ring the im ple men ta tion has ex ten si ve 
aut ho rity, par ti cu larly in its exe cu ti ve branch, it is un li kely that the small island 
co un try will fi le cla ims for da ma ges due to cli ma te chan ge for two re a sons: first, 
the lar gest emit ters of gre en ho u se ga ses re main out si de the Kyoto Pro to col (USA), 
as well as co un tri es with strong eco no mic growth (Chi na and In dia), which are 
not le gally bo und to re du ce the ir emis si ons, and se condly, the Com mit tee for mo-
ni to ring the im ple men ta tion only in ve sti ga tes whet her the Par ti es to the Kyoto 
Pro to col comply with the ir obli ga ti ons, but it has no aut ho rity to exa mi ne cla ims 
for da ma ges ca u sed by cli ma te chan ge.64 The re fo re, it is con clu ded that the cli-
ma te re gi me ba si cally do es not of fer any pos si bi li ti es for small island sta tes to 
ta ke le gal ac tion aga inst the big gest emit ters of gre en ho u se ga ses.65

Alt ho ugh the Kyoto Pro to col pro vi des for spe ci fic san cti ons wit hin the cli-
ma te chan ge re gi me for non-com pli an ce with the obli ga ti ons re la ted to ce r tain 

co uld lead to un fa ir and po li ti cally mo ti va ted de ci sion-ma king of the branch. Do u ble ma jo rity 
vo ting me ans that a de ci sion can be adop ted only if ap pro ved by a ma jo rity of mem bers of both 
blocks of the branch – co un tri es of An nex I and tho se co un tri es that are not in clu ded in An nex I.

62 Ibid.
63 Ibid.
64 T. Ko i vu ro va, 277. See mo re: https://unfccc.int/pro cess/kyoto-pro to col/com pli an ce-un-

der-kyot o-pro to col/in tro duc tion, 17/ 5/ 2018 
65 T. Ko i vu ro va 277 op. cit. Re bec ca Eli za beth Ja cobs, Com ment, “Tre a ding De ep Wa ters: 

Sub stan ti ve Law Is su es in Tu va lu’s Thre at to Sue the Uni ted Sta tes in the In ter na ti o nal Co urt of 
Ju sti ce”, Pa ci fic Rim Law and Po licy Jo ur nal 103/2005, 115. Tu va lu (la ter jo i ned by Ki ri ba ti and 
the Mal di ves) in 2002 an no un ced that it wo uld ini ti a te pro ce e dings aga inst Au stra lia at the In ter-
na ti o nal Co urt of Ju sti ce. At the sa me ti me, Tu va lu sta ted that they we re se e king re fu ge for its 
pe o ple as en vi ron men tal re fu ge es in Au stra lia and New Ze a land. See mo re: C. Vo igt, 5. – A co un-
try has bre ac hed the in ter na ti o nal obli ga tion only if the agre e ment that con ta ins this obli ga tion is 
in fo r ce in the co un try at the ti me of bre ac hing the obli ga tion. The re fo re, la r ge emit ters of gre en-
ho u se ga ses that ha ve not ra ti fied the Kyoto Pro to col, such as the USA, ha ve no obli ga tion of re-
duc tion, and can not be held re spon si ble for non-com pli an ce with the ob jec ti ves esta blis hed by the 
Kyoto Pro to col.
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re duc tion of gre en ho u se gas emis si ons, this system do es not deal with the le gal 
con se qu en ces of the da ma ge ca u sed by cli ma te chan ge. The re fo re, pro vi si ons of 
ge ne ral in ter na ti o nal law are ap pli ca ble, but un der cer tain cir cum stan ces they can 
ha ve a “se con dary ro le”. In the se ca ses, the Par ti es to the Kyoto Pro to col must 
first use up the mec ha nisms pre scri bed by the pro to col, but only when they pro ve 
inef fec ti ve, then they can turn to ge ne ral in ter na ti o nal law.66 The Kyoto Pro to col 
sti pu la tes le gally en for ce a ble tar gets that co un tri es ha ve to ac hi e ve wit hin ce r tain 
de a dli nes re gar ding the re duc tion of gre en ho u se gas emis si ons, so that a sta te that 
do es not me et its re duc tion tar get by the end of the de a dli ne is con si de red to be 
in bre ach of its obli ga tion un der in ter na ti o nal law, and will in the co ming bin ding 
pe riod ha ve to re du ce emis si ons by 1.3 ti mes.67 Ho we ver, in this agre e ment, the-
re are no pro vi si ons de a ling with com pen sa tion for the har mful con se qu en ces of 
cli ma te chan ge, alt ho ugh for mally, the pos si bi lity of se e king com pen sa tion for 
da ma ges due to bre ach of the obli ga ti ons sti pu la ted by the agre e ment has not been 
ru led out. The re is no need to pro ve the ne gli gent con duct of cer tain Sta tes, ac-
cor ding to Tol and Ver heyen, sin ce the bre ach of the pre scri bed obli ga ti ons con-
sti tu tes the exi sten ce of wrong ful acts as a ne ces sary con di tion for ini ti a ting le gal 
pro ce e dings con cer ning com pen sa tion for the da ma ge, which is to be at tri bu ted 
to the Sta te which has ex ce e ded the tar get pre scri bed by the Kyoto Pro to col. Ho-
we ver, such a re qu est co uld only co ver emis si ons abo ve the tar get agreed with the 
re spec ti ve Sta te.68 

6. CHRO NO LO GI CAL OVER VI EW OF THE DE VE LOP MENT  
OF CLI MA TE DA MA GE CON CEPT IN NE GO TI A TINS  
ON CLI MA TE CHAN GE AF TER KYOTO PRO TO COL 

De spi te op po si tion from de ve lo ped co un tri es to any di scus si ons abo ut the 
mo ral and le gal aspects of cli ma te chan ge, re pre sen ta ti ves of small island sta tes 
ha ve re pe a tedly emp ha si sed the ar gu ments re gar ding re spon si bi lity for cli ma te 
chan ges. Al li an ce of small island sta tes69 in 1991 pro po sed that the In ter go vern-
men tal Pa nel on Cli ma te Chan ge sho uld esta blish an in ter na ti o nal se cu rity mec-
ha nism who se in co me wo uld co me from “ne ces sary re so ur ces” of de ve lo ped 
co un tri es and which wo uld be used to com pen sa te for the da ma ge to the most 
vul ne ra ble small island sta tes and de ve lo ping co a stal low land are as.70 The con cept 

66 C. Vo igt, 5, ac cor ding to Mart ti Ko sken ni e mi, “Bre ach of Tre aty or Non-Com pli an ce?“, 
Year bo ok of In ter na ti o nal En vi ron men tal Law, 3/1992, 123.

67 Ar tic les 3 and 4 of the Kyoto Pro to col.
68 R. Tol and R. Ver heyen, 1115 и 1116.
69 Al li an ce of Small Island Sta tes – AO SIS
70 Be no it Mayer, “Cli ma te Chan ge Re pa ra ti ons and Law and Prac ti ce of Sta te Re spon si bi-

lity“, Asian Jo ur nal of In ter na ti o nal Law, 7/2017, 192. At that ti me, this pro po sal was gi ven lit tle 
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of cli ma te da ma ges (“loss and da ma ge”)71 is be co ming in cre a singly pre sent af ter 
a de ca de and a half, so the Ba li Ac tion Plan da ting from 2007 calls for con si de-
ra tion of ways and me ans to ad dress the da ma ge as so ci a ted with cli ma te chan ge 
in de ve lo ping co un tri es, which are par ti cu larly vul ne ra ble to the adver se ef fects 
of the se chan ges.72 Soon, ho we ver, this con cept was put asi de in to ugh ne go ti a ti-
ons ma inly fo cu sed on cli ma te chan ge mi ti ga tion, so the de ve lo ped co un tri es, 
un li ke de ve lo ping co un tri es which ha ve asked to di scuss li a bi lity and com pen sa-
tion, pro po sed an al ter na ti ve fo cus on risk ma na ge ment thr o ugh the mec ha nism 
of sha ring risks and stra te gi es for the re duc tion of di sa ster risk.73 In 2010 Can cun 
Agre e ment esta blis hed a wo rk pro gram me as sig ned to the Sub si di ary body for 
im ple men ta tion, so as to con si der ap pro pri a te ap pro ac hes for ad dres sing da ma ge 
as so ci a ted with cli ma te chan ge in de ve lo ping co un tri es that are par ti cu larly vul-
ne ra ble thro ugh wor kshops and ex pert me e tings.74 The Dur ban Con fe ren ce in 
2011 de fi ned three the ma tic fi elds of this work pro gram me in or der to iden tify 
me a su res that can be ta ken in ac cor dan ce with the Con ven tion.75 De spi te per si stent 
op po si tion from de ve lo ped co un tri es to pro vi de com pen sa tion for da ma ges in cur-
red as a re sult of cli ma te chan ge, they ha ve gra du ally re cog ni sed that com pen sa-
ting for the cli ma te da ma ge re qu i res ta king cer tain fi nan cial me a su res.

Thus, at the 18th Con fe ren ce of the Par ti es held in 2012 in Do ha the Par ti es 
ca me to a com pro mi se that the ne go ti a ti ons on the cli ma te da ma ge, among ot her 
things, sho uld al so deal with stren gthe ning sup port to de ve lo ping co un tri es, in clu-
ding fi nan cial sup port thro ugh the esta blis hment of an in ter na ti o nal mec ha nism.76 

at ten tion, as Bo dansky said “The most vul ne ra ble co un tri es did not ha ve much to of fer to de ve lo-
ped co un tri es in ex chan ge for fi nan cial tran sfers“, D. Bo dansky (1993), 501. See mo re: Li sa Van-
ha la, Ce ci lie Hest ba ek, “Fra ming Cli ma te Chan ge Loss and Da ma ge in UNFCCC Ne go ti a ti ons“, 
Glo bal En vi ron men tal Po li tics, 16, 4/2016, 115. 

71 Phra se “loss and da ma ge”, which has to be tran sla ted in to Ser bian as „šte ta i šte ta” (da ma ge 
and da ma ge) is spe ci fic in a way that it is par ti cu larly used for the da ma ge in cur red as a re sult of 
cli ma te chan ge, such as ma te rial and non-ma te rial da ma ge, but ac tu ally it is used for the bro a dest 
con text of da ma ge to pe o ple, en vi ron ment and who le com mu nity re gar dless of clas si cal con cept 
of ca sual link. The re fo re, the most re le vant tran sla tion of this term wo uld be “cli ma te da ma ge”.

72 Ba li Ac tion Plan (2007) – De ci sion I/CP.13 of the Con fe ren ce of Pa r ti es (COP) to the 
UNFCCC. In the be gin ning the di scus sion was held wit hin Ad Hoc Wo r king Gro up on Long-term 
Co o pe ra ti ve Ac tion un der Con ven tion – AHWGL. 

73 B. Mayer,193. See L. Van ha la and C. Hest ba ek, 116-119 
74 B. Mayer, 193. Can cun Agre e ment com pri sed pro gram mes co ve ring adver se con se qu en-

ces in terms of ex tre me we at her con di ti ons and slow on set di sa sters, such as ri sing sea le vels, in-
cre a sing tem pe ra tu res, ocean aci di fi ca tion, mel ting and re tre at of the gla ci ers, sa li ni za tion, land 
de gra da tion and de fo re sta tion, loss of bi o di ver sity and de ser ti fi ca tion.

75 The the ma tic are as are: (1) esti ma ting cli ma te da ma ge risk, (2) de ve lo ping va ri o us ap-
pro ac hes to han dling cli ma te da ma ges and (3) de fi ning the ro le of the Con ven tion.

76 In the co ur se of the se ne go ti a ti ons, de ve lo ped co un tri es ha ve ex pres sed the ir op po si tion, 
espe ci ally the Uni ted Sta tes, to in clu ding any me a su res that co uld sug gest the le gal re spon si bi lity 
for the con se qu en ces of cli ma te chan ge in the text. See Van ha la L. and C. Hest ba ek, 118.
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In 2013 in War saw, the Con fe ren ce of the Par ti es esta blis hed a Wa r saw in ter na ti-
o nal mec ha nism for cli ma te da ma ge ac cor ding to the Agre e ment on Adap ta tion 
of Can cun,77 which pro vi des three types of fun cti ons: im pro ving the un der stan ding 
of a com pre hen si ve ap pro ach to ma na ge risks; stren gthe ning the di a lo gue, co or-
di na ting, co he ren ce and syne rgy among re le vant in te re sted par ti es; im pro ving 
ac ti ons and sup port to ena ble de ve lo ping co un tri es to ta ke ac tion in ad dres sing 
cli ma te da ma ge.78 In Li ma in 2014, the Con fe ren ce of the Par ti es was held when 
a two-year work plan of the War saw in ter na ti o nal mec ha nism on fun ding, that is 
me ant to be re vi sed at the Con fe ren ce of the Par ti es in Pa ris, was ap pro ved. Ho-
we ver, alt ho ugh Ar tic le 8 of the Pa ris Agre e ment stres ses the im por tan ce of eli-
mi na tion, re duc tion or han dling the com pen sa tion for da ma ges in cur red as a re sult 
of cli ma te chan ge, in clu ding ex tre me we at her events and slow on set di sa sters, the 
ac com panyin g pro vi si ons adop ted at the 21st Con fe ren ce of the Par ti es in Pa ris 
con fir med that it do es not in clu de or pro vi de the ba sis for any re spon si bi lity or 
com pen sa tion.79 De ve lo ped co un tri es are obli ged to pro vi de funds to help de ve-
lo ping co un tri es in terms of mi ti ga tion and adap ta tion as a con ti nu a tion of exi sting 
obli ga ti ons un der the Con ven tion, so that funds co me from dif fe rent so ur ces and 
chan nels, with a sig ni fi cant ro le of pu blic funds in the con text of a se ri es of ac ti-
vi ti es, in clu ding sup port to na ti o nal stra te gi es, ta king in to ac co unt the ne eds and 
pri o ri ti es of the Par ti es in de ve lo ping co un tri es.80

From the abo ve analysis it ap pe ars that many is su es in In ter na ti o nal Law on 
Cli ma te Chan ge, and in Ge ne ral In ter na ti o nal Law, in clu ding the qu e sti on of re-
spon si bi lity of Sta tes for non-com pli an ce with obli ga ti ons, are ad dres sed thro ugh 
ne go ti a tion, de ve lop ment and ela bo ra tion of mul ti la te ral agre e ments, rat her than 
thro ugh co urt pro ce e dings. The ne go ti a ti ons al low the Par ti es to par ti ci pa te in 
con trol ling the out co me of the un der ta ken me a su res.

In ter na ti o nal cli ma te chan ge re gi me pro tects the au to nomy of the Par ti es in 
de ci sion-ma king in many ways, as Bo dansky says, af ter “flir ting” in the in ter na ti-

77 War saw in ter na ti o nal mec ha nism for loss and da ma ge as so ci a ted with cli ma te chan ge 
im pacts, FCCC/CP/2013/L.15. 

78 De spi te the ef forts of G77, Chi na, the Al li an ce of small island co un tri es and re pre sen ta ti ves 
of the Phi lip pi nes to con si der cli ma te chan ges out si de the sco pe of adap ta tion, pre va i led the ef forts 
of de ve lo ped co un tri es, espe ci ally of the US and Au stra lia, to di scuss the is sue of cli ma te da ma ges 
wit hin the adap ta tion, with a com pro mi se by re cog ni sing in the pre am ble to the de ci sion esta blis hing 
the Wa r saw in te r na ti o nal mec ha nism, the fact that cli ma te da ma ges in so me ca ses af fect mo re than 
it is pos si ble to re du ce by the adap ta tion. See Van ha la L. and C. Hest ba ek, 119 and 126.

79 UNFCCC, De ci sion 1/CP.21, “Adop tion of the Pa ris Agre e ment“, pa ra graph 51, https://
unfccc.int/re so ur ce/docs/2015/cop21/eng/10a01.pdf, 14. 3. 2018. See L. Van ha la and C. Hest ba ek, 120.

80 Ar tic le 9 of the Pa ris Agre e ment. Pa ra graph 4 of the Ar tic le emp ha si ses that the aim is to pro-
vi de mo re funds for ac hi e ving a ba lan ce bet we en adap ta tion and mi ti ga tion, with spe cial at ten tion gi ven 
to de ve lo ping co un tri es and tho se most vul ne ra ble to the ne ga ti ve im pacts of cli ma te chan ge who se 
ca pa ci ti es are sig ni fi cantly li mi ted, such as the le ast de ve lo ped co un tri es and small island de ve lo ping 
sta tes, ta king in to ac co unt the need to pro vi de pu blic and non re fun da ble funds for adjust ment. 
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o nal de fi ni tion of the emis sion tar gets by the Kyoto Pro to col, in the Pa ris agre e ment 
this re gi me is for med by using the bot tom-up ap pro ach, al lo wing Sta tes to de fi ne 
the ir po licy of emis sion re duc tion uni la te rally by the na ti o nally de ter mi ned con tri-
bu ti on s81, whe reby the emp ha sis is put on dif fe rent pos si bi li ti es of adap ta tion and 
mi ti ga tion of cer tain Sta tes with re spect to par ti cu lar na ti o nal cir cum stan ces.82

Ho we ver, is su es of san cti o ning tho se who do not comply with the obli ga ti ons 
and the pos si bi lity of in ju red par ti es to ob tain com pen sa tion for da ma ge ca u sed 
by cli ma te chan ge, re main wit ho ut a con cre te and cle ar an swer. The reby, comply-
ing with the obli ga ti ons pre scri bed by the Pa ris Agre e ment, that is in ter na ti o nally 
re cog ni sed, is not pro tec ted by the san cti ons and the Par ti es them sel ves de ci de on 
mi ti ga tion and adap ta tion, but the re is still no re gu la tory fra me work for the con-
trol of im ple men ta tion of obli ga ti ons.83 Van ha la and Hest ba ek, in the analysis of 
de fi ning the fra me work of cli ma te da ma ge thr o ugh the UNFCCC ne go ti a ti ons, 
in di ca te that so me co un tri es, li ke the Uni ted Sta tes, ad dress the is sue of cli ma te 
da ma ge by adop ting risk-re duc tion stra te gi es and esta blis hing mec ha nisms for the 
tran sfer or sha ring of risk, whi le ot her co un tri es, such as the Al li an ce of small 
island sta tes, po int out that apart from ta king the risks in to ac co unt, the qu e sti on 
of re spon si bi lity, which in clu des the is sue of com pen sa tion, sho uld be po sed.84 

7. IN TER NA TI O NAL CU STO MARY LAW AS A SO UR CE OF RU LES  
ON STA TES’ RE SPON SI BI LITY FOR CLI MA TE CHAN GE

Cu sto mary in ter na ti o nal law has de ve lo ped from sta te prac ti ce and opi nio 
ju ris, i.e. from the per cep tion of the Sta te that cer tain con duct ac tu ally re flects the 

81 Na ti o nally De ter mi ned Con tri bu ti ons (NDCs) 
82 See D. Bo dansky (2017), 691 и 695. See ar tic les 3 and 4, pa ra graphs 2 and 3 of the Pa ris 

Agre e ment. See R. Ver heyen, P. Ro de rick, 28. 
83 “It won’t work wit ho ut tan gi ble san cti ons”, an In ter vi ew with An ke Ger ber, Universität 

Ham burg, by Gi se lind Wer ner (Вер нер), 2017, https://www.uni-ham burg.de/en/new sro om/im-fo-
kus/2017-11-07-kli ma kon fe renz-ger ber.html, 04/ 5/2018. Pro fes sor Ger ber be li e ves that, abo ve all, 
it is ne ces sary to con sti tu te an in de pen dent in sti tu tion that wo uld be equ ip ped with ef fec ti ve stra-
te gi es of san cti ons. It pro po ses a pro ce du re in which the Sta tes wo uld pay cer tain de po sit in su ran-
ce to an in de pen dent in sti tu tion (e.g. The World Bank) af ter de ci ding on the ir po li ci es. If the 
Sta te me ets its obli ga ti ons, the de po sit is re tur ned to it, ot her wi se it lo ses the right to the re turn of 
a de po sit. De po sit amo unt sho uld be fi xed at a suf fi ci ently high ra te so as to ma ke par ti cu lar co-
un tri es feel com pel led to me et the ir tar gets for pu rely eco no mic re a sons, rat her than lo se the ir 
de po sit. See mo re: An ke Ger ber, Phi lipp, Wic hardt, “Pro vi ding Pu blic Go ods in the Ab sen ce of 
Strong In sti tu ti ons”, Jo ur nal of Pu blic Eco no mics, vol. 93, 3-4 /, 2009.

84 L. Van ha la, C. Hest ba ek, 121 – 124. Sup por ters of the se cond opi nion be li e ve that the 
re duc tion in risk and in su ran ce is su i ta ble for so me types of cli ma te da ma ge, such as tho se that 
oc cur due to ex tre me we at her events, but they are not su i ta ble when it co mes to cli ma te da ma ges 
ari sing as a re sult of slow on set di sa sters (e.g., sea le vel ri se), non-eco no mic da ma ges and lost de-
ve lop ment op por tu ni ti es.
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ru le of In ter na ti o nal Law.85 As we ha ve al ready men ti o ned abo ve, the prin ci ple of 
no-harm ru le be longs to this le gal ca te gory. Cu sto mary in ter na ti o nal law con ta ins 
the ba sic ru les who se vi o la tion le ads to Sta tes’ re spon si bi lity. In the fi eld of law on   
en vi ron men tal pro tec tion, this obli ga tion be co mes the obli ga tion of com mit ting no 
ha rm to the en vi ron ment in ot her co un tri es and are as wit hin no one’s ju ris dic tion 
(go ods of ge ne ral be ne fit to all man kind, such as spa ce, at mosp he re, etc.).86 Gi ven 
that in ter na ti o nal law is, in es sen ce, “the pro mi se of ju sti ce”, ac cor ding to Mayer, 
mo ral di men si ons of cli ma te chan ge must not be ig no red, espe ci ally re gar ding the 
fact that na ti ons and in di vi du als who le ast be ne fit from the in du stri a li sa tion and de-
ve lop ment, are of ten most af fec ted by the adver se im pacts of cli ma te chan ge.87 The-
re fo re, the hig hlig hted ar gu ment says that ac cor ding to in ter na ti o nal law the de ve lo-
ped co un tri es are re spon si ble for non-com pli an ce with the obli ga ti ons of re duc tion 
of gre en ho u se gas emis si ons wit hin the ir ju ris dic tion. This ar gu ment is ba sed on the 
vi o la tion of the no-ha rm ru le, from which ari ses the obli ga tion of the Sta te to pre vent 
ac ti vi ti es wit hin the ir ju ris dic tion that ca u se tran sbo un dary en vi ron men tal ha rm.88 
Mayer cla ims that com pen sa tion for da ma ges from cli ma te chan ge sho uld be de sig-
ned with a spe cial sen si ti vity to the uni que and un pre ce den ted na tu re of cli ma te 
chan ge, ta king in to con si de ra tion the re le vant ca ses of the Sta tes’ prac ti ce in the 
re spec ti ve are as, which is in con trary to the strict ap pli ca tion of cer tain ru les on 
re spon si bi lity of the Sta tes co di fied by the In ter na ti o nal Law Com mis sion.89

85 R. Tol and R. Ver heyen, 1114. See R. Etin ski and S. Đa jić, 27-34. See Vi to mir Po po vić, 
Fi lip Tur či no vić, Pu blic In ter na ti o nal Law, Fa culty of Law, Uni ver sity of Ba nja Lu ka, 2009, 35-36.

86 C. Vo igt, 7 – 8 – Alt ho ugh the cu sto mary law as a pri mary obli ga tion who se di sa dvan ta-
ge is ma ni fe sted in cer tain am bi gu ity ma kes it dif fi cult to cle arly esta blish its con tent, an ar bi tra-
tion de ci sion in the Trail Smel ter ca se  has had a str ong in flu en ce on the for mu la tion and con tent 
of this ru le. This prin ci ple is al so in cor po ra ted in prin ci ple 21 of the Stoc kholm Dec la ra tion and 
Prin ci ple 2 of the Rio Dec la ra tion. In ter na ti o nal Co urt of Ju sti ce in the Nuc le ar We a pons and the 
Gab ci ko vo-Nag yma ros ca se con fir med that a ge ne ral obli ga tion of Sta tes to en su re that ac ti vi ti es 
wit hin the ir ju ris dic tion and con trol re spect the en vi ron ment of ot her Sta tes or are as beyond na ti-
o nal con trol is part of the cor pus of in ter na ti o nal law to pro tect the en vi ron ment. Nuc le ar We a pons 
ICJ Re port 241, 1996, 29; Gab ci ko vo-Nag yma ros Pro ject ICJ Re port 7, 1997, 41.

87 B. Mayer, 185-216. Di scus sion on pos si ble me ans to han dle the com pen sa tion of da ma ge 
ca u sed by cli ma te chan ge in de ve lo ping co un tri es was ini ti a ted by the Ba li Ac tion Plan in 2007 
and the War saw in ter na ti o nal mec ha nism for cli ma te da ma ge esta blis hed in 2014. 

88 Ibid., 187. Mayer re fers to the Trail Smel ter Ca se (USA v. Ca na da), whe re it was de ter-
mi ned that Ca na da is re spon si ble for the da ma ges and in ju ri es ca u sed by winds from the pri va te 
lead smel ter in Ca na da which is re qu e sted to pre vent such da ma ge in the fu tu re. The Co urt po in ted 
out that it do es not mat ter whet her it will be de ci ded ba sed on the law of the Uni ted Sta tes or un der 
ge ne ral in ter na ti o nal law as long as the law of the Uni ted Sta tes is in li ne with the ge ne ral ru les of 
in ter na ti o nal law. See Prin ci ple 21 of the Dec la ra tion of the UN Con fe ren ce on the Hu man En vi-
ron ment in Stoc kholm (1972), Prin ci ple 2 of the Rio Dec la ra tion of 1992. See Pulp Mills on the 
Ri ver Uru guay (Ar gen ti na v. Uru guay), Jud gment, ICJ Re ports, 2010, 14.

89 Whi le Ar tic le 31 pa ra graph 1 of the Draft sti pu la tes that the re spon si ble Sta te is un der 
obli ga tion to ma ke full re pa ra tion for the da ma ge ca u sed by the wrong ful act, Mayer be li e ves that 
the re pa ra tion sho uld not or can be full. Ho we ver, cli ma te chan ge is not the only si tu a tion whe re 
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To esta blish the Sta tes’ re spon si bi lity for da ma ges due to cli ma te chan ge, it 
is ne ces sary to iden tify le gally re le vant con duct of a Sta te, or to at tri bu te the ac ti-
vi ti es of pri va te in di vi du als to the Sta te. Emis si ons of car bon di o xi de and ot her 
gre en ho u se ga ses are mostly a re sult of the ac ti vi ti es of in di vi du als and pri va te 
in du strial en ter pri ses, co ming from a va ri ety of so ur ces such as in du strial plants, 
tran spor ta tion, ho u se holds, agri cul tu ral and li ve stock farms, fo re stry, etc., and 
the se ac ti vi ti es can not be, ip so fac to, at tri bu ted to the Sta te. But even when the 
pri va te sec tor ma na ges ac ti vi ti es that are ca u sing harm to the en vi ron ment, the re 
is a duty of the Sta te to exer ci se con trol over them, which is a con cept of due di li-
gen ce.90 Sin ce the co urt ca ses, the Sta tes’ prac ti ce, the con tracts or sci en ti fic li te-
ra tu re do not pro vi de an ap pro pri a te re spon se to the qu e sti on of de fi ning the con-
cept of due di li gen ce, each spe ci fic ca se sho uld be con si de red se pa ra tely and de-
ci sion ma de on a ca se-by-ca se ba sis, it be ing un der stood that the ma na ge ment and 
con duct are of such kind that one can ex pect from a good go vern ment, but that the 
con cept of due di li gen ce is de ter mi ned de pen ding on the re so ur ces and op por tu-
ni ti es in each co un try.91 Vo igt na mes three com po nents that need to be con si de red 
when de fi ning the con cept of due di li gen ce: the abi lity to act or pre vent the da ma-
ge pre dic ta bi lity and pro por ti o na lity of se lec tion of me a su res for pre ven ting da ma-
ge or re du cing the risk of da ma ge. The con duct of the Sta te in ac cor dan ce with the 
con cept of due di li gen ce re qu i res that the Sta te ta kes all ne ces sary me a su res at its 
dis po sal to pre vent the oc cur ren ce of sig ni fi cant da ma ge, in clu ding ta king ap pro-
pri a te pre ven ti ve me a su res even when the re is no full sci en ti fic cer ta inty in this 
re gard, which is in ac cor dan ce with the pre ca u ti o nary prin ci ple. This me ans that 
the con duct of the Sta te in ac cor dan ce with the con cept of due di li gen ce is not sta-
tic stan dard, but on the con trary, it can vary, for exam ple by sci en tists who can 
as sess that the risk and the re sul ting adver se ef fects are sig ni fi cantly hig her than 
pre vi o usly tho ught. The re fo re, Sta tes are re qu i red to ke ep up with sci en ti fic de ve-
lop ments and tec hno lo gi cal chan ges, and that mi ti ga tion me a su res re qu i red to 
re du ce gre en ho u se gas emis si ons are ba sed on the best ava i la ble tec hno lo gi es.92 

full re pa ra tion do es not con sti tu te a su i ta ble so lu tion for li a bi lity cla ims, the re are al so: wars and 
ot her mass atro ci ti es, me a su res in tra de, ex pro pri a ti on and dan ge ro us ac ti vi ti es. B. Mayer, 198.

90 This prin ci ple has been ap plied in the ca se of Na u ru. Na mely, Au stra lia, New Ze a land 
and the Uni ted King dom ha ve sig ned an agre e ment that re sul ted in the de struc tion of land of Na-
u ru due to the ex trac ti on of phosp ha te. The agre e ment ex pli citly sta ted that the ex trac ti on of 
phosp ha te is to be go ver ned by pri va te em ployer s wit ho ut go vern ment in ter ven tion, which the 
Co urt fo und to be the fa i lu re of abi lity and po wer of the Sta te to re gu la te and con trol the se ac ti vi-
ti es in or der to pre vent the de struc tion of the en vi ron ment, which is why re spon si bi lity was at tri-
bu ted to Au stra lia. Cer tain Phosp ha te Lands in Na u ru (Na u ru v. Au stra lia), ICJ Re ports 1992, 
240. See https://www.icj-cij.org/en/ca se/80, 04. 6. 2018, re spec ti vely.

91 C. Vo igt, 10. Op .cit. R. Ver heyen (2005), 174. 
92 Ar tic le 10, pa ra graph 1 (C) and (d) of the Kyoto Pro to col; Ar tic le 10, pa ra graph 4 of the 

Pa ris Agre e ment sta tes that what is be ing esta blis hed is tec hno lo gi cal fra me work for the pro vi sion 
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In the con text of the da ma ge due to cli ma te chan ge, al most every co un try has the 
abi lity to ta ke pre ven ti ve me a su res or to re du ce the risk of such da ma ges. Ho we-
ver, due to the cu mu la ti ve ef fect of gre en ho u se gas emis si ons it is dif fi cult to 
pro ve that one or mo re co un tri es co uld pre vent the oc cur ren ce of the vi o la tion.93 
In or der to de ter mi ne the exi sten ce of Sta tes’ re spon si bi lity in the se si tu a ti ons, 
the key cri te rion is whet her the co un tri es ha ve ta ken (if they are able to ta ke) ap-
pro pri a te ac tion to re du ce gre en ho u se gas emis si ons, which wo uld lead to a sub-
stan tial re duc tion in the con tri bu tion of the se Sta tes to fu tu re da ma ges due to 
cli ma te chan ge. Ot her wi se, by de fi ni tion on re spon si bi lity, the re wo uld be no 
ba sis for the Sta tes’ re spon si bi lity when the re are mo re pol lu tants that com mit the 
bre ach. This ap pro ach, ac cor ding to Tol and Ver heyen, has been adop ted in na ti-
o nal le gi sla tion, and co uld be a ge ne ral prin ci ple ap pli ca ble in in ter na ti o nal law.94 
Due di li gen ce is an obli ga tion to ta ke every ef fort, which is par ti cu larly im por tant 
with re gard to the cu mu la ti ve emis si ons of gre en ho u se ga ses.95 As re gards the 
re qu i re ment of fo re se e a bi lity of da ma ge, the cor re spon ding re la ti on ship bet we en 
the omis sion (for exam ple, re gu la ting the re duc tion of gre en ho u se gas emis si ons) 
and har mful con se qu en ces of this fa i lu re co uld be esta blis hed when the Sta te 
knows or fo re se es, or is sup po sed to know or pre dict, that its con duct is or will be 
part of a com plex of ca u ses that lead to the oc cur ren ce of da ma ge.96 It is con si de-
red suf fi ci ent that the Sta te is able to pre dict the ge ne ral con se qu en ces of its ac tion 
or omis sion. When it co mes to an thro po ge nic cli ma te chan ge, it is known that 
in cre a sing con cen tra tion of gre en ho u se ga ses le ads to a ri se in ave ra ge tem pe ra-
tu res, re sul ting in a num ber of da ma ges, and the re is lit tle ro om for the sta te to 
cla im that it did not know the facts abo ut the an thro po ge nic ca u ses of cli ma te 
chan ge on which the re is al most uni ver sal sci en ti fic con sen sus. All co un tri es that 
are Par ti es to the UNFCCC are fa mi li ar with the fact that cli ma te chan ge is a real 

of com pre hen si ve gu i de li nes for the ope ra tion of the Tec hno logy Mec ha nism de fi ned by the Con-
ven tion on the pro mo tion and fa ci li ta tion of me a su res for the de ve lop ment and tran sfer of tec hno-
lo gi es in or der to sup port the im ple men ta tion of the Pa ris Agre e ment with the aim of in cre a sing 
re si li en ce to cli ma te chan ge and re du cing gre en ho u se gas emis si ons – Best Ava i la ble Tec hno lo gi es.

93 See R. Etin ski, S. Đa jić, 591 – Glo bal pol lu tion is the one that ca u ses adver se in ter na ti o-
nal re per cus si ons, but the pro cess of pol lu tion is for med in a way that a ca u sal link bet we en the 
so ur ce of pol lu tion on the ter ri tory of the one Sta te and the har mful ef fects on the ter ri tory of the 
ot her Sta te can not be esta blis hed, as is the ca se with the cross-bor der pol lu tion. Dif fe ren ti a tion of 
glo bal and cross-bor der pol lu tion is in ter na ti o nally re le vant be ca u se of the dif fe rent pos si bi li ti es 
of in ter na ti o nal tre at ment of the two in ter na ti o nal pro ces ses.

94 R. Tol, R. Ver heyen, 1117 and 1118
95 R. Ver heyen, P. Ro de rick, 18, op.cit. Ric car do Pi sil lo-Maz zeschi, “Due Dil li gen ce Ru le 

and the Na tu re of the In ter na ti o nal Re spon si bi lity of Sta tes“, Ger man Year bo ok of In ter na ti o nal 
Law 35, 9/1992, 48. 

96 R. Tol, R. Ver heyen, 1117 and 1118, op. cit. the Re port of the Com mis sion for In ter na ti-
o nal Law from 64th Con fe ren ce (1990).
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thre at and “com mon con cern of man kind”.97 As di scus sed abo ve, the de ter mi na-
tion of pro por ti o na lity de pends on spe ci fic facts and cir cum stan ces of the ca se. 
Har mful ef fects due to cli ma te chan ge are most of ten re flec ted in the loss of land, 
a lot of harm to hu man he alth and the ir pro perty and po ten tial vic tims. So me Sta-
tes, in clu ding small island sta tes and co a stal low land zo nes, are af fec ted a lot by 
a sig ni fi cant loss of ter ri tory, and only sig ni fi cant re duc tion of gre en ho u se gas 
emis si ons co uld be con si de red pro por ti o na te me a su re of the emit ter sta te in re la-
tion to the da ma ge.98 Ho we ver, not all Sta tes ha ve equ al op por tu ni ti es or ca pa city 
to re du ce the ir emis si ons, and the prin ci ple of ju sti ce can be ap plied, which me ans 
that the re qu i re ments for the re duc tion of gre en ho u se ga ses comply with cur rent 
ca pa city of the sta te to pre vent the da ma ge, which is in ac cor dan ce with the prin-
ci ple of com mon and dif fe ren ti a ted re spon si bi li ti es and re spec ti ve com pe ten ci es 
of Ar tic le 3.1 of the UNFCCC. This prin ci ple is a for mal ex cep ti on from the strict 
and equ al tre at ment of Sta tes un der in ter na ti o nal law and co uld ha ve an im pact 
on the con sti tu tion of pr o por ti o na te me a su res in each ca se. In this con text, it is 
very im por tant that the Sta tes comply with the obli ga tion to co o pe ra te and to con-
sult on pre ven ti ve me a su res, to ex chan ge in for ma tion in or der to ca rry out as ses-
sments of en vi ron men tal im pacts in all ca ses in which da ma ge is li kely to oc cur. 
This prac ti ce is suc cessfully esta blis hed in most na ti o nal le gi sla ti ons and can be 
con si de red a ge ne ral prin ci ple, or even in ter na ti o nal cu sto mary ru le, ac hi e ved by 
Con sen sus re flec ted in prin ci ple 17 of the Rio Dec la ra tion on en vi ron ment and 
de ve lop ment in 1992, and in Ar tic le 7 of the Com mis sion draft ru les of in ter na-
ti o nal law on the pre ven tion of tran sbo un dary harm from ha zar do us ac ti vi ti es, 
re qu i ring the im ple men ta tion of a risk as ses sment, espe ci ally for pr o jects or in-
du strial ac ti vi ti es due to which, alt ho ugh not ex pec ted, it is pos si ble that the da-
ma ge oc curs.99

Re gar ding the con cept of due di li gen ce, so me har mful ac ti vi ti es that are still 
not pr o hi bi ted as such, or are im por tant for the eco no mic de ve lop ment of cer tain 
Sta tes, sho uld at le ast be no ti fied and con sul ted with po ten ti ally af fec ted Sta tes, 
and ap pro pri a te me a su res sho uld be ta ken in or der to pro tect the Sta tes’ ter ri tory 
and the en vi ron ment. The se obli ga ti ons re qu i re that ma jor emit ters of gre en ho u se 
ga ses hold con sul ta ti ons with the Sta tes that are most li kely to be af fec ted by the 

97 C. Vo igt, 12. Each Sta te has di scre tion in cho o sing ways and me ans to re du ce gre en ho-
u se gas emis si ons 

98 Ibid, 13. This is in ac cor dan ce with the per for med eco no mic analysis of costs due to 
cli ma te chan ge in re la tion to the be ne fits from a strong and early ac tion to mi ti ga te cli ma te chan-
ge, as it was con clu ded in the Stern Re vi ew: The Eco no mics of Cli ma te Chan ge (2006) that the 
be ne fits of mi ti ga tion ac ti ons sig ni fi cantly out we igh the costs, which me ans that if the ac tion is 
ta ken ear li er, the costs are lo wer. See mo re R. Ver heyen, P. Ro de rick, 20

99 C. Vo igt, 14. See Draft ar tic les on Pre ven tion of Tran sbo un dary Harm from Ha zar do us 
Ac ti vi ti es, with com men ta ri es (2001), http://le gal.un .or g/il c/texts/in stru ments/en glish/com men ta-
ri es/9_7_2001.pdf , 19/ 4/2018



im pacts of cli ma te chan ge. In this con text, the re is the cu sto mary le gal obli ga tion 
to ac hi e ve an equ i ta ble so lu tion. This prin ci ple may be ap plied by ana logy to the 
use of at mosp he re as a com mon good of man kind, as in di ca ted in the pre am ble 
to the Con ven tion, which im pli es that Sta tes ha ve an equ al right to use the at mosp-
he re as much as they ha ve the right not to be en dan ge red by dan ge ro us an thro po-
ge nic in ter fe ren ce with the cli ma te system. The re fo re, the obli ga tion to con sult 
and re ach a fa ir so lu tion co uld, in prin ci ple, be ap plied to is su es of cli ma te chan-
ge. For this pur po se, it can be ar gued that sta tes ha ve an obli ga tion not only to 
re du ce the ir emis si ons, but al so to ef fec ti vely pre vent any da ma ge as a re sult of 
cli ma te chan ge.

8. CON CLU SION

It is ne ces sary to pro vi de ade qu a te le gal pro tec tion of the at mosp he re as a 
com mon good of the man kind not only at the dec la ra ti ve le vel. It is al so im por tant 
to con si stently apply the ap pro pri a te le gal ru les in re a lity and se ek mec ha nisms 
to con trol the im ple men ta tion of the se ru les and ap pro pri a te san cti ons for tho se 
who vi o la te them. Ho we ver, in the in ter na ti o nal law of cli ma te chan ge, dif fi cul-
ti es in esta blis hing the ele ments of re spon si bi lity for da ma ges in cur red as a re sult 
of cli ma te chan ge are evi dent sin ce the re is a very com plex in ter ac tion re la ti on ship 
bet we en the cli ma te system and a man, with non-li ne ar and com plex ca u ses of 
cli ma te chan ge, and it is al most im pos si ble to esta blish a ca u sal link bet we en the 
con duct of a par ti cu lar Sta te (or Sta tes) and a spe ci fic and con cre te da ma ge ca u sed 
by cli ma te chan ge. The re fo re, the is sue of Sta tes’ re spon si bi lity for non-com pli-
an ce with obli ga ti ons un der the Law on cli ma te chan ge is ap pro ac hed thro ugh 
ne go ti a tion and de ve lop ment of mul ti la te ral agre e ments, and the re is no li ti ga tion 
be fo re the In ter na ti o nal Co urt of Ju sti ce or be fo re In ter na ti o nal Ar bi tra tion Tri-
bu nals for the ti me be ing. In ter na ti o nal cli ma te chan ge re gi me pro tects the au to-
nomy of the Par ti es in ma king de ci si ons on me a su res to com bat cli ma te chan ge. 
Con se qu ently, the UN Fra me work Con ven tion on Cli ma te Chan ge do es not sti-
pu la te cle ar and spe ci fic obli ga ti ons of the Par ti es in terms of set ting li mit va lu es   
for emis si ons of gre en ho u se ga ses, which is do ne only by the Kyoto Pro to col. 
Ho we ver, ne it her the Kyoto pro to col, which in the sphe re of con trol over me e ting 
obli ga ti ons has cer tain pos si bi li ti es re gu la ted by mec ha nism for mo ni to ring the ir 
im ple men ta tion, pro vi des for the pos si bi lity of de ter mi ning the da ma ge ca u sed 
by cli ma te chan ge, nor do es it sti pu la te de ci si ons on the even tual re qu i re ments of 
the Sta te for com pen sa tion for the da ma ge. Pa ris Agre e ment has al lo wed the Par-
ti es to de fi ne the ir po li ci es to re du ce gre en ho u se gas emis si ons thro ugh na ti o nally 
de fi ned con tri bu ti ons, with emp ha sis on the dif fe rent pos si bi li ti es of adap ta tion 
and mi ti ga tion of so me co un tri es with re gard to spe ci fic na ti o nal cir cum stan ces. 
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Alt ho ugh Ar tic le 8 of the Pa ris Agre e ment emp ha si ses the im por tan ce of eli mi-
na ting, re du cing or han dling com pen sa tion for da ma ge due to adver se con se qu-
en ces of cli ma te chan ge, in clu ding ex tre me we at her events and slow on set di sa-
sters, ac com panyin g pro vi si ons adop ted at the 21st Con fe ren ce of the Par ti es in 
Pa ris con fir med that it do es not in clu de or pro vi de the ba sis for li a bi lity or com-
pen sa tion. When the ba sis of in ter na ti o nal re spon si bi lity is cu sto mary law on 
con cept of due di li gen ce and the Sta tes’ obli ga tion to act with due di li gen ce, i.e. 
to ta ke all ne ces sary me a su res to pre vent da ma ge due to cli ma te chan ge, the re is 
al so cer tain fle xi bi lity, which me ans re spec ting the ca pa city and abi lity of the 
sta te to re du ce its gre en ho u se gas emis si ons re gar ding the ir par ti cu lar cir cum-
stan ces and pos si bi li ti es. 

The re fo re, we can con clu de that the re spon si bi lity of the Sta tes for cli ma te 
chan ge is still qu i te con tro ve r sial area of   in ter na ti o nal law. Na mely, the ap pli ca ble 
in ter na ti o nal re gu la ti ons pro vi de a mec ha nism for im ple men ta tion of in ter na ti o nal 
ru les in the le gal systems of the Sta tes, the mec ha nism of complying with the 
obli ga ti ons and re spect for dif fe rent pos si bi li ti es of adap ta tion and mi ti ga tion of 
so me co un tri es with re gard to spe ci fic na ti o nal cir cum stan ces. Ho we ver, the cur-
rent in ter na ti o nal re gu la ti ons on cli ma te chan ge in the ir pro vi si ons do not ex pli citly 
spe cify that non-com pli an ce with obli ga ti ons is the ba sis of the in ter na ti o nal re-
spon si bi lity of Sta tes, nor they de ter mi ne the san cti ons to tho se that do not com-
ply with obli ga ti ons, which im pli es that mul ti la te ral in ter na ti o nal tre a ti es in this 
fi eld of law, as such, are in suf fi ci ent gu a ran tee that the Par ti es will duly ful fill 
the ir con trac tual obli ga ti ons. Con si de ring nu me ro us spe ci fi ci ti es of cli ma te chan-
ge law, adver sa rial na tu re of tra di ti o nal prac ti ces and the in ter na ti o nal re spon si-
bi lity of Sta tes do not cor re spond pre ci sely to the na tu re of cli ma te chan ge and 
the lack of a cle ar ca u sal link. In do ing so, it is ne ces sary to find a mo re ef fi ci ent 
so lu tion in the form of an ap pro pri a te mec ha nism or mec ha nisms (ma te rial and 
pro ces sed) to en su re con si stent com pli an ce with con trac tual obli ga ti ons of all 
Par ti es, and thus ac hi e ve a ne ces sary ob jec ti ve, which is to re du ce gre en ho u se gas 
emis si ons and sta bi li se the tem pe ra tu re to a cer tain le vel, with the ul ti ma te goal 
of pre ser ving the en vi ron ment on Earth. The se mec ha nisms sho uld co ver both the 
risk re duc tion stra te gi es and esta blis hing mec ha nisms for tran sfer ring or sha ring 
the risk and san cti o ning of the Par ti es that do not comply with the obli ga ti ons, as 
well as the pos si bi lity of com pen sa tion for the Par ti es that ha ve suf fe red da ma ge 
due to cli ma te chan ge. 

Зборник радова Правног факултета у Новом Саду, 2/2018
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Мр Гор да на Н. Пре ра до вић, сту дент док тор ских сту ди ја 
Уни вер зи тет у Ба њој Лу ци
Прав ни Фа кул тет у Ба њој Лу ци
pre ra do vic.go ga@g mail.co m

Ме ђу на род но прав на од го вор ност др жа ва  
за кли мат ске про мје не

Сажетак:Кли мат ске про мје не има ју да ле ко се жне штет не по сље ди-
це по еко ло шке си сте ме, људ ске жи во те и здра вље и еко ном ски на пре дак, 
па се по ста вља пи та ње од го вор но сти др жа ва за климат скe промјенe и 
њи хо ве штет не по сље ди це, те да ли ре ле вант ни ме ђу на род ни про пи си ко ји 
се ба ве кли мат ским про мје на ма (Оквир на кон вен ци ја Ује ди ње них на ци ја о 
про мје ни кли ме, Кјо то про то кол и Па ри шки спо ра зум) про пи су ју и де фи ни шу 
од го вор ност др жа ве (или ви ше др жа ва) за кли мат ске про мје не и ште те 
ко је на ста ју усљед кли мат ских пр о мје на, а до ко јих до ла зи због не по шти-
ва ња пре у зе тих оба ве за из на ве де них ме ђу на род них до ку ме на та. У кон тек-
сту кли мат ских пр о мје на при мар на оба ве за др жа ва је да ре ду ку ју сво је 
еми си је га со ва ста кле не ба ште и на тај на чин да за шти те ат мос фе ру као 
оп ште до бро ци је лог чо вје чан ства. У но ви је ври је ме се све ве ћа па жња по-
све ћу је при ла го ђа ва њу на штет не ефек те пр о мје не кли ме, као и оба ве за ма 
раз ви је них др жа ва да по мог ну не раз ви је ним др жа ва ма и др жа ва ма у раз-
во ју, ко је су ујед но и нај о сје тљи ви је на штет не по сље ди це кли мат ских 
пр о мје на, у фи нан си ра њу и спро во ђе њу мје ра при ла го ђа ва ња. У ра ду ана ли-
зи ра мо и осно ве и еле мен те оп ште ме ђу на род не од го вор но сти др жа ва за 
пр о тив прав не ак те, као и ме ђу на род на оби чај на прав на пра ви ла за бра не 
чи ње ња ште те и due di li gen ce стан дар да по на ша ња др жа ве, као из во ре 
ме ђу на род не од го вор но сти др жа ва ко је кр ше на ве де на оби чај на прав на 
пра ви ла. 

Кључнеречи: кли мат ске пр о мје не, ме ђу на род на од го вор ност др жа ва, 
ме ха ни зам по сту па ња по пре у зе тим оба ве за ма. 

Да тум при је ма ра да: 11.06.2018. 




