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LI MI TA TION OF THE FRE E DOM OF  
MO VE MENT OF A SU SPECT IN  

A PRE LI MI NARY CRI MI NAL PRO CE DU RE

Abstract: The fo un da ti ons of the con tem po rary, de moc ra tic so ci ety which 
are ba sed on the prin ci ple of ju sti ce pro tec tion of the fun da men tal so ci e tal va lu-
es and the ru le of law, de sig na te free and un hin de red im ple men ta tion of the proc-
la i med hu man rights and fre e doms as the po stu la tion of its or der.

Ho we wer, in cer tain ca ses, in or der to acom plish the cri mi nal law pro tec tion 
of the so ci e tal va lu es, it is ne ces sary to di gress from the rights and fre e doms that 
are gu a ran teed both on the na ti o nal and in ter na to nal le vel, whe ne ver this is ju-
sti fied of co ur se. Wit hin the con sti tu ti ons of mo dern co un tri es, such li mi ta ti ons 
are mostly be ing bro ught down only to cer tain “ex cep ti o nal” ca ses in strongly 
stan dar di zed con di ti ons. Therby we fa ce an ex cep ti on from the proc la i med right 
to per so nal fre e dom, whe re such li mi ta tion is al lo wed to cer tain ex tent and 
pur po se wit ho ut in ter fe ring in the es sen ce of the gu a ran teed rights, du ring the 
pro ce e dings and in ca ses that are de ter mi ned by the law.

Li mi ta tion of the fre e dom of mo ve ment of a su spect is be ing de sig na ted by 
a re so lu tion in writ ten form esta blis hed by the re spon si ble ju di cial aut ho rity, 
pri ma rily in or der to con duct cri mi nal pro ce e dings. Ne vert he less, in or der to 
ac hi e ve the ef fi ci ency of a cri mi nal pro ce e dings and to sup port the de ci si ve fight 
aga inst the cri mi na lity, the right to li mit the fre e dom of mo ve ment in a form of 
ar rest and ke e ping in cu stody has been gran ted to the ot her Sta te Aut ho ri ti es as 
well.

Keywords: li mi ta tion of the fre e dom of mo ve ment, a su spect, the po li ce, an 
ar rest, a de ten sion.
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1. LI MI TA TION OF THE FRE E DOM OF MO VE MENT  
OF A SU SPECT IN THE PRE LI MI NARY CRI MI NAL  

PRO CE DU RE IN THE RE PU BLIC OF SER BIA  
– HI STO RI CAL ASPECT

1.Thepoweroftheauthoritiesandthemannerofrestrictingthefreedom
ofmovementofthesuspect. The li mi ta tion of the fre e dom of mo ve ment of a su-
spect in a pro ce e dings that co mes be fo re the for mal cri mi nal pro ce e dings is not 
a new cri mi nal pro ce du ral in sti tu te. Ho we ver, its sig ni fi can ce and the con di ti ons 
for its im ple men ta tion chan ged over ti me, with the ten dency of in cre a sing pro tec-
tion and proc la i ming the rights and fre e doms of the per sons to wards which the se 
me a su res are be ing ta ken, as well as the ro les that the aut ho ri ti es ha ve in re la tion 
to the re stric tion of the fre e dom of mo ve ment of the su spect.

From the very be gin ning of the le gal fo un da tion of cri mi nal pro ce e dings, 
the le gal aut ho ri ti es of the pro ce du ral bo di es ha ve been stan dar di zed, de pen-
ding on the sta ge of the pro ce du re in which they are ap plied. The le gal be gin-
ning of the con cept of the co ur se of cri mi nal pro ce e dings was set up by the 
Co de of Cri mi nal Pro ce du re in 1865, fo re se e ing the fol lo wing: a pre li mi nary 
in ve sti ga tion and pro ce e dings be fo re a co urt – a se arch1. By stan dar di zing the 
ge ne ral pre li mi nary in ve sti ga tion (as the first part of the pre vi o us in ve sti ga-
tion, whi le as the se cond part of the pre li mi nary in ve sti ga tion it fo re saw pro-
se cu tion, i.e. ju di cial in ve sti ga tion), the Co de ga ve an im por tant ro le to the 
in ter nal af fa irs bo di es. This ro le me ant star ting an in ve sti ga tion on ce the 
cri mi nal of fen se was de ter mi ned.2 Wit hin the sco pe of its aut ho rity, the po li ce 
aut ho ri ti es co uld de pri ve the su spect of his fre e dom, or de ter mi ne a tem po rary 
(po li ce) de ten tion with the main goal of brin ging the su spect to the com pe tent 
in ve sti ga tor.3

The furt her cri mi nal trial evo lu tion of this in sti tu te was ba sed on the prin ci-
ples laid down by the 1865 Co de, be a ring in mind that the in sti tu tion of de pri va tion 
of li berty of the su spect was pri ma rily car ried out thro ugh de ten tion. Ho we ver, 
what was dif fe rent was who of the com pe tent aut ho ri ti es and un der what con di ti ons 
co uld or der the sta ted me a su re. Thus, the Co de of Cri mi nal Pro ce du re of 19294 

1 Mi ro slav Po po vić, „Fun da men tals of nor ma ti ve re gu la tion of cri mi nal pro ce e dings in the 
Prin ci pa lity of Ser bia (1846-1865)”, Pro ce e dings of the Law Fa culty in Niš, 71/2015, 91.

2 Ibid.
3 Ta nja Ke sić, Po si tion of the Su spect in Pre-trial Pro ce e dings, Ma ster The sis, Bel gra de 

2005, 120: sta ted as in: Dra ga na Čvo ro vić, De pri va tion and Li mi ta tion of Fre e dom by the Po li ce, 
Doc to ral Dis ser ta tion, Bel gra de 2015, 283.

4 The Co de of Cri mi nal Pro ce du re, Of fi cial Ga zet te no. 45-XX/1929.
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fo re saw the obli ga tory de pri va tion of li berty5 of  the su spect as well as op ti o nal 
de ten tion.6

Both types of de ten tion co uld ha ve been de ter mi ned only by the ju di cial 
aut ho rity, in a writ ten or der (Ar tic le 115). Ho we ver, from this pro ce du ral ru le, 
Art. 116, the Co de stan dar di zed an ex cep ti on to the tre at ment of the po li ce, sin ce 
it (along with the un de sig na ted jud ge) co uld ha ve or de red the me a su re of de ten tion 
(com pul sory and op ti o nal) for the pur po se of brin ging the su spect to the in ve sti-
ga ting jud ge. De ter mi na tion of the de ten tion by the non-ju di cial body was con di-
ti o ned by the dan ger of de lay, or it was per mit ted if it was not pos si ble to re qu est 
an or der from the com pe tent jud ge ear li er.

Un li ke the 1929 sta tu tory pro vi sion, which pro vi ded for the pos si bi lity of 
de pri va tion of the su spect’s li berty by the in ter i or af fa irs aut ho rity as an ex cep ti-
on, the Cri mi nal Pro ce du re Act of 19487 pro vi ded such a po wer of the po li ce 
aut ho rity as a ru le, sin ce it (Ar tic le 141 ) sta ted that “a de ten tion or der co uld ha ve 
been or de red by an in ve sti ga ti ve aut ho rity or a pu blic pro se cu tor in a writ ten or-
der”, that is, this aut ho rity was no lon ger ex clu si vely wit hin the ju ris dic tion of the 
ju di cial aut ho ri ti es. Re gar ding the con di ti ons for de ten tion, the Law re ta i ned the 
sa me ma te rial con di tion – the ba sis of the su spi cion that a cer tain per son com-
mit ted a cri mi nal of fen se, which re qu i red the ful fil lment of one of the law pre-
dic ted con di ti ons.8

In ad di tion to this par ti cu lar man ner of de pri va tion of li berty of the su spect, 
whe re the Law sti pu la tes that “de ten tion may be or de red” (Ar tic le 140, pa ra graph 
1), the in sti tu tion of com pul sory de ten tion was al so stan dar di zed if “a spe cial law 
for a par ti cu lar cri mi nal of fen se re qu i res de ten tion” (Ar tic le 140, pa ra graph 2). 
Anot her dif fe ren ce in re la tion to the 1929 Co de of Con duct is that, on the ba sis of 
the or der of de ten tion (of the in ter nal af fa irs aut ho ri ti es), a per son co uld be de ta i ned 

5 The com pul sory de pri va tion of li berty co uld be de ter mi ned by a ju di cial aut ho rity, in the 
ca se of the as sump ti ons ful fil led by the Co de and re gu la ted by the Ar tic le 113, pa ra graph 1 of the 
Co de, re qu i ring the ir cu mu la ti ve ful fil lment. The first con di tion con cer ned the de gree of con vic-
tion that a cri mi nal of fen se was com mit ted, whi le the se cond con di tion con cer ned the pre scri bed 
pu nis hment for the com mit ted cri mi nal of fen se.

6 Ar tic le 113, pa ra. 2, t. 1-4 of the Co de pro vi ded the fol lo wing con di ti ons for de ter mi ning 
op ti o nal de ten tion: “In the ca se of any ot her cri mi nal of fen se, the in ve sti ga ting jud ge may or der 
the su spect to be de ta i ned: 1. when he/she is fo und com mit ting the of fen se; 2. if he/she is hi ding or 
be ing pre pa red for esca pe, if he/she is a va grant or an uni den ti fied per son, if he/she has no per so nal 
do cu ments, or if the re are ot her im por tant re a sons for which he/she might think of esca ping; 3. if 
the re is a re a so na ble fe ar that he/she will set back the in ve sti ga tion, eit her by at temp ting to in flu en-
ce the wit nes ses, ex pert wit nes ses or ac com pli ces, or by se e king to de stroy the evi den ce of the of-
fen se; 4. when spe cial cir cum stan ces ju stify fe ar, that the su spect will re pe at the cri me or that he/
she will try to fi nish the an of fen ce left un do ne, or com mit an of fen ce that po ses dan ger to ot hers.

7 Cri mi nal Pro ce du re Co de, Of fi cial Ga zet te of the FPRY, num ber 97, year IV of No vem ber 
6, 1948.

8 Which we re the con di ti ons for de ter mi ning op ti o nal de ten tion in the ear li er le gal so lu tion.
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for a ma xi mum of three days. Ho we ver, the ex ten si on of the du ra tion of the de-
ten tion pe riod co uld not be de ter mi ned by the in ve sti ga ting aut ho rity which first 
or de red the de ten tion. This co uld be do ne only on the ba sis of the de ci sion of the 
pu blic pro se cu tor, for three months, co un ting from the da te on which the su spect 
was pla ced in cu stody (Ar tic le 142, pa ra graph 1 of the Law).

Furt her mo re, when it co mes to the aut ho ri ti es that may im po se de ten tion as 
a me a su re of the de pri va tion of li berty of the su spect, the Co de of Cri mi nal Pro-
ce du re of 19539, pre scri bed such a me a su re wit hin the ori gi nal ju ris dic tion of the 
in ter nal af fa irs aut ho ri ti es, be a ring in mind that they co uld de ci de to or der de ten-
tion (Ar tic le 183). The pro ce du ral so lu tion to the re stric tion of the fre e dom of 
mo ve ment of the su spect was al most en ti rely ta ken from the pre vi o us le gal so lu tion, 
both in terms of the con di ti ons and the terms of the ac tion, with mi nor chan ges.10

Ho we ver, one of the most im por tant no vel ti es was that the ex ten si on of de-
ten tion was no lon ger de ci ded by the pu blic pro se cu tor, but by the com pe tent ju-
di cial aut ho rity – the in ve sti ga ting jud ge or the jud ge of the dis trict co urt.

The 1977 Co de of Cri mi nal Pro ce du re11 pro scri bed the com pe ten ce of the 
in ter nal af fa irs aut ho ri ti es in Ar tic le 15112, ac cor ding to which they co uld ha ve 

9 Co de of Cri mi nal Pro ce du re, Of fi cial Ga zet te of the FPRY , num ber 40, year 9 from Sep-
tem ber 30, 1953.

10 Ar tic le 182, pa ra graph. 1, the Co de fo re se es the fol lo wing: “The cu stody will al ways be 
de ter mi ned aga inst a per son for whom the re are gro unds for su spi cion that he/she has com mit ted 
a cri mi nal of fen se for which the law pro vi des for a de ath sen ten ce”, and pa ra graph 2 of the sa me 
ar tic le sti pu la tes that “If the re are gro unds for su spi cion that a cer tain per son has com mit ted any 
ot her cri mi nal of fen se, cu stody may be de ter mi ned “, ho we ver it was ne ces sary to ful fill cer tain 
le gal re qu i re ments. The in ve sti ga ting jud ge, to whom the de ta i ned per son was bro ught to, af ter the 
he a ring, co uld ma ke two de ci si ons: 1. to re le a se the per son who was de ta i ned; or 2. to sub mit a 
pro po si tion to the pu blic pro se cu tor for the ope ning of an in ve sti ga tion (wit hin three days, and if 
he do es not bring the said pro po si tion wit hin that ti me fra me, the per son de pri ved of li berty wo uld 
be re le a sed as pro vi ded for in Ar tic le 184,pa ra graphs 1, 2 and 3 of the Co de).

If a per son was de ta i ned by the de ci sion of the in ter nal af fa irs aut ho rity, the said aut ho rity 
had the duty to in ter ro ga te the de ta i ned per son wit hin 24 ho urs of de ten tion. The re af ter, an in ter-
nal af fa irs aut ho rity (or a dis trict co urt jud ge, if he had is sued a de ten tion or der), sho uld ha ve is sued 
one of the fol lo wing de ci si ons ac cor ding to which: 1. the de ta i ned per son co uld be re le a sed, 2. 
de ta i ned or 3. con duc ted to the com pe tent ju di cial aut ho rity (in ve sti ga ting jud ge), in ac cor dan ce 
with Ar tic le 185. Ac cor ding to the de ci sion of the in ter nal af fa irs aut ho rity, the su spect co uld ha-
ve been kept in de ten tion for a ma xi mum of three days, from the mo ment he was pla ced in cu stody. 
Out si de of that ti me fra me, the su spect co uld ha ve re ma i ned de ta i ned pro vi ded that the de ci sion 
to ex tend the cu stody was ma de (Ar tic le 186).

11 Cri mi nal Pro ce du re Co de, Of fi cial Ga zet te of the SPRY, num ber 4, year XXXI II of 14, 
Ja nu ary 1977.

12 Ar tic le 151, pa ra graph 1 of the said Law re ads: “If the re are gro unds for su spi cion that an 
of fen se that ne eds to be pro se cu ted in the li ne of duty was ma de, the aut ho ri ti es of the in ter nal 
af fa irs are obli ged to ta ke the ne ces sary me a su res to find the per pe tra tor of the cri mi nal of fen se, 
that the per pe tra tor or the ac com pli ce do es not hi de or esca pe, to di sco ver and se cu re tra ces of 
cri mi nal of fen se and ob jects that can ser ve as evi den ce, as well as to col lect any in for ma tion that 
might be use ful for the suc cessful con duct of cri mi nal pro ce e dings.”



779

de pri ved the per son13 of the fre e dom, if the con di ti ons for de ter mi ning de ten tion14 
we re met, with the exi sten ce of re a so na ble do ubt. Ho we ver, the Law al so fo re saw, 
alt ho ugh ex cep ti o nally, the pos si bi lity of the of fi ci als of the in ter nal af fa irs aut-
ho ri ti es to de tain a su spect be fo re the ini ti a tion of the in ve sti ga tion15, as well as 
when the in ve sti ga ting jud ge en tru sted them with the com mis sion of ce r tain in ve-
sti ga ti ve ac ti ons un der Ar tic le 162, pa ra. 4 of this Law, if the re we re re a sons for 
de ter mi ning de ten tion.

By the Cri mi nal Pro ce du re Co de of the Fe de ral Re pu blic of Yugo sla via16, 
ce r tain re stric ti ons we re im po sed on the po li ce aut ho ri ti es in te rms of ar re sting a 
su spect, sin ce the po li ce co uld no lon ger or der de ten tion, alt ho ugh it kept the sa-
me con di ti ons for de pri va tion of li berty of a su spect – a re a so na ble do ubt and one 
of the re a sons for de ten tion.17

Na mely, in the event of ful fil ling the abo ve con di ti ons, the po li ce co uld ha ve 
de pri ved a per son of the ir li berty, but the duty to bring such a per son to the com-
pe tent ju di cial aut ho rity (i.e. the in ve sti ga ting jud ge) was pre scri bed wit hin the 
ti me li mit de ter mi ned by this Co de.18

The re was an ex cep ti on from the abo ve men ti o ned prac ti ce, in ca se the con-
di ti ons for de ta i ning a pe r son we re met. The pe r son thus de pri ved of his li berty 

13 Ar tic le 195, pa ra graph 1 re ads as fol lows: “Aut ho ri zed of fi ci als of the in ter nal af fa irs 
aut ho ri ti es may de pri ve of the ir li berty any per son if the re is any re a son pro vi ded for in Ar tic le 
191 of this Law, but are obli ged to bring such a per son wit ho ut de lay to the com pe tent in ve sti ga ting 
jud ge ...”, pa ra graph 2 of the said Ar tic le “If it was not pos si ble, due to una vo i da ble im pe di ments, 
that a per son de pri ved of li berty is bro ught to the in ve sti ga ting jud ge wit hin 24 ho urs, the of fi cial 
per son is obli ged to ex pla in this de lay in pa r ti cu lar. The ex pla na ti on of the de lay is ne ces sary even 
when the im ple men ta tion was car ried out at the re qu est of an in ve sti ga ti ve jud ge “, and fi nally, 
pa ra graph 3” If the in ve sti ga ting jud ge is not in a po si tion to ma ke a de ci sion on de ten tion wit hin 
the de a dli ne, due to a de lay in brin ging the su spect to the jud ge, he/she is obli ged to de ci de on 
de ten tion im me di a tely af ter a per son de pri ved of his/her li berty was bro ught to him/her”.

14 This law al so ma de a dis tin ction bet we en com pul sory de ten tion (pre scri bing con di ti ons 
for its de ter mi na tion: re a so na ble do ubt and the de ath pe nalty) and de ten tion which co uld ha ve been 
de ter mi ned, whe re he re ta i ned the sa me con di tion of su spi cion – a re a so na ble do ubt was esta blis-
hed, and in ca se it was not pro vi ded for the de ath pe nalty, but the re was one of the sta tu tory re qu-
i re ments of Art. 191, pa ra. 2, t. 1, 2, 3 and 4. Ac cor ding to this Law, cu stody was pri ma rily de ter-
mi ned by the de ci sion of the com pe tent in ve sti ga ting jud ge.

15 Ar tic le 196 of the Law ma de an ex cep ti on, sin ce it pre scri bed the aut ho ri sa tion of the in-
ter nal af fa irs aut ho ri ti es to im po se a de ten tion that co uld last for three days, and in the cir cum-
stan ces pro vi ded by this Law.

16 Co de of Cri mi nal Pro ce du re of the FR of Yugo sla via, Of fi cial Ga zet te FRY , no. 70/2001 
and 68/2002 and Of fi cial Ga zet te or the RS, no. 58/2004, 85/2005, 115/2005, 85/2005 – dr. Law, 
49/2007, 20/2009 – dr. law and 72/2009).

17 Which, as sta ted in the pre vi o us le gal so lu tion, co uld ha ve ex cep ti o nally la sted for three days.
18 The Co de, in the Ar tic le 227, pa ra graph 3, pre scri bed a de a dli ne in which the po li ce aut-

ho rity was obli ged to bring the per son de pri ved of li berty to the com pe tent jud ge – 8 ho urs. Ho-
we ver, if “ due to una vo i da ble im pe di ments, the con duct of a per son de pri ved of li berty la sted 
mo re than 8 ho urs”, the po li ce aut ho rity was obli ged to spe ci fi cally ex pla in such a de lay.
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(in ac cor dan ce with Ar tic le 227, pa ra graph 1, as well as the pri ma rily19 and sub-
se qu ently20 su spec ted per son, the po li ce aut ho rity co uld de tain, but only ex cep ti-
o nally and in or der to col lect in for ma tion or he a rings, “no lon ger than 48 ho urs 
from the mo ment of de pri va tion of li berty, or re spon ding to a sum mon “, as fo re-
seen by Ar tic le 229, pa ra graph 1 of the Co de. The Co de pre scri bed the duty of the 
in ter nal af fa irs aut ho rity to im me di a tely or der the de ten tion and im me di a tely 
in form the in ve sti ga ting jud ge, as well as to sum ma ri ze all rights that we re pre-
scri bed with this Co de21 to the su spect.

2.Treatmentofapersondeprivedofliberty.When it co mes to the tre at ment 
of aut ho ri ti es who, by applying the ir aut ho ri za ti ons proc la i med by the law, de pri-
ved a su spect of his/her li berty, the ru les proc la i med by the ini tial le gal so lu ti ons 
exi sted du ring the evo lu tion of this pro cess in sti tu te in Ser bia. Na mely, the he a ring 
of the de ta i ned per son was pre scri bed as an obli ga tion of the aut ho rity that or de-
red the me a su re of de pri va tion of li berty22 (Ar tic le 116, pa ra graph 2 of the 1929 
Co de). Af ter the he a ring, (by the po li ce), the per son wo uld be re le a sed or con duc-
ted to the com pe tent in ve sti ga ting jud ge.23 De spi te the fact that a per son de pri ved 
of li berty was qu e sti o ned by the po li ce aut ho ri ti es, the in ve sti ga ting jud ge had the 
duty to he ar each per son in cu stody wit hin 24 ho urs.24

Af ter he a ring the su spect, the jud ge had to im me di a tely is sue one of the de-
ci si ons on the ba sis of which the per son co uld be re le a sed or pla ced in an in ve sti-
ga ti ve pri son (in ac cor dan ce with Ar tic le 118, pa ra graph 2). The per son who was 
de pri ved of li berty in such way had to be in for med im me di a tely, at the very mo-
ment of de ten tion, by the com pe tent aut ho rity, abo ut the or der in de ten tion.25 In a 
si mi lar, al most iden ti cal way, the ac ti ons of the com pe tent aut ho ri ti es we re pre-
scri bed by the 1948 Act, the 1953 Co de, and the 1977 Act.

19 The pe r son sum mo ned to pro vi de in for ma tion as a su spect, who will be in for med abo ut 
the right to a lawyer in the sum mons (Ar tic le 226, pa ra graph 7).

20 The sum mo ned ci ti zen, for whom the po li ce aut ho ri ti es, when ta king the te sti mony, esti ma ted 
they co uld be a su spec t in a par ti cu lar ca se. In that ca se, the ac ting aut ho rity had the duty to im me di a-
tely in form the su spect abo ut the act for which he was be ing char ged and the gro unds of su spi cion, the 
right to ta ke a de fen der who will at tend his furt her he a rings, that he/she is not obli ged to an swer qu e-
sti ons wit ho ut the pre sen ce of his/her de fen der” as fo re seen by Ar tic le 226, pa ra graph 8 of the Co de.

21 See the pro vi si ons of Ar tic le 229 of the said Co de.
22 The fo re go ing was de ter mi ned in such a way that the per son de pri ved of li berty had to be 

qu e sti o ned im me di a tely, and at the la test wit hin 24 ho urs.
23 If the exi sten ce of a le gal ba sis for furt her de ten tion co uld not be esta blis hed, the de ta i ned 

per son wo uld be re le a sed. Ot her wi se the le gi sla tor spe ci fied the de a dli ne of 48 ho urs af ter the 
he a ring, in which the po li ce had to con duct the su spect to the com pe tent in ve sti ga ting jud ge in 
ac cor dan ce with Ar tic le 116, pa ra graph 2 Co de.

24 Ho we ver, this Co de al lo wed the ti me for un der ta king the said ac tion to be ex cep ti o nally 
ex ten ded to three days, in ac cor dan ce with Ar tic le 118, pa ra graph 1.

25 Ex cep ti o nally, if this is not pos si ble, the said co uld be com mu ni ca ted no la ter than wit hin 
24 ho urs from the ti me of the de ten tion (Ar tic le 115, pa ra graph 1).
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3.CivilLibertiesInstitute. In ad di tion to the de ten tion of the su spect by the 
sta te aut ho rity, all cri mi nal pro ce du ral so lu ti ons pro vi ded for the pos si bi lity of 
such a re stric tion of the fre e dom of mo ve ment by each per son in the event of a 
fla grant de lict.

It was the very 1865 Co de that pre scri bed the abi lity of each in di vi dual (ci-
ti zen) to com mit the de pri va tion of li berty of a per son fo und com mit ting a cri mi-
nal of fen se, with the obli ga tion to bring such a per son to the com pe tent in ve sti-
ga tor or po li ce aut ho rity.26 The fol lo wing cri mi nal pro ce du ral de ci si ons kept the 
in sti tu tion of a ci vil de pri va tion of li berty in the event of fin ding a per son com-
mit ting an of fen ce, whi le mo difyin g the con di tion re la ting to the act for which the 
per son co uld ha ve been de pri ved of his li berty in that way.27

4.Therightsandthepositionofapersondeprivedoftheirliberty. Re gar-
ding the le gal po si tion of the su spect in the pre vi o us pha ses of the cri mi nal pro-
ce e dings, it is evi dent that the pro vi si ons of the ini tial cri mi nal pro ce du ral de ci-
si ons we re far from the ideal of ju sti ce and the prin ci ples of mo dern cri mi nal 
pro ce e dings, be a ring in mind the for mer le gal proc la ma tion of the obli ga tory 
ab sen ce of the de fen se co un sel when the de fen dant was exa mi ned du ring the in-
qu est and in ve sti ga tion pha se.28

The pro vi si ons of the Co de of Cri mi nal Pro ce du re of 1929 im pro ve the pro-
ce du ral po si tion of the su spect, ha ving in mind cer tain pro vi si ons of this Co de 29 
– at the first exa mi na ti on, as well as in the an no un ce ment of the or der for de ten-
tion, the su spect (Ar tic le 59) sho uld ha ve been edu ca ted by the in ve sti ga ti ve jud-
ge on the right to a de fen der (which he can ta ke).30

26 D. Čvo ro vić, 282.
27 Thus, the 1929 Co de re ta i ned the sa me con di ti ons, with Ar tic le 114, par. 1, t. 1-3 pre scri-

bing ca ses of fin ding an in di vi dual com mit ting an of fen ce, first and fo re most, in or der to en su re 
a cer tain de gree of le gal cer ta inty for tho se who co uld ha ve per for med such an ar rest. The 1948 
Law pre scri bed that it was ne ces sary to ha ve a cri mi nal of fen se for which the law pro vi ded for a 
sen ten ce of in sti tu ti o nal de pri va tion of li berty, or a pri son sen ten ce; whi le the le gal so lu tion from 
1953 (Ar tic le 182, pa ra graph 3) pro vi ded that it was ne ces sary that it be a cri mi nal of fen se for 
which pro se cu tion was un der ta ken ex of fi cio. Such a le gi sla tor’s so lu tion was al so fo und in the 
1977, 2001, and 2011 le gal pro vi si ons. Al so, each of the afo re men ti o ned le gal pro vi si ons en vi sa ged 
the pos si bi lity that per sons who de pri ved of li berty a su spect fo und com mit ting an of fen ce simply 
in form the com pe tent pu blic aut ho rity (ju di cial or po li ce) if they co uld not im me di a tely bring such 
a per son to the com pe tent aut ho ri ti es.

28 D. Čvo ro vić, 282.
29 Ar tic le 3 of the Co de pre scri bed the duty of all bo di es in vol ved in the con duct of cri mi nal 

pro ce e dings to equ ally ap pre ci a te the cir cum stan ces that ac cu se the de fen dant and the cir cum stan-
ces that ser ve him, as well as to te ach him abo ut his rights; Ar tic le 57 pro scri bes that the de fen dant 
may ha ve a de fen der at any ti me in the pro ce e dings for a cri mi nal of fen se, and Ar tic le 60 pro scri-
bed the com pul sory de fen se ca ses.

30 The per son in cu stody co uld com mu ni ca te with the de fen se at tor ney in an oral or writ ten 
man ner (Ar tic le 67). Al so, the Co de pre scri bed the prin ci ple of re spec ting a per son and the prin-
ci ple of ho nor (as far as pos si ble, Ar tic le 123), as well as the duty of all pro ce du ral aut ho ri ti es in 
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The Cri mi nal Pro ce du re Co de of 1953 bro ught sig ni fi cant pro gress with re-
gard to the po si tion of the su spect de pri ved of li berty by the com pe tent aut ho ri ti-
es du ring the ful fil lment of the pro ce du ral as sump ti ons, sin ce in ad di tion to the 
right to de fen se (which was pos si ble du ring the en ti re pro ce du re) it bro ught a 
sig ni fi cant shift that is re flec ted in the prin ci ple of the pre sump tion of in no cen ce 
(Ar tic le 3 of the Co de) as well as in the right to com pen sa te for pro perty da ma ge 
if the de fen dant is un law fully de pri ved of his li berty by de ten tion or by be ing kept 
in the in ve sti ga ti ve im pri son ment.

In ad di tion to the al ready proc la i med obli ga tion of the aut ho ri ti es to ta ke 
cu stody of the wit ness for as short a ti me as pos si ble, the 1977 Co de pre scri bed 
the prin ci ple of ur gency in de a ling of the com pe tent aut ho ri ti es whi le the per son 
is in de ten tion, whi le the Co de of 2001 proc la i med the in sti tu te of com pul sory 
de fen se in ca se of re ten tion.31

2.LI MI TA TION OF THE FRE E DOM OF MO VE MENT OF A SU SPECT  
IN A PRE LI MI NARY CRI MI NAL PRO CE DU RE- CER TAIN  

COM PA RA TI VE-LE GAL SO LU TI ONS

In what way the li mi ta tion of the fre e dom of the su spect is re gu la ted in the 
two world’s le gal systems, An glo-Sa xon and Eu ro pean-con ti nen tal, we will see 
in the re pre sen ta tion of the ba sic so lu ti ons to the po si ti ve re gu la tion of the Uni ted 
Sta tes and cer tain Eu ro pean co un tri es – Ger many, Swit zer land, Italy and Fran ce.

Be a ring in mind the pro ce du ral pro vi si ons in ac cor dan ce with which the 
me a su re of de pri va tion of li berty of the su spect in the le gal system of com mon 
law can be ta ken, the exi sten ce of re a so na ble do ubt is con si de red a ma te rial con-
di tion, and as Si mo vić sta tes, the ar rest which is not ba sed on the sta ted de gree of 
do ubt re pre sents an un fo un ded ar rest and vi o la tion of the fo urth amend ment which 
re gu la tes the area of   pro tec tion of the rights to the se cu rity of the per son in the 
US Con sti tu tion.32

Due to the ful fil lment of the afo re men ti o ned ma te rial con di ti ons, ar rest in 
the law of the Uni ted Sta tes may be exe cu ted with or wit ho ut an ar rest war rant,33 

the cri mi nal pro ce du re to ta ke in to ac co unt the du ra tion of de ten tion and in ve sti ga ti ve im pri son-
ment, me a ning that the se sho uld last as short as pos si ble (Art. 129, pa ra graph 1).

31 Im me di a tely af ter the re ten tion de ci sion was ma de, the su spec ted per son had to ha ve a 
de fen se co un sel whom co uld be cho sen by him/her self, or the de fen se at tor ney wo uld be ap po in ted 
ex of fi cio by the body of con duct (Ar tic le 229, pa ra graph 6 of the Co de).

32 Mi o drag Si mo vić, ,,Ar rest and se arch war rant in the law of the Uni ted Sta tes of Ame ri ca”, 
Year bo ok of the Fa culty of Law, Uni ver sity of Ba nja Lu ka, 33/2011, 74.

33 It is im por tant to list the ca ses in which the po li ce can not apply this aut ho ri za tion wit ho-
ut an ar rest war rant. The se are the fol lo wing ca ses: the po li ce can not ar rest a per son in his/her 
ho me wit ho ut an ar rest war rant, un less the re are spe cial cir cum stan ces or con sent; al so, a per son 
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and the tre at ment of the ar re sted per son de pends on whet her the per son will be 
im me di a tely bro ught to the in ve sti ga ting aut ho ri ti es or held at the po li ce sta tion.34

The re fo re, the su spect may be ar re sted by the po li ce, un der the abo ve con-
di ti ons. Ex cep ti o nally, the su spect may be ar re sted wit ho ut a war rant if the of fen-
se is com mit ted in the pre sen ce of the po li ce.35

A per son de pri ved of li berty wit ho ut de lay, and at the la test wit hin 48 ho urs, 
must be ad mi ni ste red by the ju di cial aut ho rity, and the he a ring of the su spect by 
the po li ce is ju sti fied in or der to de ci de whet her the su spect will be re le a sed or 
will be car ried out by the com pe tent authority to the co urt.36

In the co un tri es of the Eu ro pean-con ti nen tal le gal tra di tion, the im por tan ce 
of the pre-trial pro ce e dings de ri ves from the evi dent in flu en ce on the out co me of 
the main cri mi nal pro ce du re.37 The re fo re, when it co mes to the way in which the 
in ter nal af fa irs aut ho ri ti es act du ring the pre-trial pro ce du re, it is lar gely uni fied.

The Ger man cri mi nal pro ce e dings Law38 pro vi des for the in sti tu tion of a 
ci vil de pri va tion of li berty39 as well as the de pri va tion of li berty by the in ter nal 
af fa irs aut ho ri ti es, which, apart from the fla grant de lict or the per son so ught, may 
exer ci se this po wer in the event of a cu mu la ti ve ful fil lment of the con di ti ons for 
ta king this me a su re of pro ce du ral co er cion (re a so na ble do ubt and one of the re a-
sons for de ten tion), with the risk of de lay. A per son de pri ved of his li berty shall 
im me di a tely be ac qu a in ted with the law pro vi ded rights (Ar tic les 114a to 114c), 
and it is ne ces sary to ta ke the mat ter to the com pe tent co urt (im me di a tely and at 
the la test one day af ter the de pri va tion of li berty). The jud ge is obli ged to bring 
the su spect to the he a ring im me di a tely, and at the la test on the next day. In the 

can not be ar re sted in the ho me of a third party wit ho ut a se arch war rant and an ar rest war rant. 
Ho we ver, the re is an ex cep ti on to the afo re men ti o ned le gal ru le, that is, the po li ce can per form an 
ar rest wit ho ut or der in the abo ve ways, if the re a sons of ur gency re qu i re so or if the re is the con sent 
of the per son. Jos hua Dres sler, Un der stan ding Cri mi nal Pro ce du re, New York, 1997, 148: Sta ted 
as in: М. Si mo vic, 75.

34 D. Čvo ro vić, 455.
35 M. Si mo vic, 74.
36 Ro nald, J. Ba ci gal, Cri mi nal law and Pro ce du re, Del mar, Cen ga ge le ar ning, 152. Sta ted 

as in.:D. Čvo ro vić, 473.
37 Alek san dar Boš ko vić, Zo ran Pa vlo vić, ,,Pro ble ma tic re vi ew of the or ga ni za tion of the 

pre vi o us cri mi nal pro ce e dings in the Re pu blic of Ser bia and Cro a tia”, Cro a tian Jo ur nal of Cri mi-
nal Sci en ces and Prac ti ce, No. 1/2016, Za greb, 189.

38 The Ger man Co de of Cri mi nal Pro ce du re, Fe de ral Law Ga zet te Bun des ge set zblatt, Part I 
p. 1074, 1319, 410/14, https://www.ge set ze-im -in ter net.de /en glisch_stpo/en glisch_stpo.html, 
11.03.2018.

39 “Any per son fo und com mit ting a cri mi nal of fen se or a per son be ing so ught and is su-
spec ted of esca ping or who se iden tity can not be im me di a tely de ter mi ned can be re ta i ned by anyone 
wit ho ut a co urt or der,” See the Co de of Cri mi nal Pro ce du re of the Fe de ral Re pu blic of Ger many, 
UNI VER SITY PRESS – Ma gi stracy of edi ti ons Sa ra je vo 2011, 71, The Ger man Co de of Cri mi nal 
Pro ce du re, Fe de ral Law Ga zet te Bun des ge set zblatt, Part I p. 1074, 1319, 410, https://www.ge set-
ze-im -in ter net.de /en glisch_stpo/en glisch_stpo.html, 11.03.2018.
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event that the jud ge finds that the re a sons for de pri va tion of li berty no lon ger 
exist, or that it is no lon ger ju sti fied, he/she will or der the re le a se of the su spect. 
Ot her wi se, by the or der of the com pe tent pro se cu tor (or ex of fi cio if the pro se cu-
tor is not ava i la ble), a jud ge may is sue eit her a de ci sion on de ten tion or a de ci sion 
on ac com mo da tion in an in sti tu tion.40

The Cri mi nal Pro ce du re Co de of Swit zer land41 al most iden ti cally de ter mi nes 
the aut ho ri ti es of the po li ce of fi ci als in the ca se of de pri va tion of li berty of the 
su spect, pri ma rily ha ving in mind the pro ce du ral pro vi si ons for the de pri va tion 
of li berty of a per son fo und com mit ting a cri mi nal of fen se or for which the re is 
an ar rest war rant or is be ing so ught (Ar tic le 217).

The per son ar re sted in this way can be de ta i ned by the po li ce for a ma xi mum 
of 3 ho urs. Such aut ho rity be longs to every ci ti zen in te rms of ci vil ar rest, af ter 
which the ar re sted per son must be han ded over to the po li ce aut ho rity as soon as 
pos si ble. Af ter the ar rest, the po li ce will in form the su spect abo ut his rights and 
the re a sons for the ar rest. The com pe tent pu blic pro se cu tor is be ing im me di a tely 
in for med abo ut the ar rest. The po li ce are aut ho ri zed to he ar the su spect and ta ke 
le gal me a su res and ac ti ons in or der to sub stan ti a te or re ject the al le ga ti ons and 
gro unds for de ten tion.42

Al most iden ti cal pro ce du ral ru les go ver ning the pre-trial pha se are al so fo-
und in the Cri mi nal Pro ce du re Co de of the Re pu blic of Italy43, which al so ma kes 
a dis tin ction bet we en com pul sory44 de pri va tion of li berty and de pri va tion of li-
berty pre scri bed by the law of the com pe tent sta te aut ho rity45 as well as the pos-
si bi lity of ar rest by the ci ti zens.46

40 Mo re abo ut that in Cri mi nal Pro ce du re Co de of the Fe de ral Re pu blic of Ge r many, UNI-
VER SITY PRESS – Ma gi stracy of edi ti ons Sa ra je vo 2011, 72, The Ge r man Co de of Cri mi nal 
Pro ce du re, Fe de ral Law Ga zet te Bun des ge set zblatt, Part I p. 1074, 1319, 410, https://www.ge set-
ze-im -in ter net.de /en glisch_stpo/en glisch_stpo.html, 11.03.2018. 

41 Cri mi nal Pro ce du re Co de of Swiss Con fe de ra tion, (2007, amen ded 2017), https://www.
le gi sla ti on li ne.or g/do cu ments/sec tion/cri mi nal-co des/co un try/48/Swit zer land/show, 01.03.2018.

42 If it is fo und that the re is no ba sis for de ter mi ning de ten tion, a pe r son will be re le a sed, 
ot her wi se the per son will be pro se cu ted. The ti me li mit wit hin which a po li ce aut ho rity must ma-
ke a de ci sion to re le a se a pe r son or to bring it to the com pe tent pu blic pro se cu tor is 24 ho urs.

43 Co di ce di Pro ce du ra Pe na le, https://www.le gi sla ti on li ne.or g/do cu ments/sec tion/cri mi-
nal-co des/co un try/22/Italy/show, 07.03.2018.

44 In the ca se of a fla grant de lict, pre scri bing cri mi nal of fen ses or the ran ge of pe nal ti es that 
can be im po sed for a com mit ted cri mi nal of fen se.

45 It is the right of an aut ho ri zed pe r son to de pri ve of li berty a per son fo und com mit ting a 
cri mi nal of fen se (which has not been do ne by ne gli gen ce) in ca se of cer tain cri mi nal acts pre scri-
bed by law (this dis tin ction is ma de in re la tion to the le vel of so cial dan ger, in jury and en dan ger ment 
of pro tec ted go ods of the man, so ci ety and sta te) or pre scri bed by the se ri o u sness of the pe nalty.

46 In this way, the ar re sted per son ne eds to be ad mi ni ste red to the po li ce as soon as pos si ble. 
In or der for a per son to be de pri ved of his li berty by a ci ti zen, it is ne ces sary that such a per son is 
fo und com mit ting a cri mi nal of fen se for which he/she may be pro se cu ted ex of fi cio.
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In ad di tion to the ca se of the of fen der be ing ca ught com mit ting an of fen se, 
aut ho ri zed po li ce of fi cers can ke ep the su spect de ta i ned on the ir own47, be fo re 
un der ta king the ac ti ons pre scri bed by the pu blic pro se cu tor.48

In French law49, a cri mi nal pro ce du ral in sti tu tion re stric ting the fre e dom 
of mo ve ment of a su spec ted per son is stan dar di zed so that the ju di cial po li ce ( ju-
di cial po li ce of fi cer) is gi ven the aut ho rity to ar rest and de tain a per son in the 
event that the re is one or mo re cre di ble gro unds for up hol ding su spi cion of com-
mit ting or at temp ting to com mit a cri mi nal of fen se. The po li ce are obli ged to 
in form the com pe tent pu blic pro se cu tor abo ut the ar rest. A per son ar re sted and 
de ta i ned50 can not be held in cu stody for mo re than 24 ho urs.51 Upon ex pi ra ti-
on of 24 ho urs of po li ce de ten tion, a pe r son will eit her be re le a sed or will be sent 
to the com pe tent pu blic pro se cu tor, ac cor ding to his in struc ti ons.52 From the pro-
ce du ral ru le that the su spect in po li ce cu stody may be kept for 24 ho urs, ex cep ti-
ons are pro vi ded, for ce r tain of fen ses whe re po li ce cu stody may last 48 ho urs or 
72 ho urs (see Ar tic les 63-4).

47 If the re is an ina bi lity to de ter mi ne the iden tity of the su spec ted per son or if the ci r cum-
stan ces in di ca te a dan ger of esca pe.

48 Al so, the po li ce will de ter mi ne the de ten tion even if the iden tity of the su spect is sub-
se qu ently de ter mi ned or the re is a dan ger that the su spect will try to esca pe, so it is im pos si ble 
to wa it for the de ci sion of the pro se cu tion aut ho rity due to the ne ces sity of an ur gent ac tion. The 
po li ce will im me di a tely in form the pu blic pro se cu tor abo ut this and the per son de pri ved of li-
berty will be in for med abo ut the right to a de fen se co un sel, or he/she will be ap po in ted one ex 
of fi cio in ca se of com pul sory de fen se. Ho we ver, if it is de ter mi ned that the re are no re a sons for 
de ta i ning the su spect (Ar tic le 189, pa ra graphs 1 and 2), that is, to me et the re qu i re ments of pa-
ra graph 2 of Ar tic le 389, the po li ce must bring the per son to the pu blic pro se cu tor or the pu blic 
pro se cu tor will co me to ma ke the fi nal de ci sion. The de a dli ne for en for ce ment is 24 ho urs, but 
not beyond this, which me ans that af ter that ti me the su spect is re le a sed wit ho ut the fi nal de ci-
sion of the pu blic pro se cu tor, un less the pu blic pro se cu tor has ap pro ved the de lay. It is al so sti-
pu la ted that the de ten tion and ar rest of a su spect be co me inef fec ti ve if the ti me li mit re fer red to 
in pa ra graph 3 of Ar tic le 386 is not met, that is, if the 24-ho ur pe riod is ex ce e ded. The Co de 
furt her fo re se es that the pu blic pro se cu tor may ap pro ach the he a ring of the su spect. See Ita lian 
Cri mi nal Pro ce du re, Fa culty of Law, Uni ver sity of Ri je ka, Ri je ka 2002, Co di ce di Pro ce du ra 
Pe na le, https://www.le gi sla ti on li ne.or g/do cu ments/sec tion/cri mi nal-co des/co un try/22/Italy/show, 
07.03.2018.

49 Co de de procédu re péna le, https://www.le gi sla ti on li ne.or g/do cu ments/sec tion/cri mi nal-
co des/co un try/30/Fran ce/show, 04.03.2018.

50 A po li ce of fi cer is al so obli ged to in struct the pe r son de pri ved of li berty of the rights pro-
po sed by this Law, as well as abo ut which cri mi nal of fen se he/she is be ing char ged with. 

51 Ho we ver, the re is a pos si bi lity to ex tend the du ra tion of de ten tion for 24 ho urs if the re is 
a writ ten aut ho ri za tion of the com pe tent pu blic pro se cu tor.

52 The sub se qu ent pe riod of po li ce cu stody may be ap pro ved by the com pe tent pu blic pro-
se cu tor only af ter the su spect is bro ught be fo re the pro se cu tor. Ex cep ti o nally, an ex ten si on of the 
du ra tion of po li ce de ten tion may be gran ted only on the ba sis of writ ten per mis sion from the pu blic 
pro se cu tor.
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3. PO LI CE AR REST IN PO SI TI VE DO ME STIC LAW  
(AR TIC LE 291 OF THE CRI MI NAL PRO CE DU RE LAW)

As one of the me a su res of pro ce du ral co er cion in the pre li mi nary pro ce du re 
(as the fi rst pro ce du ral sta ge pre ce ding the fo r mal in ve sti ga tion by the pu blic pro-
se cu tor, and in its con tent, it re pre sents a kind of pro ce du ral “sub sti tu te” to the 
fo r mer pre-trial pro ce du re53), which the in ter nal af fa irs aut ho rity – the po li ce is 
un der ta king in the ca se of the con di ti ons ful fil led in ac cor dan ce with the Co de of 
Cri mi nal pro ce du re54, the de pri va tion of li berty of the su spec ted, or po li ce ar rest, 
is stan dar di zed.

Na mely, the re stric tion of per so nal li berty, by de pri va tion of li berty of the su-
spect, is pos si ble, fi rst of all, on the ba sis of a co urt de ci sion. Ho we ver, from the 
le gal po si tion of the po li ce, as the fi rst link in the chain of so cial re spon ses to un-
law ful be ha vi ors, it is lo gi cal to aut ho ri ze this ad mi ni stra ti ve aut ho rity to short-term 
de ten tion of the su spect in pri son be fo re ta king him/her to the ju di cial aut ho rity.55

The Co de of Cri mi nal Pro ce du re of the Re pu blic of Se r bia proc la ims that 
the ar rest may be: po li ce ar rest (Ar tic le 291 of the Co de) and ar rest in the com-
mis sion of a cri mi nal of fen se, the so-cal led ci vil ar rest (Ar tic le 292 of the Co de). 
In stead of the ear li er term de pri va tion of li berty, the le gi sla tor de ci ded to use the 
te rm ar rest, which, ac cor ding to so me aut hors56, is ju sti fied.

A po si ti ve pro ce du ral so lu tion pro vi des that the no tion of de pri va tion of li berty 
is a ge ne ric te rm, and that the de pri va tion of li berty, in ac cor dan ce with Art. 2, pa-
ra. 1, p. 23 – “ar rest, de ten tion, ban on le a ving the apart ment, cu stody and staying 
in an in sti tu tion which, in ac cor dan ce with this Co de, shall be co un ted as cu stody”.

In spi te of the esta blis hment of the lo west le vel of con fi den ce (re a so na ble 
do ubt57) that is ne ces sary for the con duct of pre-in ve sti ga ti ve and in ve sti ga ti ve 
pro ce e dings, the le gi sla tor ne vert he less, when stan dar di zing the ba sis of the de-
pri va tion of li berty of the su spect by the po li ce, pre scri bes re a so na ble do ubt in an 
at tempt to ra i se the le vel of pro tec tion of hu man rights and fun da men tal fre e doms, 

53 Mi lan Šku lić, Ta tja na Bu gar ski, Cri mi nal Pro ce e dings, Fa culty of Law in No vi Sad, No-
vi Sad 2015, 357.

54 Co de of Cri mi nal Pro ce du re, Of fi cial Ga zet te of the RS, no. 72/2011, 101/2011, 121/2012, 
32/2013, 45/2013. and 55/2014.

55 Sa ša Kne že vić, “Li mi ta tion of pe r so nal li berty by de ta i ning the su spect”, Pro ce e dings of 
the Law Fa culty in No vi Sad, 1/2011, 168.

56 Be a ring in mind that this is a term that is do me sti ca ted and fully re cog ni za ble, so that it 
ma kes it pos si ble to cle arly di stin gu ish one of the exi sting forms of de pri va tion of li berty. Go ran 
P. Ilić et al., Com men tary on the Co de of Cri mi nal Pro ce du re, Of fi cial Ga zet te, 2016, 739.

57 “The re a so na ble do ubt in vol ves a cer tain de gree of pos si bi lity that so me o ne has com mit-
ted a cri me, and this pos si bi lity is still less than the op po si te pos si bi lity that he did not do it.” See 
Sne ža na Br kić, “Cri ti cal re vi ew of the re gu la tion of the in ve sti ga tion in to the CPC of Ser bia from 
2011”, Pro ce e dings of the Law Fa culty in No vi Sad, 2/2015, 565.
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as well as the pro ce du ral gu a ran te es of ar bi trary tre at ment by the pu blic aut ho ri-
ti es. In ad di tion to re a so na ble do ubt, the Co de pre ci sely sta tes the need for the 
exi sten ce of one of the con di ti ons for de ter mi ning de ten tion.58

When exe cu ting this pro cess of pro ce du ral co er cion, the po li ce do not pass 
any spe cial de ci sion, so the re is no pos si bi lity of in ve sting a spe cial le gal re medy 
aga inst the said ac tion, and con trol of the le ga lity of tre at ment in the se ca ses is 
re a li zed in the furt her sta ges of the pro ce du re.59 Such a le gal so lu tion is ju sti fied, 
and the re a sons for its ju sti fi ca tion are fo und pri ma rily in prac ti ce, sin ce ot her-
wi se it wo uld be dif fi cult or even de li be ra te the at tempt of the le gi sla tor to ac hi-
e ve the prin ci ples of ef fec ti ve fight aga inst cri me.

The ba sic task of the po li ce is to bring the ar re sted per son to the pro se cu tor 
wit ho ut de lay. Any de ten tion of a per son not ca u sed by ob jec ti ve dif fi cul ti es of 
prompt de li very to the pro se cu tor wo uld con sti tu te an il li cit con duct by the po li ce. 
In this re gard, the po li ce is obli ged to sub mit a re port to the pu blic pro se cu tor in 
which the re a sons and the ti me of the ar rest will be cle arly sta ted.60

Every en for ce ment of a su spect that la sted mo re than eight ho urs (Ar tic le 
291, pa ra graph 3) must be spe ci fi cally ex pla i ned, on which the pu blic pro se cu tor 
shall ma ke an of fi cial no te. Fol lo wing the im ple men ta tion of the ar re sted per son 
by the pu blic pro se cu tor, pur su ant to Ar tic le 293 of the Co de, the pu blic pro se cu-
tor is obli ged to in form the ar re sted per son abo ut the rights (from Ar tic le 69, 
pa ra graph 1 of this Law) and to qu e sti on him/her. Al so, the ar re sted per son will 
be al lo wed to in form his/her de fen der abo ut the abo ve.61

58 The con di ti ons for de ten tion as a me a su re to se cu re the pre sen ce of the de fen dant are laid 
down in Ar tic le 211 of the Co de by sta ting that the de ten tion may be or de red aga inst a per son for 
whom the re is a re a so na ble do ubt that he/she has com mit ted a cri mi nal of fen se if: “1) his iden tity 
is hid den or can not be esta blis hed it ob vi o usly avo ids the ap pe a ran ce as the Ac cu sed at the main 
trial or if the re are ot her cir cum stan ces in di ca ting the dan ger of esca pe; 2) the re are cir cum stan ces 
in di ca ting that they will de stroy, hi de, mo dify or fal sify the evi den ce or tra ces of the of fen se or if 
spe cial cir cum stan ces in di ca te that they will in ter fe re with the pro ce du re by in flu en cing wit nes ses, 
ac com pli ces or con ce a le rs; 3) the spe cial cir cum stan ces in di ca te that they will re pe at the cri me 
wit hin a short pe riod of ti me or com ple te the at temp ted cri mi nal of fen se or com mit the cri mi nal 
of fen se un der thre at; 4) for a cri mi nal of fen se he/she was char ged with, the re is a pre scri bed sen-
ten ce of im pri son ment for mo re than ten years or a pri son sen ten ce of mo re than fi ve years for a 
cri mi nal of fen se with ele ments of vi o len ce or a sen ten ce of im pri son ment of fi ve years or mo re 
se ve rely pu nis hed by the jud gment of the first in stan ce co urt, and the man ner of exe cu ti on or the 
se ve rity of the con se qu en ces of the cri mi nal act has led to dis tur ban ce of the pu blic that can en-
dan ger the un hin de red and fa ir con duct of cri mi nal pro ce e dings ...”

59 G. P. Ilić et al., 739.
60 Ibid.
61 In ad di tion to the obli ga tion of the pu blic pro se cu tor to in form the ar re sted abo ut the rights 

pro vi ded for in Ar tic le 69, pa ra. 1 of this Co de, the pu blic pro se cu tor shall be obli ged to “al low the 
ar re sted per son, in his pre sen ce, to use the te lep ho ne or ot her elec tro nic mes sen ger di rectly or 
thro ugh fa mily mem bers or a third per son who se iden tity to the pu blic pro se cu tor must be di sclo sed 
and, if ne ces sary, find a de fen se at tor ney “, Art. 293, pa ra. 1.



If, pur su ant to Ar tic le 293 of the Co de, the ar re sted per son do es not pro vi de 
the pre sen ce of a de fen se co un sel wit hin the le gal pe riod (24 ho urs) or dec la res 
that he do es not want to ta ke a de fen se co un sel, the pu blic pro se cu tor is obli ged 
to qu e sti on him wit ho ut de lay. In the ca se of a com pul sory de fen se (in ac cor dan-
ce with Ar tic le 74), if the ar re sted per son do es not ta ke a de fen se co un sel (wit hin 
the le gal pe riod of 24 ho urs from which he was in for med of this right) or dec la res 
that he/she will not be ta king a de fen se co un sel, the de fen se at tor ney will be ap-
po in ted ex of fi cio (Ar tic le 74, pa ra graph 2).

Af ter he a ring the su spect, the pu blic pro se cu tor may re le a se him/her or ma ke 
a pro po sal to the pre-trial jud ge to or der de ten tion. In this way, the ro le of the 
pre li mi nary pro ce du re jud ge is hig hlig hted, alt ho ugh it is be ing sup pres sed by 
the con cept of a pu blic pro se cu tor’s in ve sti ga tion, sin ce the ju di cial aut ho rity is 
pri ma rily re spon si ble for the pre ser va tion and de ci sion-ma king re gar ding the 
rights and fre e doms of the su spect.62

The po li ce, as a body of exe cu ti ve po wer, are gi ven a spe ci fic do u ble ro le, which 
is re flec ted in the duty and obli ga tion of pro tec ting hu man rights and fre e doms, on 
the one hand, and un der the con di ti ons pre scri bed by law, the re stric tion of the se 
rights and fre e doms, on the ot her. This can be ac hi e ved with full re spect for the 
prin ci ples of le ga lity and pro por ti o na lity in the ap pli ca tion of po li ce po wers.63

When it co mes to the se cond aspect of the de ten tion pre scri bed by the Co de, the 
le gi sla tor fo re se es the pos si bi lity for each per son to ar rest an in di vi dual fo und com-
mit ting a cri mi nal of fen se, for which he/she will be pro se cu ted ex of fi cio (Ar tic le 292, 
pa ra graph 1), im po sing an obli ga tion to hand over such a per son to the pu blic 
pro se cu tor or the po li ce, in ac cor dan ce with Art. 292, pa ra graph 2 of the Co de. 

This is un der stan da ble, sin ce it is dif fi cult to ex pect ci ti zens to know in each 
spe ci fic ca se whet her the le gal pre sump ti ons for de ten tion ha ve been met at the 
ti me of the ar rest.64

4. DE TEN TION OF A SU SPECT IN PO SI TI VE DO ME STIC LAW  
(AR TIC LE 294 OF THE C RI MI NAL PRO CE DU RE LAW)

“The de ten tion of a su spect is a me a su re of pro ce du ral co er cion, which, by 
a de ci sion of the pu blic pro se cu tor or po li ce, if the pu blic pro se cu tor en trusts the 

62 Of co ur se, this do es not mean that ot her bo di es in the pro ce e dings (pu blic pro se cu tor and 
po li ce) are exemp ted from the duty of pro tec ting ba sic hu man rights. Each of the bo di es of tre at-
ment, in ad di tion to the co de of nor ma ti ve du ti es, as a duty that has the ge ne ral cha rac ter, ap pli es 
to all bo di es, which is the very pro tec tion of hu man rights and fre e doms, proc la i med both by na-
ti o nal and in ter na ti o nal nor ma ti ve le gal re gu la ti ons.

63 Zvo ni mir Iva no vic, Ivan Ra doj ko vic, “Po li ce Re ta i ning Pe r sons in the Le gi sla tion of the 
Re pu blic of Se r bia”, Le gal To pics, 2/4, No vi Pa zar 2014, 8.

64 Alek san dar Tre snjev, Me a su res to en su re the pre sen ce of the de fen dant and the un di stur-
bed con duct of cri mi nal pro ce e dings, Bel gra de 2016, 489.
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de ci sion to it, the pe r son de pri ved of li berty is be ing de ta i ned for a short pe riod 
of ti me in or der to col lect in for ma tion or to pro ceed with the he a ring.”65 The 
aut ho rity to re tain the su spect is an aut ho rity gi ven to the pu blic pro se cu tor so that 
this body wo uld not, in par ti cu larly com plex si tu a ti ons, be re qu i red to act wit hin 
un re a li stic de a dli nes (so me ti mes due to the ne ces sity for pro lon ged he a ring or 
gat he ring of mo re ex ten si ve ma te rial, the pu blic pro se cu tor and the po li ce will 
re qu i re ad di ti o nal ti me). If the pu blic pro se cu tor was li mi ted by the re gu lar, short 
de a dli nes, it wo uld of ten be im pos si ble for him to ade qu a tely pre pa re the ma te rial 
that wo uld be sent to the pre-trial jud ge with a mo tion for de ten tion.66

The re fo re, the po li ce can not de ci de by them sel ves to de tain the per son, i.e. 
the su spect, in pre-in ve sti ga ti ve pro ce e dings up to 48 ho urs, but they may is sue a 
de ci sion on de ta i ning on ce the pro se cu tor who has de ci ded to de tain the per son 
en trusts this po wer to them. Ho we ver, this is not an ade qu a te le gal so lu tion, sin ce 
it makes no sense that one body ma kes a de ci sion, and the ot her (con di ti o nally – 
by tru sting the de ci sion-ma king body), prac ti cally only ma kes a re so lu tion by 
which such a de ci sion is fo r mally ma ni fe sted.67

The ca te go ri es of pe r sons su bject to de ten tion may be: pe r sons ar re sted by 
the po li ce (pur su ant to Ar tic le 291, pa ra graph 1 of the Co de), per sons ar re sted by 
ci ti zens (ci vil ar rest, Ar tic le 292, pa ra graph 1 of the Co de) , the su spect (pri ma rily 
su spect, the per son sum mo ned as a su spect, Ar tic le 289, pa ra graph 1 of the Co de) 
and the per son sum mo ned as a ci ti zen but for which, du ring the col lec tion of the 
no ti fi ca ti ons it was de ter mi ned he/she might be a su spect- sub se qu ently su spect 
(Ar tic le 289, pa ra graph 2 of the Co de).

The Co de pre scri bes that re ten tion, which can be de ter mi ned ex clu si vely for 
the pur po se of qu e sti o ning the su spect68 and last up to 48 ho urs, is de ter mi ned on 

65 S. Kne ze vic, 172
66 G. P. Ilić et al., 744.
67 M. Šku lic, T. Bu gar ski, 376.
68 One of the most im por tant evi den ce that can be col lec ted at this sta ge of the pro ce e dings 

is ce r ta inly the he a ring of the su spect. In ad di tion, the dif fe ren ce bet we en the he a ring of the su-
spect and the he a ring of the ar re sted per son was ma de (Ar tic les 289 and 293 of the Co de). Whi le 
the fi rst he a ring re fers to a per son who re spon ded as a su spect to a po li ce sum mons, or was in for-
med du ring an in for ma ti ve in ter vi ew that the po li ce con si der him/her a su spect, the se cond is 
re la ted to the he a ring of a pe r son ar re sted by the po li ce or ci ti zens and con duc ted to the pu blic 
pro se cu tor. The he a ring of the su spect may be do ne by the po li ce and the pu blic pro se cu tor, but 
the he a ring of the ar re sted per son is in the ex clu si ve ju ris dic tion of the pu blic pro se cu tor. The 
con di tion of the si ne qua non that the te sti mony re ce i ved at the he a ring of the su spect co uld be 
used as evi den ce in the cri mi nal pro ce e dings is the pre sen ce of the de fen se co un sel, whi le, when 
he a ring the ar re sted per son, the pre sen ce of a de fen se co un sel is re qu i red only in the ca se of a 
com pul sory de fen se. Anot her no velty is the fact that the pu blic pro se cu tor de ci des on the de ten tion 
of the su spect, and an ap peal aga inst the de ci sion to de ter mi ne de ten tion can be ap pe a led aga inst 
by the pre li mi nary pro ce du re jud ge (Ar tic le 294, pa ra graphs 1 to 3 of the Co de). See Go ran Ilic, 
,,Pu blic Pro se cu tion and Po li ce Re la ti ons“, Cri mi no logy and Cri mi nal Law Jo ur nal, 2-3 / 11, 319.

Зборник радова Правног факултета у Новом Саду, 2/2018



the ba sis of a de ci sion in the fo rm of a re so lu tion, which is pri ma rily bro ught by 
the pu blic pro se cu tor in ac cor dan ce with the pro vi si ons of Ar tic le 294, pa ra graph 
2 of the Co de.

Ho we ver, the said de ci sion may al so be ma de by the po li ce, alt ho ugh the 
Co de do es not pre scri be the ori gi nal ju ris dic tion of the said de ci sion-ma king body, 
but only pro vi des such a pos si bi lity in the event of the ap pro val of the pu blic pro-
se cu tor. The de ci sion on de ta i ning the su spect, is sued by the said aut ho ri ti es, shall 
be ma de im me di a tely, i.e. no la ter than 2 ho urs from the mo ment in which the 
su spect was in for med of his/her de ten tion (pur su ant to Ar tic le 294, pa ra graph 2). 

Com pul sory ele ments of the de ten tion de ci sion, the Co de en vi sa ges in Ar-
tic le 294, pa ra graph 2 “The de ci sion must spe cify the act for which the su spect is 
be ing char ged for, the re a so na ble do ubt, the day and the ti me of the de pri va tion 
of li berty or the re spon se to the sum mons, as well as the ti me of the be gin ning of 
de ten tion.” The ex pla na ti on of the re ten tion or der must ha ve a re a so ning and a 
ba sis for de ten tion, ha ving in mind the le gal pro vi si ons that the po li ce ar rest is 
pro vi ded for in Ar tic le 291, pa ra graph 1 of the Co de, if the re are re a sons for or-
de ring de ten tion69, in ac cor dan ce with Ar tic le 211 of the Co de.70

The le gi sla tor, un li ke in the po li ce ar rest ca ses, Ar tic le 294, pa ra graph 3, pre-
scri bes the pos si bi lity of dec la ring a le gal re medy, that is, the co urt ap peal, on the 
de ci sion to de tain the su spect, pro vi ding for the pe r sons who can fi le a re medy (the 
su spect and the de fen se co un sel for the su spect) or the ap peal, as well as for the de-
a dli ne in which the ap peal must be fi led (6 ho urs af ter the de li very of the de ci sion).

The sig ni fi can ce of the ro le of the ju di cial aut ho rity in the pre-trial pro ce du-
re is re flec ted in the pro vi si ons of the Co de which pro vi de that a de ci sion on the 
fi led ap peal is ma de by a pre li mi nary pro ce du re jud ge wit hin fo ur ho urs, co un ting 
from the mo ment of re ce ipt of the ap peal. The sta ted re gu lar re medy do es not 
de lay the exe cu ti on of the de ci sion (Ar tic le 294, pa ra graph 3 of the Co de).

This act of pro ce du ral co er cion in pre-trial pro ce e dings is a spe ci fic ca se of 
com pul sory de fen se,71 and in ad di tion to the afo re men ti o ned right, the su spect has 
rights proc la i med by Ar tic le 69, par. 1 Co de.

Fi nally, the tre at ment of pe r sons de pri ved of the ir li berty on any gro und, in 
the sen se of the con sti tu ti o nal prin ci ple, is pre scri bed as an obli ga tion of hu man 
tre at ment aga inst such per sons, with the pro hi bi tion of the use of vi o len ce and ex-
tor ti on of the sta te ment (Ar tic le 28 of the Con sti tu tion72 of the Re pu blic of Se r bia).

69 An swer gi ven at the ses sion of the Cri mi nal De part ment of the SCC, April 4, 2014. See 
Go ran P. Ilić et al., 744.

70 G. P. Ilić et al., 744.
71 Ar tic le 294, pa ra graph 5 sta tes that “The su spect must ha ve a de fen se at tor ney as soon as 

the body of the pro ce e dings ... has is sued a re ten tion or der. If the su spect him self do es not pro vi de 
a de fen se co un sel wit hin fo ur ho urs, the pu blic pro se cu tor will pro vi de one ex of fi cio, in the or der 
from the list of at tor neys sub mit ted by the com pe tent Bar as so ci a tion. “

72 Con sti tu tion of the Re pu blic of Se r bia, Of fi cial Ga zet te of RS, no. 98/2006.
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5. AR REST AND DE TEN TION IN THE PRAC TI CE OF  
THE PO LI CE AD MI NI STRA TION OF ŠA BAC SIN CE  

THE YEAR 2014 UN TIL THE YEAR 2017 IN CLU SI VE73

The aut hor con duc ted a re se arch in the area of   the Po li ce Ad mi ni stra tion in 
Ša bac, which co vers the pe riod from 01.01.2014. en ding 31.12.2017. in or der to 
de ter mi ne cer tain pa ra me ters in re la tion to which the le gal po wers apply the me-
a su re of re stric ting the fre e dom of mo ve ment of the su spect in the pre-trial pro-
ce du re are most ap plied.

Ta ble and chart no. 1. de pict the to tal num ber of de ten tion and po li ce ar rest in 
the men ti o ned pe riod, ex pres sed as a per cen ta ge. Ba sed on this re pre sen ta tion, it is 
no ti ced that the re is no cor rec tness of the re la ti on ship bet we en the se two acts of pro-
ce du ral co er cion. Whi le the de ten tion ca ses ha ve pri ma rily shown the in cre a sing trend 
in the first three years of the re se arch pe riod (in or der to dec re a se sig ni fi cantly du ring 
the last year), the num ber of ar rest ca ses has been gra du ally in cre a sing, year-by-year.

Ta ble 1.
PA 

ŠA BAC 
DE TEN TI ON PO LI CE AR REST TO TAL 

NUM BER % NUM BER % NUM BER %
2014 63 11.9 80 21.2 143 15.7
2015 116 21.8 91 24.1 207 22.8
2016 200 37.7 93 24.6 293 32.2
2017 152 28.6 114 30.2 266 29.3

TO TAL 531 100.0 378 100.0 909 100.0

Chart 1.

73 The sta ti stics used in the work we re ob ta i ned on the ba sis of the de ci si ons of the Hig her 
Pu blic Pro se cu tor’s Of fi ce in Ša bac A No. 131/18 of 30 March 2018. the Po li ce Ad mi ni stra tion in 
Ša bac, 05/19/7, No. 118/18 of 04 April 2018, and a di rect in sight in to the de ci sion ma de by the Ba-
sic Pu blic Pro se cu tor’s Of fi ce in Ša bac on April 5, 2018.
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The fol lo wing ta ble-grap hic re pre sen ta tion (ta bles 2 and 3, Charts 2 and 3) 
re fers to the in di vi du ally shown me a su res li mi ting the fre e dom of mo ve ment of 
the su spect in the pre-in ve sti ga tion pro cess, in or der to bet ter un der stand the abo-
ve-men ti o ned ir re gu la ri ti es.

Ta ble 2.

PA ŠA BAC 
DE TEN TI ON 

NUM BER %
2014 63 11.9
2015 116 21.8
2016 200 37.7
2017 152 28.6

TO TAL 531 100.0

Chart 2.

Ta ble 3.

PA ŠA BAC 
PO LI CE AR REST 

NUM BER %
2014 80 21.2
2015 91 24.1
2016 93 24.6
2017 114 30.2

TO TAL 378 100.0
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Chart 3.

When it co mes to the gen der of the per sons ac cor ding to which the me a su res 
of re stra int of fre e dom of mo ve ment in the pre-in ve sti ga ti ve pro ce du re are ap plied, 
from the fol lo wing re pre sen ta ti ons (ta ble and chart 4) it is no ted that, each year, 
the ma le po pu la tion is the do mi nant ca te gory, whe re as the fe ma le po pu la tion is 
far away less af fec ted by the afo re men ti o ned me a su res of pro ce du ral co er cion, 
alt ho ugh the re is still a trend of in cre a sing the num ber of wo men aga inst which 
the se me a su res are ap plied, year-by-year.

Ta ble 4.

PA 
ŠA BAC 

DE TEN TI ON PO LI CE AR REST TO TAL 
MA LE FE MA LE MA LE FE MA LE MA LE FE MA LE 

No. % No . % No . % No . % No . % No . %
2014 60 11.9 3 11.1 76 21.0 4 25.0 136 15.7 7 16.3
2015 108 21.4 8 29.6 89 24.6 2 12.5 197 22.7 10 23.3
2016 192 38.1 8 29.6 86 23.8 7 43.8 278 32.1 15 34.9
2017 144 28.6 8 29.6 111 30.7 3 18.8 255 29.4 11 25.6

TO TAL 504 100.0 27 100.0 362 100.0 16 100.0 866 100.0 43 100.0

Chart 4.
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In re la tion to the pa ra me ter of the age of a per son who was de pri ved of fre-
e dom of mo ve ment by de ten tion or ar rest, it can be seen from the ta ble that mi nors 
(per sons un der 18) are the le ast af fec ted age ca te gory, fol lo wed by per sons over 
60, per sons aged 41-60 years, and that the se me a su res we re mostly ta ken aga inst 
per sons aged bet we en 21 and 40. From the abo ve, it can be con clu ded that, in the 
ma jo rity of ca ses, mostly mid dle-aged per sons are be ing su spec ted of com mit ting 
cri mi nal of fen ses.

Ta ble 5.

PA 
ŠA BAC

2014 2015 2016 2017 TO TAL 
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No. No . No . No . No . No . No . No . No . No .
14 и 15 0 0 0 0 0 0 1 2 1 2
16 и 17 0 2 4 1 1 1 3 3 8 7
18-20 6 7 13 8 18 8 5 7 42 30
21-30 27 25 37 26 47 26 40 26 152 102
31-40 15 24 33 22 63 23 47 38 158 107
41-50 10 9 14 13 36 20 24 20 84 62
51-60 3 9 11 15 22 12 21 12 57 48
60+ 3 4 4 6 11 3 11 7 29 20

TO TAL 65 80 116 91 201 93 152 115 531 378

Cer ta inly, the in di spen sa ble cri te rion, which is shown in ta ble no. 6, re fers 
to the type of cri me. Ta king in to ac co unt the daily pre sen ce of cer tain types of 
cri me, it is qu i te pos si ble to re ach the esta blis hed re sults. Na mely, the le a ding 
pla ce is ta ken by the ge ne ral cri mi na lity, i.e. cri mes aga inst li fe and body, pro perty, 
se xu al fre e dom, hu man he alth, as well as mar ri a ge and fa mily; then cri mi nal of-
fen ses aga inst the eco nomy and the en vi ron ment, whi le for cri mes aga inst the 
con sti tu ti o nal or der and se cu rity of the Re pu blic of Ser bia and the se cu rity of 
com pu ter da ta, no me a su res we re im po sed to re strict the fre e dom of mo ve ment 
to wards su spects in pre-trial pro ce e dings.
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Ta ble 6.

PA 
ŠA BAC

2014 2015 2016 2017 TO TAL 
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No. No . No . No . No . No . No . No . No . No .
CRI ME AGA INST 

ECO NOMY 0 5 12 2 5 5 8 1 25 13

CRI ME AGA INST 
THE EN VI RON MENT 0 0 0 0 0 0 4 4 4 4

CRI ME AGA INST THE 
CON STI TU TI I O NAL 

OR DER AND SE CU RITY 
OF THE RS

0 0 0 0 0 0 0 0 0 0

CRI ME AGA INS LI FE 
AND BODY, PRO PERTY, 

SE XU AL FRE E DOM, 
HE ALT, MAR RI A GE 

AND FA MILY

63 75 104 89 195 88 140 109 502 361

CRI ME AGA INS THE 
SE CU RITY OD THE 
COM PU TER DA TA

0 0 0 0 0 0 0 0 0 0

TO TAL 63 80 116 91 200 93 152 114 531 378

Fi nally, ta ble no. 7. re pre sents the most com mon cri mes, for who se exe cu ti-
on, in most ca ses, the su spec ted per son has been de pri ved of the fre e dom of mo-
ve ment by the or gans of pre-trial pro ce e dings. The sig ni fi can ce of this in di vi dual 
re pre sen ta tion stems from the ef forts to de ter mi ne which cri mes are most do mi nant 
in the prac ti ce of the Po li ce Ad mi ni stra tion in Ša bac.
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Ta ble 7.

PA ŠA BAC

2014 2015 2016 2017 TO TAL 
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No. No . No . No . No . No . No . No . No . No .
MUR DER – art. 113of CC 6 4 8 3 2 2 3 0 19 9

FIRST-DE GREE 
MUR DER – art. 114of CC 2 1 1 0 10 1 0 1 13 3

SE RI O US BO DILY IN-
JURY – art. 121of CC 1 2 1 1 1 6 4 0 7 9

RA PE – art. 178of CC 0 0 0 2 3 0 1 1 4 3
THEFT – art. 203of CC 3 3 0 2 8 3 5 3 16 11
HE AVY THEFT – art. 

204of CC 7 9 11 2 33 2 16 4 67 17

ROB BERY – art. 206of CC 9 5 27 9 14 3 12 5 62 22
DO ME STIC VI O LEN CE 

– art. 194of CC 5 3 23 28 84 42 71 42 183 115

IL LE GAL PRO DUC TION 
AND TRAF FI CING OF 
DRUGS – art. 246of CC

18 7 18 4 21 3 13 4 70 18

UNA UT HO RI SED 
POS SE SION OF DRUGS 

– art. 246Аof CC
0 5 1 2 7 5 1 9 9 21

SE RI O US CRI ME 
AGA INST THE 

SE CU RITY OF PU BLIC 
TRA FIC – art. 297of CC

0 8 0 10 0 6 0 6 0 30

TO TAL 51 47 90 63 183 73 126 75 450 258

In the end, it is im por tant to no te that du ring the abo ve re se arch pe riod, the 
Hig her Pu blic Pro se cu tor’s Of fi ce in Ša bac did not is sue any de ci sion to ke ep a 
the su spect in cu stody du ring the pre-trial pro ce du re, whi le the Ba sic Pu blic Pro-
se cu tor’s Of fi ce in Ša bac is sued only one such de ci sion, and all ot her de ci si ons 
on de ta i ning the su spect we re ma de by the po li ce. Be a ring in mind the abo ve men-
ti o ned, the con clu sion is drawn that the im ple men ta tion of the le gal pro vi si ons in 
prac ti ce, re la ting to the ori gi nal ju ris dic tion for the adop tion of the said de ci sion 
by the Pu blic Pro se cu tor’s Of fi ce, is an ex cep ti on.



Зборник радова Правног факултета у Новом Саду, 2/2018

797

6. CON CLU SION

Star ting from the first le gal so lu ti ons in the cri mi nal pro cess prac ti ce of 
Ser bia, sig ni fi cant po wers of sta te aut ho ri ti es re la ted to the re stric tion of the fre-
e dom of mo ve ment of the su spect in the pha ses pre ce ding the fo r mal cri mi nal 
pro ce du re are ob vi o us.

Hi sto ri cally, the le gal aut ho rity to un der ta ke the me a su res of de pri va tion of 
li berty of the su spect in pre-trial pro ce e dings was pla ced in the hands of the in-
ter nal af fa irs or gans, the pu blic pro se cu tor and the ju di cial aut ho ri ti es, with com-
ple te ab sen ce or re cog ni tion of so me of the su spects’ rights. The ini tial so lu ti ons 
fe a tu red much less gu a ran te es of pro tec tion of the pro ce du ral po si tion of the su-
spect com pa red to the one that exists to day in po si ti ve law.

As the proc la i ming of cer tain rights and fre e doms, among ot her things, has 
the ro le of li mi ta tion of the sta te po wer, the evo lu tion of the le vel of pro tec ted 
rights it self de pends on the re la ti on ship bet we en the in di vi dual and the sta te. Thus, 
the ini tial cri mi nal pro ce du ral so lu ti ons we re far from the ideal of ju sti ce, be a ring 
in mind the non-pro scri bing of the right to a de fen ce for the su spect. Ho we ver, 
ra i sing the awa re ness of the sta te and so ci ety as well as the li be ra li za tion of the 
said re la ti on ship, the rights of per sons who are be a rers of de vi ant, an ti-so cial be-
ha vi or ha ve been gra du ally le ga li zed (the right to a de fen se du ring the en ti re 
pro ce du re is pre scri bed, along with the man da tory de fen se, the right to ma te rial 
com pen sa tion due to un fo un ded de pri va tion of li berty etc.), which con se qu ently 
re sults in a sig ni fi cant im pro ve ment in the pro ce du ral po si tion of the su spect and 
the ef forts to ac hi e ve pro ce du ral equ a lity of the pa r ti es in the cri mi nal pro ce du re.

The cri ti cism of the ex pert pu blic in re la tion to ea r li er le gal so lu ti ons con-
cer ned pri ma rily the pre scri bing of the pos si bi lity of non-ju di cial bo di es to or der 
de ten tion, which is al most unt hin ka ble to day, espe ci ally gi ven the ro le of the co-
urt as an in de pen dent sta te body that de ci des on the re stric ti ons of rights and the 
fre e dom of the de fen dant in the cri mi nal pro ce e dings.

Ho we ver, this po stu la te of hu ma nity and de moc racy is be ing op po sed by a 
de mand for an ef fec ti ve fight aga inst cri me, for the pro tec tion of fun da men tal 
so cial va lu es. In that sen se, the con sti tu tion of mo dern sta tes as well as in ter na ti-
o nal le gal re gu la ti ons pre scri be the pos si bi lity of re stric ting the fre e dom of mo-
ve ment of the su spect and by non-ju di cial aut ho ri ti es as well – the po li ce and the 
pu blic pro se cu tor.

This, of co ur se, do es not mean that the re is no pro hi bi tion aga inst ar bi trary 
ac ti ons of pu blic aut ho ri ti es, sin ce they are aut ho ri zed by the Con sti tu tion and by 
the law to ta ke me a su res of de pri va tion of li berty un der strictly pre dic ted con di-
ti ons. Re cog ni zing the im por tan ce of ade qu a tely con fron ting in cre a singly di ver-
se forms of cri me and its be a rers, nor ma ti ve acts not only gi ve the aut ho rity to 
li mit the fre e dom of mo ve ment to sta te bo di es, but to ci ti zens as well.



Ка та ри на С. Жи ва но вић, сту дент док тор ских сту ди ја
Уни вер зи тет у Но вом Са ду
Прав ни фа кул тет у Но вом Са ду
ka ca_zi va no vic@yahoo.com

Огра ни че ње сло бо де кре та ња осум њи че ног  
у пред ис тра жном по ступ ку

Сажетак: Те ме љи са вре ме ног, де мо крат ског дру штва за сно ва ни на 
на че лу пра вич но сти, за шти ти фун да мен тал них дру штве них вред но сти, 
вла да ви ни пра ва, као прет по став ку оства ри ва ња свог по рет ка по ста вља ју 
сло бод но и не сме та но уживањe про кла мо ва них људ ских пра ва и сло бо да.

Ме ђу тим, у од ре ђе ним слу ча је ви ма, а у ци љу оства ри ва ња кри вич но-прав-
не за шти те дру штве них вред но сти, по треб но је и оправ да но од сту пи ти 
од, на на ци о нал ном и ме ђу на род ном ни воу за га ран то ва них пра ва и сло бо да. 
Уста ви са вре ме них др жа ва, углав ном та кво огра ни че ње сво де са мо на слу-
ча је ве „из у зет но сти“, у стро го нор ми ра ним усло ви ма. Ти ме до ла зи до од-
сту па ња од  про кла мо ва не не при ко сно ве но сти пра ва на лич ну сло бо ду, где 
је та кво огра ни ча ва ње до пу ште но у од ре ђе ном оби му и свр си, без за ди ра ња 
у су шти ну за јем че них пра ва, у по ступ ку и у слу ча је ви ма утвр ђе ним за ко ном.

Огра ни че ње сло бо де кре та ња осум њи че ног, про пи су је се пр вен стве но 
у ци љу во ђе ња кри вич ног по ступ ка од лу ком ко ју у пи са ној фо р ми до но си 
над ле жан суд ски ор ган. Ме ђу тим, ра ди по сти за ња ефи ка сно сти кри вич ног  
по ступ ка, те од луч не бор бе про тив кри ми на ли те та, овла шће ње огра ни ча-
ва ња сло бо де кре та ња у ви ду хап ше ња и за др жа ва ња да то је и дру гим 
др жав ним ор га ни ма.

Кључнеречи: огра ни че ње сло бо де кре та ња, осум њи че ни, по ли ци ја, 
хап ше ње, за др жа ва ње.

Да тум при је ма ра да: 12.09.2018. 
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