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TRE ATY IN TER PRE TA TION, FO RUM  
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Abstract: In this ar tic le the aut hor exa mi nes de ci si ons ren de red by the UN-
CI TRAL ar bi tral tri bu nal in an in vest ment ca se Ac hmea v. Slo va kia and jud gment 
of the Eu ro pean Co urt of Ju sti ce re gar ding the com pa ti bi lity of the in ve stor-Sta te 
dis pu te set tle ment pro vi sion in an in tra-EU  BIT with EU law relating the Ac hmea 
ar bi tral award on the me rits. Gi ven that the ECJ fo und in com pa ti bi lity bet we en 
the two such de ci sion might ha ve wi de-ran ging con se qu en ces. He re the aut hor 
as ses ses ar gu ments in dif fe rent de ci si ons from the per spec ti ve of frag men ta tion 
of in ter na ti o nal law, mo re pre ci sely from the per spec ti ve of con cepts and ar gu-
ments de ve lo ped wit hin the In ter na ti o nal Law Com mis sion Re port on Frag men-
ta tion of In ter na ti o nal Law. Whi le the frag men ta tion is sue was di scus sed at the 
early sta ges of ar bi tral pro ce e dings it was la ter aban do ned and re ma i ned un men-
ti o ned by the ECJ. The ca u se of dif fe rent ta kes on the re la ti on ship bet we en dis-
pu te set tle ment pro vi si ons in in tra-EU  BIT and EU law co uld well be de scri bed 
not as a nor ma ti ve but rat her as a con flict bet we en dif fe rent fo rums. Ju ris dic ti o nal 
con flict thus ga ve ri se to the pro blem of frag men ta tion in its strict sen se – ina bi lity 
of a sta te to per form two tre aty obli ga ti ons si mul ta ne o usly.

Keywords:Ac hmea, frag men ta tion, tre aty in ter pre ta tion, in vest ment ar bi-
tra tion.

1 The aut hor gra te fully ac know led ges the sup port of the Uni ver sity of No vi Sad Fa culty of 
Law Pro ject Le gal Tra di tion and New Chal len ges for Law. This ar tic le is the re sult of re se arch 
con duc ted for this pro ject un der the in di vi dual re se arch the me „Glo ba li sa tion and Frag men ta tion 
of Con tem po rary In ter na ti o nal Law: In ter na ti o nal Law bet we en Co he rent System and Dis in te-
gra tion“.
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I. IN TRO DUC TION

A re cent de ci sion of the Eu ro pean Co urt of Ju sti ce (ECJ) in Ac hmea ca se 
(2018) re pre sents anot her sta ge in an on go ing de ba te on the re la ti on ship bet we en 
EU law and in ter na ti o nal in vest ment ar bi tra tion re gar ding in tra-EU  BITs. Ac hmea 
is not the only ca se whe re the is sue of in tra-EU  BITs was ra i sed but it is the ca se 
whe re the ECJ had the last and qu i te con se qu en ti al word on ap pli ca bi lity of ar bi-
tra tion cla u ses in in tra-EU  BITs. This ar tic le will not tac kle all pos si ble aspects 
of the Ac hmea ca se but will me rely try to as sess the ar gu ments adop ted by dif fe-
rent in ter na ti o nal fo rums, such as the UN CI TRAL in vest ment tri bu nal and Eu-
ro pean Co urt of Ju sti ce, aga inst the di scus sion on frag men ta tion of in ter na ti o nal 
law. This ar tic le will be gin with the over vi ew of re le vant ca se law, star ting from 
the two ar bi tral awards han ded down by the UN CI TRAL in vest ment tri bu nal. 
The over vi ew will chro no lo gi cally fol low the pro ce e ding un der Ar tic le 267 of the 
Tre aty on the Fun cti o ning of the Eu ro pean Union (TFEU), which led to the de ci sion 
of the Eu ro pean Co urt of Ju sti ce in 2018. The se ca ses will then be as ses sed from 
the per spec ti ve of frag men ta tion of in ter na ti o nal law gi ven that the de ve lop ment 
of this ca se is il lu stra ti ve of in he rent in con si sten ci es bet we en dif fe rent fo rums and 
most no tably of the com pe ti tion of dif fe rent sub-systems of in ter na ti o nal law. 

II. BAC KGRO UND

The Eu ro pean Co urt of Ju sti ce has re cently han ded down a de ci sion in the 
Ac hmea ca se ac ting upon the re qu est for a pre li mi nary ru ling sub mit ted by the 
Ger man Fe de ral Co urt of Ju sti ce on the ba sis of Ar tic le 267 of the TFEU.2 The 
re qu est was sub mit ted in re la tion to the ca se bet we en the Slo vak Re pu blic and 
Ac hmea BV con cer ning the UN CI TRAL ar bi tral tri bu nal’s award of 7 De cem ber 
20123 un der the Agre e ment on en co u ra ge ment and re ci pro cal pro tec tion of in-
vest ments bet we en the King dom of the Net her lands and the Czech and Slo vak 
Fe de ra ti ve Re pu blic (he re i naf ter: “Dutch-Slo vak BIT” or “BIT”).4 The ECJ 
ru led that pro vi sion of the ap pli ca ble BIT, which pro vi ded for the ju ris dic tion of 
an ar bi tral tri bu nal to set tle in vest ment dis pu te bet we en an EU na ti o nal as an in-
ve stor, and an EU Mem ber Sta te, on the ba sis of an in tra-EU  BIT is con trary to 

2 Slo wa kische Re pu blic (Slo vak Re pu blic) v. Ac hmea BV, Eu ro pean Co urt of Ju sti ce, Ca se 
C-284/16, Jud gment of the Co urt (Grand Cham ber), 6 March 2018.

3 Ac hmea B.V. v. The Slo vak Re pu blic, UN CI TRAL, PCA Ca se No. 2008-13 (for merly Eu-
re ko B.V. v. The Slo vak Re pu blic), Fi nal Award, 12 De cem ber 2012.

4 The CSFR con clu ded Bi la te ral Agre e ment on the Pro mo tion and Pro tec tion of In vest ments 
with The Net her lands, which was sig ned on 29 April 1991 and ca me in to for ce on 1 Oc to ber 1992. 
The Slo vak Re pu blic be ca me an in de pen dent Sta te on 1 Ja nu ary 1993. It suc ce e ded to the CSFR-
Net her lands BIT as of the day of its in de pen den ce.
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Ar tic les 267 and 344 of the TFEU, which in turn prec lu de the ope ra tion of such 
BIT dis pu te set tle ment cla u se. This de ci sion sig ni fi cantly af fects si mi lar pro vi si-
ons to be fo und in aro und 200 BITs in ap pli ca tion bet we en EU Mem ber Sta tes. 
In ot her words, it co uld be ar gued that this de ci sion might af fect ju ris dic tion of 
po ten tial ar bi tral tri bu nals con sti tu ted un der in tra-EU  BIT.5 It co uld al so be de-
tri men tal for the en for ce ment of such an ar bi tral award, at le ast wit hin EU.

The bac kgro und of this ca se is com plex be ca u se it con sists of the par ti cu lar 
in vest ment dis pu te that was la un ched by Eu re ko (sub se qu ently chan ged to Ac hmea 
B.V.) aga inst Slo vak Re pu blic on the gro und that the host sta te bre ac hed se ve ral 
BIT gu a ran te es gran ted to Dutch in ve stors. In the co ur se of the pro ce e dings Slo-
va kia ra i sed se ve ral pre li mi nary ob jec ti ons aga inst the ju ris dic tion of the ar bi tral 
tri bu nal but to no avail. In te re stingly, Slo va kia al so ma de an ar gu ment that sub-
se qu ent tre a ti es re pla ce ear li er tre a ti es when they re la te to the sa me su bject-mat-
ter in the con text of pre ven ting frag men ta tion of in ter na ti o nal law.6 Eu ro pean 
Com mis sion jo i ned Slo va kia ar gu ing that by up hol ding its ju ris dic tion the ar bi tral 
tri bu nal wo uld risk frag men ta tion of both in ter na ti o nal and EU law.7 This ar gu-
ment was ea sily di smis sed by the ar bi tral tri bu nal. 

Ad di ti o nal bac kgro und to the Ac hmea ca se is a long on go ing de ba te abo ut 
pro pri ety of in tra-EU  BITs gi ven that com pe ten ce of the EU has been chan ged by 
Ar tic le 207 of the TFEU which tran sfer red com pe ten ce from the Mem ber Sta tes 
to the EU re gar ding fo re ign di rect in vest ments and the pro tec tion of in vest ments. 
With the en try in to for ce of the Lis bon Tre aty, the EU ga i ned ex clu si ve com pe-
ten ce in re spect of fo re ign di rect in vest ment as part of the com mon com mer cial 
po licy (TFEU, Art. 207(1), Art. 3(1)(e)).8 In 2012 the Eu ro pean Par li a ment and 

5 For the con trary vi ew, see Cson gor István Nagy, “In tra-EU  Bi la te ral In vest ment Tre a ti es 
and EU Law Af ter Ac hmea: ‘Know Well What Le ads You For ward and What Holds You Back’“, 
Ger man Law Jo ur nal 4/2018, 981-1015 (“The abo ve con si de ra ti ons show ca se that the Ac hmea ru-
ling’s sco pe is much nar ro wer than the ec ho it is ge ne ra ting. Hen ce, alt ho ugh the CJE U’s an ti-ar-
bi tra tion at ti tu de re ve a led it self, the sta tus of in tra-EU  BITs is not fully set tled.” – Ibi dem, at 996).

6 Ac hmea B.V. v. The Slo vak Re pu blic, UN CI TRAL, PCA Ca se No. 2008-13 (for merly Eu-
re ko B.V. v. The Slo vak Re pu blic), Award on Ju ris dic tion, Ar bi tra bi lity and Su spen sion, 26 Oc to ber 
2010, pa ra. 72.

7 Ibi dem, pa ras. 185-186.
8 Ar tic le 207 (ex Ar tic le 133 TEC) 
1. The com mon com mer cial po licy shall be ba sed on uni form prin ci ples, par ti cu larly with 

re gard to chan ges in ta riff ra tes, the con clu sion of ta riff and tra de agre e ments re la ting to tra de in 
go ods and ser vi ces, and the com mer cial aspects of in tel lec tual pro perty, fo re ign di rect in vest ment, 
the ac hi e ve ment of uni for mity in me a su res of li be ra li sa tion, ex port po licy and me a su res to pro tect 
tra de such as tho se to be ta ken in the event of dum ping or sub si di es. The com mon com mer cial po licy 
shall be con duc ted in the con text of the prin ci ples and ob jec ti ves of the Union’s ex ter nal ac tion.

Ar tic le 3 
1. The Union shall ha ve ex clu si ve com pe ten ce in the fol lo wing are as:
· (e) com mon com mer cial po licy.
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494

the Co un cil of Eu ro pean Union adop ted the Re gu la tion on esta blis hing tran si ti-
o nal ar ran ge ments for bi la te ral in vest ment agre e ments bet we en Mem ber Sta tes 
and third co un tri es, which, in ter alia, sta tes: “Fol lo wing the en try in to for ce of 
the Tre aty of Lis bon, fo re ign di rect in vest ment is in clu ded in the list of mat ters 
fal ling un der the com mon com mer cial po licy. In ac cor dan ce with Ar tic le 3(1)(e) 
of the Tre aty on the Fun cti o ning of the Eu ro pean Union (‘TFEU’), the Eu ro pean 
Union has ex clu si ve com pe ten ce with re spect to the com mon com mer cial po licy. 
Ac cor dingly, only the Union may le gi sla te and adopt le gally bin ding acts wit hin 
that area. The Mem ber Sta tes are able to do so them sel ves only if so em po we red 
by the Union, in ac cor dan ce with Ar tic le 2(1) TFEU.“9 In 2015 the Eu ro pean 
Com mis sion ini ti a ted in frin ge ment pro ce e dings aga inst Au stria, the Net her lands, 
Ro ma nia, Slo va kia and Swe den asking them to ter mi na te bi la te ral in vest ment 
tre a ti es bet we en them.10 Fol lo wing the Ac hmea de ci sion “the Com mis sion has 
in ten si fied its di a lo gue with all Mem ber Sta tes, cal ling on them to ta ke ac tion to 
ter mi na te the in tra-EU  BITs, gi ven the ir in con te sta ble in com pa ti bi lity with EU 
law.“11 

III. EU RE KO B.V. (AC HMEA B.V.) V. THE SLO VAK RE PU BLIC  
(JU RIS DIC TION)12

Ac hmea (ori gi nally Eu re ko) is a Dutch pri va te li mi ted li a bi lity com pany 
en ga ged in pro vi ding fi nan cial ser vi ces for a ran ge of in su ran ce pro ducts, in clu-
ding he alth in su ran ce, pen sion pro ducts, as set ma na ge ment and ban king. Cla i mant 
com pla i ned that va ri o us le gi sla ti ve me a su res in tro du ced by the Re spon dent af ter 
a chan ge in go vern ment in July 2006 con sti tu ted a syste ma tic re ver sal of the 2004 
li be ra li sa tion of the Slo vak he alth in su ran ce mar ket that had promp ted Eu re ko to 
in vest in the Slo vak Re pu blic’s he alth in su ran ce sec tor.13 On 28 Fe bru ary 2008 
Eu re ko had fi led the com pla int with the Eu ro pean Com mis sion ar gu ing that Slo-
va ki a’s po li ci es we re con trary to ba sic EU law prin ci ples that had been a cor ner-

9 Re gu la tion (EU) No 1219/2012 of 12 De cem ber 2012, en te red in to for ce on 9 Ja nu ary 
2013, Of fi cial Jo ur nal of the EU L 351/40, re ci tal 1.

10 Com mis sion asks Mem ber Sta tes to ter mi na te the ir in tra-EU  bi la te ral in vest ment tre a-
ti es, Eu ro pean Com mis sion – Press Re le a se, 18 Ju ne 2015 (ava i la ble at: http://eu ro pa.eu /ra pid/
press-re le a se_IP -15-5198_en .ht m). 

11 Com mu ni ca tion from the Com mis sion to the Eu ro pean Par li a ment and the Co un cil, 
COM(2018) 547, 19 July 2018, p. 2 (ava i la ble at: https://eur-lex.eu ro pa.eu /le gal-con tent/EN/TXT /
PDF /?uri =CE LEX:52018DC 0547&from=EN (15.9.2018.)). 

12 Ac hmea B.V. v. The Slo vak Re pu blic, UN CI TRAL, PCA Ca se No. 2008-13 (for merly Eu-
re ko B.V. v. The Slo vak Re pu blic), Award on Ju ris dic tion, Ar bi tra bi lity and Su spen sion, 26 Oc to ber 
2010 (he re i naf ter: Ac hmea, Award on Ju ris dic tion).

13 Ibi dem, pa ra. 7.
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sto ne of Eu re ko’s con fi den ce in in ve sting in the Slo vak Re pu blic.14 Eu ro pean 
Com mis sion la un ched an in frin ge ment pro ce du re aga inst the Slo vak Re pu blic 
un der Ar tic le 226 of the EC Tre aty that was pen ding at the ti me of ren de ring the 
award on ju ris dic tion.

On 1 Oc to ber 2008 the Cla i mant ini ti a ted in vest ment ar bi tra tion on the ba sis 
of Ar tic le 8 of the BIT.15 Ac cor ding to the Cla i mant the re ver sal of the li be ra li za-
tion me a su res led to se ve ral vi o la ti ons of the pro vi si ons of the Dutch-Slo vak BIT.16 
Slo va kia re spon ded with se ve ral ob jec ti ons chal len ging ra ti o ne per so nae and 
ra ti o ne ma te ri ae ju ris dic tion. Re spon dent al so sub mit ted the In tra-EU  ju ris dic ti-
o nal ob jec tion ba sed on the Slo va ki a’s mem ber ship in the EU. 

By its In tra-EU  ju ris dic ti o nal ob jec tion Slo va kia ar gued that Slo vak Re pu blic’s 
mem ber ship in the EU de pri ves the Tri bu nal of ju ris dic tion be ca u se “(i) the Eu ro-
pean Com mu nity tre aty (‘EC Tre aty’) go verns the sa me su bject mat ter as the BIT 
and the re fo re the BIT sho uld be con si de red ter mi na ted and/or inap pli ca ble pu r su ant 
to Ar tic les 59 and 30 of the Vi en na Con ven tion on the Law of Tre a ti es (‘VCLT’ or 
‘Vi en na Con ven tion’), (ii) the ar bi tra tion cla u se in the BIT can not apply be ca u se it 
is in com pa ti ble with the EC Tre aty, as the ECJ has ex clu si ve ju ris dic tion over Eu-
re ko’s cla ims, and (iii) cla u ses such as Ar tic le 4 of the BIT re la ting to free tran sfer 
of ca pi tal ha ve been held by the Eu ro pean Co urt of Ju sti ce (‘ECJ’) to be in com pa-
ti ble with EU law, which is su pre me.”17 Tri bu nal in vi ted Eu ro pean Com mis sion and 
the Net her lands to sub mit the ir po si ti ons on the is sue of in tra-EU  BITs.18 The Ne-
ther lands ar gued that the Dutch-Slo vak BIT was still in for ce and that the tri bu nal 

14 Ibi dem, pa ra. 55.
15 Re le vant pa rts of Ar tic le 8 pro vi de as fol lows:
(1) All dis pu tes bet we en one Con trac ting Party and an in ve stor of the ot her Con trac ting 

Party con cer ning an in vest ment of the lat ter shall if pos si ble, be set tled ami cably.
(2) Each Con trac ting Party he reby con sents to sub mit a dis pu te re fer red to in pa ra graph (1) 

of this Ar tic le, to an ar bi tral tri bu nal, if the dis pu te has not been set tled ami cably wit hin a pe riod 
of six months from the da te eit her pa rty to the dis pu te re qu e sted ami ca ble set tle ment.

(3) …
(5) The ar bi tra tion tri bu nal shall de ter mi ne its own pro ce du re applying the ar bi tra tion ru les 

of the Uni ted Na ti ons Com mis sion for In ter na ti o nal Tra de Law (UN CI TRAL).
(6) The ar bi tral tri bu nal shall de ci de on the ba sis of the law, ta king in to ac co unt in par ti cu-

lar tho ugh not ex clu si vely:
· the law in for ce of the Con trac ting Party con cer ned;
· the pro vi si ons of this Agre e ment, and ot her re le vant Agre e ments bet we en the Con trac ting 

Par ti es;
· the pro vi si ons of spe cial agre e ments re la ting to the in vest ment;
· the ge ne ral prin ci ples of in ter na ti o nal law.
16 Cla i mant in vo ked the fol lo wing sub stan ti ve gu a ran te es en vi sa ged in the Dutch-Slo va kia 

BIT: pro hi bi tion of ex pro pri a ti on, fa ir and equ i ta ble tre at ment, full pro tec tion and se cu rity, and 
free tran sfer of pro fits and di vi dends. 

17 Ac hmea, Award on Ju ris dic tion, pa ra. 19 (re fe ren ces omit ted).
18 Ibi dem, pa ras. 31, 34.
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had ju ris dic tion un der Ar tic le 8 of the BIT.19 Eu ro pean Com mis sion ar gued aga inst 
in tra-EU  BITs as an “ano maly wit hin the EU in ter nal mar ket” and chal len ged com-
pa ti bi lity of such BITs with man da tory pro vi si ons of EU law and EU ju di cial 
system.20 The ar gu ments of the Eu ro pean Com mis sion we re com plex and in va ri ably 
aga inst in tra-EU  BITs. Such agre e ments we re de sig na ted as in com pa ti ble with EU 
le gal system, which rests on the prin ci ples of au to nomy and su pre macy of EU law. 
Su pre macy of EU law re qu i res the com pa ti bi lity of all Mem ber Sta tes in ter na ti o nal 
agre e ments with EU tre a ti es. The prin ci ple of su pre macy of EU law the reby re pla-
ced the prin ci ple of pac ta sunt ser van da for in tra-EU  in ter na ti o nal agre e ments.21 
The Com mis sion chal len ged the pro pri ety of in tra-EU  BITs on the ba sis of po ten tial 
di scri mi na tion bet we en EU in ve stors from dif fe rent Mem ber Sta tes, al so in com pa-
ti ble with EU law.22 Fi nally, the Eu ro pean Com mis sion ar gued that re sort to out si de 
dis pu te set tle ment mec ha nism wo uld “ine vi tably pro mo te com pe ting ju di cial and 
ar bi tral mec ha nisms, in cre a se ‘fo rum shop ping’ by li ti gants and con tri bu te to the 
risk of furt her frag men ta tion of in ter na ti o nal law.”23 Po licy re a sons aga inst BIT 
ar bi tra tion are that they en han ce mi strust in the co urts of EU Mem ber Sta tes and 
ad mi ni stra tion of ju sti ce in the Eu ro pean Union. Whi le the Com mis sion ar gued that 
Ar tic le 59 of the VCLT did not ter mi na te the Dutch-Slo vak BIT24 it ne vert he less 
fo und that cer tain pro vi si ons of the BIT had be co me inap pli ca ble due to ope ra tion 
of Ar tic le 30 of the VCLT, in clu ding Ar tic le 8 which sets forth in ve stor-Sta te ar bi tral 
mec ha nism.25 The Eu ro pean Com mis sion al so war ned abo ut the prac ti cal con se qu-
en ces of the frag men ta tion gi ven the pen ding in frin ge ment pro ce e ding be fo re the 
ECJ which co uld po ten ti ally re ach a dif fe rent con clu sion. It sug ge sted that ar bi tral 
tri bu nal sho uld stay the pro ce e ding (li ke the ITLOS tri bu nal did in the MOX Plant 
ca se) un til the adop tion of the fi nal de ci sion by the ECJ.26

The tri bu nal re jec ted all ob jec ti ons lod ged by Slo va kia and all ar gu ments 
sub mit ted by the Eu ro pean Com mis sion. The first task for the tri bu nal was to 
sol ve the in ter play bet we en in ter na ti o nal and EU law. Ap pli ca bi lity of in ter na ti-
o nal law, and the reby of the Vi en na Con ven tion on the Law of Tre a ti es, was beyond 
do ubt. As for the EU law the tri bu nal first de sig na ted it as a part of Ger man law, 
ap pli ca ble as the lex lo ci ar bi tri un der UN CI TRAL ru les be ca u se the agreed pla ce 
of ar bi tra tion was Frank furt in the Fe de ral Re pu blic of Ger many.27 In the opi nion 

19 Ibi dem, pa ra. 161.
20 Ibi dem, pa ras. 177-179.
21 Ibi dem, pa ras. 179-182.
22 Ibi dem, pa ras. 183-184.
23 Ibi dem, pa ra. 185.
24 Ibi dem, pa ra. 187.
25 Ibi dem, pa ra. 193.
26 Ibi dem, pa ras. 194-196.
27 Ar tic le 16 of the UN CI TRAL Ar bi tra tion Ru les and § 1043 of the Ger man Ar bi tra tion 

Law, the Tenth Bo ok of the Ger man Co de of Ci vil Pro ce du re. See, ibi dem, pa ra. 224.
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of the tri bu nal it was a Ger man ar bi tra tion su bject to Ger man laws. The re fo re, 
pri mary ru les are in ter na ti o nal as they are first to be ap plied in as ses sing the con-
sent of the par ti es, whe re as EU law co mes as se con dary in or der to check whet her 
such con sent can be qu a li fi ed or cir cum scri bed by ope ra tion of le gal pro vi si ons 
that lie out si de the text of the BIT.28 The con clu sion was that the re le vant le gal 
fra me work for ju ris dic tion in clu ded BIT, in ter na ti o nal law and EU law. La ter in 
the co ur se of di scus sion on ap pli ca ble law the tri bu nal no ted that Ar tic le 8(6) of 
the BIT al lo wed for in clu sion of EU law as “the law in for ce of the Con trac ting 
Party con cer ned” and as “ot her re le vant Agre e ments bet we en the Con trac ting 
Par ti es” and as part of “the ge ne ral prin ci ples of in ter na ti o nal law”.29

The tri bu nal re jec ted the sub mis sion that the BIT had been au to ma ti cally 
ter mi na ted in ac cor dan ce with the ru les set out in the VCLT Ar tic le 59, ma inly 
be ca u se the re was no no ti fi ca tion of ter mi na tion as re qu i red by Ar tic le 65 of the 
VCLT, but al so be ca u se Ar tic le 59 of the VCLT ap pli es when the re are suc ces si ve 
tre a ti es “re la ting to the sa me su bject-mat ter.”30 Gi ven that Ar tic le 59 le ads to the 
ter mi na tion of the en ti re tre aty the de gree of over lap ping must be sub stan tial and 
the tri bu nal did not find that the re qu i red le vel of in com pa ti bi lity bet we en the BIT 
and EU law exi sted, nor that the re was a “cle ar in ten tion that the BIT sho uld be 
ter mi na ted by any of the CSFR As so ci a tion Agre e ment, the As so ci a tion Agre e-
ment, the Ac ces sion Tre aty or the Lis bon Tre aty.”31 There was no evidence de-
mon stra ting the will to ter mi na te the BIT by ope ra tion of the EU law. As re gard 
to the sub stan ti ve com pa ti bi lity of the pro tec tion gu a ran teed by the BIT and the 
pro tec tion pro vi ded for by EU law, the tri bu nal co uld not find suf fi ci ent iden tity 
bet we en the two: 

“Thus, EU law do es not pro vi de sub stan ti ve rights for in ve stors that ex tend 
as far as tho se pro vi ded by the BIT. The re are rights that may be as ser ted un der 
the BIT that are not se cu red by EU law…. Nor can it be said that the pro vi si ons 
of the BIT are in com pa ti ble with EU law. The rights to fa ir and equ i ta ble tre at-
ment, to full pro tec tion and se cu rity, and to pro tec tion aga inst ex pro pri a ti on at le ast, 
ex tend beyond the pro tec ti ons af for ded by EU law; and the re is no re a son why 
tho se rights sho uld not be ful fil led and up held in ad di tion to the rights pro tec ted 
by EU law.”32 

28 Ac hmea, Award on Ju ris dic tion, pa ra. 226.
29 Ibi dem, pa ra. 289.
30 Ar tic le 59 of the VCLT, as an ar gu ment aga inst ju ris dic tion of a BIT-ba sed ar bi tra tion as 

in com pa ti ble with EU mem ber ship, was used in pre vi o us in vest ment ca ses and in no ne of them 
was suc cessful. See, Ea stern Su gar BV v. Czech Re pu blic, SCC Ca se 088/2004, Par tial Award, 27 
March 2007.

31 Ac hmea, Award on Ju ris dic tion, pa ra. 244.
32 Ibi dem, pa ras. 262-263.
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An ad di ti o nal and es sen tial dif fe ren ce in in vest ment pro tec tion fa vo u ring 
BITs the tri bu nal de ri ved from the pro ce du ral advan ta ge of an in ve stor to ini ti a te 
UN CI TRAL pro ce e ding aga inst the Sta te which, in the opi nion of the tri bu nal, 
co uld not “be equ a ted simply with the le gal right to bring le gal pro ce e dings be-
fo re the na ti o nal co urts of the host sta te; and, mo re o ver, the lo cus stan di of an 
in ve stor un der the BIT, with its broad de fi ni tion of ‘in di rect’ in vest ments un der 
Ar tic le 1, is un li kely to be re pli ca ted un der the co urt pro ce du res of an EU Mem ber 
Sta te.“33

Se cond ob jec tion ba sed on Ar tic le 30 of the VCLT was di smis sed along the 
si mi lar li nes gi ven that in com pa ti bi lity was not pre sent to the ex tent to ren der 
Ar tic le 8 of the BIT inap pli ca ble. The tri bu nal of fe red two ad di ti o nal ex pla na ti ons: 
any in com pa ti bi lity wo uld be as ses sed on the ba sis of ap pli ca ble law which le a ves 
the mat ter for the me rits and not for ju ris dic tion.34 The se cond was that “no ru le 
of EU law pro hi bits in ve stor-Sta te ar bi tra tion.”35

The third ob jec tion was ba sed on the ar gu ment that EU law sho uld pre vail 
over in ter na ti o nal agre e ments but al so that only the Eu ro pean Co urt of Ju sti ce has 
ex clu si ve com pe ten ce to in ter pret EU law. The tri bu nal re jec ted this ob jec tion on 
the gro und that it be longs to the me rits sta ge but it did open the di scus sion on 
pos si bi li ti es of be ing de pri ved of ju ris dic tion on the ba sis of EU law: 

“The only ba sis – beyond the ar gu ments al ready di scus sed in re la tion to 
VCLT Ar tic les 30 and 59 – on which the Tri bu nal might ar gu ably be de pri ved of 
ju ris dic tion on the ba sis of the sta tus of EU law is that the Tri bu nal ne eds to con-
si der and apply EU law in or der to de ci de the pre sent ca se and yet is en ti rely 
prec lu ded from con si de ring and applying any such EU law by the Par ti es’ con sent 
de ri ved from Ar tic le 8 of the BIT or Ger man law.”36

Ho we ver, the tri bu nal re jec ted this pro po si tion on the gro und that it might 
not be prec lu ded from applying EU law.37 It con clu ded, at this sta ge, that it can 
apply EU law both as a mat ter of in ter na ti o nal and as a mat ter of Ger man law, 
and the reby pos sibly EU law doc tri nes “in clu ding tho se of su pre macy, pre ce den-
ce, di rect ef fect, di rect ap pli ca bi lity“.38

33 Ibi dem, pa ra. 264.
34 Ibi dem, pa ra. 273.
35 Ibi dem, pa ra. 274.
36 Ibi dem, pa ra. 280.
37 “The ar gu ment that the ECJ has an ‘in ter pre ta ti ve mo no poly’ and that the Tri bu nal the-

re fo re can not con si der and apply EU law, is in cor rect. The ECJ has no such mo no poly. Co urts and 
ar bi tra tion tri bu nals thro ug ho ut the EU in ter pret and apply EU law daily. What the ECJ has is a 
mo no poly on the fi nal and aut ho ri ta ti ve in ter pre ta tion of EU law: but that is qu i te dif fe rent. Mo-
re o ver, even fi nal co urts are not obli ged to re fer qu e sti ons of the in ter pre ta tion of EU law to the 
ECJ in all ca ses. The ac te cla ir doc tri ne is well-esta blis hed in EU law.“ – Ibi dem, pa ra. 282.

38 Ibi dem, pa ra. 289.
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IV. AC HMEA B.V. (EU RE KO B.V.) V. THE SLO VAK RE PU BLIC  
(ME RITS)39

On the me rits the ar bi tral tri bu nal fo und Slo va kia re spon si ble for the bre ach 
of its obli ga ti ons un der the Dutch-Slo vak BIT and or de red Slo va kia to pay over 
EUR 22 mil lion in da ma ges and over EUR 3 mil lion in costs to Ac hmea. Du ring 
the pro ce e dings on the me rits the Re spon dent ra i sed again the pro blem of in ter-
ac tion of the BIT with the sub stan ti ve pro vi si ons of the EU law. The ar gu ment 
was that “the su bject mat ter of the dis pu te is go ver ned by the EU law” so the 
tri bu nal do es not ha ve ju ris dic tion gi ven the lack of in struc ti ons on par ti cu lar 
is su es (such as whet her re stric ti ons on the di stri bu tion of pro fits from pu blic he alth 
in su ran ce wo uld be in bre ach of EU law, etc.).40 The tri bu nal sum ma rily re jec ted 
this ar gu ment fin ding that in tra-EU  ob jec tion was di smis sed in its pre li mi nary 
award on ju ris dic tion which is of res ju di ca ta cha rac ter and bin ding upon the 
par ti es. In ot her words, the tri bu nal did not re vert to the ap pli ca bi lity of EU law 
as a ju ris dic ti o nal is sue. Ho we ver, it did re vert to the ap pli ca bi lity of EU law wit hin 
the di scus sion on li a bi lity, as pro mi sed in its Award on Ju ris dic tion.41 The tri bu nal 
wit ho ut much dif fi culty di smis sed any di lem ma ha ving fo und that the re exi sted 
strict di vi sion of EU law and BIT in the dis pu te at hand:

“In the pre sent ca se, the Tre aty sets out stan dards of tre at ment that the Con-
trac ting Par ti es ha ve ex pressly agreed to apply to in ve stors of the ot her Con trac-
ting Party. In so far as they are ap pli ca ble to the facts in the pre sent ca se, not hing 
in tho se Tre aty stan dards is in con flict with any pro vi sion of EU law. Not hing in 
this Award amo unts to, or im pli es, a de ci sion that Re spon dent or Cla i mant has 
ac ted in con for mity with EU law or con trary to EU law in any re spect. This Award 
has no be a ring upon any qu e sti on of EU law. This Award re la tes only to the com-
pli an ce by Re spon dent with the terms of the obli ga ti ons it has as su med un der the 
agre e ment that it ma de in the Tre aty in re la tion to its tre at ment of a class of per sons 
of which Cla i mant is a mem ber;”42

Whi le it may be ar gued that the tri bu nal did not fo rec lo se the ap pli ca bi lity 
of EU law as a mat ter of prin ci ple, the facts of the ca ses did co me as clo se as pos-
si ble both to the ap pli ca tion of EU law and to the con flict with the ECJ gi ven both 
the in frin ge ment pro ce du re and ex clu si ve ju ris dic tion of the ECJ to ha ve fi nal say 
on in ter pre ta tion of EU law.

39 Ac hmea B.V. v. The Slo vak Re pu blic, UN CI TRAL, PCA Ca se No. 2008-13 (for merly Eu-
re ko B.V. v. The Slo vak Re pu blic), Fi nal Award, 12 De cem ber 2012 (he re i naf ter: Ac hmea, Fi nal 
Award).

40 Ibi dem, pa ra. 149.
41 Ac hmea, Award on Ju ris dic tion, pa ras. 287-290.
42 Ac hmea, Fi nal Award, pa ra. 276.
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V. SLO WA KISCHE RE PU BLIC (SLO VAK RE PU BLIC)  
V. AC HMEA BV, EU RO PEAN CO URT OF JU STI CE43

Fol lo wing the ar bi tral award of 7 De cem ber 2012 Slo va kia bro ught an ac tion 
to set asi de the award be fo re the High Re gi o nal Co urt in Frank furt am Main in 
Ger many.44 The ac tion was di smis sed and Slo va kia ap pe a led on a po int of law be-
fo re the Fe de ral Co urt of Ju sti ce, which stayed the pro ce e ding and re fer red the 
qu e sti on to the Eu ro pean Co urt of Ju sti ce for a pre li mi nary ru ling on the ba sis of 
Ar tic le 267 of the TFEU. The re fer ring co urt no ted that the 1991 BIT “con sti tu ted 
an agre e ment bet we en Mem ber Sta tes, so that in the event of con flict the pro vi si ons 
of EU law ta ke pre ce den ce, in the mat ters go ver ned by them, over the pro vi si ons of 
the BIT.”45 The qu e sti ons re fer red to the ECJ we re whet her ar bi tra tion cla u se in an 
in tra-EU  BIT, which pro vi des for an in ve stor-sta te ar bi tra tion bet we en a na ti o nal of 
one Mem ber Sta te and anot her Mem ber Sta te for in vest ment dis pu tes ari sing un der 
such in tra-EU  BIT, was prec lu ded by Ar tic les 18(1), 267 and 344 of the TFEU.46 
Advo ca te Ge ne ral, in his Opi nion, ar gued that the re was no in com pa ti bi lity bet we-
en the TFEU and in ve stor-Sta te dis pu te set tle ment cla u ses in in tra-EU  BITs.47 

As many as 15 sta tes sub mit ted writ ten ob ser va ti ons. Ma jo rity of sta tes, who 
had been mo re of ten than ot hers re spon dents in in vest ment ca ses un der in tra-EU  
BITs,48 si ded with Slo va kia. As ob ser ved by the Advo ca te Ge ne ral: “Fa ced with 
such eco no mic re a lity, it is hardly sur pri sing that the Mem ber Sta tes in the se cond 
gro up ha ve in ter ve ned in sup port of the ar gu ment put for ward by the Slo vak Re-
pu blic, which is it self the re spon dent to the in vest ment ar bi tra tion at is sue in the 
pre sent ca se.“49 Ho we ver, as al so no ted by the Advo ca te Ge ne ral, no ne of the se 
sta tes, ex cept Italy, de no un ced in tra-EU  BITs.50

The ECJ re spon ded to qu e sti ons ari sing un der Ar tic les 267 and 344 of the 
TFEU si mul ta ne o usly. Ha ving re lied on the prin ci ple of the au to nomy and pri macy 
of the EU le gal or der, and ex clu si ve ju ris dic tion of the ECJ for all dis pu tes as bet-
we en Mem ber Sta tes con cer ning the in ter pre ta tion or ap pli ca tion of the Tre a ti es, 

43 Ca se C-284/16, Jud gment of the Co urt (Grand Cham ber), 6 March 2018.
44 Slo va kia bro ught an ac tion to set asi de the 2010 Award on Ju ris dic tion be fo re Ger man 

co urts but it was not suc cessful (Ibi dem, pa ra. 11) It se ems that no re qu est for pre li mi nary ru ling 
was ini ti a ted by Ger man co urts on the ba sis of Ar tic le 267 of the TFEU in this ca se.

45 Ca se C-284/16, op. cit., pa ra. 13.
46 Ibi dem, pa ra. 23.
47 Opi nion of Advo ca te Ge ne ral Wat he let, de li ve red on 19 Sep tem ber 2017, Ca se C-284/16, 

Slo wa kische Re pu blik v Ac hmea BV.
48 For exam ple, as of Oc to ber 2017, Spain was re spon dent in 33 ca ses un der in tra-EU  BITs, 

Czech Re pu blic in 26 ca ses, Hun gary and Po land in ele ven ca ses. See, ibi dem, pa ra. 35. 
49 Ca se C-284/16, op. cit., pa ra. 36.
50 Ibi dem, pa ras. 37-38. Even Italy did not de no un ce all of its in tra-EU  BITs le a ving the one 

with Mal ta in for ce. Al so, all EU Mem ber Sta tes are par ti es to the Energy Char ter Tre aty.
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the Co urt first pro ce e ded to exa mi ne whet her an ar bi tral tri bu nal, such as the one 
esta blis hed un der Ar tic le 8 of the Dutch-Slo vak BIT, co uld be con si de red a co urt or 
tri bu nal of a Mem ber Sta te wit hin the me a ning of Ar tic le 267 of the TFEU. The 
an swer was ne ga ti ve which me ant that such ar bi tral tri bu nal was not en ti tled to ma-
ke a re fe ren ce to the ECJ for a pre li mi nary ru ling.51 ECJ furt her no ted that com-
mer cial and in vest ment ar bi tra ti ons are dif fe rent52 to the ex tent that Ar tic le 19(1) of 
the TEU can not be ap plied in re la tion to the lat ter which le a ves in vest ment de ci si ons 
out si de the sco pe of ju di cial system of the EU, which in turn pre vents in ve stor-sta-
te dis pu tes “from be ing re sol ved in a man ner that en su res the full ef fec ti ve ness of 
EU law, even tho ugh they might con cern the in ter pre ta tion or ap pli ca tion of that 
law”53. The ECJ ca me to this con clu sion de spi te the fact that Ac hmea tri bu nal did 
not in ef fect apply EU law. Whi le the ar bi tral tri bu nal did say that it was com pe tent 
to apply EU law as part of ap pli ca ble law un der the BIT it ne vert he less dec li ned to 
do so. De spi te the fact that in this par ti cu lar ca se the au to nomy or even su pre macy 
of EU law was not in dan ger, the ECJ still de nied the right to Ar tic le 8 of the BIT 
to exist: “Ar tic le 8 of the BIT is such as to call in to qu e sti on not only the prin ci ple 
of mu tual trust bet we en the Mem ber Sta tes but al so the pre ser va tion of the pa r ti cu-
lar na tu re of the law esta blis hed by the Tre a ti es.”54 Con se qu ently, the ECJ fo und that 
Ar tic le 8 of the BIT had an adver se ef fect on the au to nomy of EU law.55 The fi nal 
de ci sion of the ECJ was that Ar tic les 267 and 344 of the TFEU must be in ter pre ted 
as prec lu ding a pro vi sion in an in ter na ti o nal agre e ment con clu ded bet we en Mem ber 
Sta tes, such as Ar tic le 8 of the Dutch-Slo va kia BIT.

VI. FRAG MEN TA TION DI SCO UR SE

Frag men ta tion of in ter na ti o nal law as such was not at the he art of the Ac hmea 
pro blem eit her be fo re the UN CI TRAL ar bi tral tri bu nal or be fo re the ECJ. Still, 
much of the ar gu ments ra i sed by the par ti es and by the co urts laid ba re an xi e ti es 

51 Ca se C-284/16, op. cit., pa ra. 49.
52 This al le ged dif fe ren ce ma de by the ECJ was strongly cri ti ci zed by com men ta to rs: “The 

abo ve dis tin cti on —com mer cial ar bi tra tion is ba sed on party au to nomy, whi le in vest ment ar bi tra-
tion on a tre aty—is dif fi cult to con ce i ve. The tre aty is ba sed on the party au to nomy of two so ve-
re igns, and by the use of its dis pu te set tle ment mec ha nism the in ve stor ac cepts it. It is pa in fully 
dif fi cult to ar gue that ar bi tra tion bet we en a sta te and an in ve stor is not ba sed on the ‘freely ex pres-
sed wis hes of the par ti es.’ The se cond cir cum stan ce re fer red to in the abo ve ex cerpt may ca u se a 
si mi lar he a dac he: Com mer cial and in vest ment ar bi tra tion may equ ally in vol ve the ap pli ca tion of 
EU law, let alo ne that in vest ment ar bi tral tri bu nals qu i te of ten en co un ter pu rely con trac tual dis-
pu tes, which co uld equ ally be su bject to com mer cial ar bi tra tion.“ – Nagy, 992.

53 Ca se C-284/16, op. cit., pa ra. 56.
54 Ibi dem, pa ra. 58.
55 Ibi dem, pa ra. 59.
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wit hin in ter na ti o nal le gal system as well as frag men ta tion on both nor ma ti ve and 
ju ris dic ti o nal le vel. Aga inst the bac kgro und of the ILC’s se mi nal Re port on Frag-
men ta tion,56 frag men ta tion can be as ses sed from dif fe rent an gles. Gi ven that the 
in vest ment tri bu nal di scus sed the ap pli ca tion of Ar tic les 30 and 59 of the Vi en na 
Con ven tion on the Law of Tre a ti es re gar ding the re la ti on ship bet we en obli ga ti ons 
ari sing un der the BIT and EU law, it fol lows that it was the iden tity or pro xi mity 
of a su bject-mat ter of dif fe rent tre a ti es that po ten ti ally cre a ted nor ma ti ve con flict. 
This ope ned up the di scus sion abo ut frag men ta tion thr o ugh the emer gen ce of a 
spe cial law as an ex cep ti on to the ge ne ral law the reby ca u sing frag men ta tion as 
dif fe ren ti a tion bet we en types of spe cial law.57 Re gar dless of the ge ne ral ru les of 
in ter na ti o nal law and “a strong pre sump tion aga inst nor ma ti ve con flict”58 fa vo-
u ring ha r mo ni za tion and syste mic in te gra tion, he re we ha ve the di scus sion of two 
dif fe rent sub-systems and pos sibly of two self-con ta i ned re gi mes. De spi te the fact 
that two dif fe rent sets of in ter na ti o nal ru les are to be re con ci led by re fe ren ce to 
ge ne ral in ter na ti o nal law,59 much of it de pends, as the se ca ses de mon stra te, on 
ju ris dic tion of the fo rum which will re sol ve such nor ma ti ve con flict. Thus this 
be co mes less the re la ti on ship bet we en ge ne ral and spe cial le gal norms, or bet we-
en spe cial sets of norms, simply due to the ju ris dic tion of the co urts in vol ved 
whe re each co urt has strong in cen ti ve for self-pre ser va tion which is mi xed with 
a pre su med duty to avoid con flicts with ge ne ral ru les of in ter na ti o nal law. This 
op po si tion, or frag men ta tion, ma te ri a li zed not only be ca u se of the pos si ble nor-
ma ti ve con flict bet we en the two dif fe rent sets of ru les, but equ ally be ca u se the se 
con flicts we re as ses sed by fo rums each be lon ging to the le gal fra me work that 
ga ve ri se to the ini tial nor ma ti ve con flict. 

1. Nor ma ti ve con flict bet we en in ter na ti o nal in vest ment law  
and EU law

The pro blem of nor ma ti ve con flict has been in fo cus of in ter na ti o nal scho-
la rs hip for a long ti me be fo re the In ter na ti o nal Law Com mis sion tac kled the is sue 
in its Re port on Frag men ta tion. The pro blem has seen dif fe rent ar ti cu la ti ons: as 

56 In ter na ti o nal Law Com mis sion, Frag men ta tion of In ter na ti o nal Law: Dif fi cul ti es Ari sing 
from the Di ver si fi ca tion and Ex pan si on of In ter na ti o nal Law, Re port of the Study Gro up of the 
In ter na ti o nal Law Com mis sion, UN Doc. A/CN.4/L.682, 13 April 2006.

57 Ibi dem, at 30-31, 33-34.
58 Ibi dem, pa ra. 37.
59 Ro do ljub Etin ski, “Me ans Of In ter pre ta tion of In ter na ti o nal Tre a ti es and De ter mi nants 

of The ir Sig ni fi can ce“, Col lec ted Pa pers of the Fa culty of Law Uni ver sity of No vi Sad (Zbor nik 
ra do va Prav nog fa kul te ta u No vom Sa du) 4/2017, 603-624.

Sa nja Dja jić, “Map ping The Good Fa ith Prin ci ple in In ter na ti o nal In vest ment Ar bi tra tion: 
As ses sment of Its Sub stan ti ve and Pro ce du ral Va lue“, Col lec ted Pa pers of the Fa culty of Law 
Uni ver sity of No vi Sad (Zbor nik ra do va Prav nog fa kul te ta u No vom Sa du) 3/2012, 207-233.
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con flicts and me re di ver gen ces,60 as con flicts bet we en per mis si ve and pre scrip-
ti ve norms,61 con flicts bet we en dif fe rent law-ma king tre a ti es,62 con flicts as strict 
or lo o se in com pa ti bi lity,63 etc. Ac cor ding to Jenks di rect in com pa ti bi lity in the 
strict sen se ari ses “whe re a pa rty to the two tre a ti es can not si mul ta ne o usly comply 
with its obli ga ti ons un der both tre a ti es.“64 Whi le a va ri ety of re me di es we re de-
tec ted in the Re port on Frag men ta tion and in li te ra tu re, the re are two that might be 
ap po si te for the Ac hmea di scus sion. The first is the re so lu tion thr o ugh the ge ne ral 
ru les of in ter na ti o nal law such as the ap pli ca tion of lex spe ci a lis or lex po ste ri or 
prin ci ples or thro ugh the ru les of Ar tic les 30 and 59 of the VCLT for re sol ving 
the con flicts ari sing un der suc ces si ve tre a ti es. The se are the ru les of ge ne ral in-
ter na ti o nal law that ser ve pre ci sely this pur po se to re sol ve no r ma ti ve con flicts. 
Ho we ver, the re ha ve been ot her sug ge sti ons in re la tion to the con flict bet we en 
dif fe rent tre aty re gi mes: dif fe ren ces that exist bet we en law-ma king tre a ti es due 
to the ir com plex ori gins, no rm struc tu res and dis pu te set tle ment mec ha nism may 
call for ap pli ca tion of ana logy with con flict of laws ru les.65 The re fo re, in or der to 
sol ve the con flict one ne eds to lo ok for con flicts of laws re gu la ti ons wit hin tre aty 
re gi mes,66 i.e. for spe cial con flict of laws ru les.

In the co ur se of ar bi tral pro ce e ding the main ar gu ment ra i sed by Slo va kia 
was the one of the no r ma ti ve con flict bet we en in te r na ti o nal in vest ment law and 
EU law. In Slo va ki a’s opi nion such nor ma ti ve con flict led to te r mi na tion or at 
le ast to inap pli ca bi lity of the BIT as a who le or al ter na ti vely of its Ar tic le 8. In 
or der to il lu stra te the over lap ping bet we en the gu a ran te es in the BIT and gu a ran-
te es pro vi ded for in the EU law to fo re ign in ve stors, Slo va kia of fe red an over vi ew 
of pa ral le lism of gu a ran te es. The pu r po se was two-fold: to pro ve the iden tity of 
su bject-mat ter of two dif fe rent tre a ti es as a pre re qu i si te for ap pli ca tion of Ar tic les 
30 and 59 of the VCLT, and to pro ve that EU law pro vi des gu a ran te es to in ve stors 
to the sa me ex tent as the BIT. The Ac hmea tri bu nal did not find that the re was a 
con flict that wo uld war rant the ter mi na tion.67 In deed, the over lap bet we en EU 
law and BIT was not mu tu ally ex clu si ve but rat her a mat ter of con ver gen ce. This 

60 Wil fred Jenks, ‘Con flict of Law-Ma king Tre a ti es’, Bri tish Yea r bo ok of In ter na ti o nal Law, 
1953, 401-453, at 425-427.

61 Erich Vra nes, “The De fi ni tion of ‘No rm Con flict’ in In ter na ti o nal Law and Le gal The ory”, 
Eu ro pean Jo ur nal of In ter na ti o nal Law, 2/2006, 395–418.

62 Jenks, 425-427.
63 Re port on Frag men ta tion, op. cit., pa ra. 24.
64 Jenks, 426.
65 Jenks, 403.
66 To bi as Lock, The Eu ro pean Co urt of Ju sti ce and In ter na ti o nal Co urts, Ox ford 2015, 40.
67 “Mo re o ver, the BIT esta blis hes ex ten si ve le gal rights and du ti es that are ne it her du pli ca-

ted in EU law nor in com pa ti ble with EU law. The pro tec ti ons af for ded to in ve stors by the BIT are, 
at le ast po ten ti ally, bro a der than tho se ava i la ble un der EU law (or, in deed, un der the laws of any 
EU Mem ber Sta te).” – Ac hmea, Award on Ju ris dic tion, pa ra. 254.
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ha bi tual con ver gen ce co uld be seen as a na tu ral re sult of the fact that they are 
ad dres sing dif fe rent su bject-mat ters.68 The re fo re, not every over lap can pro du ce 
con flict that af fects the ap pli ca bi lity or va li dity of an in ter na ti o nal in stru ment, 
but so me ti mes the over lap ping can in du ce frag men ta tion.

The re was anot her no r ma ti ve con flict in the Ac hmea ca se that se e med to 
ha ve been mo re fun da men tal for the ge ne ral is sue of in ter ac tion bet we en in tra-EU  
BITs as part of in ter na ti o nal in vest ment law, on one hand, and as part of EU law, 
on the ot her. EU law re qu i res that all tre a ti es bet we en Mem ber Sta tes must con-
form with obli ga ti ons ari sing un der EU Tre a ti es. Ge ne ral in ter na ti o nal law (apart 
from Ar tic le 103 of the UN Char ter and jus co gens norms), ma kes no re fe ren ce 
to any hi e rarchy as bet we en tre a ti es. Hen ce, apri o ri pre ce den ce of EU law over 
in tra-EU  BITs is dif fi cult to ac com mo da te un der ge ne ral ru les of in ter na ti o nal 
law. Ho we ver, this su pre macy ru le can be seen as a con flict of laws ru le en vi sa ged 
for re so lu tion of dif fe rent tre aty re gi mes.69 The re fo re, ru les on how to re sol ve 
con flicts bet we en dif fe rent tre aty obli ga ti ons are fun da men tally dif fe rent de pen-
ding on the le gal or der that is in po si tion to re sol ve the con flict. 

The re was anot her nor ma ti ve con flict lo o ming lar ge be hind the Ac hmea ca-
se be fo re the ECJ. A year af ter the Ac hmea ar bi tral award on the me rits was de li-
ve red, anot her in vest ment tri bu nal han ded down ar bi tral award on the ba sis of 
Ro ma nia-Swe den BIT, anot her in tra-EU  BIT. In the Mi cu la v Ro ma nia ca se70 the 
tri bu nal awar ded da ma ges to the cla i mant for the bre ach of fa ir and equ i ta ble tre-
at ment that was ca u sed by the Ro ma ni a’s wit hdra wal of cer tain in vest ment in cen-
ti ves, such as tax and cu stoms du ti es exemp ti ons. Ro ma nia ar gued, and the Eu-
ro pean Com mis sion con fir med, that this re vo ca tion was man da tory in the co ur se 
of Ro ma ni a’s ac ces sion to the Eu ro pean Union. The tri bu nal re jec ted this de fen ce 
and fo und that the cla i mant’s le gi ti ma te ex pec ta ti ons that such in cen ti ves wo uld 
stay in pla ce for the pe riod of ten years, as gu a ran teed by the re vo ked le gi sla tion, 
we re bre ac hed. The fol low-up is qu i te tel ling abo ut the re la ti on ship bet we en the 
EU in sti tu ti ons and in vest ment ar bi tra tion set up un der the in tra-EU  BITs. Eu ro-
pean Com mis sion prac ti cally ban ned the en for ce ment of the award with the ar-
gu ment that such en for ce ment wo uld con sti tu te a sta te aid in com pa ti ble with the 

68 Au gust Re i nisch, “Ar tic les 30 and 59 o fthe Vi en na Con ven tion on the Law of Tre a ti es 
in Ac tion: The De ci si ons on Ju ris dic tion in the Ea stern Su gar and Eu re ko In vest ment Ar bi tra ti ons”, 
Le gal Is su es of Eco no mic In te gra tion, 1/2012, 157-177, at 168.

69 “The Com mis sion as serts that whe re the re is a con flict with EU law, the ru le of pac ta 
sunt ser van da do es not apply to agre e ments bet we en EU Mem ber Sta tes, be ca u se of the ju ri spru-
den ce esta blis hing that ’EU law ta kes su pre macy not only over the na ti o nal le gal systems, but 
al so over bi la te ral agre e ments con clu ded bet we en Mem ber Sta tes’.” – Ibi dem, pa ra. 180.

70 Ioan Mi cu la, Vi o rel Mi cu la, S.C. Eu ro pean Food S.A, S.C. Star mill S.R.L. and S.C. Mul-
ti pack S.R.L. v. Ro ma nia, IC SID Ca se No. ARB/05/20, Award, 11 De cem ber 2013.
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in ter nal mar ket wit hin the me a ning of Ar tic le 107(1) of the TFEU.71 Whi le Ro-
ma nia was ban ned to al low the en for ce ment of the award as a mat ter of EU law, 
this did not pre vent cla i mants to se arch for ot her ave nu es to en for ce the award.72 
Mi cu la ca se vi vidly il lu stra tes the is sue of tre aty con flict due to in com pa ti bi lity 
of obli ga ti ons of Ro ma nia un der two dif fe rent tre a ti es, TFEU (Ar tic le 107) and 
the IC SID Con ven tion (Ar tic les 54-55). The si mi lar pro spect was im mi nent in 
Ac hmea ca se gi ven that any award on da ma ges co uld be in con flict with pro hi bi-
tion of sta te aid. This con flict per fectly fits the con cept of di rect in com pa ti bi lity 
in the strict sen se as seen by the ILC Draft Ar tic les on Frag men ta tion:

“A strict no tion wo uld pre su me that con flict exists if it is pos si ble for a party 
to two tre a ti es to comply with one ru le only by the reby fa i ling to comply with 
anot her ru le. This is the ba sic si tu a tion of in com pa ti bi lity. An obli ga tion may be 
ful fil led only by the reby fa i ling to ful fil anot her obli ga tion.”73

In fi nal sta ges of the Ac hmea sa ga, both be fo re the in vest ment tri bu nal and the 
ECJ, the re was no at tempt to em ploy the stra tegy of syste mic in te gra tion. Whi le the 
Ac hmea tri bu nal did re sort to the VCLT du ring the ju ris dic ti o nal sta ge of the pro-
ce e ding it fully aban do ned re fe ren ce to ge ne ral in ter na ti o nal law du ring the me rits 
sta ge. The ECJ ne ver ap pro ac hed the is sue from the stand po int of ge ne ral in ter na-
ti o nal law, the po si tion the Eu ro pean Com mis sion held be fo re the in vest ment tri bu-
nal, but from the po si tion that prin ci ples of su pre macy and au to nomy of EU law 
or der we re the cri te ria for set tling frag men ta tion. The nor ma ti ve con flict may ha ve 
just tur ned in to a nor ma ti ve war,74 or mo re pre ci sely in to a ju ris dic ti o nal war.

2. Ju ris dic ti o nal con flict bet we en in vest ment tri bu nals and ECJ

The exi sting tre aty con flict was not al le vi a ted by the fact that two dif fe rent 
ju ris dic ti o nal cla u ses em po we red dif fe rent in ter na ti o nal courts to as sess the mat ter. 

71 For an ex ten si ve over vi ew of the me a su res em ployed  by the Eu ro pean Com mis sion fol-
lo wing the award in the Mi cu la v Ro ma nia ca se, see Ma ja Sta ni vu ko vić, “Le gi ti ma te Ex pec ta ti ons: 
A Com men tary of Mi cu la v. Ro ma nia”, 14 Tran sna ti o nal Dis pu te Ma na ge ment, 1/2017.

72 Mi cu la brot hers so ught the an nul ment of the 2015 Com mis si on’s de ci sion be fo re the ECJ 
– Eu ro pean Food and Ot hers v. Com mis sion, Ca se T-624/15, Ac tion sub mit ted on 6 No vem ber 
2015, OJ C 16, 18 Ja nu ary 2016, 45–46 (ca se is still pen ding). Mi cu la brot hers are still se e king 
en for ce ment be fo re US and UK co urts. See, Tom Jo nes, “Ro ma nia un do es en for ce ment of Mi cu la 
award”, Glo bal Ar bi tra tion Re vi ew, 24 Oc to ber 2017, ava i la ble at: https://glo ba lar bi tra ti on re vi ew.
com /ar tic le/1149309/ro ma nia-un do es-en for ce ment-of -mi cu la-award (23 Sep tem ber 2018); Vi o rel 
Mi cu la and ot hers v Ro ma nia and Eu ro pean Com mis sion (In ter ve ner), Co urt of Ap peal, UK, [2018] 
EW CA Civ 1801Ca se No: A3/2017/1853, 1855, 1856 & 1903, 27 July 2018.

73 Re port on Frag men ta tion, pa ra. 24.
74 For a cri ti cal over vi ew of ma xi ma list and po le mi cal ap pro ach of ac tors in vol ved in the 

di scus sion on the re la ti on ship bet we en EU law and in tra-EU  BITs, see Pa nos Ko u tra kos, “The 
Re le van ce of EU Law for Ar bi tral Tri bu nals: (Not) Ma na ging the Lin ge ring Ten sion”, Jo ur nal of 
World In vest ment & Tra de, 6/2016, 873-894.
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Such si tu a ti ons ha ve been ter med as a “pa ral le lism of tre a ti es, both in the ir sub stan-
ti ve con tent and in the ir pro vi si ons for set tle ment dis pu tes ari sing the re un der.”75 
Had it been only one ju di cial body in pla ce the tre aty con flict wo uld ha ve been 
sol ved mo re ea sily, or per haps wo uld ha ve re ma i ned me rely un no ti ced. It is not 
only the sub stan ti ve law on which the re so lu tion de pends but re so lu tion equ ally 
de pends on the fo rum (and its ju ris dic tion) which will ha ve the say in re sol ving 
the con flict. The re so lu tion equ ally hin ges on the sub stan ti ve law and on the fo rum 
(and its ju ris dic tion) which will ha ve the say in re sol ving the con flict:

“What is mo re, whe re a con flict bet we en a BIT and EU law exists, the Eu-
ro pean co urts and in sti tu ti ons must be ex pec ted to as sess the con se qu en ces of 
such a con flict from a per spec ti ve that is dif fe rent from the per spec ti ve of an 
ar bi tral tri bu nal. An ar bi tral tri bu nal will first and fo re most apply the tre aty in-
vo ked by the in ve stor, and any con flicts bet we en the norms con ta i ned in that 
tre aty and the Eu ro pean tre a ti es will ha ve to be re sol ved in ac cor dan ce with the 
re le vant prin ci ples of in ter na ti o nal law. In par ti cu lar, from the per spec ti ve of a 
tre aty-ba sed tri bu nal, EU law can only be re le vant to the ex tent whe re in ter na ti-
o nal law so pro vi des.”76

In ca ses of ju ris dic ti o nal con flicts when dif fe rent tri bu nals are em po we red 
to as sess the con flict it is very li kely that such tri bu nals will rat her em ploy the ir 
own con flict of laws ru les than ru les of ge ne ral in ter na ti o nal law. Ho we ver, the re 
are exam ples to the con trary. In the Mox Plant ca se the ar bi tral tri bu nal set up 
un der An nex VII of the UN CLOS Con ven tion pro vi si o nally su spen ded pro ce e-
dings be ca u se the re was “a real pos si bi lity that the Eu ro pean Co urt of Ju sti ce may 
be se i sed of the qu e sti on whet her the pro vi si ons of the 1982 Con ven tion on which 
Ire land re li es are mat ters re la ting to which com pe ten ce has been tran sfer red to 
the EC, and in deed that is su es con cer ning the in ter pre ta tion and ap pli ca tion of the 
pro vi si ons of the Con ven tion are as such mat ters of EC law. In the se cir cum stan-
ces, whet her, and if so to what ex tent, all or any pro vi si ons of the 1982 Con ven tion 
fall wit hin the com pe ten ce of the EC or its Mem ber Sta tes wo uld fall to be de ci ded 
by the Eu ro pean Co urt of Ju sti ce.”77 Su spen sion of the pro ce du re was due to the 
tri bu nal’s de fe ren ce to the ECJ ju ris dic tion de spi te the fact the Eu ro pean Com-
mis sion did not in ter ve ne in the mat ter as it did in the Ac hmea ar bi tra tion. The re 
was not hing in the in stru ment pro vi ding for ju ris dic tion of the An nex VII ar bi tral 

75 So ut hern Blu e fin Tu na Ca se Au stra lia and New Ze a land v. Ja pan, Award on Ju ris dic tion 
and Ad mis si bi lity, Au gust 4, 2000 ren de red by the Ar bi tral Tri bu nal con sti tu ted un der An nex VII 
of the Uni ted Na ti ons Con ven tion on the Law of the Sea, pa ra. 52. Ava i la ble at: http://le gal.un .or g/
ri aa/ca ses/vo l_XXI II/1-57.pdf  (ac ces sed: 20 Sep tem ber 2018).

76 Han no We hland, “The En for ce ment of In tra-EU  BIT Awards: Mi cu la v Ro ma nia and 
Beyond”, The Jo ur nal of World In vest ment & Tra de, 6/2016, 942-963, at 943 (re fe ren ces omit ted).

77 MOX Plant Ca se (Ire land v. Uni ted King dom), PCA Ca se no. 2002-01, Pre si dent’s Sta te-
ment of Ju ne 13, 2003, pa ra. 8.
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tri bu nal in the Mox ca se which man da ted su spen sion of the pro ce e ding so it rat her 
se ems that the ar bi tral tri bu nal re lied on in ter na ti o nal co mity con si de ra ti ons.78 
The ar bi tral tri bu nal an ti ci pa ted well the events that wo uld un fold be fo re the ECJ. 
Fol lo wing the de ci sion on su spen sion be fo re the ar bi tral tri bu nal the Eu ro pean 
Com mis sion in sti tu ted pro ce e dings aga inst Ire land for the bre ach of Ar tic le 292 
of the EC Tre aty. The Co urt in Lu xem bo urg up held the cla im79 and con fir med its 
ex clu si ve ju ris dic tion in the mat ter.80 The An nex VII ar bi tral tri bu nal ex ten ded 
the su spen sion un til Ire land for mally di scon ti nued the ar bi tral pro ce e ding. 

Go ing back to Ac hmea, it was the ju ris dic ti o nal con flict that was seen as 
cru cial for fin ding that ar bi tra tion cla u se in Ar tic le 8 of the Dutch-Slo vak BIT 
(and po ten ti ally si mi lar pro vi si ons in ot her in tra-EU  BITs) was con trary to EU 
law and as such inap pli ca ble. Opi nion of the Eu ro pean Com mis sion and de ci sion 
of the ECJ, per haps not sur pri singly, we re in fa vo ur of the ECJ ju ris dic tion to the 
ex clu si on of any ot her re medy ava i la ble to in ve stors pro tec ted un der the in tra-EU  
BITs. The spe cial fe a tu re of the le gal na tu re of the EU law was seen clo sely con-
nec ted to the ex clu si ve ju ris dic tion of the ECJ which al ways re ta ins the po wer to 
ha ve the fi nal say on EU law mat ters. Gi ven that the re is no mec ha nism that co uld 
ma ke in vest ment tri bu nal re fer to the ECJ for a pre li mi nary ru ling, ab sen ce of 
such mec ha nism was seen as in com pa ti ble with Ar tic les 267 and 344 of the TFEU. 
It is not hard to see that ot her in ter na ti o nal co urts wo uld be in a dif fi cult po si tion 
to fol low the ECJ in its ru ling, not only for ob vi o us re a sons, such as ina bi lity to 
fully em bra ce the idea of ex clu si ve ju ris dic tion of the ECJ but simply be ca u se they 
wo uld not be gu i ded by the sa me con flict of laws ru les. Whi le for the ECJ it is the 
pri macy of fo un ding tre a ti es over any ot her tre a ti es sig ned bet we en Mem ber Sta-
tes, for ot her in ter na ti o nal co urts this wo uld not be so much abo ut hi e rarchy as 
much abo ut the suc ces si ve tre a ti es re la ting to the sa me su bject-mat ter. The re fo re, 
it wo uld not be far-fetched to as su me that ot her in ter na ti o nal co urts wo uld fol low 
in the fo ot steps of the Ac hmea ar bi tral tri bu nal and its di scus sion on the ap pli ca-
bi lity of Ar tic les 30 and 59 of the VCLT.

78 “The Tri bu nal con si ders that a si tu a tion in which the re might be two con flic ting de ci si ons 
on the sa me is su es wo uld not be help ful to the re so lu tion of this in ter na ti o nal dis pu te. Nor wo uld 
such a si tu a tion be in ac cord with the dic ta tes of mu tual re spect and co mity that sho uld exist bet-
we en ju di cial in sti tu ti ons de ci ding on rights and obli ga ti ons as bet we en Sta tes, and en tru sted with 
the fun ction of as si sting Sta tes in the pe a ce ful set tle ment of dis pu tes bet we en them.” – MOX Plant 
Ca se (Ire land v. Uni ted King dom), PCA Ca se no. 2002-01, Pre si dent’s Sta te ment of Ju ne 13, 2003, 
pa ra. 11.

79 Ca se C-459/03, Com mis sion v Ire land, Jud gment of the Co urt (Grand Cham ber) of 30 
May 2006.

80 Ni ko la os La vra nos, “Pro tec ting Its Ex clu si ve Ju is dic tion: The Mox Plant-Jud gment of 
the ECJ”, The Law and Prac ti ce of In ter na ti o nal Co urts and Tri bu nals, 5/2006, 479-493.
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VII. CON CLU SION

Much of the ar gu ments he ard in dif fe rent Ac hmea li ti ga ti ons ec ho the an xi-
e ti es in he rent in frag men ta tion of in ter na ti o nal law on both nor ma ti ve and ju ris-
dic ti o nal le vels. Whi le the ca ses did not di sclo se the real nor ma ti ve con flict bet-
we en dif fe rent tre a ti es so strict to mu tu ally ex clu de dif fe rent tre aty re gi mes, it 
se ems that the ani mo sity was rat her ge ne ra ted by the ma xi ma list ap pro ac hes of 
dif fe rent fo rums to re a ding its ju ris dic ti o nal aut ho rity. The re se em to be si mul ta-
ne o us ca u ses and so ur ces of frag men ta tion, le a ding to dif fe rent re me di es co ming 
from dif fe rent aut ho ri ti es. 

Nor ma ti ve and ju ris dic ti o nal over lap ping tends to de mon stra te the exi sten ce 
of de cen tra li zed so ur ces of ju di cial aut ho rity, which may be dif fi cult to over co me 
by ru les of ge ne ral in ter na ti o nal law, but rat her by ru les of tho se spe cial aut ho ri-
ti es which per se may be seen as a ca u se of frag men ta tion. Whi le the se ca ses do 
not de mon stra te so much nor ma ti ve con flicts in he rent in the pro blem of frag men-
ta tion, they do de mon stra te the con flict of law-ma king aut ho ri ti es and ju ris dic tion 
in in ter na ti o nal law.
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Слу чај Ах меа – при мер ту ма че ња ме ђу на род них уго во ра,  
су ко ба ме ђу на род них су до ва и фраг мен та ци је  

ме ђу на род ног пра ва

Сажетак: У ра ду ау торка ана ли зи ра УН ЦИ ТРАЛ ар би тра жне од лу-
ке у ин ве сти ци о ном спо ру Ах меа про тив Сло вач ке и од лу ку Су да прав де ЕУ 
о са гла сно сти од ред бе о ре ша ва њу ин ве сти ци о них спо ро ва из ме ђу ин ве сти-
то ра и др жа ве до ма ћи на у дво стра ном ин ве сти ци о ном спо ра зу му за кљу-
че ном из ме ђу др жа ва чла ни ца ЕУ у пред ме ту Ах меа про тив Сло вач ке. Суд 
прав де ЕУ утвр дио је не са гла сност ове од ред бе са пра вом ЕУ што мо же 
има ти да ле ко се жне по сле ди це. Ау торка ис пи ту је ар гу мен те ко ји су из не ти 
у овим од лу ка ма из пер спек ти ве фраг мен та ци је ме ђу на род ног пра ва, тач-
ни је из пер спек ти ве по став ки и ар гу ме на та ко ји су из не ти у Из ве шта ју о 
фраг мен та ци ји ме ђу на род ног пра ва Ко ми си је УН за ме ђу на род но пра во. 
Док се о фраг мен та ци ји и рас пра вља ло у ра ној фа зи ар би тра жног по ступ-
ка ова рас пра ва се ка сни је из гу би ла и фраг мен та ци ја као та ква ни је ни 
по ме ну та у од лу ци Су да прав де ЕУ. Узрок раз ли чи тих и су прот них од лу ка 
о од но су од ред би о ре ша ва њу спо ро ва у дво стра ном ин ве сти ци о ном спо ра-
зу му и пра ва ЕУ ни је по сле ди ца ствар ног нор ма тив ног су ко ба већ ви ше је 
по сле ди ца чи ње ни це да су о овом пи та њу од лу чи ва ли раз ли чи ти су до ви. 
Суд ски кон фликт је та ко по стао узрок фраг мен та ци је у ње ном нај у жем 
зна че њу ка да др жа ва ни је у мо гућ но сти да исто вре ме но ис пу ни оба ве зе из 
раз ли чи тих ме ђу на род них уго во ра.

Кључнеречи: Ах меа, фраг мен та ци ја, ту ма че ње ме ђу на род них уго во ра, 
ин ве сти ци о на ар би тра жа. 

Да тум при је ма ра да: 01.10.2018. 
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