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Abstract: Despite the fact that freedom of labor as an assumption of social
public policy has emerged only in capitalist society, the article indicates that
certain initial elements- seeds of social security law can be recognized even in
ancient and middle ages. In accordance with that context, the subject of this
research is the largest middle age codex in Serbia, the Saint Sava’s Nomocanon,
its provisions based on the idea of social justice, provisions aimed at fulfillment
of social requirements and used as a response to social risks and social cases, as
well as institutionalization of special protection of women, children and family.
That said brings us to the conclusion that the observed provisions of the Saint
Sava’s Nomocanon, the very ones that promote Christian doctrine of social justice
and that contain a line of ethical requirements which influence the process of
moralization of social relations, are essentially identical with the idea of social
Justice of the modern state of welfare within the European social model, as well
as with the emancipation role of social security law and that the legal institutions
of the Saint Sava’s Nomocanon are the very beginning of the Serbian social
security law.
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Individual freedoms, primarily the freedom to work, are preconditions for
the emergence of labor and social security law, once these preconditions are ful-
filled the very emergence of labor and social security law implies a particular
interventionism by public bodies in labor and social security relations in favorem
laboratoris, i.e., the establishment of a social public order.! Although individual
freedoms are the products of a capitalist society, certain initial elements — the seeds

! Bpauko Jlybapaa, Paono ipaso — paciipasa o 00CHOjaHCIUEY HA pady U COYUJAIHOM
oujanoly, lpaBuu paxynrer Yuusepautera y beorpany, beorpan 2012, 156-159.
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of labor and social security law, can be identified in the ancient and middle ages,>
where it should be emphasized that social security law is a branch of law which
encompasses legal norms, institutes, institutions and relations aimed at ensuring
man’s safe and dignified social position, from which follows that the reason for
the existence of social security law lies in the social need of individuals and social
groups, and society’s interest in providing basic social security to all its members
through the provision of social benefits?. It is also important to point out that
human rights, as a complementary set of civil-political and socio-economic rights,
are an expression of the unique need of society to provide people with a dignified
life and work founded on the idea of justice, thus consequently social justice.*
Within this context, the subject of this paper will be the most extensive Serbian
medieval codex, the Nomocanon of Saint Sava,> which contains the seeds of social
justice in the form of provisions based on the idea of social justice, norms aimed
at meeting social needs, and provisions that address social risks and social cases.
Of note is that the basis of the Nomocanon is the legislation of the church in Byz-
antium, and Byzantine civil law, which was adapted by the authors, in a diverse
and loose form, to fit the socio-economic relations existing in the Serbian medi-
eval state through expansion, removal and modification of adopted norms, as well
as the introduction of new authentic provisions.®

2. THE IDEA OF SOCIAL JUSTICE IN THE NOMOCANON

At the very beginning, in the fourth introductory chapter of the St. Sava’s
Nomocanon, ideas of equality and solidarity are promoted, and oppression is
prohibition, which in itself is a clear departure from slavery’ which was, at the time

2 Ibid.

3 Cenap Jamapesuh, Coyujanno ipaso, lpasuu daxynrer Yuusepsurera y Hoom Cany,
Hosu Can 2010, 5-6; bopusoje Lllynnepuh, Coyujanno ilpaso, [lpaBau paxynretr YHUBep3uTETa
y beorpany, beorpan 2009, 143—-166.

4 Tlpenpar Josanoswuh, ,,PajiHONIpaBHEe AMMEH3Hje COILMjaIHO-CKOHOMCKUX IpaBa y
€BPOIICKOM U HallleM npaBy”, 36opnux padosa I[Ipasno ghakyniteiia y Hosom Cady 2/2006, 343—
357; peapar Josanosuh, ,,HopMaTuBHA H3rpama JbyICKUX U COIHjaIHO-CKOHOMCKUX TpaBa‘,
360pnuk padosa IlpasnoZ ¢pakyniueiia y Hosom Cady 3/2010, 103-115.

5 Nomocanon is a literary Serbian word and the original name of the St. Sava’s Nomocanon,
unfoundedly called Krmcija in literature, due to the influence of Russian transcriptions of the St.
Sava’s Nomocanon;

¢ Muonpar ITerposuh, Kpnuuja Ceeioé Case — 0 3awitiuiiu 06ecipasbenux u Coyujaino
yepoorcenux, beorpan 1990, 4 u 75.

7 ,,OHaj ko Bora Ouem Ha3uBa, na Oy/ie paBeiaH | JIa SKUBH TaKO KaKo ce He OM 1MoKa3ao
HEIOCTOJHUM TaKBOT CPOJACTBA. A caBeTyje U TO Ja Opaha uay Ha 3ajeIHUYKY MOJIUTBY, jep HE
peude Oge moj, Beh Ode Harl, y3aKOHUBIIH 12 MOJUTBE IPHHOCHMO 32 OMIITE LPKBEHO TEIO T
HUKAaKO J1a HeKo OpHHE caMo 0 ce0H Hero yBeK U 0 OJMKI-eM, U J1a HUKO HU y 4YeMy He Oyze 0osbu
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of the creation of the first Serbian codex, still a social reality.? In addition, many
other diversified provisions disbursed throughout the codex emphasize Christian
learning on social justice, the common good and social well-being, which norms
emphasize the importance of man and family, as opposed to slave owners’ norms
in Byzantine legislation,” and thus, in a Church-specific, evolutionary manner,
pressure is exerted towards humanizing social relations, those based on subordi-
nate work, through the concept of humanity, while at the same time ensuring that
revolutionary reactions of subordinates are not incited so as to maintain social
peace and stability. Namely, the Nomocanon protects wage labor, primarily their
right to receive financial compensation for their work, thus it orders the regular
payment of wages and forbids late payments to wage laborers.!® Additionally,
forgiveness of debt is promoted in the spirit of humanity, as a social measure
against the occurrence of debt slavery, primarily by limiting the period during
which a debtor was required to work for a creditor on behalf of debt settlement,
regardless of the debt amount,!" which social measure should be taken into account
in light of the fact that in production relations, which gravitated during the creation
of the Nomocanon, factual slavery was widespread and represented a social reality,
even in developed medieval cities like Dubrovnik!'2.

It is also important to emphasize that the Nomocanon urges that, when inter-
preting regulations, priority be given to the spirit of the law over a formal expres-
sion of the norm, while at the same time emphasizing that while searching for
meaning one should take into account the principle of humanity and the principle
of special protection of the poor.!? In this manner, the writer of the codex is es-
sentially advocating for a targeted method of interpreting regulations which is,
even today, often an inexhaustible ideal. It provides additional guidance to insti-
tutions in the form of stressing humanity, and the special protection of the poor,
as social ideals, which should be among the guiding ideals while searching for the

Ol Apyrora: H| oraTtarr ojf CHpoMaxa, Hi TOCIoJ[ap Of CIIyTe, HM KHe3 Of] MOo/BIanurheHor, Hu nap
0J1 BOjHHKA, HU MyJIap OJ1 HEYKOT — jep CBUMa je JapoBao jeAHY OaropomHocT,...; M. [lerposuh,
Jb. lltaBspanun Bophesuh, 41.

8 M. IMetposuh (19906), 7-8.

o Ibid, 4.

10 la He mpeHOhH 1aTa TBOra HaJHUYapa Koj Tede 70 jyTpa, HUTH MaK Ja JHUIINLI [11aTe
cupomaxa...; Ibid, 49.

' Axo je cupomaruan Opar TBOj Koj Tebe ¥ pojia TH ce, Jia He pajiu TociioBe pobda, Beh
Ka0 HajaMHUK HMJIU JIOIIJbaK Jia Oyze kox Tebe 10 Kpaja OHe TOJUHEe KaJa o/JIa3e HajaMHUIN WK
PaTHHIM KOjH pajie Kox Tede, Taja U ’bera OTIYCTH | HeKa oJie OThyITeH. .. ; 1bid, 50.

12 Jenena lBejuh Jlanunosuh, ,,0 Hajamuum ognocuma y Jlyoposauky y XIIT u XIV Beky®,
Ananu IlpasnoZ ¢paxyniueiua y beoZpady 4/1961, 724-734.

13 Jla ce HUKO He MOBOJAM 3a MOhHMMa U GorarumMa, Beh CBakW Ja y3uMa y 3allTUTy
CHUPOMAILHOT KaJ My C€ CyIu™, ,,...CHPOTHMA J1a C€ ONPOCTH OCyAa 300r HEKMX morpemraxka‘; M.
ITerposuh (19906), 9-12.
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meaning of norms, thus influencing that the social relations that the Nomocanon
regulates are significantly characterized by humanity and solidarity.

This regulation is along the line of a state structure founded, not only, on the
principles of legal subordination, which is immanent to public law, and legal co-
ordination, inherent to private law, but also on social integration, i.e., social ties,
which principle is an essential feature of social security law and a contemporary
social state.'* In this respect, it should be noted that the modern philosophy of
building a European social model is founded on the values of solidarity and hu-
manity, as well as the functioning of a production process while preserving social
cohesion and social progress, i.e., the incomprehensibility of economic develop-
ment without complete social progress which includes a greater degree of social
inclusion and the strengthening of social cohesion.!?

In a word, it can be concluded that the legal institutes of the Nomocanon that
promote Christian learning on social justice are fundamentally the same as social
justice ideals prevalent in the contemporary welfare state, within the domain of
the European social model, i.e., that the subject institutes are the seeds of social
justice in the Serbs. How well-founded and rooted these seeds were, or to what
extent the writer had adjusted the legal norms to the spirit of the people, is best
illustrated by the fact that the Nomocanon, as a code of regulations, was applied
until the adoption of the Dushan’s Code, and even after, thus it served as a source
for Prota Matija Nenadovic and the first written law of the Serbian uprising.'®

3. SOCIAL RISKS AND SOCIAL CASES IN THE NOMOCANON

The Nomocanon recognizes several social risks, namely: age, illness, inca-
pacity for work, poverty and armed conflict, and answers these risks in an eman-
cipated manner by introducing protective rules that protect persons in a state of
social need, that is, persons for whom the danger of the occurrence of a harmful
event, or state, has been transformed into reality by the emergence of a social case.

The risk of age is recognized by noting that this social risk, as a rule, involves
the emergence of another social case.!” In this respect, the codex governs the risks
of age, illness and incapacity for work with related protective provisions, which
emphasize the obligation of respecting the dignity of persons suffering these social

4 Yenomup Boruhesuh, lipaso coyujarne uniueipayuje — Coyujanna opacasa, Hnoyciupuj-
cka demokpaiiuja, Cnobooa pada, Uetumwe 2004, 13-22.

15 Brian Bercusson, European Labour Law, Cambridge University Press, Cambridge 2009,
261-287; 1. Bypuh, Espoiicku coyujannu moden, beorpax 2013, 56—65.

16 M. ITerposuh (19906), 1-6; M. Ilerposuh (1990a), 109-124.

17 Crapoct He monasu cama™; M. [lerposuh (19906), 21.
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cases.!® In addition to emphasizing the importance of respecting the protection of
dignity, the St. Sava’s Nomocanon addresses protecting the material security of
persons who are in a state of social need, and foresees legal institutes entrusted
with the protection of the property of persons undergoing social events of age,
illness and incompetence to work."”

With respect to the risk of poverty, the Nomocanon foresaw the existence of
various honorable homes, which were, as a rule, monasteries and churches, or
connected thereto, and which institutions essentially fulfilled a social care, i.e.,
social assistance, function.?? Namely, in these honorable homes there were na-
tional kitchens, living rooms, temporary accommodations and shelters, as well as
hospital — medical services, financed mostly from bequeathed funds,?' which
speaks greatly to the reputation these institutions enjoyed as well as a spirit of
unity that prevailed in Serbian medieval society. The significance of these /hon-
orable homes, for the author of the Nomocanon, may be gleaned from a large
number of protective norms, which protect these institutions from a reduction in
property, inability for them to inherit the debts of the benefactors, making these
institutions safer, but also preventive and repressive provisions aimed at preventing
abuse by staff.?

In addition to honorable homes, Nomocanon standardized the institution of
church edicts, representatives of the poor, chosen by the more prominent locals
headed by the bishop and the clergy, to which the bishop transferred his powers
related to protecting the poor from the violence of the rich.?? It is also interesting
to note that the poor could be excluded from testifying in order to prevent them
from entering into greater difficulties related to testifying.?*

Regarding the social risk of armed conflict, the codex primarily recognizes
prisoners and wounded persons as individuals in a state of social need and, in
addition to the obligation of the family to care for one of their own who has been
captured or wounded, it instructs the entire community to care for them according
to the principle of solidarity.>> Within this context, the Nomocanon stipulates that
captivity is the only social case which permits the sale or encumbrance of church

property.

18 _Heka ce o/uTy4u OHaj KOjH ce TIOTCMEBA CIIETIILY, TITyBOM U XpoMoM*; 1bid.

19 Ibid, 22-23.

20 Ibid, 15-19.

21 Ibid.

22 Ibid.

23 Ibid, 9-14.

24 CupoMaIllHY HE CBEJI0YE, a CHPOMAIIIaH je OHaj KOji HeMa TIe/IeceT 3JaTHIKa HMOBHHE';
1bid, 15.

% Ibid, 43.
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4. SPECIAL PROTECTION OF WOMEN, CHILDREN
AND FAMILY IN THE NOMOCANON

In the spirit of Christian philosophy, the Nomocanon attaches great impor-
tance to the family, as an institution which initiates, develops and implements high
social awareness. Namely, a considerable number of provisions taken from Byzan-
tine regulations speak of the mutual social obligations of parents and children,?¢
while the significance attached to this social bond arises from the fact that parents
and children are not allowed to leave one another uncared for, even under the
excuse of piety and sacrifice.?’” A parent who was preparing to take tonsure must
first ensure social security for a child who is unable to care for himself, and vice
versa, when an adult child was in charge of caring for a helpless parent, he must
first secure the material resources for that parent and only after would he be per-
mitted to bequeath the remaining property to the church. Therefore, the protection
of the family, as the basic building block of society, was placed before the interest
of the church, which is a significant element in light of the role and power of the
church in medieval Serbia.

The St. Sava’s Nomocanon recognizes a woman as the object of protection
from the aspect of her maternal role, but it also recognizes her as a socially en-
dangered category because of her uncertainty in marriage or in connection with
marriage.”® Regarding maternity, a mother’s special social awareness towards her
child is emphasized, and specific rights are recognized, within this context, while
in the domain of marriage, the woman’s vulnerability, as a subordinate and eco-
nomically weaker party in that legal relationship, is recognized, and certain pro-
tective standards are institutionalized. Thus, in the event of divorce, the husband
is obliged to provide a dowry to the wife, so that she does not fall into social
misfortunes, and such a dowry, as a claim, has priority for payment in relation to
claims from other ordinary creditors as well as in relation to the debts of the hus-
band towards the state.?’ The codex also has special protective norms for widows
and poor girls,>® where, in light of earlier Christian regulations, the Nomocanon
recognized the state of the social need of widows and unmarried girls who did not

26 ...JeJIHO je cTaparbe Hallle THXOCTH — 0JIArOCTH, TO j€ — Jia CIIPEYMMO CPAMOTY 00adeHuX

oz Hacneha poauTesba U Aele, jep POAUTEIbH Cy JyKHH Jla ce IPUCETE KaKo Cy U caMu OHJIH jiena
U MCTO TO UMAaJIN O] CBOJUX POJIUTEIbA, a CIMYHO TOME M OHU KOjHU Cy CaJia CHHOBH, 1y KHH Cy Ja
HCIIpaBe cXBaTamba POJUTEIhA, jep U CaMHM JKelle 1a IOCTaHy POJUTEIbH U Hajlajy ce 1a he o coje
nene 6utu momroBanu'; M. Ilerposuh (199006), 27.

27 Ibid, 27-29.

28

2 Ibid, 37.

30 _He 4MHUTE 3710 HUjEHO] YIOBUIM U CHPOTaMa, & aKO UM HaHeCceTe 3JI0 Te Banujyhu
MOBHYY K MEHH, 4yhy riac BsUX0B U pasrmeBuhy ce japourhy, u youhy Bac madem, u Ouhe xene
Ballle yJI0Be U Jena Bama cupota“; /bid.
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enjoy the protection of parents, obliging the church with their care while at the
same time imposing strict criminal and civil sanctions for violence against widows
and virgins, freeing girls and women marked by violence from any spiritual guilt.3!

From the above presentation of the selected norms of the codex, it follows
that the subject provisions were the first steps towards the emancipation of our
women and children, as particularly sensitive social categories, thus influencing
a higher degree of ethical social relations, which moralization of social relations
is one of the most important Church functions, in addition to the religious one. In
connection with this, it can be noted that such a social role of the church overlaps
with the function of social law, i.e., the role of social security institutions, to, while
protecting persons in a state of social need, emancipate these individuals and
groups and thus significantly affect the moralization of social relations.

5. CONCLUSION

According to the nature of things, the St. Sava’s Nomocanon should be viewed
as part of the Christian value system which is not only metaphysically oriented,
in the sense of preaching faith, but contains a whole series of ethical requirements
thereby contributing to the moralization of overall social relations, primarily
through the concept of humanity. Additionally, Christianity also has a social do-
main which instructs in mutual help and solidarity, i.e., people’s reliance on peo-
ple and joint action for the common good and for mutual benefit. Within the social
domain, the Nomocanon promotes Christian learning on social justice, founded
on the idea of equality and solidarity, and a ban on oppression, as well as the
principles of humanity and the special protection of the poor. Namely, it recog-
nizes several social risks: age, illness, incapacity for work, poverty and armed
conflict, and answers these risks with protective rules that protect persons in a
state of social need, that is, persons for whom the danger of the occurrence of a
harmful event, or state, has been transformed into reality by the emergence of a
social case. In addition, the observed medieval codex contains norms that, in
particular, protect women, children and families, which social categories are rec-
ognized as vulnerable. In a word, the Nomocanon is the first domestic source of
law that contains emancipatory norms from the sphere of social relations bearing
in mind that it is our first codex which promotes the idea of social justice, recog-
nizes social risks and provides provisions that respond to the same risks, as well
as provisions which protect the most vulnerable social categories, which corrob-
orates the thesis that the St. Sava’s Nomocanon is the beginning of social justice
in the Serbs, since the essential feature of social law is the emancipatory character

3UIbid, 37-42.
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of provisions of that branch of law which pertain to persons and groups in a state
of social need.

In keeping with all of the above, when the Nomocanon is placed in relation
to social law in the modern welfare state, which law is founded on the principles
of social security, solidarity and reciprocity, and the principles of humanism and
social justice, all in order to ensure the safe and dignified position of man, and in
particular within the framework of the European social model, which model insists
on social inclusion and the strengthening of social cohesion, i.e., on the structure
of the state not only on the principle of legal subordination, which is immanent to
public law, and the principle of legal coordination, inherent in private law, but also
on the order of social integration, i.e., social ties, as well as when taking into account
that new social law recognizes age, illness, incapacity for work, poverty and armed
conflict as a basic social risk, with the special protection of women, children and
the family, it can be concluded that the legal institutes of the St. Sava’s Nomocan-
on that promote Christian learning on social justice are basically the same as the
idea of social justice of the modern welfare state, i.e., it follows that the subject
institutes of the Nomocanon are, by their very nature, the same with the modern
norms of the social security system, and that they really represent the beginnings,
seeds, of social rights in the Serbs.
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3ayenu CpICKOr COLHUjaTHOT MPaBa y 3aKOHONPABUJLY
Cgetora Case

Casceitiax: Paoom ce ykasyje 0a, uako ce cio600a pada kao upeiiiociuaska
COYUJATHOZ JABHOZ HOPEIKA ja8/ba ek Y KAUUMATUCTUUIKOM OpYywingy, oopeheru
HoyeuHuy e1emMeHilu — Kauye CoOYujanioe upasa mo2y ce upeuosHaiu y ciuuapom
U cpedrwem 8eKy. Y HasedeHoMm KoHIUeKCLy, Upedmelll UCTUPAX’CUBArba jeciie
HAjoOUMHUjU CPUCKU CPedroseKo8HU Kooekce, 3axonoipasuno Ceeioza Case,
00HOCHO re2oge 00pedde 3aCHOBAHe HA Udeju coyujaiHe ipagoe, Hopme ycmepene
HA 300060/b€1e COYUJATHUX HOIUPeOa U 00pedde Kojuma ce 00208apa HA COYUJaIHE
pusuKe u coyujanne cuyyajege, Kao u UHCIUILYYUOHAU3aYUja loceOHe 3auituilie
Jrcena, deye u tiopoouye. Ooaitne ce u3800uU 3aKbYUaAK 0a HocMaiupane Hopme
Cseitioca8ckoZ HOMOKAHOHA Koje TpOMOSUULY XPUWAAHCKO yuerse 0 COYUjaiHoj
ipasou u caopaice HU3 eMUUKUX 3aXillesd, Kpo3 Koje YUYy Had MOPAIU308arbe
OpYWIBEHUX OOHOCA, Y OCHOBU jecy Ucilie ca U0ejom coyujate ipasoe cagpemene
opoicase O1AZOCUaArA Yy OKSUPUMA €8POTICKOE COYUJATIHOE MOOeNd, KAO U Cd
EeMAHYUTUATUOPCKOM YIOZOM COYUJANHOE TiPpABa, 0OHOCHO 0d CY U UHCTUUTILYUU
3axonoiipasuna 3aueyu coyujarnod ipasa y Cpoa.

Kwyune peuu: cpeorwosexosna Cpouja, Ceeiiu Casa, 3axonoiipaguo, co-
YUjaaHo upaso.
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