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Hp /ywan Huxonuh, pedosnu iipoghecop
Ilpasnot paxynineina y Hosom Caody

O IMHAMUIIN U EGEKTUMA
3AKOHOJIABHOT PAJIA'

Casiceiiak: Ayiuop je Kpo3 Kpawiky yUOpeOHOUpAsHY aHAIU3Y HOKA3d0 Y
KOjoj Mepu Op3uHa 3aKOHOO0ABHOT pada Modice Yiuyaiti Ha Keaiulieil Hopma-
WUBHUX Peulerba U HA UXoee epexitie y UpasHoj upaxcu.

Tocebna iiasxcra tioceehena je Ayciipujckom ipahanckom 3axonuxy (Allge-
meines biirgerliches Gesetzbuch — ABGB, AI'3) uz 1811. 1o0une, xoju iyna 0sa
8exa ycilewro 00onesa uzasosuma epemenda. Ha mweiosy oylompajnociu cy yiiu-
yanu 6pojuu uunuoyu. llpe ceeia, oonowery Al 3-a je uipeiixoouo dyioitipajam u
000po ocmuuLbeH 3aKOHOO0ABHU Paod, KOju je Oeilla/bHuje OUCAH Y 080M YIAHKY.
3axonuk je ttucan HOCIYUHO, Y3 MHOWINGO UPEUCHUIUUBAIbA, UPOBePa U jAGHUX
paciipasa. Y ciipyyHoj auiiepaiypu ce 4eciiio i1060pu 0 C80je8PCHOM 3aKOH00A8-
HOM eKCllepuMeHity KOju cy ayClipujcKe e1aciiu uzspuiiie UpoOHOM UPUMEHOM
3axonuka na jeonom deny OpaicasHe tepuitiopuje. 3aKoHUK je tiucar 3a geyoanto
Opywitieo, anu y3 o3uearbe Ha Hayena upupoorol upasa. 0o Opyio je, 3ajedHo
€a WUPOKO POPMYAUCAHUM U GAEKCUOUTHUM UPABHUM HOPMAMA, OCTHABHANO 00-
B0/bHO UPOCWIOPA 34 eKCUUEH3UBHO WiyMayerve 3actiapenux upasuia u 3a uouy-
aBAE 3AKOHCKUX UPA3HUHA KOjux je epemenom dueano cee euue. Cyoosu cy
ueclio KpeaiueHo KOpUCHIUU iy MotyiHoCil u Wako OOUpUHOCUNU OUCTHAHKY
3akonuka. 3aKoHuK je MHOIO Hyilia MeraH U OOUYFABAH, AU je PEliKo KO cMa-
wipao d0a ia wpeba 3amenuitiu Hosum. Ayciupujanyu dpuiipemajy Oeitlabhujy pe-

' Pax je 3acHOBaH Ha HCTpaXHBABMMA BPUICHMM Y OKBHpY Ipojekta Teopujcku u
apakiiuyHy dpobremu y ciugapary u tipumenu tpasa (EY u Cpbuja), xoju ce ¢puHaHCHpa U3
u3BopHUX cpencraBa [IpaBHor ¢axyntera y HoBom Cany. [leo panma je U3JIOXKEH y OKBUPY
YBOJIHOT M3/1arama 3a 3eMsbe Jyroucroune EBpore u HanmonanHor pedepara 3a Cpoujy Ha Temy
The Relevance of the Austrian Civil Code (ABGB 1811) for the Development of the Civil Law of
the Former Yugoslavia and for Today’s Serbia, xoju je ayTop momHeo Ha MehyHapomHOM
Hay4HOM CKYITy Ofip>KaHOM Ha YHuBep3utety y Camdypry, 29. jyna 2011. roquse, moBogom 200
TONIIGAIIE AyCTpHjCKOT rpal)aHcKoTr 3aKOHHKA
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susujy Al'3-a, xoja he, c jeone ciupane, omoiyhuitiu 0a ce HAYUOHATHO UPABO MO-
Oepruzyje u ycKiaou ca WeHOeHyujama y cagpemMeHoM espoiickoM ipaegy, a ca
Opyie ciipane, 0a ce o4ysa 068a 6eKa Clapo UpasHo Hacaehe.

Ha cyipoiu wwiome, Cpiicku ipahancku 3akonuk uz 1844. iooune je naciiao
y Opyiauujum Opywingenum u eKOHOMCKuM upunuxama. Haitucau je y penaitiug-
HO Kpaitikom poKy, 1o y3opy Ha ayciipujcku kooekc. Ilpeosnahyjyhe je muwive-
e 0d je 3aKOHOUUCAaYy HeUPUMEPEHUM UPEYIUMArbeM HOPMATUUGHUX Deulerba U3
CHIpanotl tpasa OOUpUHeo YOPA3HOM UpOadary HopoOUdHUX 3a0pyia u wmume
EeKOHOMCKOM Cllab/berb)y Yutiasol Opyuliueda.

Cruynu tipoyecu ce oouipasajy u oanac. Haonayuonanno ipaso Eepoiicke
VHUje ce obunuKyje UociiyiinHo, y 0yiom 6pemMeHcKoM iepuody Koju ce mepu oe-
yenujama. O wome ceedoue Jlanoosa Hauena espoiickoi yiogopuoi upasa. Ca
Opyle cidpane, 00 Opacasa Koje cy kanouoawiu 3a upujem y uaraciueo EY ce
wpasxcu 0a 3a Kpamko epeme yceoje ClloiiuHe 3aKoHa u Opyiux upouuca u 0a
ux yckaaoe ca 8UCOKUM €8POUCKUM UPABHUM CUAHOApOUMA.

Kwyune peuu: Ayciupujcku ipahaucku saxonux, Cpiicku ipaljancku 3axo-
nux, Hauena egpoiickol yiogopHoI iipasa,; acquis communautaire.

1. AycTpujcku rpahaHcku 3aKOHMK
1.1. Oiwitie tipunuxe y Kojuma ce 008uUjao 3aKoHO00A8HU Pad

[Mpunuke y xojuMa je HacTajajo caBpeMEHO ayCTpHjcKO rpahaHCcko mpaBo
Owiie cy ciauuHe OHMUMa Koje cy Biagane y Behunu zemaiba Cpenmbe u 3anajHe
EBpomne. lo nonomema Ouwiuel ipahanckoi 3akonuxa 1811. rogune, HA TepU-
Topuju Xab30ypIIKOr IapcTBa je IMOCTOjal0 MHOIITBO PA3IMYUTHX H3BOPA.
Caaka o1 3eMasba y HerOBOM cacTaBy (land) uMana je cBoje oOnvaje M mporu-
ce. [IpaBHU mapTHKyIapu3aM je OTeXaBao KpeTame JbYAH, pode, yciuyra u Ka-
nuTaja. 3aTo Cy 4YeCTO YHHCHHU TOKYILIAjH JIa Ce OH OTKIIOHU WM 0apeM yMamu
JI0 IPUXBAT/HUBOT HUBOA. [0 MHIILbERY HEKHX IHCALa’, Taj MPOLEC je 3aroUer
jomr y XII Bexy, kaja Cy NpBU THpaBHHUIM Ca MPOCTOpa JaHAlIbe AyCTpHje,
IIKOJIOBAHKM HAa YHUBEP3UTETY Y BonomHU, NIpeHenn ca3Hamba 0 pUMCKOM IIpaB-
HOoM Hacnel)y cagpskanoMm y JyctunujanoBoj komudukanuju (Corpus iuris civi-
lis). Y4eHo mpaBHAIITBO TOTa 100a je cMaTpalio Aa peryie puMCKOT IpaBa Mo-
ry u na tpeba aa Oyay HEITO MTO OM ce MOIJIO HAa3BaTH 3ajeTHUYKHM €BPOII-
CKHM TIpaBoM (ius comunae Europaeum).” Penemniyja puMcKOT MpaBHOT HaClIe-

% Adolfo Rusnov — S. Posilovi¢, (nije navedena godina izdanja) Tumac Obéemu austrijsko-
mu gradanskomu zakoniku, Zagreb, ctp. 1

3 B.: Reinhard Zimmermann, Roman Law and European Legal Unity, y xmwu3u: Towards
European Civil Code, The Hague, London, Boston, ctp. 21. etc.
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ha ce oxBHjama copo W MOCTYIHO, Ca BUINE WM Mamke ycIrexa. Y IOjeIuHUM
NepHoIMMa j€ YaK M3PUYUTO 3a0pamKBaHa HEroBa NMPUMEHA Y IOCTYMIMMA
npen cynoM. Tako je Hrp. ogpenbama Kammergerichtsordnung-a uz 1495. ro-
JUHE OMJIO IPONKMCaHO Jla Ce MMa CYJUTH caMo y CKiaay ca aomahum obuvaju-
Ma U mponucuma. Meljytum, puMcko npaBHO Haciele je u HakoH Tora, Ha pas-
JWYUTE HAYMHE, POJUPANO y MpaBHE cHCTeMe MojenuHux Hapona. Ca apyre
CTpaHe, OHO HUKaJa HHUje Y MOTIYHOCTH 3aMEHHWIIO MapTUKylapHe u3Bope. Ha
CMamehe MPAaBHOT MapTUKyJIapu3Ma y Xa030ypIIKkoM HApCTBY yTHIANA CYy H
BepcKa IMpaBuia, ajld je I(UXOB JIoMalliaj OMo OTpaHUYEeH, jep Cy YV ApKaBH T0-
CTojayie pa3NMyuTe BEpCKe 3ajeqHuIe. JlemMMuIHOM yjeaHauaBamy IpaBHE pe-
T'yJIaTUBE JONPUHOCWIIO j€ M TO IITO Cy ce Kao cyncuaujepHa (y ciydajy mpa-
3HMHA) NpUMEbUBaNa NpaBuia owiliel Hemaukol Upasa caapxana y Caxcow-
ckom oinedany (Sachsenspiegl) u Llleabckom oinedany (Schwabenspiegl), kao u
npasuia 13B. [lapcrot ipasa (Kaiserrecht). Tloceban 3Hayaj, numana je 30upka
obuuaja (Consuetudinaria) koja je on XVI Beka Bolena 3a Aycrpujy. Mehytum,
W TOpeJi CBHX JUPEKTHUX W WHJWPEKTHUX HACTOjarka Jia ce MPaBO YjeJHAuH,
MPaBHU MAPTHKYJIapH3aM je 0CTa0 JOMWHAHTHO o0eliexje MpaBHE peryiiaTHBe
cBe 110 nojaBe npocBeheHor ancomytu3ma. Tek je jauame QyHKIHja MEHTpaTHEe
BJIACTH JaJIO JIOBOJEHO CHaKaH ITOJICTUIIA] 3a UBpIINY MOIUTHYKY, EKOHOMCKY 1
npaBHy MHTErpauujy npocropa. O Taza je jeqan oA NpUOpHUTETa ApKaBHE MO-
auTvKe OMO Jia ce OTKIIOHM MPaBHU MapTHUKYyJIapu3aM M Jia c€ CTBOPE jeIMHCTBE-
Ha MpaBuJa 3a CBE KOjH KuBe Ha Teputopuju LlapcTra.

1.2. lytoiupajru 3akoHo0aeHu pao

OO0nuKOBamke jEIUHCTBEHE, IICHTPATN30BaHe MpaBHE WHAPACTPYKTYpE 3a-
noueto je cpeauaoM X VIII Beka kama cy mo Hanory napuiie Mapuje Tepesuje
(hopMupane npaBocyHe 007acTH, 3ajeTHUYKN BPXOBHH CYJl M 33j€THUYKO MHU-
HucTapcTBo npage. Llapuna je 1753. roguHe Hapeaua Ja ce 3a CBE HACIETHE
3eMJbe u3paau U jenuHcTBeHH 3akoHUK (Codex Theresianus) kojum Ou, Ha cu-
CTEMCKHM Ha4WH, Ouna ypeleHa nurama U3 JOMEHa JaHallber rpaljanckor MaTe-
pHjaiHor TpaBa, rpal)aHCKOTr MPOLECHOT MTpaBa, KpUBHYHOT MaTEpPHjaIHOT Mpa-
Ba U KPUBHYHOT IMPOIECHOT TipaBa. MeljyTuM, Ha cacTaHKy KOjU je OJpXaH y
BpHy, ojutyueHo je 1a ce 3aKOHHKOM 00yXBaTH caMO MaTepHja IMPUBATHOT Mpa-
Ba. llapuna je o6aBe3ana 3aKOHOMUCIIE [1a ce Apxe Bakehnx oOndaja u J1a KO-
Ko je Moryhe yckiane pa3nuuuTa mpaBuia Koja Cy BaXKHIIa y TI0jeIMHUAM JIEJ0-
BHMa JIp>KaBe. Y cilyyajy Mpa3HUHE, OJTHOCHO HEJOCTAaTKa aJICKBAaTHOT IpaBUiia
U3 THUX M3BOpa, Tpedallo je YPEeIuTH pPEleBaHTHE MPHUBATHOIPABHE OJHOCE Y
CKJIaJly ca HauelMMa NPUPOTHOT mpaBa. TakBO YHMYCTBO OH, Ha MPBH IMOTJIE],
MOTJIO0 Aa jJenyje 30ymyjyhe, kaja ce uMa y BUy YMICHUIIA JIa j& ayCTPHUjCKO
JIPYIITBO OMJIO 3aCHOBaHO Ha (DeyJaTHOM MOPEeTKy. MehyTum, objammene je
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BpJIO jemHocTaBHO. Ilo3mBame Ha WIEjy O MOCTOjarby YHHBEP3ATHOT IpaBa je
CITYKIJIO Ka0 CHa)KaH apryMEHT 3a IPEeBIIaJIaBambe IPAaBHOT MAPTUKYIapu3Ma.

[Ipumapnu 3agatak pagHe rpyrie je OMo Ja CauyrHU OCHOBY (HAIPT) KOJEKca.
Taj mocao je y mweno uMe obasuo npodecop Jozed Arnonu (Jozef Azzoni) u3 [pa-
ra. OcHoBa je y Hauery Oro npuxBaheHa oJ1 HajBUIINX BIacTH y bedy, anu je pede-
HO J1a Ha M3pajii KOHAYHE Bep3uje TpeOa Ja pajiy BUIIE YIAHOBA PaJHE TPYIIe U Ja
3aKOHMK He Tpeba na Oyze aeno jenHe TnuHOCTH. VcriocTaBuiio ce 1a je Takea of-
Jyka Ouna norpeniHa. YnaHoBH pajjHe TpyIie Cy UMaJId Pa3InduTe IIPUCTYIIC U pa3-
JIMYUTH CTUJI MTUCarbha. Y cariamiaBame MoHy)eHUX HOPMATHBHUX pelliekha je Tpaja-
70 cysuie nyro. Jla Ou yOp3ana 3aKOHOJABHH PaJi, ICHTPAIHA BJIACT j& TIOHOBO
noBepuia mpany OcHoBe npodecopy Atoanjy. OH je mpeaiokuno aa 3aKoHUK Oy-
ne mrcaH 1o 1'ajeBoM (MHCTUTYIIMOHOM, TPUIIAPTUTHOM) MOJIENY M Jla CBE HOpME
Oyny mojieJbeHe Ha OHE Koje ce ojHoce Ha ymna (ius quod ad personas pertinet), Ha
cTBapH (res) u Ha oonwranuje (obligationes). Melytum, ipodecop Amonu je yop3o
yMmpo. HheroBy yrory mpeyseo je mBopcku caBeTHUK Llenkep (Zenker), xoju je ca-
4YMHUO 00MMaH HapT y ocaMm (Gonuo cBe3aka. [lapuna u munucrap Kaynwu (Kau-
nitz) cy O0AIMIIA TIOHY)eHH TEKCT U HapeIMiIM Jia Ce U3 Hhera n30aly CBe OHO IITO
noziceha Ha HaydHe pajioBe W YIIOCHHKE, U Jia HOPMATHBHA pelliema Oyy Kparka,
jacHa u Tako (opMmyIurcaHa Jia MX Hapoj pasyme. Penurosame je moBepeHo Biau-
HOM caBeTHHUKY XopTeHy (Horten). Lap Jozed 11, xoju je ctynmo Ha npecTo HaKOH
cmptH napurie Mapuje Tepesuje, je HaAT0Kno Ja XOPTEHOB pal Mperiieaa U 10paIu
nBopcku caeTHHK Kec (Kees). HakoH peBu3uje, caunmeHa je KOHaYHa Bep3uja mp-
Bor ziena o auyuma. OcHoBa je 1786. rofuHe 03aKOmkeHa 10T Ha3UBOM JosequHcKu
saxonux (). Komekc je crymmo Ha cHary 1787. romuHe, HajIpe y HACICTHUM
3eMJbaMa, a MoToM U y ["anunuju (qaHaiimoj YKpajuHu).

Hacnemnuk Jozeda II, map Jleomona II mveHOBao je HOBY paiHy rpymy 3a
mpaxy OcHoBe Ommrer rpahaHCKOT 3aKOHWKA, Ha Yely ca OapoHoM Kapiom
AnronoM ¢on Maprunujem (Karl Anton von Martini), mo3HaTuM npodecopom
[Mpuponuor npaBa Ha YHuBep3utery y bedy. PagHa rpyna je cykuecrBHO 3aBpiua-
BaJjia 1ocao y BpeMe BiiajaBrHe HOBOT Bianapa @panta I1. IIpodecop Maprunm je
1794. npenao npsu 1eo, a 1796. npeocrana jaBa aena. Mcre romune, nap je Hape-
1o na ce OcHoBa 00jaBu y BeheM Opojy mpuMepaka 1 /1a ce YIIyTH OpTaHiMa 3eM-
JbCKHX BJIACTH, MarvcTpaTHUMa JIOKAJTHHUX 3ajeHUIIa, TpodecoprmMa MpaBHUX (a-
KyJITeTa U JIp. Ha jaBHYy pacrpaBy. ['ogune 1797. Ha ocHoBy MapTHHHjeBOT' TIPO-
jexrta, mouer je [pahancku 3axonux 3a 3aiiaony lamuyujy - Westgalizische
Gesetzbuch, (3a neo maHanrme YKpajuHe, Koju je Tafa omo y cacraBy [losbcke kpa-
JbeBUHE U Xa030ypiukor 1apcrea). Hekoymko Mecelu KacHuje, Ha OCHOBY OJITyKe
LIapCKe BIACTH, KOJIEKC je mocTao obasesyjyh i Ha npocropy Hcroune Namummje’.

* Omumpruje o Tome: Galyna Bogdanovna Yanovytska, Die Erprobung des ABGB im Ge-
biet Galiziens und sein Einfluss auf heutige Zivilgesetzgebung in der Ukraine, y xmu3u: 200 Jahre
ABGB — Ausstrahlungen, beuq, 2011, ctp. 149. u mp.
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I'ogune 1801. popmupana je Jeopcka komucuja 3a 3axKono0agne iocio-
6e, Ha Yely ca Ap>KaBHUM MHHHUCTPOM rpodom XajHupxom Porenxanom (He-
inrich Graf Rottenhan). tben 3agatak je OMo aa pa3MoTpu MapTHHHjEBY
OcHoBy, 3ajenHo ca npuMeadamMa Koje ¢y y Me)yBpeMeHy CTUIJIC U3 10jeaH-
Hux nenoBa llapcTBa u na U3BpIIM HAjHEONXOJAHHUjE U3MeHe. M3BecTmiian Ha
pBOj cenHund, oapxkanoj 1801. ronmune Ono je uyBeHH npodecop MPHUPOA-
HOT TipaBa Ha YHuBep3urery y beuy, ®pann ¢ou Lajnep (Franz von Zeiller).
OBa ¢a3za 3akOHOIABHOT paja je Omia HEOYEKHBAHO Oyra U OKOHYAHA je TeK
1806. rogune, npe3eHTOBamkeM OCHOBE Ko0ja ce 3Ha4ajHO pasiaukoBaina ox [ a-
auyujckol 3akonuxa. I'oguae 1807, Ha npennor msBectuona llajmepa, a mo
oIy Tipencenanka Komucuje, opraHu30BaHoO je T3B. Opyio uuitarbe, paan
KOHAYHE PEeBHU3Hje M MOOOJpIIAmka MpBOT neia. [locao je 3aBpineH HapemHe,
1808. ronure m OcHOBa je AocTaBJbeHA Iapckoj Biactu. llap je Hapeamo ma
ce MPUCTYNH U tupehem yuiiary, jep je eleo aa ce Taj mpojekaT IT0Beae 10
CaBpIIIeHCTBA. 3aBpIrHa (pa3za 3aKOHOJABHOT Mpoileca je 3amodera 1809, a 3a-
Bpmena 1810. roguHe’.

HoBu 3akoHUK je yBelleH y MPaBHU CHUCTEM LApCKUM TMaTeHTOM o 1. jyHa
1811. rogune, noj HazuBoM Ouuiitiu ipahancKu 3aKOHUK 30 HEMAUKe HACLeOHe
semmwe Ayciupujckol yapciiea (Allgemeines biirgerliches Gesetzbuch fiir die ge-
sammten deutschen Erblinder der Oesterreichischen Monarchie - ABGB).
Crymuo je Ha cHary 1. janyapa 1812. roauHe.

1.3. Kapaxkiuepuciuuxe 3akonuxa

Ayctpujcku rpal)aHCKH 3aKOHHK j€ MUCaH N0 uHCiuilyyuornom (itipu-
aapimuiinom) cucitiemy, aiy ce HberoBa CUCTeMaTHKa Pa3JInKyje 0]l OHE 3a KO-
Jy ce CBOjeBpEMEHO OMpeAeno pUMCKH nipaBHUK ['aj (Gaius) y cBojum HUuciuiu-
wiyyujama (Institutiones). IlpBu geo, O auynum tipasuma, nocBeheH je MaTepuju
CTaTyCHOT M MOPOAMYHOT NpaBa. ¥ APYroM Jieny, Koju Hocu HacnoB O ipasy Ha
citisapu, peryjimcasa je MaTeprja CTBapHOT, HacJIeIHOT U OOJIUrallMOHOT IIpaBa.
Tpehu neo, O 3ajednuuxum odpedbama 3a 1uuna tpasa u Upasa Ha ciieapu 00-
yXBaTa NUTama Koja ce 0JHOCEe Ha yTBphuBame, NpEeHHAYCHE U NPecTaHak mpa-
Ba 1 00aBe3a, Ka0 U Ha MUTamka BE3aHa 3a 3aCTaperocT U OAPIKa].

Onpende Ayctpujckor rpahaHCKOT 3aKOHUKA Cy MHCAHE jaCHUM CTHIIOM U
II0J] jaKUM YTHILajeM ILLIKOJIe NPUPOJHOr npasa. PopMynanuje ¢y HIMPOKE U OCTa-
BIbAjy J0CTA IIPOCTOPA 33 KPEATHBHO TyMadueme y cyackoj mpakcu’. To je 61o je-
JIaH OJ1 KJbYYHHUX pa3liora IITo je 3aKOHUK 0CTao y MIPUMEHHU ITyHa JiBa BeKa.

3 Ipema: Adolfo Rusnov — S. Posilovié, op. cit., ctp. 1 —7.
% Andrja Gams — Ljiljna Purovié, Uvod u gradansko pravo (opstideo), Beorpan, 1985,
cTp. 26.
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1.4. Bpemencko u pociuopHo eaxcerbe 3aKOHUKA

3akoHuK je 1812. roguHe cTynuo Ha cHary y cieaehuM aycTpujCKUM Ha-
cieqHuM 3emubaMa: Yemka, bykosuna, I'anmmuja, Jlagomupuja (u3y3eB Tpu
okpyra); [oma Kopymika; MopaBcka; XpBaTcko-claBOHCKa M CEAMOIpajcKa
BOjHa KpajuHa (BojHa TpaHuma, Miltargranze); l'opwma Ayctpuja; Jloma
Ayctpuja, lllnecka u llltajepcka. 3aKOHUK HHUje BAXHO Ha MOJAPYYjy Yrapcke,
Xpsarcke, CnaBonuje u Cenmorpasacke.

Hakon Ilapuckor cmopa3zyma n bedukor konrpeca, nmpumena Al'3 je mpo-
LIMpeHa Ha nojenuHe AenoBe Xpearcke u Hanmanuje. lonune 1852. on je mo-
ctao obaBesyjyh u y KpakoBy (a npumemnBaH je ox Hapeane, 1853. roqune).

VY Bpeme baxoBor ancosnytusMma JoHeTa je ojJiyka jaa Ha noupydjy Llap-
CTBa BaXXH jEIMHCTBEHO MpaBo. Tako je, moueB ox 1852. rogune, mpumeHa
AycTtpujckor rpal)aHCKOTr 3aKOHHMKA MPOIIUpPEHa Ha Mojapydje Yrapcke, XpBart-
cke, CnaBonuje, Cpricke Bojoaune n Tamumkor banara, a oxg 1853 u Ha nog-
pyyje Epnespa (TpancunBanuja).

Hakon moyimtuukux mnpomena, 1861. rojuHe, JOHETa je OJJIyKa Jia ce y
VYrapckoj BpaTe Ha CHary paHuju yrapcku HpOIKCH U J1a ce Y3 BbuX, Kao obaBe-
3yjyhu mpuMemyjy 3akJbYUIH ca T3B. iudex-curia-lne koHdepeHIrje oapKaHe
HCTE TO/AMHE, KOjH Cy HAPCKUM MAaTEHTOM JOOMIIM CHAry 3aKOHa.

Y Xpsarckoj, CnaBonuju n 6usmoj Kpajunu, HacTaBbeHO je ca MpHuMe-
HOM 3aKOHHMKa, Ma/ia O TOME HHj€ M0CTojajla 3BaHIYHA OJTyKa LApCKe BIACTH,
HUTH CE y TOM CMHCITy u3jacHno Xpsarcku CaGop.’

1.5. Viuuyaj na pazeoj ipahancoi iipasa y Opyium 3emmama

Aycrpujcku TpaljaHCKH 3aKOHUK j€, TOIMyT OCTAINX BEJIHMKUX EBPOTICKUX
koan(uKanuja, yTHLA0 Ha pa3Boj IpaBa y APYruM 3emibama. MehyTuM, meros
je ytunaj 6uo mpeBacxoJHO perHOHAIHOT KapakTepa. OH ce yrnaBHOM ocehao y
3emMJbaMa cpefithe U jyroucroune Erpone. Ocum Tora, yrunaj Al'3-a Huje Ouo
cByna jeqHakor mHTeH3urera. Hemauku xantonu y llIBajimapckoj (bepn 1826;
Apray 1828; 3omorypn 1831 u Jlynepn 1841) u Cpbuja (1844), cy muzBpmmnu
JOETUMHUYHY peleniujy, oK Cy HeKe 3eMJbe Y AyCTPHjCKOM IpajaHCKOM 3aKo-
HUKY Haja3Wie caMO MHCIMpAIHjy 3a TojeJuHa HopMaTHBHA pemerma (Hemaud-
ka 1896; IlIpajuapcka 1911; Typcka, koja je peuunupana [lIBajuapcku rpahan-
CKH 3aKOHUK, 1927 u ap.).

AycTtpujcku rpal)aHCKH 3aKOHHK j€, Y CKIIAJy ca Haueiom UpaeHol KOHIU-
Hyutueiia, HAKOH pacmaga AycTpo-yrapcke Monapxuje 1918. ronune, Baxuo y

" Onmupanje o npoctoproM Baxery AI'3: Werner Ogris, Das ABGB innerhalb und aufier-
halb Ostereichs, y xwuzu: 200 Jahre ABGB — Ausstrahlungen, Beu, 2011, ctp. 1 - 23. u ap
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nojenunuM aenopuma KpaseeBune Cp0Oa, XpBarta u Crnosenaria (Jyrocnasuje).
VY Crosennju u Hanmanuju (Ha noapyyjy Onesbema b 3arpebauxor Crona cen-
MOpHIIE U anenanuoHux cygosa y Cruinty u JbyGspanu) npuMemuBaH je OCHOB-
HH TEKCT ca T3B. paTHUM HoBenama u3 1914, 1915. u 1916. rogune. Y Xpsar-
ckoj (6e3 Hanmanuje, Uctpe u Mehymypja) nu CnaBonuju (Ha noapyqjy Onesne-
wa A 3arpedaukor Crona cenMopuie, OIHOCHO baHckor crona) y nmpuMeHH je,
y3 ApyTe u3Bope, OMo HeHoBenwpaHu Ayctpujcku rpahancku 3akoHuk (Oithu
ipahancku 3axoHux). 3aKOHUK je MpuMemHuBaH U y bocHu n Xepuerosunu (Ha
noapy4jy Bpxosnor cyna y CapajeBy) y obiaacTi UMOBHHCKUX ogHoca. Ha mon-
py4jy Mehymypja, [Ipekomypja u Bojsomune (6e3 Cpema, a ca gemom bapame)
Ba)XXKMJIO je yrapcko o0M4ajHO | CyJCKO npaBo. M3y3erak cy npeacraBsbaja mo-
pyyja OkpyxHor cyna y [lanueBy u cpeckux cynoBa y banatckom Kaprosiy,
Benoj Lpxeu, KoBuny, Tureny u XKabpy, koja cy 3axBarajna MpoCcTOp HeKaJa-
me Bojue Kpajune. Ty je, kao mapTHKyJapHO MPaBO MPUMEHHBAH AYCTpH]-
cKku rpaljaHCKU 3aKOHUK.

Pernonanam ytumaj Ayctpujckor rpal)aHcKor 3aKOHHKa je 60 MHOTO Ha-
rmamennju y XIX Hero y XX Beky. To ce Moxe 00jaCHUTH YHE-CHHIIOM Ja Cy
MHOT'a HOpMaTHBHA pellieiha caap)kaHa Y HBeMy BPEMEHOM I0CTala aHaxpoHa.
VY3 10, y MehyBpeMeHy Cy ce MojaBHIM HOBH, CAaBPEMEHHU)jU 3aKOHUIM KOjU CY
MTOCTAJIH Y30p 3aKOHOIMMCIIUMA JIPYTHX 3eMaJba.

1.6. Uzmene u doityne

[TpBH 030MJbHUjH PAa3TOBOPHU O peBU3MjH 3aKOHMKa 3amoueTH cy 1880. ro-
JIMHE Ha CacTaHKy ayCTPHUjCKuX mpaBHHMKa. Ha Ty moTpeOy ykazao je u mpode-
cop AuTton Memnrep (Anton Menger) y pekTopckoMm ToBopy 1895. rogune. Me-
hytum, muTame peBusHje je MOOYANUIIO MaXKEKy MIMPE jaBHOCTH TEK MOYETKOM
XX Beka, kafa je npocecop Jozed Vurep (Josef Unger) 1904. ronuue 06jaBro
CBOjy KpPUTHUKY cTynujy. HakoH Tora, ycnenwia je cepuja CIMYHHX TEKCTOBa
KOje Cy MUcajy ApyTH Mpoecopy Npasa U MPaBHULYU MPAKTUIAPH.

[Tojequan ayTopH Cy Taaa IpOIESHHIN Ja oCcToju moTpeda "3a pedopmom
y MHOTOM Ooucitia 3aociuanol eeli 3akoHuxa, Koja peopma, mTo IyJbe TPajy
mpuIpemMe, To Jlajbe CTHXKE, Ma Huje HeMoryhe, na he cBojenoOHO moBecTH 00
usdarba fiocee Hogol 3axonuxa [noxsykao J.H.]*". Melytum, Aycrpujcku rpa-
haHCkM 3aKOHUK je 0/10JIe0 U3a30BMMa BpeMeHa. TokoM paTHOTr nepuoja, 1914,
1915 u 1916. ycBojene cy T3B. pailie Hogele KOje je TIPUIIPEeMHo Beh moMumba-
Hu nipodecop Jozed Yarep. OHe cy y 3HauajHO] MepH H3MEHUIE (HPU3HOHOMU)Y
3aKoHUKA.

8 Adolfo Rusnov - S. Posilovié, op. cit, ctp. 9.

229



Hp Ayman Hukonuh, O ounamuyu u egpexitiuma 3axonooasHot paoa (ctp. 223-238)

1.7. Etqunot

VY nocneamux CTO TOIWHA 3aKOHOJ]ABHE WHTEPBEHIIMjE Cy Ouie cBe yde-
cranuje.” 3aKOHHK je cBe yemhe MembaH 1 JI0NyHaBaH.

VY aycTpHjcKHM NMPaBHUYKUM KPYTOBHMa CE TOBOPU O HOBOj BEJIMKO] PEBU-
3uju. HemozesbeHo je Mulubeme yriieAHuX npodecopa yHUBEp3UTeTa U Cyanja
HAjBUILIUX CyJ0Ba, Ca KOjUMa je ayTop OBOT TeKcTa OMO y IPWIIMIM J1a Pa3roBa-
pa, na Ayctpuja nehe npuctynuti u3paau HoBor rpahanckor 3akonuka. Crapu
Kojekc, ¢ moueTka XIX Beka he y jorr Behoj mepu Outn npunarohen morpedama
caBpeMHoOr ApymTBa. Tpaannuja he Tako ¢opmarHo OUTH O4yBaHA, a ayCTPH-
janum he 1oOUTH caBpeMeHy NpaBHY PETyJIATUBY.

2. Cpncku rpal)aHcKu 3aKOHUK
2.1. Odwite iipunuke y Kojuma ce 008Ujao 3aKkOHOOAHU pao

CpOu Cy TOKOM BHIIEBEKOBHE TYpPCKE OKYIAIMje JKUBEIH y BEJIUKHM I1a-
TPHjapXaNHAM 3ajeIHALAMA - opoouunum 3adpyiama.'’ JKuBot yHyTap 3aapy-
ra ce OJBHja0 y CKJIQJy ca OOMYajHWM IpaBUIUMA M OJTyKaMa MOPOIMIHHUX
crapemraa. OgHocu Mely paziHYuTUM 3ajeJHULAaMa Cy Takohe Oumu ypeheHu
obuyajuum npaBoM. CriopHa nmuTama cy Hajuenhe criopasyMHO peliaBaje cTa-

? O Tome cBe0uM TperiIe; H3MeHa U JOMyHa AyCTPHjCKOT rpaljaHCKOT 3aKOHHKa (3aKJbyd-
Ho ca 15. jynom 2011. romunre): JGS Nr. 970/1846; RGBI. Nr. 217/1859; RGBI. Nr. 9/1860;
RGBI. Nr. 108/1860; RGBI. Nr. 131/1867; RGBI. Nr. 49/1868; RGBI. Nr. 62/1868; RGBI. Nr.
4/1869; RGBI. Nr. 110/1895; RGBI. Nr. 276/1914; RGBI. Nr. 208/1915; RGBI. Nr. 69/1916;
StGBI. Nr. 95/1919; StGBI. Nr. 96/1919; BGBI. Nr. 638/1921; BGBI. Nr. 850/1922; BGBI. Nr.
111/1936; dRGBI. I S 807/1938; dRGBI. I S 825/1938; dRGBI. I S 923/1938; dRGBI. I S
973/1938; dRGBI. I S 1186/1939; dRGBI. T S 2394/1939; dRGBI. I S 80/1943; dRGBI. I S
266/1943; BGBI. Nr. 30/1947; BGBI. Nr. 158/1947;, BGBI. Nr. 99/1954; BGBI. Nr. 157/1956;
BGBI. Nr. 268/1958; BGBI. Nr. 58/1960; BGBI. Nr. 122/1967; BGBI. Nr. 306/1968; BGBI. Nr.
342/1970; BGBI. Nr. 108/1973; BGBI. Nr. 496/1974; BGBI. Nr. 412/1975; BGBI. Nr. 416/1975;
BGBI. Nr. 91/1976; BGBI. Nr. 403/1977; BGBI. Nr. 280/1978; BGBI. Nr. 304/1978; BGBI. Nr.
140/1979; BGBI. Nr. 168/1979; BGBI. Nr. 370/1982; BGBI. Nr. 136/1983; BGBI. Nr. 566/1983;
BGBI. Nr. 196/1985; BGBI. Nr. 97/1986; BGBI. Nr. 325/1986; BGBI. Nr. 179/1988; BGBI. Nr.
162/1989; BGBI. Nr. 343/1989; BGBI. Nr. 656/1989; BGBI. Nr. 275/1992; BGBI. Nr. 502/1993;
BGBI. Nr. 532/1993; BGBI. Nr. 25/1995; BGBI. Nr. 759/1996; BGBI. I Nr. 6/1997; BGBI. I Nr.
30/1997; BGBI. I Nr. 140/1997;, BGBL. I Nr. 125/1999; BGBI. I Nr. 164/1999; BGBI. I Nr.
44/2000; BGBI. I Nr. 135/2000; BGBI. I Nr. 48/2001; BGBI. I Nr. 98/2001; BGBI. I Nr. 71/2002;
BGBI. I Nr. 104/2002; BGBI. I Nr. 118/2002; BGBI. I Nr. 85/2003; BGBI. I Nr. 91/2003; BGBI. I
Nr. 58/2004; BGBIL. I Nr. 77/2004; BGBI. I Nr. 43/2005; BGBI. T Nr. 51/2005; BGBI. I Nr.
120/2005; BGBI. I Nr. 92/2006; BGBI. I Nr. 113/2006; BGBI. I Nr. 100/2008; BGBI. I Nr.
40/2009; BGBI. I Nr. 52/2009; BGBI. I Nr. 75/2009; BGBI. I Nr. 135/2009; BGBI. I Nr. 28/2010;
BGBL. I Nr. 29/2010; BGBL. I Nr. 58/2010. U3Bop: © Bundeskanzleramt Osterreich

1 Kupojun Ilepuh, Kaitietopuje fiopoduyd u fopoduunux 3adpyid y Cpiickom ipasy,
ApXWUB 3a IpaBHE U IpyIITBeHEe Hayke, Kibura X XXI1/1936, ctp. 411-414.
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pelHe CyKOOJbeHUX MOPOJMYHHX 33/pyra, y CKiaay ca oOdnvajuma W y3 Mo-
cpenoBame Tpehux nuna (mpujaresba, KOMIIHja U CJl.). YKOJIUKO c€ CIop HHje
MOTa0 PEeIIUTH MUPHHUM IIyTE€M, OJUIYKY j€ JOHOCHO KHE3 Ha OCHOBY OoOHMYaja M
COTICTBEHOT CXBaTamba MPABUIHOCTH.

OO0unyajHa npaBuia Koja cy BaXKuijia y pa3iniuTUM cpeJuHama ce Melycoo-
HO HUCY 3HaudajHHje pa3iiukoBaia. Y ToM cMuciy, y Cpbuju Huje Ouio mpaBHOT
MapTUKYJIapu3Ma, KOjU jeé Y MHOTHM €BPOTICKHM JIp)KaBaMma MpeJiCTaB/bao KIbyd-
HHU pasJIorT 3a JOHOIIeHe Tpah)aHCKuX 3aKOoHUKAa. MehyTum, octojanu cy npyru
MOTHUBH 3a OTIOUYMAKE 3aKOHOJABHOT mpoleca. Beh y Bpeme [IpBor cprckor
ycTaHKa, OWIIo je 3ayarama /ia ce yCrocTaBH MOJEpHa Ap:KaBa U Jia ce CBU 3Ha-
YajHUjU IPYIITBEHU OJHOCH ypeAe 3aKOHOM. JeqaH ol TJIaBHUX MPOTAaroHHCTa
Te uaeje ouo je Teogop @ununosuh (boxunap I'pyjosuh), yrinenuu ayctpujcku
aaBokat u npodecop Mcropuje mpaBa Ha YHUBEp3UTEeTy y XapkoBy. MelhyTum,
IbETOBA BU3Wja HUje OCTBapeHa 300T OMMTHX MpwIHKa y apymTtsy. Cpouja mo
kpaja [IpBor cprckor ycranka Huje noouia 3akoHe. CIuuHe NPUINKE Cy Bllajaa-
ae TokoM Jlpyror ycranka. Muomr O0peHoBuh je y yCTaHUYKOM EPHOAY BIia-
nao mo obOpacuuma marpujapxanHo ypehenor npymra. OH je cMaTpaH oLem
HapoJla WIIM Kako OM ce y QyXy TOT BpeMeHa Morjo pehu, crapemmHoM BelKe
cpricke 3anapyre. KHes je yriiaBHOM TOCTYNao y CKIaay ca TPaJHIdjoM u O0u-
uajunm npasom.' Meljytum, y Cpouju cy ce y To BpeMe pa3BHjajid HOBH JIPY-
IITBEHH OJHOCH KOjU HUCY Omin ypehenn obmuajuma. O mHUMa je OTydnBao
KHe3, Apkehu ce "31paBe naMeTu" U COICTBEHOT TOMMamha NpaBe U NpaBHYHO-
cti. MHOTH Cy cMaTpasii [ia je TakaB HAa4MH peryjucama APYIITBEHUX OJHOCA
HenpuxBaT/buB. KHe3y je mpebalBaHO Ja HACTOjU Ja M30ETHE JTOHOIICHE 3a-
KOHa Jla OM 04yBao PeHM 3aCHOBAH Ha CAMOBOJBH.

BpemenoM je HE3a10BOJHCTBO TOJIMKO HApACo Aa je ox Mmtomra O6peHo-
Brha jaBHO 3aXTEBAHO J1a 3all0YHE MPOLEC CTBApamka MOAECPHOT IPABHOT CUCTeE-
Ma JIOHOLIEH-EM OCHOBHHUX 3aKOHa, Mel)y kojuma je moceOHO Omo 3HayajaH rpa-
hancku 3akoHuK. [ToTUTHYKK PUTHCAK CYy BPIIMIN KHEXKEBU cabOpLHM U3 yCTa-
HUYKOT Tepuoja, MaioOpojHa nomaha QuHaHCHjCKa €UTa U MPEACTABHUIIM
CTpaHMX 3eMaJba KOjH Cy TIOBpeMEHO OopaBmin y beorpany.

KHexxeBy IpaBHY MOJUTUKY Cy KPUTUKOBAIM U CPIICKH UHTEICKTYaIIH Y

. 12
Aycrpuju. Heku ox BuX cy MOKyIany Ja MoJICTaKHY 3aKOHOJaBHU IPOLIEC .

""'B.: Cno6oman Josanoeuh, Ionuiniuuke u iipasne pacipase, Beorpan, 1908, ctp. 279.

2 TemumBapckn aasoxar Maxcumumijan Crvoorh je MpeBeo AyCTPH]CKH ONINTH T-
pabancku 3axoHuK U3 1811. roguHe, ca HEMAYKOr Ha CPIICKU M IIOTOM T'a MPHIIAroJHo MpUIINKaMa
Koje cy mocrojaie y Tagammoj Cpouju. Tpebdano je na tekct Oyzae ommrammnad y beay 1828. roa-
WHe, aJii ayTop 3a TO HUje JoOMO carflacHOCT JBOPCKOT patHor caserta (Hofkriegsrat). OnmmpH-
nje: Anexca Usuh, Heyciienu tiokywaj wiiamiiara 3axona 3a Cpoujy fooune 1828, Apxus 3a
MpaBHE U APYIITBEHE Hayke, Kibura X 5/1931, ctp. 361-363.
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MebhyTtum, Munom O6peHoBuhi je BpeMEHOM H caM YBHJIEO Jia Cy MPOMEHE
Hen30eXKHE Te je yOp30 JIOHEO OJUTYKY Jia Ce 3allOuHy CIy»OCHEe IpuripeMe 3a
JIOHONICHE CPIICKOT 3aKOHHKA.

[la 6u ce yOp3aJio j0oHOIICHE 3aKOHKKa, Ha nipeyior Byka Kapayuha dop-
MHUpaHa je noceOHa, 3aKOHONPaBUTEIHA KOMUCH]a. MeljyTiM, y ’beHOM cacTaBy
HHje OWIIO ITKOJIOBAHMX TPABHHKA, T1a j& 0] CaMOT TOYeTKa OMIIO CYMIbH Y TIO-
SUTHUBAH UCXOJ YUTABOT IMOJAYyXBarTa.

2.2. Kpaiuxotupajnu 3aKkoH00aHu pao

Kue3 Muom O0penoBuh je, Mociie BUIIE HEYCISIUX 3aKOHOAABHUX IIPOje-
Kata, 1836. rogune, Ha pemior cBor cekperapa Aumutpuja Jasunosuha, a y3 mo-
cpefioBame ayCTpHjcKor KoH3yna AHTyHa MuxanoBuha, mo3sao Bacummja Jlazape-
Buha, rpajoHadenHika 3eMyHa U Joana Xarmha, ceHaTopa HOBOCajaCKor Maru-
CTpaTa Ja Mpy>Ke CTPY4HY IMOMON CPIICKMM BJIAaCTHMa MPH M3paan Haj3HaYajHUjUX
3akoHa. Of X je HajTpe 3aTPakeHO Ja Tperiienajy MaTeprjail KojH je IpUIpeMu-
Jia panuje popMupana 3akoHomnpaBuTesiHa komucuja. Jlazaperuh u Xayuh cy yTBp-
JWJIM /12 TIPEAJIOKEHH TEKCT 3alpaBo MpeAcTaBiba npeBo] Hamoneonosor Konekca
1 7a 0¥ IEeTOBO yCBajarke MPEJICTaBIbAIO BEJIMKY IPEIIKy 300r Tora mro je Cpouja
Onia Ha MHOTO HIDKEM HUBOY JpYIITBEHOT pa3Boja ox Ppanirycke. Knesy cy npen-
JIOKWIIH []a C€ MIPUCTYIH U3PaIH MOTIIYHO HOBOT, OPUTMHAIHOI 3aKOHHKA, KOju O1
6no 3acHOBaH Ha oOmuajuma M Beh mocrojehum ypenbama, y3 IyHO yBaXKaBarbe
TpaJHIHje 1 OceGHOCTH cpricKor Haposa . Taj 3anatak je mosepen Jopany Xanm-
hy. IIucamwy HaupTa nperxoauie cy BUmeMeceuHe mpunpeme. Jopan Xanuh je ox
asrycra 1838. 1o janyapa 1839. roaune npuKymbao rpal)y 0 HApOIHOM TyXy, 00H-
YyajuMa, HaBUKaMa M JoMahuM mpuinkama o Kojuma je ooujao uadopmaimje o
KHEKEeBUX ciIy>kOeHnKa. HakoH Tora, aHra>koBaH je 3a pajl Ha APYTUM 3aKOHCKHM
npojextuma. Uzpamu ['pahaHckor 3aKOHHKA Y MOTITYHOCTH C€ ITOCBETHO TEK CPEIIH-
HoM 1840. ronune. Tana je ca cprickoM Biiasiom 3akibyuro yroop o uzpaiau Harp-
Ta, KOjuM je ouno npeasuheHo na he mocao 3aBpLIMTH y POKY OA JBE ronuHe. Ta-
Kohe je moroBopeHo na he aytop Ha Tom mpojexty paautu y HoBom Cany u ma he
Hapy4HOIly OAHOCHTH M3BEILTaj CBaKa TPU Mecella.

Joan Xanywuh je Knesy Anexcanapy 1842. roaune, ymMecTo HalpTa OpUri-
HAJHOT KOJICKCAa 3aCHOBaHOI Ha TPAJWIMJH W JIyXy CPIICKOT Hapoja, Mpeaao
TEKCT KOjH j€ Y OCHOBH INpPEJCTaB/bao cKpaheHy U JOHEKIIC U3MECHECHY BEp3Hjy
Aycrpujckor rpahanckor 3akoHuka u3 1811. rogune.

2.3. Kapaxiuepuciiuke 3axonuka
Cpricku rpal)aHCKH 3aKOHHK je, kKao 1 Al'3 mucan Mo MHCTYTYILIMOHOM CH-

ctemy. CBe HOpME Cy IpyIHCaHe Y TPU LEJNHE.

1 Dragoslav Jankovi¢, Istorija drzave i prava Srbije XIX veka, Beograd, 1958., cp. 88.
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Xanuh je cmajao mojenuHe oapenode, a HeKe je y MOTIYHOCTH W30CTaBHO.
3axBaspyjyhu Tome, ycreo je ma 1502 maparpada Aycrpujckor rpahanckor 3a-
KOHHUKa cBezie Ha 950. MelyTum, omIuTe je MUIIBCHE J1a je CaKUMamke N3BpIIIe-
HO y3 MHOTO TPOIycCTa M Jaa je 300T Tora CpPICKHA KOIEKC, 3a PasiuKy O
ayCTPHjCKOT, OMO HEJIOBOJFHO CUCTEMATHYaH, HeMperielal U 4ecTO HejacaH. Y3
cBe To, Tpeba pehu na Cpricku rpahancku 3aKOHHMK HHje Y CBEMY CIIEINO H3BOP-
HUK. Heka HopMaTHBHA peliema Cy Onina 3aCHOBaHa Ha CPIICKOM OOMYajHOM
IpaBy W 3HA4YajHO Cy CE€ pa3IMKOBAJIA OJf OHHX KOja Cy caapkaHa y AYCTpH)-
cKOM rpaljaHcKOM 3aKOHHKY ' .

I'pahaHCKM 3aKOHUK je TOCTA0 MPEAMET KPUTUKE OAMaX Mo 00jaBJbUBAY.
[lojennauM HOPMATHBHUM pelIehUMa OMIIH Cy HE3aI0BOJHHU U TpaljaHu U cpi-
CKH TpaBHHLM U3 cyceqHe AycTpuje. JenHa o riiaBHUX 3aMepku je Ouna aa Jo-
BaH Xayuh HHje pasymMeo NpaBH CMHCA0 CPIICKE MOPOJUYHE 3aJIpyre u ja je
NpEy3UMamkbeM HENPUMEPEHUX HOPMAaTHUBHUX pEIICHa W3 CTPAHOI CTBAPHOT
npasa JONPHHEO Jia Johe 10 paclaia 1 HecTajama TakBHX 3ajenHuua. [lojenunn
ayTOpH CMaTpajy Jia je ycliell Tora JOIIIO O CHPOMallekha CPIICKUX TOPoaUIa
U JI0 JiecTa0uin3aliyje NeloKymHOT JAPYIITBa Yhje ce mocieauiie ocehajy u na-
Hac. MehyTum, y auTepaTtypu uMa u Ipyradujux MuIUbema. Tako je Hip. Cio-
0o1an JoBaHoBuh cmaTpao aa Jopan Xayuh camo yop3ao jeiaH mporec Koju je
yHaue 61O HEMHHOBAH .

Heocnopno je na ce CpOuja cBpcTana y pell peTKHX 3eMajba y CBETY Koje
cy y To BpeMe umaie rpajaHckyu 3akoHUK.'© [Ipey3uMarme HOPMATHBHHX pelile-
Ha M3 CTPAHOT IpaBa je yop3ano npomeHe y ApymTBy. CpICKO APYIITBO je 10-
4eno Jia ce pa3BHja y CKIQAy ca MPaBHUM CTaHAapIuMa KOjUu Cy BOXWIH Y
Cpenmoj u 3anagnoj EBporu.

14 B: Dragoslav Jankovié, op. cit., ctp. 89; Ferdo Culionovié, Driavnopravna historija ju-
goslavenskih zemalja XIX. i XX. vijeka — Srbija, Crna Gora, Makedonija, Stara Jugoslavija (1918
— 1941), Nova Jugoslavija, Knjiga 11, Zagreb 1959, ctp. 75.

15 Cno6oman Josanosuh, op. cit, cTp. 285.

16 [Ipema momanmma KojuMa pacroyiakeMo, OpUiuHAaIHy Koougukaywjy ipahanckor iapasa 'y
CaBpPEMEHOM CMUCITY, Tajaa cy uMaine cieaehe eBporicke 3emsbe: baBapcka (Codex Maximilianeus
Bavaricus Civilis u3 1756), ®pannycka (Code civil des Frangais n3 1804, xacHHje mo3HAT
xao Code Napoleon nmu Code civil) u Ayctpuja (Allgemeines biirgerliches Gesetzbuch n3
1811). dpaniycku rpal)aHCKH 3aKOHHUK Cy JCIAMHYHO PEHUNHUpPATH IIBajIapCKH KaHTOHU Bo
(1819), ®pubyp (1834) u Tuhuno (1837). ¥ Xonananju je 1838. romune cTymmo Ha CHary 3a-
KOHHK KOjH je Takole, Behum aenom, 6HO 3aCHOBaH HA HOPMATHBHUM pelICHUMa U3 (PaHIlyCKOT
npaBa. Kao mro je Beh peueno, AycTpujcku rpal)aHCKH 3aKOHHK Cy ACIUMUYHO IIpEy3eiH
[1IBajuapcku kantonu bepn (1826), Apray (1828), 3onotypu (1831) u Jlyuepn (1841). dpaniy-
cku Ko cuBui je y menoctu u Ha JyKe BpeMe peluIHpaH Ha TepUTOpHjaMa Koje cy Ouie moa
Hanoneonosowm Bnamhy (y benruju, JlykcemOypry, Pajunanny u baneny 1804, u y Xonanguju
1809). Ayctpujcku rpal)aHCKH 3aKOHHK je, C JpyTre CTpaHe, BA)KHO Ha TEPUTOPHjUMa Koje Cy Omie
o1 Xxab30ypIIkoM Biarhy.
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2.4. Bpemencko u iipocitiopHo 8adicerve 3aKoHUKda

3akoHuK je ycBojeH 11. mapta 1844. ronune. Ctynuo je Ha cHary 4eTpHa-
€CT JlaHa KacHHUje T0J] Ha3UBOM 3akoHux Ipalanckuj 3a xradxceciieo Cpouje.

3aKOHHK je Ba)XHO Ha LIeJIOKyNHO] Teputopuju Knexxesune, oqaocuo, Kpa-
swesune Cpouje. Hakon yjenumema 1918. ronune, merosa npruMeHa HHje Mpo-
LIMPEHa Ha POCTOop JaHalme BojBoanHe.

2.5. Eaunor

Cpricku rpaljaHcku 3aKOHHK je BaXKHO 0 CTyNama Ha cHary Qoayke 0 yKu-
0ary U HeBANCHOCIIU C8UX UPABHUX UpOUUCA OOHeuX 00 ciupane oKyuaiiopa
U PUXOBUX TloMalaya 3a epeme oKyiayuje; 0 6axCHOCiiu 00IyKa Koje ¢y 3a o
gpeme doHeiie, 0 YKUOarwy UpAsHUX UPOuUCa Koju ¢y Oulu Ha CHA3U Y Yacy He-
upujaiiesscke OKyﬁauuje”, IITO je TIOTBPhEHO 3aKoHoM O HesaxCHOCIUU Upas-
Hux dpoiuca donetux ipe 6. atipuna 1941. iodune u 3a epeme Helipujaitiesbcke
oxyiiayuje.'"® Hexa npaBua npasuiaa Cprckor rpajaHCKOr 3aKOHHKA CE M 1ajbe
IpUMeEBYjy 300r Hen3rpal)eHOCTH MPABHOT CUCTEMa M 3aKOHCKUX Mpa3HUHA KO-
je mocToje y MmojeJuHuM obJacTuMa MpHUBaTHOT npaBalg.

MunucrapctBo npasae Pernyonuke Cpb6uje je 2006. ronune Gopmupano
panHy rpymy 3a u3paay Haupra HoBor ['pahanckor 3akonuka CpOuje.

3. HayeJia eBpOINCKOr YTOBOPHOT NpaBa
3.1. Onwine ipunuxe

KpeaTopu HOBOTr €BPOIICKOT MOpETKa CY jolI celaMAeceTux roguHa XX
BEKa yKa3WBaJIM Ha MOTpeOy yjeaHadaBama MOjeIMHUX CeTMeHaTa IIPUBATHOT
mpaBa n1a Ou ce o6e30enuia cio0oma KpeTama Jbyau, pode, yciryra U Kamura-
na. Mehy npuopuretuma cy O6uia mpaBuiia Koja Cy ce HEIOCPEAHO OJHOCHIIA
Ha IPOOJIEMAaTHKY CTBapama jeAUHCTBEHOT TPXKUINTA. Y Ty TPYILYy Cy cHajajie
U peryjie obnuranuoHor npasa. MelyTum, KOMyHUTapHU OpPraHu HUCY OWIIH
HAJJICKHH 32 JOHOIICHE jeJMHCTBEHUX Ipomnuca y Toj obnactu. Pememe je
HaheHO y pa3Bojy T3B. mexoi tpasa (soft law). Hamme, uneja je Ouna ma ce
W3pajiy peryJaTUBHH MOJIe] Koju He Ou 6mo oOaBe3yjyh, anu Ou cBakako Mo-
rao Ja ciy>Kd Kao OPHjeHTHUP YYECHHLUMA OOJMTalOHUX OAHOCA, HAILMO-
HaJTHUM CYZ0OBHMa, a Y Kpajih0j JUMHHUjU W TMapjaMeHTHMa JIp)KaBa diIaHHIIA.
Tume O6u ce moICTaKiIO yjeqHauYaBame MPaBHE NMPaKce U y3ajaMHO 30JmXKaBa-
b€ pa3IMuuTUX NpaBHUX cucTeMma. HapaBHO, HUje 3aHeMapeHa HU YH-EHULA

'7 Onnyxa je objasssena y Cot. mucty DT 6p. 4 /1945
'8 3axom je o6jasmen y Ci. micty ®HPJ 6p. 86/1946.
¥ Ommpurnje: Myuran Huxomuh, Y600 y cucitien ipalanckor iipasa, Hosu Cax, 2010.
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na Ou Taj MPOjeKT y MOrOJHOM TPEHYTKY MOTao Jia IpepacTe y jeAUHCTBEHH
€BpOIICKU 3aKOHHUK.

3.2. Jlyiowupajnu pao

PyxoBohena tum musreBuMa, Komrcuja eBporickux 3ajennuna je 1980. roam-
He nouena aa ¢puHaHcupa paja Ha uzpaau Hauena eepoiickol yiosopHot ipasa (Prin-
ciples of European Contract Law). Hocunan nipojexta je ouna Komucuja 3a espoil-
cko yiosopno ipaso (Commision on european contract law), Ha dujeM 4eiy je Ono
nmancku nipodecop Omne Jlanmo (ma otyna: Jlanoo komucuja, Lando Commision).

Excrneprckn THM je paguo NyHHX JABajeceT roguHa. Y MelyBpemeny,
03BaHMYEHU Cy TI0j€IMHN CErMEHTH mpojekrta. l'omnue 1995. npesenroBana je
IIpBa Bep3uja MpBor jaena, 1998. je o0jaBibeHa KOMILIETHA BEp3rja PBOT U JIPY-
ror aena, a 2002. ronuHe jaBHOCTH je MpeAcTaBibeH U Tpehu neo ca nogaTHuM
nornasjkuMa. HakoH Tora, oTBOpeHe cy pacmpaBe O 3Hauyajy U IPUMEHHU Hadelna
€BPOIICKOT YTOBOPHOT IIpaBa, KOje Tpajy U JaHac.

3.3. Equnor

IlNomuue 2008. Ctynujcka rpyna 3a EBponicku rpahancku 3akoHuk (Study
Group on a European Civil Code) n 13B. Axu tpyna (Research Group on EC
Private Law) oGjaBune cy Haypiu oxeupnux iipaguna y ooaacitiu yioopHoi upa-
6a (Draft Common Frame of Reference)™, xoju je neoM 3aCHOBaH M Ha H3Me-
IbCHO] Bep3uju JIaHmoBUX Hadena. Y MPEATOBOPY j€ HArIameHo Ja je TO akKa-
JIEMCKH, @ HE MOJMTUYKU ayTOPU30BAaH TEKCT. YINPaBO Ta KapaKTEPUCTHKA je
Owia moBoJ 3a moJieMuky Ha MmehyHaponHoj koudepenuuju "Which European
Contract law for the European Union" xoja je oktoopa 2008. rogune ompskana
Ha yHuBep3urery Copbona y [lapusy (La Sorbonne). Tom npunnkom, ykazaHo
je Ha uumeHuly Aa y EBponu He mocToju monuTHuka Bosba Aa Hanpt mobuje
obaBe3yjyhu kapakrep, 1 Aa ca JApyre cTpaHe, TEKCT KOju Cy MPEBACXOAHO IMH-
CaJlM YHHBEP3UTETCKH MPO(pecopy M NPaBHU TEOPETHYAPH, Y HEKUM CETMEHTH-
Ma He 0JIroBapa peaHOCTH U MmoTpedama mpaBHe IpakKce.

2 B: William Blair — Richard Brent, A Single European Law of Contract — the future for
harmonisation, http://www.bareuropeangroup.com/Blair Brent-EurocontractLaw([2]htm

21 B: Friedrich Blase, Leaving the Shadow for the Test of Practice — On the Future of Prin-
ciples of the European Contract Law, http://cisgw3.law.pace.edu/cisg/biblio/blase. Epporcka
komuchja je 12. debpyapa 2003. objaBuna Akyuoru iian 3a KOXepeHHUje e8POUCKO YIOBOPHO
ipaso (Action Plan on a More Coherent European Contract Law), xojum cy npensubeHe
pa3nuunTe peryiaTopHe U HeperyjaTopHe Mepe 3a yjeiHadaBame npaBHe perynatuse. (OJ C63/1
on 15. mapta 2003).

2 Principles, Definitions and Model Rules of European Private Law — Draft Common
Frame of Reference, Ed. Christianvon Bar, Eric Clive and Hans Schulte — Nolke, Interim Outline
Edition, Sellier — European Law Publisher, Munich, 2008.
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Hauena, oqHOCHO, MO/IeN MpaBuJiia, HU JI0 IaHAC HUCY CTEKJa NpaBHy o0a-
BE3HOCT.

4. UmmuieMeHTALMja acquis communautaire NOJ NPUCTUKOM BpeMeHa

Ha cacranky EBponckor caBera onp:xanoM y Konenxareny 1993. rogune
3aTpaXCHO je Ja KaHAWAATH 3a MPUjeM Yy WIAHCTBO EBpOIICKe yHHje MpuXBaTe
KOMILJIETHO KOMYHUTApHO NpaBHO Hacnehe. MiuiemenTanuja acquis communa-
utaire ¥ XapMOHHM3aLlMja HAIIMOHAJIHOT 3aKOHOJABCTBA Ca €BPOICKUM IPaBHUM
CTaHJapIMMa jellaH je 0J OCHOBHHX YCJIOBa 3a mpujeM. Taj 3amarak je, 1mo mpa-
BUJIY, IOTPEOHO 00aBUTH Y KPATKOM POKY.

VY BehuHu 3emajba y peruoHy, MUMIUIEMEHTAlMja je BPILICHA IO MPUTH-
ckoM BpemeHa. OHo miTo je v 3amanHoj EBporny cTBapaHo nerieHrjaMa, UCTOY-
HOEBPOIICKE 3eMJbE MPEy3UMajy 3a CBEra HEKOJIUKO MEcelH WM ToAuHa. YMe-
CTO €BOJIyLIMjeé Ha CLEHM je CBOjeBPCHA TPaH3WIMjCKa peBONylHja y oOmacTu
npasa.”’ Hacrojehn 1a ce mro Gprke ¥ IITO BHIIE NPHOIIKE EBPOIICKHM IIPaB-
HUM CTaHAapJIuMa, 3eMJbe ucTouHe EBporie cBe derrhe npey3nMajy peryiaTus-
HE KOHIIETTe, Ma YaKk M KOHKPETHa HOpMaTHBHA pelllema Koja Cy YCBOjeHa y
pa3BUjeHNM 3eMajbaMa, 3aHeMapyjyhu dMmeHHIly Aa mpaBHE HOpMeE Tpeba na
OJIrOBapajy CpellMHH 3a KOjy ce JIOHOce. Y clie] XpPOHHYHOT HeJlocTaTka BpeMe-
Ha 3aKOHOJIAaBHU PaJi CE YECTO OJIBMja M0 ayTOMaTU3My U 0e3 030uJpbHHjer ca-
riielaBama Mocjaeauna Koje Mory npouctehu u3 mojeIMHNX 3aKOHa.

2 "33 0HO WITO Cy HajcTapuje wWiaHWue YHHje cTBapane aeceTibelinMa, a TPaH3MIIH]CKe
3eMJbe KOje cajla y By ylia3ze YUMHUIIE Y jeTHOM JaeceTbehy, y XpBaTcKoj je IUIaHHPaHO BpUjeMe
on camo yerupu roauHe. Cajga ce Ha Op3uMHY M KaMOamkCKH JOHOCH WIM MHjeha BEIHK Opoj
nponuca, Mehy HBHMMa M Haj3HAYajHUjU 3aKOHM Ha KOjUMa II04YMBA HpaBHH cycras. (...) Tako
3Ha4ajHe U Op3e mpomjeHe He Ou Morue, 6e3 030MIbHUX TelKoha, TPOBECTH HU 3HATHO OoraTHje
3eMJbE Ca CTAOMJIM3MPAHUM IPABHUM CyCTaBHMa M CTPYYHOM Pa3HHOM HpHMjeHE MpaBa 3HATHO
pumoM on Xpmarcke. 1 y miMa Ou TO HM3a3Bajo CBOjEeBPCTaH IIOK aKO W3MjeHe He Ou Omiie
MIPUMjEpHO I03MpaHe 110 MHTCH3UTETY U BpeMeHy mposohema..." (Jakma bap6uh, ctp. 103-104).
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Dusan Nikoli¢, Ph.D., Full Professor
Faculty of Law Novi Sad

On Dynamics of Legislative Work and its Effects

Abstract

Through a short comparative analysis, the author showed how much the
speed of legislative work can influence the quality of normative solutions, and
their effects in legal practice.

Special attention was paid to the Austrian civil code (Allgemeines biirger-
liches Gesetzbuch — ABGB, ACC), of year 1811, which succeeded in resisting
the challenges of time for two centuries. A number of factors influenced its lon-
gevity. First of all, prior to adoption of the law, a long lasting and well designed
work, which has been described in greater detail in this article, was done. The
Code was written gradually, with lots of recalculations, checks and public deba-
tes. In legal literature, it is often written about a unique lawmaking experiment,
which Austrian authorities made by implementing the Code in one part of the
state territory. The Code was written for feudal order, but according to princi-
ples of natural law. This second thing has, in addition to widely formulated and
flexible legal norms, left enough space for extensive interpretation of outdated
rules, and filling in the legal lacunas, whose number was increasing as the time
passed. Courts often used this opportunity in a creative manner, contributing to
survival of the Code. Many additions and changes were made to the Code, but
there were few of those who thought that it should be changed by a new one Co-
de. Austrians are preparing a more detailed revision of the ACC, which will al-
low modernization of the national law and it's synchronization with trends in
current European law, but on the other hand, to preserve the two century old le-
gal heritage.

In contrast, the Serbian civil code of 1844. emerged from different social
and economic conditions. It was written in a relatively short period of time, with
the Austrian code as a model. The opinion that the legislator contributed to the
rapid decadence of family clans (porodi¢na zadruga) and along with it the eco-
nomic weakening of society as a whole, by his inappropriate adoptions of nor-
mative solutions from foreign law, is predominant.
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Similar processes are taking place today. Supranational law of the Euro-
pean Union is being shaped progressively, in a long time period, which is mea-
sured in decades. On the other hand, countries which are candidates for mem-
bership in the EU are required to adopt hundreds of laws and other regulations,
in accordance with European legal standards, in very short time.

Key words: Austrian civil code, Serbian civil code, Principles of the Euro-
pean contractual law, acquis communautaire
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