OpuTHHAIIHA HAYYHH paj 331.105.2-057.16:342.738
doi:10.5937/zrpfns52-20000

p Ilpeopac 1. Josanosuh, pedosnu apoghecop
Yuueepsuiueiu y Hosom Caoy

Ilpasnu ¢axynivei y Hosom Cady
p.jovanovic@pf.uns.ac.rs

lapxo M. Bosxcuuuh, acuciieniu
Yuueepzuiueiu y Hosom Caoy
Ipasnu gpaxyniveis y Hosom Caody
d.bozicic@pf-uns.ac.rs

TTIPABO 3ATIOCJIEHOT HA TTPUBATHOCT
KAO CETMEHT BE3BE/JHOCTH U
3JIPABJbA HA PATY

Casiceimiax: [lpaso 3aiiocieno Ha pueaiuHoCt jecitie ceZmer be30e0Hociuu
U 3auitnuitie 30pasasa Ha pady, jep ce um Upasom Winuitiu e2o6a UpusatHoCiu,
ilj. ’e208 YKYUHU TUYHU UHIHeSpUutueil (Pu3udKy, CUuXuyky, MOPAIHU, eiuyK,
coyujarnu). Kpos squiuuiny o muyHo2 ukideZpuiueiua winuidu ce 30pasciuse-
HA, ACUBOTUHA U PAOHA CHOCODHOCT 3ATOCTIEHOZ, d 00 Fe208e paoHe CoCOOHOCHIU
3asucu pao u Upodykiuusrociu paoa. Ha iipooykiuusHociuu pada bazupa ce oope-
hena unitiepecna yHuja 3aiocieHux u 4ociodasya, Oes3 Koje Hema ciuaouIHoCuu
paonoe oonoca. Ca opyze ciupane, spwiehu c60jy yipassauxy 61aciu, 1ocio0asay
opZanu3yje u KOHpoauue pao 3atiocienux, upu yemy dociioju moZyhnociu da
ce yeposu uu iospeou wuxosa tpusaiunociu. Osde ce owleapa uiuarbe mepe u
Odoxae ce moodice uhu ca KOHIUPOIOM padd 3aioCieHUX, d 0ad ce He Ho8peou rUXo-
60 ipaso na ipusaiunocil. Ca wum y ée3u, iociioje oopelenu ipasnu ciuanoap-
Ou, Ha Koje ce y 080M paody ayuiopu Uo3ueajy.

Kawyune peuu: /byocka tipasa, ipaso Ha Upusaiinociu, 6e36e0Hociu u 30pa-
8/be HA pady, O0CUOjanciiger paod, KOHIUPOIA HA pady, 6UOe0 HAO30p HA PAdy.

* OBaj paj peICTaBIba PE3YIITAT HCTpaKKUBama 3a 2018. romuny Ha npojexty ,,/Ipasna wipa-
ouyuja u nogu tpasnu uzazoeu” xoju cripopoau [paBuu paxynret Yuusepsutera y Hoom Cany.
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1. IIPABO HA TIPUBATHOCT KAO ®AKTOP BE3BE/IHOT,
31PABOI' 1 IOCTOJAHCTBEHOI' PATIA

[TpaBo Ha MpUBATHOCT, KA0 JBYJCKO IIPaBO, Oa3mpa ce Ha MOTPedH 3aITHTE
JUYHOCTH YOBEKA Y FbeHOj] YKYITHOCTH ((PU3UYKO]j, ICHXUYKO]j, MOPAJTHOj U COIIH-
janHoj). CBM OBM acleKTH JUYHOCTU YOBeKa MaHu(DecTyjy ce u' y cdepu paja,
paZHUX U MOCJIOBHHUX OJHOCA, T€ Y UCTOj MEPU Y KOjOj MOTY OUTH yTIPOKEHH Y
CBaKOJHEBHOM OOWYHOM JKMBOTY, MOTY OUTH YIPOXECHH U y TOKY paza, Kpo3
pajiHe Uiy MOCIOBHE ofHOCe. Jlakiie, MPUBATHOCT ce MPOTEXE U KPO3 COLUjaIHE
KOHTAaKTe, T€ C€, Ka0 TAaKBH, M PAJJHU U MIOCIOBHHU OJHOCH II0j€ANHLA pauyyHajy y
npuBatHy cepy.!

Hamme cBe mTo ce THYE JIMYHOT 37paBiba, PUiIo30(cKuX, MOpaIHUX, pe-
JHUTHjCKHUX YBEPeHa, TOPOIMYHOT M EMOTHBHOT KUBOTA, TIPHjATEIbCTBA U OCTAINX
COLMjaJTHUX B€3a CaJia y MPUBATHH KUBOT (OMIIITa MpuBaTHa cpepa dyoBeka). U3
OBOTa IIPOM3JIa3H1 J]a MPUBATHHU )KUBOT ITOIPAa3yMeBa TPH aCIeKTa 3aIlTHTE: 3aIlTH-
Ta GU3HYKOT ¥ MOPATHOT HHTETPUTETA TIOjESIMHITA; 3aIlITUTA CJI000/1a THIHOCTH;
3allITUTA OIIITE IIPUBATHE chepe YoBeKa.>

VY nmyxy pedeHor, Kao CErMeHT MOJICPHOT KOHIIeNTa 0€30€THOCTH U 3/IpaBJba
Ha pajly y3uMa ce ¥ 3alIThTa MpuBaTHOCTH. CaBpeMEHH OIIITH KOHIIENT 0e30e-
HOCTH ¥ 3/IpaBJba Ha pany 0a3upa ce Ha Tpu cTyOa: (1) 3amTnTa GU3NIKOT WITH
TEJIECHOT MHTETPUTETA O IITETHOT JIejCTBA yCIOBa paja, CpeAcTasa 3a paj u
areHaca NpucyTHHUX Ha pany (Oyka, TeMmieparypa, BUOpaiuje, MalluHe U Jpyre
OIIaCHE CTBApH, (PU3UYKH, XeMHUjCKH, OMOJIOIIKH areHCH UT/L); (2) 3aIlITUTa ICUXHY-
KOT MHTETpUTETA (CIIpeyaBame 3J10CTaBJbarha Ha paay — MOOMHTA); U (3) 3aIITH-
Ta MOPAJTHOT HHTETPUTETA (3AIUTHTA THYHHUX [0/1aTaKa U IPUBATHOCTH 3aII0CIIe-
HOT, 3a0paHa CeKCyallHOT y3HeMHpaBama, 3alITuTa y30ymuBada uta.). Jaxie,
caBpeMeHH KOHIENT 0e30eIHOCTH | 37paBiba Ha paay y HEHTAp MaXKmbe CTaBJba
HE caMo paJHUKa Kao M3BPIINOIA oapeleHnx mocnosa, Beh u BeroBy JIMYHOCT,
JIOCTOjaHCTBO ¥ MOPAITHU HHTErpuTeT. Hacuibe Ha pany, 370CTaBIbambe, 3alITHTA
MPHUBATHOCTH, CTPEC U JIpyTe T0jaBe NOCTajy MPeIMET HHTEPECOBaba MOJICPHOT
KOHIIenTa 6e30eAHOCTH U 3/1paBiba Ha pady. llItutu ce He camo pusuukwu, Beh u
MCUXWYKW U MOPAJTHH HHTET'PUTET PaJHUKa. 3aTUM, MEHa CE ¥ TI0JMOBHO 3Haue-
e 3/IpaBJba Koje Tpeda mrututu. Y [IpeamOynu Yerapa (ctaB 2. u 3.) CBeTcke
3[paBCTBEHE OpraHu3alje UCTUYE CE 1A 3APaBJbE MPEICTaB/ba MOTILYHO TEJIECHO,
JIYILIEBHO U COLMjATTHO OJIAarOCTame M HE CACTOjU CE CaMO Yy OJCYTHOCTH 00IecTH

I Munusere EBporickor cyjia 3a JbyjIcKa npasa y ciydajy Humun nporus Hemauke (Niemietz
v. Germany), npecyzna o 16. 12. 1992, 6p.13710/88, noctymHo Ha internet adresi Case-law of the
European Court of Human Rights, Council of Europe/European Court of Human Rights.

2 Anekcanap Jakumh, EBporicka KOHBEHIIMja 0 JbyACKMM mpaBuma, beorpan, 2006, cTp.
251.
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WJIH TeNIECHHUX HelocTataka. Hajpumu Moryhu 3paBCcTBEHH CTaHap/ pejicTa-
BJba jeTHO OJ] OCHOBHHX IIPpaBa CBaKorI JbyAcKor ouha 6e3 003upa Ha pacy, Bepy,
HOJINTHYKO YBEPEHHE, EKOHOMCKO HIIH COIMjATHO CTame.>

KonauHo, mocToju jou jenan mupy NpucTy KOHIENTy 0e30eAHOCTH U 31pa-
BJbY Ha pajy, a OH ce, IPBO, OIIeAa Y YKYIMHOCTH yCJIOBa MO KojuMa ce paju,
Kao LITO Cy: paJHO BpeMe, OIMOPH, HCXpaHa, IPEB03, 3apajie U Apyra npuMmama,
jep oI CBUX THX yCIIOBa 3aBUCH (PH3UUIKO, IICHXWYKO W COIHMjaTHO 3IPaBJhE Pa-
Huka. [Ipyro, ToMe ce 1oAaje U YMIHCHHIIA J1a j€ pajHa CPelrHa €0 KUBOTHE
CpeluHe, Te Ce U Mepe 3alITUTE JXUBOTHE CPEJIMHE OJTHOCE HA 3aIITUTY pajiHe
cpearHe U OOpHYTO, MEpe 3alITUTE PajJHEe CPEAMHE Bajke U Kao Mepe 3allTHTe
KUBOTHE Cpe/iHe (ClipeuaBame 3araljBama pajiHe, ainu ¥ )KHBOTHE, CPEIUHE
M3yBHUM T'aCOBHMA, MPAIIMHOM, XeMH]CKUM U HHIYCTPH]CKUM OATIAJIOM HT/L.).
Jaxie, 6e30e1HOCT U 3lIpaBJbe HA pajly TOpa3yMBa CTBapame yCioBa paja Ha
pazHOM MECTY, paJIHOj CPEIMHU U PaJHOj U )KUBOTHO] OKOJIMHHU KOju he cripedn-
TH JIejcTBO (aKTopa (M3BOpA) OMACHOCTH IO OpPTaHW3aM, PaIHy CIICOOHOCT U
30paBJbe PaJHUKA U APYTUX JIHLA U KOju he oMoryhuTH a paJHUK BPIIK PagHy
JIETATHOCT U OCTBapyje oapeheHn paguu yunHaK y3 yiarame HOpMaTHUX (PrU3md-
KHX U UHTEJIEKTyaJIHUX Haropa a Aa, Ipy ToMe, He Jol)e 10 yrpoxkaBarma 3paBiba
((pm3HUKOT, TICHXMYKOT M COLMjaaHOr) U KuBoTa.* JKuBoTHa okonmnHa, Oe30eaHa
U 3[IpaBa, je HajIIMpH OKBHP 3a HECMETaH U cI000JaH Pa3Boj TUYHOCTH Y HEHO],
rope MOMEHYTOj, YKYITHOCTH. 3arauBame 4J0BEKOBE OKOJIMHE UMa Kao TTOCTICIH-
1y, ca jeIHe CTpaHe, HeMOryhHOCT 1a ce mojeinHall pa3BHja u 0CTBapyje ciio001-
HO, y TyXYy CBOJUX YBepema U MepIeMiinja pa3Boja u, ca Ipyre cTpaHe, UMa Kao
HOCTIEIUILY HapyIlIaBamke 3IpaBJba U KBAIUTETa YKYITHOT )H1BOTa.” HapyIaBame
3[[paBJba UICTOBPEMEHO 3HAUW HAPYIIABakE PaJIHE CIOCOOHOCTH, a HapyIlIaBarme
paziHe cnoCOOHOCTH HapyllaBa 00MM U KBAJIHMTET COLIMjalIHO-EKOHOMCKHX ITpaBa
IO OCHOBY pajia o1 KOjuX y HajBehoj MepH 3aBUCH COITHjaJTHO-€KOHOMCKHU M YKYTI-
HU T0JI0Ka] PaHUKa y APYIITBY.

Be3benHOCT M 37ApaBibe HA paay, y3 MOApa3yMeBaHy 3allITUTy IpaBa Ha
MPHUBATHOCT, Y KPaji0j TMHUjH, Ka0 UJb NUMajy CTBaparme ycloBa 3a JOCTOjaH-
CTBEH paJ pamHuKa. J[ocTOjaHCTBEH pall je BUXOBO KPajihe HCXOMUIITE. JemHa o1
cropammkx akiuja OY H Ha muiaHy IpoMoBHcama colujanHe mpase (Koje Hema
0e3 T0CTOjaHCTBEHOT Paja, a JOCTOJaHCTBEHOT paja 0e3 0e30eMHUX U 3APaBUX
ycIIoBa pajia), jecte mporiamasame U odenexasame 20. pedpyapa kao mehyHa-
ponHOT mana comujanHe mpasae 2007. roguHe. TeMaTcKu OKBHP OBE aKIlHje OO
je ,,CnpeuaBame cyko0a 1 onp)kaBambe MUpPa IIyTEM JOCTOjaHCTBEHOT pajaa‘ u
ycBajame Jlekmaparje o ConrjaHoj MpaBau 3a MPaBUYHY Tio0anu3amujy. ¥

3 Constitution of the World Health Organization, Ha ajxpecu: http:/www.who.int

4 BopuBoje M. Ulyunepuh, Ilpaso Mehynapooune opzanusayuje pada, beorpan, 2001, ctp.
302.

5 Anekcannap Jakmuh, oi. yuid., ctp. 255.
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Jleximapanuju ce ykasyje Aa JbYIACKOT TOCTOjaHCTBA HeMa 0€3 JOCTOjaHCTBEHOT
pana xoju mojpasymeBa: 00e30ehuBame MpaBUIHUX YCIIOBA (IOCTOJHIX YOBEKA)
1 IpUuxo/ia ImyTeM 3a1oCjICkha, OCTBApHUBALC U 3allITUTAa YHUBCP3aJIHUX ITPpaBa 1o
OCHOBY pajia M 'y BE3H ca PaJioM; COIMjallHe 3allITUTE; U COLMjalIHOT aHjajiora.’

2. ITPABO HA TTPUBATHOCT KAO ®YHJIAMEHTAIJIHO JbY AICKO
ITPABO U IBbETOBO OJAPEBEBE ¥V MEBYHAPOJIHUM AKTUMA

Jenan on HajBaXKHMjUX acreKkaTa MOPAJHOT HHTETPUTETA jeCTE IPUBATHOCT
yoBeka. MiMajyhm y Buy 3Ha4aj KOju ©Ma OBaj CETMEHT JKMBOTA, HYKHO je Ja
yKHMBa U IpaBHY 3aITuTy. OTyna, IpaBo Ha NPUBATHOCT MIPEACTABIbA JEIHO Of
dbyHIaMEHTATHUX JBYICKUX TpaBa. Mmak, ped je o jelHOM o MiIahuX JbYICKIX
mpaBa, jep je popmyaucano Tek kpajeM XIX Beka y aMepHU9KOj TPaBHOj TEOPH]H.’
[Tosnazehu o1 TpagUIIHOHAIIHE TIOJIEIIE JbYICKHX TIPaBa,’ OHO Criajia y pet TMIHUX
(rpahancko-nmonuTHYKKX) npaBa. Kao TakBo, mpaBo Ha MPUBATHOCT 3arapaHTo-
BaHO je HAjBaKHUJUM Mel)yHapOJIHUM aKTHMa O JbYJCKUM IpaBuma. Tako, Beh y
MPBOM aKkTy YjeIUICHUX HallMja KOjH je TOoCBeheH JbyACKMM MpaBrUMa MECTO je
HAIIUIO ¥ TIPaBO HA MPUBATHOCT. Y ToM cmucy Qiwita dexiapayuja Yjeoursenux
Hayuja o upasuma yosexa’ n3 1948. ronune y unany 12 kaxe: ,,Huko ce He cme
M3JI0’KUTH TPOU3BOJLHOM MEILakby Y IPUBATHH )KUBOT, IOPOIHUILY, CTAH WM IIpe-
MUCKY, HUTH HallaJuMa Ha 4acT U yriea. CBako MMa MpaBo Ha 3allTUTY 3aKOHa
IPOTUB OBAKBOI' Mellama WK Hanaja. ClinyaH HOPMAaTUBHU KypC y HOIJeny
MpaBa Ha IPUBATHOCT YjeaumeHe Hanuje (y majbeM tekcty: Y H) 3aapxkaBajy u
y Mehynapoonom wakiuy o 2pahanckum u dorutuuukum ipasuma’® uz 1966. ro-
IIWHE TOe ce y uiany 17 kaxe: ,,Huko He Moxe OUTH U3JI0KEH TPOU3BOJEHOM HITH
HE3aKOHUTOM Mellamy y TPUBATHH )KUBOT, TOPOJIUILY, CTaH UITH IPEIUCKY, HUTH
MPOTHUB3aKOHUTHUM HaraguMa Ha JacT u yriiea. CBako uMa mpaBo Ha 3aKOHCKY
3aIITUTY Of] TAKBOT MEIlIama WK Hamaaa.

Ca npyre cTpaHe, Kaja Cy y NHUTamy HajBa)KHUJU PETHOHAIHH U3BOPH O
JbYICKMM IIpaBUMa, HEIITO ApyK4yHja GpopMynanuja npaBa Ha MPUBATHOCT MPHU-

6 JTOCTYITHO HA HHTEPHET aJPeCch: WWW.UNn.org

7S. D. Warren and L. D. Brandeis, The Right to Privacy, Harvard Law Review, No. 5/1890,
pp- 193-220

8 O moxenw JbYICKUX TpaBa M KPUTEPHjyMUMa Ha OCHOBY KOjUX ce criponoau sumre y: C.
Jamapesuh, Coyujanno-exonomcka iipasay eezu ca paoom y mehyHapoOHum u e8poicKuM Ciian-
dapouma, Panuo u conujanHo mpaso, Op. 1/2008, ctp. 177-179; P. Mapkosuh, Yciuasuo ipaso,
[IpaBuu pakynrer y beorpany, 2014, ctp. 467

® OmuTy Aekaapaiujy je ycBojuia u nporacuia ['enepanna ckynuruaa YH Pesonyuu-
jom 217 A (IIT) ox 10. neuem6bpa 1948. ronune

10 Cnyx6enu muct COPJ — Melynapoauu yrosopu, 6p. 7/1971
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CyTHA je y €BPOICKOM IPaBy, KAKO HEKOMYHHTAPHOM, TAKO U KOMYHHUTapHOM.!!
Hajnpe, Espoiicka koneenyuja 3a 3auitiuiily byOCKuX upasa u 0CHO8HUX c10600a’”
ycBojeHa y okBupy Casera Epore 1950. rogune (y masseM TekcTy: EBporicka
KOHBEHIIM]ja) y 4JIaHy § TOBOPH O MpaBy Ha MOIITOBAKE TIPUBATHOT U OPOJUIHOT
KUBOTa y CMHUCITY Aa: ,,CBako ©Ma IPaBo Ha MOMITOBAKE CBOT IPUBATHOT U TI0-
POAMYHOT KUBOTA, IOMa U MpenucKe. JaBHe BIacTH Hehe ce MelaTH y BpLIeHe
OBOT TTpaBa CeM aKo TO HHje Y CKJIay ca 3aKOHOM 1 HEOITXOHO Y IEMOKPATCKOM
JOPYLITBY y HHTEpECY HallMOHalHe 0e30eaHOCTH, jaBHE Oe30€IHOCTH HIIH €KO-
HOMCKE TOOpOOHTH 3eMJbe, pajiul CIIpeyaBama Hepe/ia Ui KpUMIHAIIA, 3aIITHTE
30paBJba MM MOpalia, HJIM pajy 3alITUTE MpaBa U ciodoaa apyrux.© 13 Hase-
JIEHOT, €BUACHTHO j€ J1a IIOCTOj€ Pa3JIKe y MPUCTYITY HOPMHUpamy oBOT TipaBa. C
jenne crpane, YH y cBOjuM akTHMa T0Ja3u O 3abpane Mellama y MPUBATHU
JKUBOT TIOjeIMHIIA, TOK, C APYTe CTpaHe, Yy EBpOICKOj KOHBEHIIN)U aKIIEHAT Ce
CTaBJba Ha 0Oa6e3y TOIITOBaA MpaBa Ha mpuBaTHOCT.!? [lopern Tora, 3a pa3iuky
on akata Y H-a, EBporicka koHBeHIIH]a ToceOHY Mmakiby nocBehyje ycaoBuma moj
KojuMa Moxe 7ohu 10 orpaHryera oBor mpasa.'* Kaga mocMarpaMo eBpoIicko
KOMYHHUTapHO MPaBo, y MpUMapHUM akTuMa EBporicke yHuje (y JajbeM TeKCTy:
EY) o mpaBy Ha npuBaTHOCT roBopu ce y neny 1l /losemwe o ocnosnum tipaguma
EYV xoju je mocsehen ocHoBHUM ciobomama.l’ Tako, unan 7 ose IloBesbe Tiacu:
,,CBaKo MMa IMpaBo Ha MOIITOBAHKE CBOT IPUBATHOT M IOPOIUYHOT KMBOTA, CBOT
cTaHa ¥ KOMyHHKaIyja. HapaBHo, 0BO HUCY jeIMHU aKTH KOjU Ha MeljyHapOTHOM
HUBOY TOBOpPE O MpaBy Ha MPUBATHOCT, aJJM CMO UX Ha OBOM MECTY M3ABOjHIIN U3
pasiora IITo O OBOM ITPaBy TOBOPE Y CBETIIY OCHOBHHX JBY/ICKHUX TTpaBa.

Hucy mehynaponHu n3Bopu jennHU KOjU MPaBO Ha MPUBATHOCT KBaJIH(DU-
KYjy Kao jeTHO O/ OCHOBHUX JBYJICKHX TIpaBa. M y yHyTpammeM npaBy, yCTaBH
BEJIMKOT Opoja JprKaBa y Jeiy o JbyACKUM IIpaBUMa IpeaBulajy rapaHiujy npa-
Ba Ha mpuBaTHOCT. OHO IITO je 3aHUMJBHBO, TO je ma YcraB Penmyonuke Cpouje
He npunajga Toj BehuHCKoj rpymu, jep y Aeny nocBeheHoM JbyICKUM IpaBUMa U

'O pasnuiu nu3meljy eBpoInCKOr KOMyHHTapHOT ¥ HEKOMYHHTApHOT TIpaBa mupe y: b.
Jly6apna, Espoiicko paono iipaso, LIU]1, Ilonropuna, 2004, ctp. 18

12 3akoH 0 parudukaujin EBporcke KOHBEHIH]jE 3a 3aMTHTY JbYCKUX MPpaBa K OCHOBHUX
cinobona (,,Cyx6enu rnacuuk CHI' — Mehynaponuu yrosopu®, 6p. 9/2003

13 M. Kosau-Opnanauh, Ilpaso 3aiiocieno na dpueaimiHoCti u he2o8a 3aitiuiud, 10KTop-
cka aucepTanuja, [Ilpasuu pakynret y beorpany, 2018, ctp. 28

140 pasnuuu y GopMyucarmy npasa Ha npuBaTHOCT y OMIITOj JAEKIapaluji o npaBuMa
yoBeka 1 EBpornickoj kouBeHnuju mupe xkox: A. M. Connelly, Problems of Interpretation of Artic-
le 8 of the European Convention on Human Rights, The International and Comparative Law Qu-
arterly, No. 3/1986, pp. 567-593

15 TToBeJba je mpejcTaBbeHa IPUIIMKOM yeBajama Huuanckor criopaszyma (2001. roguse),
aJii HUje YCBOjeHa 3ajeIHO ca OBUM CIIOPAa3yMOM, T€ TaKO HHje 100ua mpaBHO obaBe3yjyhy cHa-
ry, Beh je mpeacTaBsbaia akT MporpaMcKor kapakTepa. Tako je 6umto cse 1o 2009. ronune kaza je
ycBajameM JlucaboHckor cnopazymMa u [loBesba Kao BHEroB HHTErPaIHHU A0 J0OUIa CBOJCTBO
npuMapHor akra EV.
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co00/1aMa eKCIUIIUTHO HE FapaHTyje MPaBo Ha PUBATHOCT, aJIM Ha BHIIE MECTa
TOBOPH O FapaHUUju pa3auuuTUX chepa mpuBaTHOCTU. OHO IITO je HECYMELUBO
jecTe Ja IpaBo Ha MPUBATHOCT MPEJICTaBIba HEOMXO/IaH YCIIOB MOMITOBAKbA JhY/I-
CKOT' IOCTOjaHCTBa U 3aIUTUTE, KAaKO (PU3MYKOT, TAKO U MOPAJTHOT MHTErpUTETa
4yoBeka.'

3anazehu ny0spe y caMmy caap)KUHY | T10jaM IpaBa Ha IPUBATHOCT, jaCHO je
Jla ce PaJiv O jeTHOM BPJIO KOMIJIEKCHOM M CJIOjeBUTOM mpaBy. [Ipe cBera, cam mo-
jaM MpUBaTHOCTH BEOMa je IHUPOK U HUje ra MOoryhe MoTImyHO OAPEAUTH jeJHOM
nepunannmjom.!” V3 To, nako mpumnaaa rpajaHCKUM U MONUTHIKUM JBYACKHAM
MpaBHMa KOja ce jOIll Ha3UBajy U JbYJCKUM MpaBUMa HEraTUBHOT BHJIA jep ce 3a
IHIXOBO OCTBAPHBAME 3aXTEBa MACHBHA yJOTa JIpJKaBe, Tj ApKapa je yKHa Ja
ce Y3IpKH Ol YITUTama y NpuBaTHy cepy mojeanHIia, OHO IITO je crernuduy-
HO 3a OBO TIPaBO, jeCTe YUILCHUIIA 1A j¢ 3a IETOBY peaTnu3aIijy HCTOBPEMEHO
HY)KHa M aKTHBHA yiora apxase.'® [Ipu ToMe, OBy aKTHBHY YJIOTY JApKaBe Tpe-
0a mocMarpartu Kpo3 Mpu3My nBejy ayxHoctu. C jemHe cTpaHe, Kpo3 o0aBe3y
JpKaBe J1a Ipeay3uMameM oaroapajyhux mepa o6e30ean ycioBe 3a yKUBAbE
MpaBa Ha MPUBATHOCT, a ca JpyTe CTpaHe Kpo3 o0aBe3y Apxase Jga oMoryhu 3a-
IITUTY MOjEAMHILY Y CITy4ajy MOBpeae OBor mpasa.’”

W3 cBera HaBemeHOT, EBUACHTHO j€ J1a je OBIIE Ped O jeITHOM KOMILIEKCHOM
IpaBy Koje ce He MOYKe CACBHM jaCHO W MPEHU3HO OapeauTH,’’ 0 ueMy CBEI0UYH
W YUHCHHIIA 1A je TPABO HA MPUBATHOCT Pa3IMUUTO OApeheHO Y pa3IuIuTHM
Meh)yHaponHUM aKTHMa O JbYACKUM MpaBuMa. Mnak, oHO WITO je 3ajeIHUYKO 3a
CBE TEOPHjCKE W HOPMATUBHE MPHUCTYIE Y oJpeljuBamy mpaBa Ha MPUBATHOCT
jecTe I1a OHO, y HajIIMPEM CMUCIY, TOApa3yMeBa ,,MOryiHOCT, Tj. IPaBO CBaKOT
MojeIMHITA Ja KUBH, Pa3BHja C€ M OCTBapyje Kao IMIHOCT O€3 MPOU3BOJEHOT U
HE3aKOHHTOT MEIIaha APKABE U APYyTUX, PU3HUKUX UK IPABHHX, JITUIA. 2!

16 O 3amTHTH GUIMIKOT ¥ MOPATHOT HHTETPUTETa Ha PaJHOM MecTy Buiue Kox: I1. JoBa-
nosuh, JI. boxxnunh, 3awinuiia u 6e36eonociu 3aiicienux Ha pady, 36opauk [IpaBHor ¢akynrera
y HoBom Cany, 6p. 3/2016; u I1. JoBanosuh, 1. boxwuwnh, Hopmaiiusenu oxeup sawitiuitie mopan-
HOZ untiezpuiteiia 3aiocienux, 36opuuk IIpaBHor paxynarera y Hosom Cany, 6p. 4/2017

17P. Eruncku, C. Bajuh, b. Tyouh, Meljynapoono jasno iipaso, [pasuu dpakynrer y HoBom
Cany, 2017, ctp. 470

18 O moTBpaM OBe KOHCTATalMje BUllEe y npecynama EBporckor cy/aa 3a Jbyjcka npasa: X
and Y v. The Netherlands (Application no. 8978/80) naparpad 23; Von Hannover v. Germany (Ap-
plication no. 59320/00) naparpad 98; Himdldinen v. Finland (Application no. 37359/09) naparpad
62

Y U. Kperuh, IIpaso na iowinosare ipusaminod u iopoduuno scusoma — uian 8 Eepoii-
CKe KOHgeHYUje 0 byOocKum tipaguma, beorpaacka HHUIIMjaTUBA 3a JbyJCKa TpaBa, beorpam, 2006,
crp. 11

20 11. TlonoBuh, Espoiicko ipaso mydckux iipasa, JI1 Ciyx0Oenu riacHuk, beorpan, 2016,
ctp. 305

2l J1. Cumosuh, 1. Aspamosuh, P. 3ekaBuua, Jhyocka iipasa, KpuMHHATHCTHYKO-IOJIU-
nujcka akaaemuja, beorpan, 2013, ctp. 185
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3. IIPABO HA ITPUBATHOCT V PAJIHOM OJJHOCY

Haxo je mpaBo Ha MPUBATHOCT, Ka0 U ocTasa rpahaHcka U NOTUTHYKA JbY/I-
CKa IpaBa, HACTAJIO Yy TeXIbHU J1a Ce 3alITHTH IpUBaTHA cepa NmojeanHna y o-
HOCY Ha Jp)KaBy, faHac, Kaja JbyIM 3HauajaH Mepuojl CBOT BpeMeHa IIPOBOJE Ha
PaZHOM MECTY, TOCTaBJba CE MMUTAFLE 3aIITHTE IPHBATHOCTH 3ATIOCIICHOT Y PaTHOM
OJTHOCY, ¥ TO KaKO y OJTHOCY Ha IOCJIOJaBLIa, TAKO U 'y OJHOCY Ha JIpyTe 3amocieHe
kox rocionasna. C THM y Be3H, MOCIEABUX JEIeHH]ja IPUCYTHA je TeHACHIIH]ja
CTBapama paJHONPAaBHUX HOPMU ca IIHJbEM Jia ce 00e30e/ie YCIIOBH 32 YKHBAhE
rpahjaHcKuX ca000/1a U mpaBa 3aMoCiIeHUX y paaHoOM onHoCy.”? Mako je pamHo
MPaBo yTeMeJbEHO Ha COLIMjaTHO-eKOHOMCKUM ITpaBUMa U Jiaje OKBUP M YCIIOCTa-
BJbA YCJIOBE 32 HHHXOBO OCTBApHBAME, PAJHHU OJHOC, KA0 IEHTPATHU MPEAMET
pagHor MpaBa, OYUTIIEAAH je puMep Ja cy rpahaHcka ¥ MOTUTHYKA JbYICKA
MpaBa ca jeHe, U COLMjalTHO-eKOHOMCKA Jhy/ICKa TIpaBa ca Apyre cTpaHe, QyHK-
[MOHATHO NIOBE3aHa U Jia MPEeCTaBIbajy KOMIUJIEMEHTAPHE JIEJIOBE jeIMHCTBEHOT
MPaBHOT CUCTEeMa.”3

Kaxo je mpaBo Ha MPUBATHOCT JUYHOCTH jEIHO CIOXKECHO U BUIICCIOJHO
IpaBo, a MOLITO CE MPAaBO HA MPUBATHOCT Ha PaJHOM MECTY M3BOIH YIIPABO U3
Era, jacHO j€ Jia Taj UCTH, CJIOKESHH KapaKTep, 3aJipykaBa U y pajHoM ogHocy. C
THM y Be3H, Moryhe je carnenatu Tpu cepe mpaBa Ha MPUBATHOCT 3aIIOCIECHUX,
13 KOjUX YjeTHO MOXeE JIa TIPETH OTaCHOCT O]l lheTOBOT yrpokaBama. [Ipe cBera,
OWTaH CErMEeHT OYyBama IPUBATHOCTH HA PAJIHOM MECTY THYE C€ 3aIITHTE MO-
Jartaka o TUYHOCTH. Kako M3 yriia 3aKOHCKHX pellieha, TAaKO U U3 yTIia pagHo-
MpaBHE TeopHje, ped je o HajoOpahmBaHMjeM acleKTy 3allTHTE TPUBATHOCTH
zamociennx.?* Tlopes Tora, MpUBATHOCT 3aIIOCIICHOT MOXKE C€ IOCMATPAaTH U KPo3
yTHIAj onpeheHnX YMHMIana 13 MPUBATHOT XMBOTA 3aII0CICHOT Ha caM PaJHU
oxHoc. OBaj cerMeHT MPUBaTHOCTH Hajuemhe Jona3u 10 u3paxaja y moCTyIKy
3aCHHMBamba PaJHOT OJJHOCA, OTHOCHO Y BE3H ca IPECTaHKOM pajHor oaHoca. Ha
Kpajy, chepa MpUBaATHOCTH y KOjoj je MpUCyTHA HajBeha OMacHOCT OJ1 ’beHOT yTPo-
JKaBama THYE ce HaJ30pa KOjH MOCIOAABal] CIPOBOIU Y MTPOIIECY paja.

Hajreha onmacHocT of1 moBpe/ie cBa TpH aclieKTa IPUBATHOCTH HA pajy Ipo-
M3Ja3u U3 OJHOCA HEjeTHAKOCTH n3Mel)y rmocionaBia 1 3al0CIeHOT Y PaHOM

22 Jb. Kosauesuh, Paonoipasna 3awiiutia Zpahanckux cio600a u ipaea 3aioCcienux Ha
Meciiy pada — apooop 0eMOKPAMICKUX 6PeOHOCIUU Y C8etlll paoa uiu KomiieHzayuja 3a eehy necu-
2ypHociu 3atiocnera?, Teme, Op. 4/2013, ctp. 1595-1596; V. Mantouvalou, Are Labour Rights
Human Rights?, European Labour Law Journal, No. 2/2012, pp. 151-172

2 11. JoBanoBuh, YZpaorwa wyockux u coyujanno-eKoHoMCKUX apaga y MehyHapooHo, eepoii-
CKO U Hawe padHo ipaso, PagHo u counjamHo mpaso, op. 1-6/2006, ctp. 10-11

24 O rome mmpe y: C. Jamapesuh, Hoge wendenyuje y obnactuu 3awiauiie iuunux iood-
waxa na paoy y melyHapooHom u e8poiickoM pagy, TEMaTCKH 300pHUK XapMOHHU3aIH]ja CPIICKOT
u Mahapckor nmpasa ca mpaBoM EBporcke yuuje, kmura 4, [Ipasau daxynrer y HoBom Cany, 2016,
cTp. 263-282.
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omHocy. HanMe, jeman o ONTHHX eleMeHaTa paaHor ogHoca> jecte u cybopau-
HallMja Koja Moapa3yMeBa BPILICHE paja 3arocieHor Mo/ Bianrhy mocioaasua,
JIOK C€ FeroBa CaJp)KMHa HUCIOJbaBa KPO3 pa3InvHuTa IPABOM MPH3HATA OBJIa-
mrhema mocoaBiia Koja ce oapel)yjy kao meroBa HOpMaTHBHA, YIPaB/badyka U
JMUCIMILIAHCKA BIACT.?® YIIpaBo y BpIIemy yIIpaBJbadke BIACTH TOCIOAaBIa>’
HajIIPUCYTHH]a je MOTYRHOCT 3a OBpEY MpaBa Ha MPUBATHOCT 3arocieHux. [Ipu
TOME, Ta MOTYRHOCT CBaKOJTHEBHO JIOIATHO PACTE ca KOHCTAHTHUM Pa3BOjeM ca-
BPEMEHHX TEXHOJIOTHja KOje MOCI0AaBILY MPYsKajy pasinuuTe OIIHje 1a yIpaBiba
U HaJIJIe/1a mpotiec paaa. Mnak, jeaan o0MuK HaArIeAama, OMHOCHO HaI30pa Ha
IPOLIECOM pajia M3a3uBa MOCEOHY MaKiby KaKo OIIITE, TAKO U CTPYYHE jaABHOCTH,
U TO HE CaMo MpaBHe, HETO U IPYTHX CTPYKa, IPEBACXOIHO 300T HEroBOr HEMo-
BOJHHOT YTHI[aja HA MOPAJl H 37[paBJbe 3aloCcicHuX. Ped je 0 BUIeo Haa30py.

3.1. CucteM BH/€0 HAI30pa y MpoLecy pajaa

HapounTo oceTsbHBO MUTakE jeCTe MPUCYCTBO CHCTEMA ONITHYKE KOHTPOJIE,
OJTHOCHO BHJICO HA/130pa y IIpoliecy pajia. Bujieo Haa30p mpencTaBiba CBOjeBpCHH
CKyIl (pyHKIIMOHAJIHO NOBE3aHUX TEXHUUYKUX araparta Koju MpuMajy, mpeHoce,
00pal)yjy u apxuBHpajy CHUMJbEHE 3aIlce, YHUjUM TIperieIambeM ce oMoryhasa
(ayz1ro) BU3yeJHO MocMaTparmke U Ha/130p, a IOTOM M aHaJIi3a aKTUBHOCTH y TIPO-
CTOPY KOjH je MOKPUBEH BUICO HAA30pOM,>® Ipr yeMy 3arucu MPpUKYIJbEHH OBUM
MyTeM HUCY JOCTYIIHHU LIKPOj jABHOCTH, HEr0 OrPAHUUIEHOM KpyTy cybjekara.?’

VYenocTaBibame cUcTeMa BUJIEO HAJ30pa MpaBjia ce Mpe CBera pasiio3uMa
0e30e1HOCHE TPUPOJE, TJIE CE HCTUYE KaKO 0Baj cUCTeM OoMoryhasa IeTeKTOBabE
0e30eTHOCHHUX pU3HKA, T€ IMMOCISTUNIHO TOME JOITPHHOCH KaKO MPEBEHIIH]H, TAKO
Y CaHKLIMOHHWCalby OHUX KOjH YTpokaBajy (jaBHY W mpuBaTHY) Oez6ennoct. Ca
OBHM apryMeHTHMa yrnoTpeda crcreMa BHJICO Ha/I30pa YBOIM CE TOKOM IIe3/ie-
CeTHX rOIMHA MPOILLIOT Beka, " Iipe cBera y OHOCY Ha jaBHH MPOCTOP,>! a MOTOM

25 O onuTHM OUTHUM eJIeMEHTHMA paiHOT oJHOca B Koj: 1. JoBanosuh, Padno ipaso,
[IpaBuu paynret y HoBom Cany, 2018, ctp. 179

26 VipaBo ce noapehuBarmbe 3aM0CICHOT HOPMATHBHUM, YIIPAB/bAYKUM U TUCHHUIUTHHCKIM
opnamhemrMa MOCJIOAaBIA CMaTpa CYIITHHCKUM 00eleKjeM npaBHe cyoopaunaiuje, mpema: Jb.
Koaueruh, Ilpasna cybopounayuja y paonom o0Hocy u wene 2panuye, beorpan, 2013, ctp. 92 u
135.

27 ViipaBbavka BJIACT 3HAYH IIPABO MOCJIOABIA Ja OPraHu3yje paj 3anocieHux. Ta opra-
HU3aI¥ja caMor IIpolieca paja ocTBapyje ce Ipe cBera Kpo3 JOHOIICHE OIyKa U U3/1aBamke Ha-
JIora M yIyTCTaBa 3a paj 3arnocienuma. /bid, ctp. 146

28 R. Golob, Sistemi zascite in varovanja oseb in premoZenja, Ljubljana,1997, str. 214

29 A. Matchett, CCTV for security professionals, Elsevier Science, Burligton, 2003, pp. 236

30 M. XKaprosuh, Mepe enexiiponcko nad3opa 3aiocienux u upago Ha UpueatmiHoC Ha
paonom meciuy, Hayka, 6e30egHoCT, monuumja, op. 3/2015, ctp. 170

310 BuIeo HaA30py Y jaBHOM mpocTopy mupe y: B. JJumurpujesuh, Buoeo-nadzop y jasnom
u fipusaiinom ipocuiopy, Ilpasuu 3anuc, 6p. 2/2010, ctp. 391
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ce IIUPHU U Ha TIPUBATHY cepy y BUY MOCIOBHOT MPOCTOPA, T7Ie CBOj Iy HH 3aMaXx
JOCTHIKE TOKOM [CBEACCETHX TOIMHA BaJECeTOr Beka.’? YBoleme oBe BpCTe
HaJ[30pa y MpoIIeC pajia OTBOPHIIO je MUTAkE HhEeTroBe IeIMCXOAHOCTH. Ha jenHoj
CTpaHH CTOje JETUTUMHHU HWHTEPECH MOCIIoaBIa 3a yBohemeM BUACO Haa30pa
KOju ce MaHU(ECTY]y y MOTPEOH 3a OCUTYpameM 0e30€THOCTH y MPOoIleCy paja,
allid ¥ y 3allITUTU KBEeroBe UMOBUHE U HaJIJIe/amka MPOU3BOJHOT mpoieca. Ca
Jpyre CTpaHe, OBaKaB BHJI HAJ[30pa MPEJICTaBIba OMACHOCT O] YIPOXKaBamba MpH-
BAaTHOCTH 3aIl0CJICHUX Ha PaJHOM MECTY, jep MO CBOjoj Mpupoau, omoryhasa
MTOCJIONIABITY YTIO3HABAHE M Ca MHOTUM HMH(pOpMaIrjama Koje Cy arcoITyTHO upe-
JIeBaHTHE 3a W3BpIIaBame npecranuje paga.>> Tako, BUAEO HAA30p y MPOIECY
paza 3ampaBo yCIOCTaBJba jeAHy MTOMAajIo MapaJoKCallHy CUTYyaIlrjy, a TO je 1aa
MPaBo Ha MPUBATHOCT 3aMIOCIICHOT Y OBOM CITy4ajy jecTe y AUPEKTHOM CYyKoOy ca
IETOBMM ITPaBOM Ha 0e30eIHO PaHO OKpYIKEerhe.

VY cykoOy 1Ba M3JI0’KeHa JISTUTHMHA HHTEpeca, a y CHTYal|jH TJIe je jaCHO
Jla BUJICO HAJ[30p HA PaJHOM MECTY MOXKE Jia TPEJICTaBIha HApyIIaBarmhe MPUBAT-
HOT JKHBOTA 3aI0CJICHOT,> OTPEOHO je YCIOCTABUTH OrPaHUYCHha MTOCIOAaBYe-
BOM Ha/I30pHOM OBJamhiery Y MJbY 3alITUTE TIPaBa Ha PUBATHOCT 3aMOCIICHHX.

V HaIloj 3eMJbH, CaAMO jelaH KOTEHTHHU MPOIHUC, U TO TOJ3aKOHCKH aKT,>¢
JUPEKTHO TAaHTHPa MPEIMETHO MUTAkhe. YIIOPEIHOIPABHO MOCMATPAHO, OBa Ma-
Tepuja ypeheHa je peTko mponucuma o pany, yenhe mnoceOHUM 3aKOHUMa O BUJIEO
Haa30py,’’ n Hajuenthe, MPOMMCHMa KOjU Cy TIOCBeheHH 3aIITUTH TUIHHX TI0/1a-
taka.’?

VY aMOMjeHTy OJICYCTBa MPEJMETHE peryiaTuBe, CMaTpaMo BaXKHUM ario-
cTpoHpaTH HEKOJIMKO MTUTaka 0]l HAPOYUTOT 3Ha4Yaja 3a aHAIH3y TPUCYTHOCTH
BUJICO HaJ[30pa y mporiecy pana. [Ipe cBera noTpedHO je YCIoCTaBUTH IPOCTOPHO

32 M. Potokar, S. Androi¢, Video Surveillance and Corporate Security, Journal of Criminal
Justice and Security, No. 2/2016, pp. 150

3 Jb. Kosauesuh, IIpasna cybopounayuja y paonom 00HOCY u weHe Zpanuye, cTp 525

34 M. Kosau-Opunanauh, op. cit. , crp. 137

35 OBakaB cTaB 3ay3eo je u EBporicku cyn y npeamery Antovié and Mirkovié¢ v. Montenegro
(Application no. 70838/13) ox 28. nHoBemOpa 2017. rogune. 3a mpeTXOHY KOHCTATAIIHU]y BH/IU a-
parpad 44 nmpecyne.

36 Pey je o [paBUiHHKY O MpaBUIIMMa MOHALIAKA MMOCIOAaBala U 3al0CICHUX Y BE3H ca
MPEBEHIIN]OM U 3aIITUTOM OJ1 3JI0CTaBJbama Ha pady (,Cit. ri. PC*, 6p. 62/2010) xoju y unany 12
tauka 4 anuHeja 12 npexasuba ga paau NpeBeHINje O 370CTaBJbakba U CEKCYaTHOT y3HEMHUpaBa-
Bha T10CJI0JaBal] U 3aM0CJICHU Tpeba Jla Ce HApOUUTO y3JpIKe O] IOHALIAKba KOja MOT'Y Jia JIOBEAY
JI0 HapyIIaBama NpopheCHOHATHOT HHTETPUTETA 3aII0CJICHOT, Kao IITO j¢ H HeollpaBiaHa, HeOCHO-
BaHa MJIH IIPEeKOMEpHa yoTpeba Kamepa i APYTHX TEXHUYKUX CPeACTaBa KojuMa ce omoryhasa
KOHTPOJIa 3aM0CICHUX.

37 To je ciy4aj ca CKaHMHABCKMM 3eMJbaMa.

38 To je unp. ciayuaj y bocHu u Xepierosunu ca 4. 21a 3akoHa 0 3alITHTH JTHYHUX M0/1a-
taka (Ciyx6enn rnacauk buX, 6p. 49/06, 76/11 u 89/11); u y Lipuoj T'opu ca w€i. 35-40 3akona o
3alTUTHU nofaraka o JuaHocTH (,,Ciryx0enn nuct Lipue Fope®, 6p. 79/08, 70/09, 44/12)
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Y BPEMEHCKO OT'paHHYCH-E y JIe0Bamky BUICO Haa30pa. Tako, kaia je y muTamy
MECTO pajia, CMaTpaMmo Ja IpUMeHa BUJICO HaJ[30pa alcoIyTHO HEMa MECTO Y
MPOCTOpHjaMa KOJI ITOCIIO/IaBIIa Y KOjUMa € HEMOCPEIHO HE CIIPOBOIN MPOIIEC
pana. Peu je o T3B. mOTynpUBATHUM MIPOCTOPUjaMa Kao IITO Cy TOAICTH, TU(TO-
BH, TapepoOe 1 CITaBAaOHUIIE 3a 3aI0CIICHE, TPOCTOPH]E 3a peKpearujy 3amocie-
HUX U ciryHo. Kaja je y muTamy orpaHuYeHe BPEMEHCKE MTPUPOJIC, MUIILIBCHA
CMO Jla BUJIEO Ha/I30p MOpa OMTH pe3epBHCAH MCKJBYUYHBO 32 TPajarbe PaJTHOT
BpeMeHa Ko mocionasia.’® To gajbe 3HaUM Ja KOHTHHYMPAHOM BHJIEO HAI30p
y mporiecy pajaa Hema Mecta. OBO HE caMo y TIyXy 3allITUTE IpaBa Ha TPHBATHOCT
3aroCieHuX, Beh U IITO YNKEHHUIIA J1a CY 3aII0CIICHH CBECHU JIa Cy CTaJIHO U3JIO0-
KEHH MOCMAaTpPakby HETaTUBHO YTHYE M HA IBMXOBO MEHTAIHO 3apaBsbe.’? nak,
y YIOPEIHO] IPaKCH Cy MPUCYTHH H CIIy4ajeBH Y KOjUMa je TIOCI0AaBIrMa JI0-
3BOJHEHO J1a KOHTHHYHPAHO CIIPOBOIC BHJICO HA30pP HAJ 3armocieHnma.!
[lopen HaBeeHUX MPOCTOPHUX M BPEMEHCKUX OTpaHUYCHa, OUTHO je UcTa-
hu u 3HaYaj MpPUHITKAIIA TPAHCTIAPEHTHOCTH Y UMIIJIEMEHTAII]H BUICO HA30pa y
nporuecy pana. Tako, TpaHCIAPEHTHOCT 3ampaBo MPEICTaBIba ,,KOHCTUTYTUBHH
€JIEMEHT JI03BOJHEHOT BHUICO Haa30pa. > OBO 3HAYH J1a 3aM0CICHH MOPajy IH-
CaHUM ITyTEM yHampe] OuTH 00aBEIITeHU O YCIIOCTaBbaky BUJICO HAZ[30Pa; pas-
JI03UMa | ITUJbEBUMA 300T KOjUX C€ MCTH YBOIM Yy IPOIEC pana; o Opojy BHIECO
KaMepa ¥ MO3HIUjU BUXOBOT MOCTaBJhakha; 0 BPEMEHCKOM TpPajaly OBOT BUA
HaJ30pa; Kao ¥ 0 BpeMEHCKOM OKBHPY Y KojeM he ce dyBaTu 3amucu 100ujeHn Ha
oBaj HaunH. Mako nHPOpPMHUCaE 3aMOCTIEHUX, OJHOCHO HBUXOBHX MPEICTAB-
HHKa, BUIUMO Kao condicio sine qua non 3a yBoheme BUIACO HAA30pa Y MPOIIEC
pana, umajyhu y BHAY MpeTXOHO U3JI0KEHE HETaTUBHE PEIEPKYCHje CUCTeMa

3 Hapo4uTO je OTBOPEHO MUTAhE BUICO HA30pa 3a BpeMe OIMOpa Y TOKY Tpajarma JHEB-
HOT pajia. YKOJIMKO 3aMOCJICHH TO BpeMe POBOJIE Y KAHTHHU KOJI MOCJIOAABIA HIIH Y TIPOCTOPHjH
noceGHO HAMEHCHOJ 33 JHEBHH OJIMOP, KaKO je TO BpeMe U MECTO IJie e YIJIABHOM peanusyjy
[PUBATHE AKTHBHOCTH 3aM0CICHHX (Pa3roBOpH, TECTOBH) Ty HEMa IPOCTOPA 3a IIPUCYCTBO BUICO
HaJ30pa.

40 O HenoBOJBHOM yTHIIA]Y (BH/I€0) HA/A30pa HA 3[paBibe 3amocieHuX Buan y: M.J. Smith,
P. Carayon, K.J. Sanders, S-Y. Lim, D. LeGrande, Employee stress and health complaints in jobs
with and without electronic performance monitoring, Applied Ergonomics,No. 1/1992, pp. 17-27;
A. F. Westin, Privacy and Freedom, 1970, pp. 57; J. M. Stanton, J.L. Barnes-Farrell, Effects of
electronic performance monitoring on personal control, task satisfaction, and task performance,
Journal of Applied Psychology, No. 6/1996, pp. 738-745

41 Tako, y Konekcy Melhynaponse opranusanuje paja o 3aliTHTH JTHYHAX TT0JaTaKa Paj-
HUKa IpeBuleHa je MoryhHOCT KOHTHHYHpaHOT Ha[30pa CaMo YKOJIHKO je TO ITOCTpeOHO Y IUIBY
0e30eIHOCTH ¥ 3[paBJba Ha paay W 3alITHTH HMOBHHE. Buam: Protection of workers’ personal
data, An ILO code of practice, Geneva, 1997, rauka 6.14

4 M. KoBau-Opunanauh, op. cit. , crp. 138

43 O KOHKpPETHHM yCIIOBHMA 3a YBOherse BIICO HaI30pa y ApkaBama wiaHunama EBporkee
yuuje mupe y: F. Hendrickx, Protection of workers* personal data in the EU: surveillance and
monitoring at work, 2001, pp. 110-111
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ONTUYKE KOHTPOJIC HA PAJIHOM MECTY, KOHCYJITOBaME 3aIOCICHHUX M0 CBUM Ha-
BEJICHUM MU TAakUMa, Ka0 BHJI EBUXOBOT aKTUBHUjET y4eniha y JIOHOIIEHY OfTyKa
KO/ TIOCJIOZIABIIA, CBAKAKO Jia OM J]aJio IOJATHH JISTHTUMUTET YBOlEHY OBOT CH-
crema.** OBne Tpeba moaByhu /1a ce HCTAKyHYTH 3aXTEB O MPETXOAHOM HHpOP-
MUCaby, OTHOCHO KOHCYJITOBAY 3aMOCIEHUX, THYE HCKJBYUHUBO YBOlEHa BUICO
Ha/J30pa y OHUM TIOCJIOBHUM MPOCTOPHjaMa KO MOCIOAABLA Y KOjUMa Cy 3a1lo-
CJICHU PUCYTHH. Tako, 0Baj yCIIOB HE CTOJH Y CITy4ajy yBohema BHACO Ham30pa
y MpOCTOpUjamMa y KOjiuMa 3aloClieHn He paje, monyT octaBa.* Tlogpaszymesa
ce, YKOJIMKO je MOCIIO/IaBall HHCTAINPAO BUIEO HAI30D Y TIOCIOBHUM IPOCTOPH-
jaMa, y»aH je J1a OCUTypa CUCTEM BHJIC0 HaJ[30pa Off MPUCTYIa HeoBIanrheHux
JIUTIA U J1a c€ 3aITMCH JOOHjeHH Ha 0Baj HAYWH UyBajy Y OrPAaHHYIECHOM BPEMEHCKOM
MIePUOY.

[ToceOHO AeMUKATHO jecTe MUTAE TajHOT BHUICO HAI30pa y MpOIleCy paja.
BeroBo mpucycTBO HYKHO 3Ha4H CYCIEH3U]y Hadenaa TPaHCIapeHTHOCTH. TajHu
BUJICO HAJI30p HA MECTY pajia HavueTHO je 3a0pameH, ik ce 0CTaBJba MPOCTOP 32
BEroBo yBoheme y oxpelheHnM, u3y3eTHUM, ciaydajeBuma.*® OHu ce mpe cera
Be3yjy 3a CUTYyallHje Kaja IMOCTOji OCHOBaHA CyMba JIa Ce y MPOIIECy paja BpIie
oapeheHe KpuMUHaAIHEe aKTUBHOCTHU. Pa3nor 300r Kojer ce y 0BakBOj CUTYal[UjH
Jiaje MpeTHOCT MHTepecy MOCIOaBIa y OJJHOCY Ha MPUBATHOCT 3aMOCIICHOT jecTe
YUEHECHUIA J1a HA/I30P, YKOJIUKO He OM OMO TajHOT KapakTepa, He O pe3yJITHpao
OTKPHBamkEeM KPUMUHAIHAX aKTUBHOCTH Ha PaJIHOM MECTY. JacHO je Jia ce oJTy-
Ka 0 TIOCTOjalby OCHOBAaHE CYMH-E 32 KPUMHHAIJIHE aKTUBHOCTH Ha PaJIHOM MECTY
HE CMe OCTaBUTH MCKJBYUYUBO Ha TOCIOJABILY. 3aTO Cy Y MOjeAMHHUM JpKaBama,
KOT@HTHHM IPOIKUCUMA WIIH Y CYACKOj IIPAKCH, YCIIOCTABJHLEHU JIOJIATHH YCIIOBH
3a yBoheme TajHor Haazopa.*” OHO IITO je cBaKaKo HEYIIUTHO, TO j€ UMHEHHUIA
Jia TajHU BUJIEO HAJI30p MOpa OMTH OTPaHUYEH Y CBOM Tpajamy, camo 3a oTpede
Bohema onroBapajyhe ucTpare u 10K oHa Tpaje.

44 TakaB ciy4aj mpucyTas je Hip. y [IIBe/IcKoj, e CX0aHO 3aKOHY O BHJIEO HAI30PY, KOH-
CYJITOBa€ CHH/IMKATA 3aMI0CIICHNX MPE/ICTaBIba YCIIOB 3a HHCTAIMPAE KaMepa Ha PaJHOM MECTY.
1bid

45 Jb. Koauesuh, IIpasna cybopounayuja y paonom 00HOCY u meHe Zpanuye, cTp. 527

46 Tako mpema nomeHytom Kozmekcy MeljyHaposiHe opraHusaiiije pajaa o 3aiTHTH THIHAX
nojiaTaka paJHuKa, TajHU BUJCO HA30D j€ JT03BOJBCH CaMO y ClIy4ajy: 1) YKOJIHKO je TO Y CKIIaay
ca HaI[MOHAJHMUM 3aKOHO/J[aBCTBOM; WJIM 2) YKOJIMK IOCTOjY OCHOBAaHA CyMHba Y IIPUCYCTBO KpPH-
MHUHAJIHUX aKTUBHOCTH WJIM IPYTUX 030MJbHUX IpecTyma. Protection of workers’ personal data,
An ILO code of practice, Geneva, 1997, Tauka 6.14 craB 2

47 Tako, y JIaHCKO], MOCITOaBAIl IIpe yBohera TajHOT BHUIEO HAI30pa MOpa Jia ce KOHCYJI-
Tyje ca MOJIHIHjOM O HEOITXOJAHOCTH OBE Mepe 3a OTKPUBakhE KPUMUHAIHUX aKTHBHOCTH Ha pa/i-
HOM Mecty. Y XosaH/1uju, BpXOBHH Cy 1 je 3ay3e0 CTaB [a OCI0AaBall KOju je CyoueH ca Kpahom
MOYKEe HHCTAJUPATH TAjHH BUICO0 HAI30D U 3amuce 100ujeHe Ha 0Baj HAYMH KOPUCTUTH y Oyayhem
HOCTYNKY mpes cynoM. Y Hemaukoj, mpema craBy CaBe3HOT paJIHOT Cy/a, TOCIOAaBall MOXKe J1a
MHCTaJIMpa TajHN BUJCO HA/I30p caMo ako oBa Mepa Hema antepHatusy. F. Hendrickx, Protection
of workers* personal data in the EU: surveillance and monitoring at work, 2001, pp. 111-113
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Kana je ped o TajHOM BHIIe0 HAI30pYy HA paTHOM MECTY jacHO je ma he on-
JIyKa O BErOBOj JIOMYIITEHOCTH 3aBUCUTH Off OKOJTHOCTH KOHKPETHOT CIIyuaja.
To je yjenHo u 3akJpydak EBpOIICKOT Cyla KOjU C€ ca OBUM ITUTAHEM CYOUHO Y
npenmety Kymnke nporus Hemauke (Kopke v Germany),®® rae je u cam cyn ucra-
Kao J1a je y KOHCTAJIAIHji CYyTIPOTCTaBJEEHUX (JISTHTUMHUX) HHTEPEca TOCIOaaB-
a%®, ¢ jenne, u 3amnocieHor,>’ ca apyre crpane, Moryhe o4eKUBaTU U IpyK4YHje
omnyke y O0ymyhoj mpakcu cyaa, HapodnuTo y3uMajyhu y 063up KOJIHuKO caBpeme-
HU METOJY HaJ[30pa MOT'Y HapyIlIaBaTH IPUBATHH KUBOT 3aIIOCICHUX.

4. 3AKJbYHAK

[TpaBo Ha mpHUBaTHOCT, Kao rpal)aHCKO MPaBO, MOCISABUX JCICHHU]a CBE
BUILIE TIPOAMPE U Yy cepy 3anomsbaBama U paja, MapaieirHo ca TeHICHIjaMa
JIEMOKpaTH3alluje U riaodanu3saiuje oBe cepe, Te ce HaCTaBJba U Kao MpaBo 3a-
MIOCJICHOT Ha PajJy | [0 OCHOBY paja. 3ampaBo, Tpebda MPUMETUTH JBE IPOCTe
ynmeHuIe. [IpBo, 1a je u 3anocienu rpaljaHuH U 1a Kao TakaB yJa3u y pajHu
OJTHOC Ca CBHM CBOjUM JBY/ICKMM IpaBUMa. 3aIiociieH! He TyOu rpahaHcka u mo-
JUTUYKA 1paBa, Beh mwuMa jonaje u onpehena conujaniHo-eKOHOMCKA MpaBa 1Mo
OCHOBY paja, oborahyjyhu Tako KopIryc CBOjUX JBYACKHX IpaBa. J[pyro, y pagHoMm
OJIHOCY je YKYITHA JTMYHOCT 3aM0CIICHOT, Ca CBOjJUM (PU3NIKUM, TICAXMYKUM, MO-
palHUM, €TUYKUM, COLMjaTHUM U IPYTUM CBOjCTBHMA. Ta CBOjCTBa y CBOjOj
YKYMHOCTH ofpelyjy, ca jeaHe crpaHe — NPUBATHOCT 3aIOCIICHOT U, ca Jpyre
CTpaHe — BETOBY 3/IPaBCTBEHY, )KUBOTHY U paJiHy criocoOHOCT. PajHa criocobHOCT
je mpeArnocTaBKa 3aoljbaBama, pajia u orcTanka Ha paay. OHa je y HHTEpPEeCHO]

48 Kopke v Germany (Application no. 420/07) Kapuu Kymke, 6uia je 3amocieHa Kao mpo-
JaBall y camorocinysu. heH mocionasail je, yOUuBIIH HECIAramke ca CTalbeM HOBI@ Y KacH U
HOIHKCY IpeocTajie pode, yBeO TajHU BHJICO HAJI30p KAKO OM OTKPHO IITa CE 3alPaBo JelIaBa,
cymmajyhn 1a ra meroa 3anocinena Kapuu Kynke motkpana. [locnomasar je 3a HHCTaIHpame U
npahiere TajHOT BUEO HAa/130pa aHTa)KOBAO MIPHBATHOT JIETEKTHBA. IHCTAIMpaHu BUOJICO HAZ30D
HOTBPIMO je CyMHbe MOCJIO/IaBIIa Jla I'a 3aII0CiIeHa TIOTKPa/ia U M3 HABEICHOT Pa3Jiora, y3 3amuce
TajHOT BUJICO HAA30pa Kao J0Ka3 CBOjOj TBP/AIbH, JOTHYHO] 3aMI0CIIEHO] je 0TKa3a0 YroBOp O pajuy.
T'ocnoha Kymnke ce, HeycneBIIM ca CBOjJUM 3aXTEBUMA MpPeJl HALMOHAIHUM CyJ0BUMa, o0paTuia
EBporickoM cyy ca 3aXTeBOM Jia Y KOHKPETHO] CUTYallMj! YTBP/Y IIOBPE/Y [IpaBa Ha IPHUBATHOCT
rapanToBaHor wiaHoM § EBporicke kouBeHmuje. Cy/ je leH 3aXTeB IPOITIacCHO HEJOIIYIITEHUM,
HCTaKaBIIH J1a y KOHKPETHOM CIJIy4ajy HHje OWJI0 MOBpE/e ITpaBa Ha MPUBATHOCT Y CMHCITY WiIaHa
8 EBporicke KOHBEHIH]€, jep Mepa TajHOT BUJIEO Ha130pa KOjy je OCIIoAaBall peayseo ouia je y
MpaBIly 3aIITUTE ETOBHUX ONPABIaHNX (JISTHTUMHHX) HHTEpeca, Tpajalia je KpaTko BpeMe, orpa-
HHYCHA CaMO Ha IPOCTOP Kace 3a KOjOM je 3arocieHa paJiuia, a orpaHinyeH 0poj by au (mocioa-
Ball ¥ MPUBATHH JICTEKTUB) je OO YIIO3HAT ca CaAPKITHOM 3aIuca J00UjeHOT Iy TeM TajHOT BUCO
Haa30pa. Y3 To, Tako 10OMjeHH 3amic KOpurheH je caMo y CBpXy IMOCTOjarba KPUMHHAITHUX aK-
THUBHOCTH U K0 JIOKa3 Y CYJACKOM HOCTYTIKY.

49 3a OTKpHBamEM KPUMHUHATHUX AKTHBHOCTH Ha PaTHOM MECTY

30 3a morToBamEM MpaBa Ha MPUBATHOCT HA PAJHOM MECTY
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JKIDKU M CaMOT 3aII0CIICHOT, aJIv U MOCIIO/ABIIA, jep OJl Fbe 3aBUCH MTPOTYKTUBHOCT
pazaa, 10XonaK pagHuKa U J00UT mocionasia. To ycnoBibaBa moTpedy 3alTUTE
MPHUBATHOCTH 3AIIOCIICHOT.

VY cMucIy peueHOr, TPUBATHOCT 3aIIOCJICHOT C€ IITUTH Y PaJHOM OIHOCY
Kao CErMEHT CTBapama 0e30eqHNX, 3ApaBUX U JOCTOJaHCTBEHUX YCJIOBa paja.
Aunu, ca npyre cTpaHe, Kpo3 0e30e1aH, 3/ipaB U JOCTOjaHCTBEH paJi Mopa ce pe-
(hIexToBaTH W MHTEPECHA TTO3HITH]a TIOCIOaBIIa M lheroBa oBamherma U Impasa.
Opnamrhema 1 mpaBa Koja MMa MOCJIO/IaBall, Kao BJIIACHUK KamuTama, oapehyje
pagHU OTHOC Kao OMHOC cybopauHaIije (omHoc HaapeheHor mpema moapeheHom).
Y TOM OfHOCY MpEIo3Haje Ce U MPaBo MOCJIOAABIA JIa OpraHusyje, ypehyje u
KOHTPOJIHUIIIE pajl palHUKa, BpIIehd TaKo CBOjy JETUTUMHY yIPaBJbauKy BIAcCT.
[Tputom, moryha cy u3BecHa orpaHHuYaBama WM yrpoKaBarma MpaBa Ha IPUBaT-
HoCT 3amocneHux. CTBap je Mepe 1 ToKJje Mory Whu Ta orpanndaBama. Onpehenn
MpaBHU CTaHAAP/H, IPUKA3aHU Y OBOM Pajy, YIIPaBo TOBOPE O TOj MEpH, HAPO-
YUTO KaJIa je y MATaky BUCO HAI30p U KOHTPOJIA paja Koja je HajeKCIUTHITUTHH]a
Mepa KOHTPOJIE U ,,HajoNacHHja" 10 IPUBATHOCT 3aMOCIICHHX.
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Employee’s Right to Privacy as an Essential Part
of Decent Work

Abstract: Inter alia, personal integrity is protected with right to privacy. In
that context we can observe employee’s right to privacy as an integral part of
occupational safety and health. Personal integrity protection provide adequate
health and working ability which is indispensable for productive work. Produc-
tive work is vital for employment relationship and represents compatibility of
employer’ and employee’ intrests in employment relationship. But in employment
relation employer has supervisory prerogatives to provide profit. Employer’s su-
pervisory prerogatives may lead to violation of employee’s right to privacy at
work. About that, essential questions are — on which conditions and on which
proportion employer may restrict employee’s right to privacy at work? Authors
of this paper tried to answer to these questions relying on legal standards in in-
ternational law.

Keywords: human rights, right to privacy, occupational safety and health,
decent work, employer’s supervisory prerogatives, video surveillance.
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