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I[TPABO CBOJUHE U ITPOCTOPHO IINTAHUPAIBE:
YTHULAJ ITPOCTOPHUX ITJTAHOBA HA
BPEJJHOCT HEITOKPETHOCTU!

Caonceiniak: [Ipociiopro tinianuparse je 00 oceOHOZ 3Hauaja 3a OpyuitieeHy
3ajeOHUYY, jep YHOCU ped Yy CYHCUBOTU /bYOU HA 00peheHO] tepuiiopuju u oMozy-
hyje sawiiuiny easxcnux jasHux uniuepeca. Op2anu OpaicasHe 6aacCtiu U T10KAIHE
camoyiipage cy ognauthenu mehyHapoOHum Clopasymuma, yCcidagom u 3aKOHUMA
0a pasIutUUUM UIAHCKUM OOKYMEHIUUMA 00pede 3d Koje HaMeHe, 100 KOjum
YCA0BUMA U HA KOJU HAYUH C€ MOIHCE KOPUCIUUIUY UPOCILOD ) PECUM) JaHe CE80-
JuHe, anu uctio wWaxko u upociiop Koju je y upusaiunoj ceojunu. To 3navu oa ce
UPOCTUOPHUM TUAAHUPATbeM MOEY 0ZPAHUYUILY c8OjuHCcKa osrawhersa. Egexiuu
OPIACABHOZ UHIUEPBEHYUOHUZMA Y WAKBUM CILYYAjesUMA MOZY Ouiuly HO3UTUUGHU
ca ciianosuwiia wuyiapa ipasa ceojure. Ha iipumep, kaoa ce marbe Keaiu-
WetHo Uo/boUpPUBPEeOHo 3eMbuille Upeteopu y Spadcko Spale6uncKo 3emsbii-
witle, PHCUWIHA YeHa dapyene Modce ouiiu suuieciupyko yeehana. Mehyiium,
Hocuioje cuiuyayuje y Kojuma UpoCciiopHu WiaHO8U YIUUYY HA CMATbErbe 8PEOHO-
ciiu Hetiokpeiurociiy. Ha ipumep, ykonuxo ce 00peou oa he y O1u3uHu MupHoz
ciiambenoZ onoka y ipedepaly duiuu uzepahen ayiiouyi. Y caspemenum apasHum
cuctemMuma je Wupoxko 3aciiyil/ber cilas 0d je jagHu uHitepec UsHao upueaiiHos

'V unanKy cy H3I0MKEHH Pe3yITaTH pajia Ha HayYHOMCTPaXKHBAYKOM MPOjeKTy [Ipasna tupa-
ouyuja u Hou fipasHu uzazosu, Yujn je Hocunan [Ipasau dakynrer Yausepsureray Hoom Cany.
[pod. mp dyman Huxonuh je ogpenuo pagHe Xunorese, IPOjeKTHH 33JaTaK U CTPYKTYPY 3aBPIIHOT
pana. Ilpuxynwo je u o6panuo neo rpahe. Hamucao je anctpaxT, yBoa U 3aKJby4ak. ACUCTCHTKHEA
Crnob6ona Munoposuh je npukynuia u odpaguna neo rpahe. Hamucana je ogespke 2-6.
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Cno6ona 1. Munoposuh, p dymran XK. Hukonwuh, Ipaso ceojune u iipociopro... (ctp. 1775-1792)

U 0a Upaso ceojuie Modce OUilil OCPAHUYEHO UL YAK U 00Y3el0 aKO je 1o Heolx00-
HO 0a Ou ce 3a0080muie OUPAsOane U sadicHe ioiupebde Opywinsere 3ajeonuye.
Y cnyuajy excupoupujayuje, eracnuxy tpuiiada iw3e. ipasuuna Hakuaoa. Mehy-
wum, Kaoa ce paou 0 yMarery epeOHOCU HeUOKPEHOCUY YCaed UPpOMeHe
UIAHCKUX OOKYMeHaiud, HoCiuoje MHO2Ad OleopeHa Uuluara u Heciazarbd. ¥
Jjeonoj 00 oonyka EepoiickoZ cyda 3a mydcka ipasa y ée3u ca upoCciuopHum iia-
nuparwem (Sporrong and Lonnroth v Sweden) usneitio je muwverbe da wipeba
yciiocimasuiuy paguoiuedcy uzmehy unidepeca OpyuitéeHe 3ajeOHuye Koju ce
octusapyjy upoCulopHUM UAAHUPAr-em U UpUSAUHUX uHilepeca 61dCHUKA Hello-
Kpeiunociuu. Ha wioj ochosu je naciiana 0oxiupura pasrouiesce uniuepeca. Ona
je 00 neoasno 0obuna meciuo u 'y ipasnoj pecyratuusu Peityonuxe Cpouje. 3axo-
HOM O WIAHUPARY U U3ZPaotbll je Upouucano od je umaiay jasHux osrawhera
KOJU U3MeHU YCa06e U3 U30athux 10KaAyYUujcKux ycio8a 002080paH 3a Witeily Kojy
UHBECTUUTHOP Upetupiiu ycied Upedy3uMarba aKiUGHOCIU HA OCHOBY UPEOOUTHHO
u30aiuux rokayujckux ycrosa. Hasedeno nopmaiiusrno pewerse je Hecymrugo
VCBOJeHO H00 UPpUIHUCKOM Tlotupeba 3a ciupanum uneectuuyujama. Mehyiuum, ono
Modice dolipunetuu odomwary osuyuje y Kojoj ce Haiase u opyeu cyojexiiu
Koju tupiie witetune flocaeouye yciied Upomene UpoCiopHUX HIAHO8A U CaA FoUMA
{H06€3aHUX UIAHCKUX OOKYMEHAlUA.

Kayune peuu: iipociiopro iinianuparse, jaguu uniliepec, C80juHd, 8PeOHOCT
HeUOKpeuHOCUU.

1. YBOJI

[TpocTopHo mIaHupame nMa nocebaH 3Hauaj 3a CBaKy MOJEPHO OPraHU30-
BaHy JPYLITBEHY 33jeHUILY, jep YHOCH PE Y Cy>KUBOT JbyIH Ha oapehenoj tepu-
TOpHUjH U oMoryhyje 3alITUTy BaXKHUX JaBHUX HHTepeca. MelyyTum, mpaBHa pe-
ryJaTHBa y TOj 00JIacTH jOII YBEK HHje Y T0BOJbHOj MepH uirpahena. To ce moxe
pehu u 3a nmpaBHy HayKy u mpaBHO oOpa3oBame. HapounTto kana je y nuramy
koHTHHeHTaHa EBpona. [IpaBHe cTyauje cy octane y OKBUpHMa TPaIHIIMOHA-
HUX TpaHa 1pasa. Y BehnHU 3eMalba HelOCTajy CIOKEHH]a HHTEPIUCIIUTITIHAD-
Ha ¥ MYJITUAMCIHUIITHAPHA UCTPAKUBaha KOja MOBE3Yjy 3HaMba U3 Pa3ImIUTHX
HAyYHHX O0JIACTH, aJli ¥ OHA KOja CE CTUYY Y OKBUPY PA3IHMUYHTHX MTPABHUX
JUCIUILINHA. Bpiio 4ecTo HemocTaje yBHUI Y TO KakaB yTHIIAj MMa IIPHMEHA UH-
CTUTYTa jeJlHe T'paHe MpaBa Ha MPUMEHY HHCTHTYTa KOjJU MPHUIIAJAJy IPYyTHM
rpanama. Henmocraje nHTerpantu, CUCTeMCKH mpuctyi.? Taj HemocTaTak je mo-

2 Bua. Bume y: Jyman Hukomuh, ,,OnHOC JByACKHX paBa U rpajaHCKUX MPHBATHHX ITpaBa
y EBponu®, Xapmonusayuja cpiickoZ u mahapckoé ipasa ca ipasom Espoiicke ynuje, Temaiucku
s6opnux [IpasnoZ ¢axyninemia y Hosom Caoy, xwura 1V, 2016, 193-209.
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ce0HO HarjamieH y pyOHHM HOoApydjuMa YIIpaBHOT U T'pal)aHCKOT mpaBa 1 y He-
peryJmMcaHoM MpocTopy Koju moctoju Mehy wuMma. Iocnenuie e HensrpaheHocTu
MOTY OMTH TEITKe M JpaMaTHIHE 3a TOjeUHIIe, jep He TIOCTOjH OroBapajyhu
WHCTPYMEHTAPUjyM 3a 3allITUTY BbUXOBUX IPUBATHUX UHTEPECa Pl OpraHmMa
NprKaBHE BJIACTH KOjU MPOCTOPHUM IIJIaHUPAkEeM YTBPhY]jy, CIIpoBOIE W IITUTE
jaBHe uHTepece. [[pomeHa nmonutuke y chepu NpOCTOPHOT MIaHUPAKHA U U3MEHE
MJTAHCKHX JIOKYMEHATa MOTY Y BPJIO KPATKOM BPEMEHCKOM TIEPUOY JIPACTHIHO
yBehatu, aju ¥ [pacCTUYHO CMABUTH BPEIHOCT MPUBATHE HMOBUHE.

Opranu np)kaBHE BJIACTH U JIOKAJTHE camMoyTipaBe cy oBiamhenn mehyna-
POIHUM CIIOpa3yMHMa, YCTABOM U 3aKOHHMMA JIa Pa3JIMYUTHM TUIAHCKUM JIOKY-
MEHTHMa OJIpe/ie 3a Koje HaMeHe, TI0J] KOJUM YCJIOBHMa M Ha KOjU HAYWH CE MOXKE
KOPUCTUTHU IPOCTOP Y PEIKHUMY jaBHE CBOJUHE, aJTU HCTO TAKO U MPOCTOP KOjU je
y npuBaTHOj cBojuHm. Ca cTaHOBUINTA rpal)aHCKOT MpaBa, TO 3HAYH Ja Ce MPO-
CTOPHUM IUIAaHUPAKHEM MOTY OTPaHUYHMTH CBOJUHCKA OBJamihema. Edexru npxas-
HOT MHTEPBEHIIMOHU3MAa> MOT'Y OMTH MMO3UTHBHHM 3a THTYyJIapa pasa cBojuHe. Ha
puMep, Kajia ce Mambe KBAJIUTETHO MOJbONPUBPEIHO 3EMJBHIITE TPETBOPH Y
rpajicko TpaleBUHCKO 3eMJBHINTE, TPKUIITHA TICHA Mapliesie MOKe OMTH BHIIIE-
cTpyko yBehana. Jlo yBehama BpeIHOCTH HEITOKPETHOCTH MOXKe JIONU U KaJia ce
ypOAHUCTHYKUM TUTAHOM ofpen na he y Oim3uHu ONTH n3rpal)eH BEIUKN TPXKHA
LEHTap, Ja Ce JOMYyIITa I'Ppajiiba 00jekara BUIIIe CIPATHOCTH U CII. MelyyTum, mo-
CTOje CUTyalldje Yy KOjuMa IMPOCTOPHH TIAHOBH YTUUY Ha CMAFhCHhE BPSTHOCTH
HernokpeTHocTH. Ha mpumep, ykonuko ce oapenu aa he y OJM3MHA MUPHOT CTaM-
Oenor Os10ka y mpearpaly outu m3rpalen aytomnyT. Jomr ApacTUIHUH TPUMED
MpencTaBiba opehuBame CUTyPHOCHUX IJIABHUX 30HA 3a CITy4aj BUCOKOT BOJIO-
cTaja Ha pekama. Havme, opranu qp)xaBHe BIACTH WM OPTaHU JIOKATHE CaMOY-
[paBe MOT'Y OJIPEANTH Ja he ce pu3nK o1 eKCTPEMHHKX MOoIUTaBat ¥ o1 MIaBJbeHba
BEJIMKUX YpOAHUX IEHTapa CMAmbUTH TIOCTEIIEHUM HCIYIITAKkEM BOJIE H3 BOJIO-
TOKa WJIU MPOOHjarkheM HacHIa y OJM3UHU HEKOT Mamer HaceJhbeHOT MecTa. Y
ckmany ca [upexuwiusom 2007/60/EC Espoiickoé iiaprameniua u Casetta o ipo-
YeHu u yiupasasary pusuyuma oo Uoinaea’ y 3eMibaMa 4iaHuama moaamnu o
TaKBHM 30HaMa ce eBUICHTUPAjy Ha TOCEOHNM MaraMa yrnpaBlbakha PU3HIIMA
0]l eKCTPEMHUX IIOIIABa, IOCTYITHU Cy CBUM JIUIMMAa KOja Cy 3aUHTEepecOoBaHa
3a KYNOBHHY W HAjJJUPEKTHHjE yTUYY Ha IIeHe HEKPETHUHA, HAPOUHTO Y CTIOXH

3 O apKaBHOM HHTEPBEHIMOHU3MY B, y: Jlyman Hukonuh, Y600 y cuciiem 2pahanckos
ipasa, X1V nu3MemeHO U TONMYHEHO n3ame, Llentap 3a u3naBauky nenatHoct [IpaBHOT daxyi-
tera’y HoBom Cany, Hoeu Cax 2017, 103 u np.

4 Bua. Thomas Hartmann, Clumsy Floodplains — Responsive Land Policy for Extreme
Floods, Ashgate 2011.

5 Directive 2007/60/EC of the European Parliament and of the Council of 23 October 2007
on the assessment and management of flood risks, Official Journal of the European Union, L
288/27, https:/leur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32007L0060, 24.12.2018.
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Cno6ona 1. Munoposuh, p dymran XK. Hukonwuh, Ipaso ceojune u iipociopro... (ctp. 1775-1792)

CBE M3paXXEHMjUX KIIMMATCKHUX MPOMEHa M TIOCIequIa Koje OHe n3a3uBajy.’ 3a
pa3IUKy O eKCIIPOTpHjalinje, KO Koje je mpeaBuljeHa T3B. MpaBuvHA HAKHAA,'
3a Clly4ajeBe yMamemha BPEIHOCTH YCIie | IPOCTOPHOT TUIAHUPaha HHje YCTaHO-
BJbEH e(prKacaH MEXaHHW3aM 3alUTUTE IPUBATHUX MHTEpeEca.

OuurienHo je ma Tpeda yCIOCTaBUTH paBHOTEXKY (0amanc, equilibrium) n3-
Mely jaBHUX MHTEepeca ApyIITBEHE 3ajeIHULIE U IPUBATHUX HHTEpEca BIACHUKA
HemokpeTHocTH. Ha cTpannitama koje ciene 6mhe pa3zMoTpeHa HeKa o1 Kby THHUX
MUTaba y Be3H ca TOM MPOOJIeMaTHKOM.

2. O TIOPEKJIY, 3HAYAJY U LIUJBEBUMA
I[TPOCTOPHOI IINTAHUPABA

[IpocropHo manupame (Ha eHIL. town and country planning, Ha HeM. die
Raumordnung, ua ¢p. [ aménagement du territoire) y cMHUCITy y KOjeM JTaHAC TTOCTO-
ju, moueno je aa ce passuja kpajem XIX u moyetkom XX Beka.® [IpBu nmpomucu y
TOj 00JIACTH CY MIPENICTABIhAIH CIIOPAANYHE PEaKIHje Ha CIOHTaHO HUIlAkhEe Ha-
cesba M CTUXMjCKY rpaamy.’ KacHuje, mapasenHo ca pa3BojeM CaBpeMEHOT Jpy-
IITBA, IOCTETICHO je ca3peBaja uieja 0 MOTPeOr 3a CHCTEMaTCKHUM IJIaHUPAmhEeM
u ypehemwem nmpocTopa kako 6u ce omoryhuo pyHkIMoHanaH u 6e30e1aH CyxKu-
BOT JbYJIU Ha ofipel)eHOM TpoCTOpy M 3a7J0BOJbaBaKE HUXOBUX NoTpeda. [lyHy
aupmaIujy CUCTEMCKO TUTAHUPAE j& JOKHUBEIIO Y TIEPUOTY PEKOHCTPYKIIH]E
pa3opeHux rpanoBa HakoH J[pyror cBetckor para.'? JlaHac je oHO Hen30ex)aH €0
JYTOPOYHUX CTpaTeruja v MIaHOBa CBUX CaBPEMEHHX Jp)KaBa U MPEACTaBIba Je-
JIATHOCT OJ1 jaBHOT HHTepeca!! Koja /1aje JErnTUMUTET IP)KaBH M HHXKHM HUBOMMA

¢ Bua. dyman Hukonuh, ,,Kinumarcke npomene u rpahancko npaso — ExemenTH 3a crpa-
terujy npunarohasama®, 300pruk paoosa IIpasnoé gaxyniueiia y Hosom Caoy 4/2013, 61-80;
Dusan Nikoli¢, ,,Climate change and property rights changes”, moriassbe y kibusu: Property rights
and climate change — Land use under changing environmental conditions, (ed. Fennie van Straalen
etc.), Routledge Complex Real Property Rights Series, London — New York 2018, 52-70.

7 TlpaBMuYHA HAKHAJIA je, KAO CPEJCTBO 3a yCIOCTaB/bathe PABHOTEKE M3Mely jaBHUX U
NpUBAaTHUX HHTEPeEca, jelaH o OUTHHUX eJeMeHaTa ekcrporpujamuje. OHa je y caBpeMeHOM 00-
JMKY yCTaHOBJbeHA (hpaHiyckoM Jexrapayujom o ipasuma wosexa u cpahanuna u3 1789. ronnue
¥ TIOTOM PELMIIMPaHa Off CTpaHe MHOTUX JpxkaBa. OnmupuHuje o Tome Bua. y: Jyman Hukonuh,
,»ATICOyTHOCT CBOjHHE Y (paHIlyCKOM npaBy”, 36opnuk padosa [Ipasnos ¢axynieiia y Hosom
Caoy 4/2014, 90 u np.

8 Stehpen V. Ward, Planning and Urban Change, Sage Publications, London 2004, 9.

° Branislav Piha, Prostorno planiranje, Beograd 1973, 13, 43.

10 Umberto Janin Rivolin, “Conforming and Performing Planning Systems in Europe: An
Unbearable Cohabitation, Planning”, Practice & Research Vol. 23, No. 2, 2008, 167, 168.

" Bup. ui. 11 cr. 4 3akoHa o TaHupay U usrpaumwu, Cryocbenu Znacnux PC, 6p. 72/2009,
81/2009, 64/2010 (Onyka YcraBHor cyaa), 24/2011, 121/2012, 42/2013 (Oanyka YcTaBHOT cyaa),
50/2013 (Omnyka YeraBHor cyna), 54/2013 (Pememe YeraBHor cyna), 98/2013 (Oxnyka YcraBHOr
cyna), 132/2014, 145/2014, 83/2018.
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OpraHW30Bak-a BJIACTH J1a HHTEPBEHUITY Y IIPUBATHY CBOJHHY KaKo O ce 0b6e3-
0e/1Mo onTUMaJIaH HaYMH KopuIiiherma 3eMJBHIITA Y OKBUPY HHXOBHX TOApyYja.'?

3Ha4aj MPOCTOPHOT MJIaHUPAha TPBEHCTBEHO MPOUCTHUYE U3 YNHHECHUIIE 1a
TEPUTOPHjAITHU KAMAIUTETH CBAKE JIPIKABE MPECTABIbajy OrPAHHUCHH, & Y HEKUM
3eMJbaMa 9aK u ocKyaaH pecypce.!3 C 063upoM Ha TO J1a je TIOBPIITMHA JOCTYITHOT
3eMJBHMINITA KOHCTAHTHA | JIa Ce HE MOsKe ToBehaTh,'* Hy»KHO je ynoTpe0y 3eMJbH-
MITa YPEAUTH Ha HAYWH KOju he 00€30eIUTH HeroBO pariioHaTHO KopHITheme
pacroieny, Te 3aJJ0BOJbaBake Hajpa3IMUUTHjUX TOTPeda U MHTepeca.

umeBn koje je moTpedHO mocTrhu N3pamgoM U CripoBohemeM TPOCTOPHUX
MIJIaHOBa Cy OPOjHH U pa3HOBPCHU. Heku off BUX Cy: YPAaBHOTEKEHU €KOHOMCKH
pasBoj, moTpede ogdpaHe 3eMJbe, 3aIITHTA KUBOTHE CPEANHE U OJPKUBO KOPH-
mrheme MPUPOIHUX pecypca Kao U eukacHo Kopuiherme u ymTeaa enepruje,'
TIOJIMTICHT PIYaH Pa3B0j, 3a710BOJbaBAHC CTAMOCHHUX U IPYTHX IMOTpeda CTaHOB-
HUIITBA, & HAPOUUTO HKETOBUX PABLUBUX KATErOpHUja, MPEBEHIMja U KOHTPOJIA
rmojaBe OecmpaBHE Tpadmke, pa3B0j PypasTHOT TOAPYYja, 3aITUTA CIIOMEHUKA
KYJITYpE U MECTa O] KyJITYPHO-UCTOPH]CKOT 3Ha4aja, ClipevaBame MoIjiaBa, yoa-
’KaBame HEraTUBHUX JieMorpadckux mpoieca, cMameme Oyke u ap.'s

Nako npocropHa noiauTHka Tpeda aa Oyie OCMUIIIbEHA TaKO Jia IOTPUHOCH
OCTBapHBamy IPYIITBCHUX MHTEpeca y mTo Behoj Mepwn, HEMHHOBHO je 11a ce
MOHEKA/T MI0jeIMHA MHTEPECH OCTBApyjy Ha ymITpo apyrux. Tako je, HApo4uTo y
TPAH3UIIMOHIUM €KOHOMHjaMa, BPJIO TEIIKO MOMHPHUTH MOTPedy 32 EKOHOMCKUM
pasBojeMm, ¢ jeHe, ¥ O4yBarheM JKUBOTHE CPEIUHE, ¢ Apyre crpaHe.” ClndHO ToMe,
y CHPOMAITHUM 3eMJbaMa M 3eMJbaMa y pa3Bojy HUje JIAKO YCKIIATUTH HHTEpece

12 B. Piha, 33; Bopwuc Berosuh, Boiko Mujatosuh, J{parop Xubep, llpueaimiuzayuja opoicas-
HoZ semmuwinua y Cpouju, Llentap 3a nubepanno-nemokparcke crynuje 2006, 13; Benjamin Davy,
Land Policy — Planning and the Spatial Consequences of Property, Ashgate Publishing Limited,
Farnham — Burlington 2012, 2.

13 B. Davy, 34.

4'W. O. Hart, C.M.G., “Control of the Use of Land in English Law” in: Charles M. Haar
ed., Law and Land, Anglo-American Planning Practice, Harvard University Press and the M.LT.
Press, Cambridge — Massachusetts 1964, 23. nak, nmoctoje 3eMJbe Koje Cy OCKYAHILY 3¢MJBHILTA
y U3BECHOj MEpH yCIIese Jia HaJOMeCTe HCYLIHBAbEM jeepa 1 Ha padyH Mopa. Tako je Ha mpumep
XonaHauja Ha OBaj HAYMH ycIIena Ja noseha 1eo cBoje KOIHeHe MoBpHUIHE 3a 4ak 17%.

15 JenHa o1 HOBHHA KOja je YBE/ICHA MOCICABIM H3MEeHaMa 3aKOHa O TUIAHUPakby U U3rpai-
B jecTe yrpaBo L{eHTpaiHu peructap eHepreTCKux nacoma Koju npejacTaBiba HHPOPMAIHOHH
CHCTEM ITPEKOo Kora ce BPIIU H3JaBame cepTH(rKaTa 0 eHepreTCKUM CBOjCTBUMA 3Trpajia ¥ BOAH
eBHJICHIIM]ja O u3aaTuM ceprudukatuma (4. 4). OBaj perucrap Boad MHUHHCTAPCTBO HAJUICKHO
3a 1ocIoBe rpaljeBuHapcTBa.

16 Bun. neo 3. Ocrosnu yumesu u 1eo 4. Oilepaiuiuehu yubesu 3 3aK0Ha O TIPOCTOPHOM
mnany Penyonuke Cpouje on 2010. o 2020. ronune, Cayocoenu nacnux PC, 6p. 88/2010, kao u
1. 3—5 3aKoHa O MIAHUPAkY U U3TPIABH.

17 Bure 0 ToMe Buj. y: Milo§ Zivkovié, Marko Milenkovié, ,,Znagaj procene uticaja za urba-
nisticko planiranje, Konferencija ,,Ekologija i pravo®, Institut za uporedno pravo i Pravni fakultet
Univerziteta Union, Beograd 2012, 5, 6.
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CTAaHOBHHUIITBA 32 33JJ0BOJbEEHEM IUXOBUX CTAMOECHUX MOTPeda ca ClpedaBameM
OecripaBHe Tpaame. BpojHOCT LKIbEBa KOjH ce MOCTaBJbajy Mpea NPOCTOPHY I0-
JUTHUKY Ka0 U BUX0BA YeCTa KOHKYPEHILUja, [1a 4aK U KOJU3Hja CBEI0UE O KOM-
MJIeKcHOCTH oBe mpobiemaTuke. OHa, u3Mel)y ocTaor, akTyelnusyje U NUTame
0JJHOCA IIPOCTOPHOT IUIAHUPaba U NIpaBa CBOjUHE.

3. OTHOC ITPOCTOPHOI IINTAHNUPABA 1 [TPABA CBOJUHE

Mepama npoCTOPHOT TIIaHUPaba Ce LITUTH jaABHU MHTEPEC U OHE 3a OCIIEAU-
Iy MOTYy UMaTH OrpaHUYeIhe TpaBa cBojuHe.'® JoHoIIeheM MPOCTOPHUX U ypoOa-
HUCTUYKHUX TJIAHOBA CE MOXKE OIPaHUYMTH HAUWH KopHInhema 3eMipuimTa. Ocum
TOTa, TIOCTOj1 MOTYNHOCT J]a BIacCHUK Oy/ie JIWIIIEH IMpaBa CBOjUHE HA HETIOKPET-
HOCTH YKOJIMKO j€ TO MOTPEeOHO 300T 3alITUTE U OCTBapema jaBHOI HHTEpeca.

NmmiemeHTHpame MPOCTOPHUX M YPOAHUCTHYKHMX TUIAHOBA KOJU UMajy 3a
MOCJIEINILY OI'PaHUYCH-E UIIH JIUIICHE TIPUBATHE CBOJUHE j€, MO/ IPETIOCTABKOM
Jla cy HCIymeHu ofpehenu yciosy, y ckiany ca wi. 1 IlpeoZ ipoitokona y3
Espoiicky koneenyujy o sauitduiuu »syOCKux ipasa u 0CHoOsHUX c100600a (Haaabe:
EK).'® V ToMm unany HampasJbeHa je IUCTHHKIIMjA U3Mely Mepa Koje ce mpey-
3MMajy y jaBHOM MHTEpECY Ol Mepa Koje ce MPpeay3uMajy y OILITeM HHTEpECy.
Hawmme, noxk je ekcripompwujaiiyja 103BOJbEHA CaMO y CIy4Yajy IMOCTOjamba jaBHOT
MHTEpeca, APyTe peryaTopHe Mepe, y Koje craiajy 1 Mepe 3a cripoBoljeme npo-
CTOpHE TIOJINTHKE, MOT'Y OHTH YBEJIEHE pajii OCTBaperba OIIITer HHTepeca.?’
To, MehyTrM, He 3HauM 1a cpoBol)e-e Mepa MPOCTOPHE MOIUTHUKE MOKE HMAaTH
3a TIOCJIEIMITY HETAIlN]y MpaBa cBojuHe.”!

Mepe npocTopHE NOTUTHKE MOT'Y Ja TPOY3POKY]Y ONaIarhe BPEJHOCTH HENo-
KPETHOCTH, IITO yjeJHO OTBapa MUTAE MpaBa lUXOBUX BIACHUKA HA HAKHAY

18 O pasno3umMa Koju cy yciaoBuIu T0 1a ce y CpOuju ayro BpeMeHa Ha ypOaHUCTHUYKO
IIAHKPArbe HUje M0 Kao Ha CBOjeBPCHO OPAHHUCHE PaBa CBOjuHE BIAeTH y: M. Zivkovié,
M. Milenkovi¢, 2, 3.

Y Yuan 1. I Ilporokona y3 EK, Cayorcbenu aucia CLI" — Mehynapoonu yzosopu, 6p. 9/2003,
raacu: ,,CBaKko (pM3NYKO M MPABHO JIMIE MMa IIPaBO HA HEOMETAHO Y)KMBabe cBOje MMoBHHE. Hu-
KO He MOJKe OMTH JIMIIICH CBOje MMOBHHE, OCHM Y jaABHOM HHTEPECY M IO/ YCIOBHMA IpeIBUl)eHUM
3aKOHOM M OIILITUM Hadeanma MeljyHapoaHor npasa. [Iperxonne oapende, Mmel)ytum, Hu Ha KOjU
HaYMH HEe YTHYY Ha [IPaBO JPXKaBe Jia IPUMEbYje 3aKOHE KOoje cMaTpa NOTpeOHUM Jia Ou peryiiu-
caja Kopunrheme IMOBHHE y CKJIaTy C ONIITHM MHTEpecuMa Min aa Ou obe30euia HatuaTy
ropesa WM JIpyrux naxouHa mwin ka3Hu. O npumenu oe oxpende y npakcu ECJBII Bun. y:
bepnaner bopnam, ,,3amrnTa IMOBHHE Kao Jby/ICKO IIPABO — OCHOBHE HAIIOMEHE Y3 Ipakcy EBpor-
CKOT CyZa 3a JeyJcKa mpaBa‘, 36opnuk padosa Ilpasnos ¢axynivenia y Hosom Caoy 1-2/2003,
165-176; bojan Ty6uh, ,,Orpannyema npaBa Ha HEOMETaHO Y)KUBAKkE HMOBHHE Y mpakcu EBpon-
CKOT cyjia 3a JbyJcKa mpaBa’, 36oprux IlpasnoZ ¢axyniueiia y Hosom Cady 4/2017, 1669-1683.

20 Laurent Sermet, “The European Convention on Human Rights and property rights®,
Human rights files, No. 11 rev., Council of Europe Publishing 1998, 32.

21 Burme o Tome BHA. y: M. Zivkovié, M. Milenkovi¢, 3, 4; U. J. Rivolin, 171.
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HITETE KOjy CYy €BEHTYAJHO MPETPIETH yCcIea HMIUIEMEHTHpPAmba MIIAHCKUX J0-
kyMenarta. llITaBuie, Hekazia ce Mepe MPOCTOPHE TIOJINTUKE Y CBOJUM e(eKTUMA
MPAKTUIHO MOTY M3j€IHAUYNTH Ca Oy3MMameM IpaBa cBojune.?> Ca THM y BE3H
je moTpeOHO yTBPAMTH 10 KOje TpaHuLe cexe MpaBo ApXkase Aa ypehyje mpo-
CTOpHY HOJIUTHKY, OJJHOCHO KOJHKA Cy OTpaHHYEHa CBOJUHE BJIIACHHUIIM HEIIO-
KPETHOCTH Jy>KHH J1a TPIIE 3apaj OCTBaperha OMIITEr HHTepeca U Ja JIM TOCTOj’
OZATOBOPHOCT Ap’KaBe, OAHOCHO HIDKUX HHBOA OPTaHM30Bambha BIACTH 32 HAKHATLY
HITeTe y CiIy4ajy olafarma BPEIHOCTH HEMOKPETHOCTH Koja je€ AUPEKTHO YCIIO-
BJCHA CITPOBONEEHEM ITPOCTOPHE MOJINTHKE.

O omHOCY IpaBa Ha MUPHO YKHBamhe MIMOBHHE U ITPOCTOPHOT TUIaHUPaba
y HEKOJIMKO HaBpaTa ce m3jacHno EBpomcku cyn 3a JbyIcka mpaBa (Hazajbe
ECJBI]). Jenan ox HajcTapujux, a y IMTEpaTypH U Hajuelihe MIOMUaHUX CITy4ajeBa
je Crioponr u Jleapot npotus IlIsencke (Sporrong and Lonnroth v Sweden).> Y
wemy je ECJBII ¢popmynrcao JOKTpHHY paBUYHE paBHOTEXKE MPEMa K0joj Hal-
JIeXKHH OpraH KPIIH JBYICKa MTPaBa BIACHUKA YKOJIUKO IPOITYCTH J1a CBOJUM Me-
pama ycrocTaBy IPaBUYHY PAaBHOTEXKY M3Mely ONIITEr MHTEpeca ApPYIITBEHE
3ajeIHUIIE U TIOTpebe 3a 3aIITUTOM TI0j€AMHATHOT JBYICKOT TIpaBa.>t

VY najkpahum prama, y cropy ce mocTaBuiIo MUTame Mocleula caiejcTBa
ZIBEjy Mepa HaMETHYTHX IPUBATHUM BIIACHHIIMMA HETIOKPETHOCTH OJl CTPaHe
HaAJISKHHUX OpraHa paau clipoBolerma IPOCTOPHUX MJIaHOBA KOjH Cy C€ TULAIH
nena rpaga Crokxonma. KOHKpETHO, paliuiio ce 0 OMIYIH KOjOM je TO3BOJHCHO
cpoBoheme ekcrpornpujamuje y ogpeheHoM poky, ¢ jeHe, U Mepe 3adpaHe rpa-
hema 1 n3Bohema rpal)eBUHCKUX pasoBa 0€3 TPETXOMHOT 000peHa HaIITCKHUX
oprana, ¢ napyre crpane. Cymruna npobiema ce Huje orjiefaia y HaMETHY THM
MepaMa Koje Cy TI0 CBOjOj IMPUPOAN HHXECPEHTHE UMIIJIEMEHTAIIN]H HOBUX IPO-
CTOPHUX IJIAHOBA, HETO Y IbHXOBOM Tpajamsy. [Ipema Buljemwy nmogHocunana npen-
CTaBKe Tpajare OBUX Mepa — Yy CIydajy MpBOT MogHOCHONA 23 TOIUHE, a y CIIy-
Yajy ApyTor MoJHOCHOIA 8 roguHa, je Ouio HempuMepeHo nyro. To ux je moce-
JUYHO JIOBEJO y CTamke HEM3BECHOCTH y Morieny Oyayher craTyca BUXOBHX
HEMOKPETHOCH Kao M Yy TOTJIeAy pas3Boja aorahaja c 003UpoM Ha TO Ja je Tpajarbe
Mepa y HEKOJIMKO HaBpaTa IOy KaBaHO M Ja Cy MJIAHOBHU KOjH Cy C€ OIHOCHIIN
Ha TO MOApYYje BHUILE IMyTa MCHaHH.

OBaKBO MOCTyTNAamke HAMISKHUX OpTraHa jeé OTBOPHIIO NMUTAkE I'PAHUIA 0
KOJUX CeXe MPaBO JIpKaBe /1a BJIaCHUKE HETIOKPETHOCTH JIPJKH Y CTarby HeHn3Be-
CHOCTH PaJIH CIIpOBOhera MPOCTOPHE MOJTUTUKE. Y MPEACTABIH, TIOJHOCHOLH CY
TBPIUJIM Ja j€ HEIPUMEPEHO AYT0 Tpajambe Mepa YCIOBUIIO OTEXKaH MPOMET, U3-
JlaBambe, 3aJIarame, O[pXKaBambe U peypelerme HeTOKPETHOCTH MOT0l)eHnX 0CTIo-

22 Bua. ciyuaj Pennsylvania Coal Co. v Mahon, 260 U.S. 393 (1922).
23 TIpencraBka Op. 7151/75, 7152/75, npecyna ox 23. cenrembpa 1982. ronuxe.
24 Ibid., macyc 69, cras 2.
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pennM Mepama. Mako Huje OrIIo CIIOPHO Ja Cy 3a CBE BpeMe Tpajarha OBHX Mepa
TIOTHOCHUOITH TIPEICTABKE MOLJIH JIa JIPKe, KOPUCTE U ()OPMAITHO PACIIONIAXKY CBOJIUM
HEMOKPETHOCTHUMA, Tj. Ja HUCY Y MOTITYHOCTH OWJIN JTUIICHN CBOjJHHCKHUX OBJIa-
nrhemwa, HAMETHYTE Mepe Cy 3HaYajHO CMAUIIC CYIITHHCKY MOT'YNHOCT BbUXOBOT
eexTuBHOT pacmoyiarama Oynyhu ga TOTOBO HUKO HHje OMO BOJbAH 11 KYITH,
OJTHOCHO 3aKyITH HEMOKPETHOCT 4YHja je OynyhHocT HensBecHa. [Ipema Munsbemy
ECJBII Tpajame oBUX Mepa U IbHXOBO CaJEjCTBO j€ MPEACTaBIbAIO TPpEeKOMEpaH
TEpEeT 3a MOTHOCHOIIC TTPE/ICTABKE, KOji OM MHA4Ye OMO JIETUTHMAH Jia UM je OHII0
TIPU3HATO TIPaBO J1a 3aXTeBajy cKpaheme BUXOBOT Tpajama MM, MaK, UCIIIATy
HakHaze mrete.?’ 36or Tora je ECJBIT yTBpauo nocrojame nospese wi. 1 Ilpeoz
upouorona y3 EK.

Nmnak, BaXHO je 3ama3uTH J1a je HaBEACHA OJITyKa JIOHETa Ca Pa3IuKOM O
CBera jeIHorT T71aca 3a,%% IITo yKasyje Ha I0CTOjarbe KPYITHUX Pa3iinKa y OMMarby
OIPaBJIaHOCTHU U JIOMYIITEHOCTH MEpa 3a CIpoBohere mpocTopre nonutuke. Cy-
IIFje Koje Cy U3IBOJUJIE CBOje MUIIJBCHHE HICY CTIOPUJIC YHEHCHUITY JIa CY BITACHUIIN
HEMOKPETHOCTH Ha KOje Cy Ce OJHOCHJIE OIMCAaHEe MEPE TPIICNIA HeTaTUBHE MOCIIC-
nutie. OHU ¢y, MelhyTiM, cBoje HeromoBame 300r omryke ECJbI Opanmmm aprymen-
TOM JIa C€ CYIIITUHA POCTOPHOT TIAHKPakha OIJIe/ia yIIPaBo y KOHTPOIIU KopHiihe-
a IMOBHHE y OIIITEM HHTEPECY U Ja KOHKPETHIM MepaMa Hije HapyIIeHO IPaBo
CBOjUHE, HETO je caMO OrPaHUYCHA KheroBa caapxkuHa. Llrasuiie, mpemMa lBUXOBOM
BHuhewy Tpajamke OCIIOPEHUX Mepa HUje TPEKOMEPHO, UMajyhul y BUTY KOMILJICK-
CHOCT U3pajic U CpoBohema MPOCTOPHUX IJIAHOBA Y YpOaHUM CpeuHama, Kao
1 BpeMe Koje je TOTPeOHO 3a IbHXOBO CBECTPAHO carjieiaBamke U MPOIICHY.

[ToBoOM OMpaBIaHOCTH OCIIOPEHUX MEpa MPOCTOPHE MOJIUTHKE, CBOjE MH-
JbEHHE je ToceOHo m3aBojuo u cynuja Bommr (Walsh). OH je, HanMme, UcTakao aa
rapasiiyja npaBa Ha UMOBHHY HUje anicoiayTHa u faa wi. 1 [IpeoZ iipoiuoxona He
JEMYH 3aIITUTY O] CBUX IPXKABHUX Mepa KOje MOT'Y yTHIIATH Ha TPIKUTITHY BPEITHOCT
MMOBHHE. 32 Hhera, MOryhHOCT CHH)KaBamba BPETHOCTH HEMTOKPETHOCTH yCIIE/
cripoBohema MPOCTOPHUX IIaHOBA HA ofpel)eHOM ToApydjy MpeacTaBsba MPHPOI-
HY TIOCIICIUILY YXKUBamkha UMOBUHE. Jep, KaJia Cy CyInpOTCTaBJbeHH IIPABUYAH U
JIETUTUMAaH jaBHU HHTEPEC C je/THe, ¥ TIPUBATHU HHTEPEC, C IPYTe CTPaHe, HECYM-
HUBO j€ J1a IPUBATHU HHTEPEC UCTIAIITA | JIa TO, CAMO I10 ceOu, HUje HelTPaBUYHO.

VY cnyuajy Ciioponz u Jlenpoiu ipoiuus [lsedcke,”” ECJIBII je apupmrcao jen-
HO ITPaBUJIO, KOj€ j€ KaCHUje IUTHPAHO Y HU3Y CiIydajeBa KOjH Cy Ce THLAIHU J03BO-
JbCHOCTH OIpaHMYCHba MpaBa CBOjUHE Pajin CIpoBol)era MPOCTOPHHX TIaHOBA. S

25 [bid., macyc 73.

26 Ibid., craB 1 uspeke npecy/e.

27 Ibid., macyc 69, mapa. 4 nipecye.

28 Anan [Jlexo6con nporus [Bencke (Allan Jacobsson v. Sweden), npencraka 6p. 10842/84,
npecyaa on 25. oktobpa 1989. rogune, macyc 55; ®okac npotuB ®panmycke (Phocas v France),
npencraBka 6p. 17869/91, npecyna ox 23. anpuina 1996. ronune, nacyc 55; [llabotu npoTus
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Hawuwme, ECJBII je 3ay3eo cTaB Ja nprkaBa y THOTJIENY CIIpOBOhema MpoCcTopHE
MOJTUTHKE Y>KMBA MIUPOKA TUCKPEIMOHa OBJalheha, OTHOCHO J1a JPyKaBe MOTITH-
cuune EK nmajy cyBepeHo paBo y moriey \HX0BOT TEPUTOPHjaTHOT ypehema.
Wnak, oBa quckpenroHa opiamhema, vako NIMPOKO MOCTaB/beHA, HICY UCTOBPE-
MEHO 1 HeoTrpaHW4YeHa. 300T Tora je MOTPEOHO YCIIOCTABUTH PABHOTEXKY H3Mehy
rpaBa rpajoBa jJa CIpoBOJIE CBOjy IPOCTOPHY MOJNIUTHKY, C jeIHEe, U IIpaBa Ioje-
JMHAIA J]a MEPHO Y)KHBajy CBOjY HIMOBHHY, C Apyre cTpaHe.?’

4. ITIPOCTOPHO IIJTAHUPAKE V CPBUIN

[IpocropHo n ypbanucTruko mianupame y Cpouju cy ypehenn 3akoHOM 0O
TTaHupamwy 1 m3rpaamu u3 2009. ronune (Hagasse: 311M). OBuM 3akoHOM ce, H3Me-
hy ocranor ypelyyjy ycioBu n HauuH ypelema npocropa, ypehuBame u Kopuirheme
rpal)eBUHCKOT 3eMJBHINTA M U3rPaiiba o0jekaTa (wi. 1). 3akoH je nperpreo Opoj-
HE W3MEHe, a TI0je/IMHE HEeroBe oJpen0e Cy y BHIIEe HaBpaTa OWIie MporiameHe
HeyctaBHUM. [locienme n3MeHe, Koje cy crymnuiie Ha cHary HoBemOpa 2018. ro-
nvHe, caapike dak 110 umaHoBa, a HEKe O BUX CE YIIPaBO THUY MaTepHje Mmpo-
CTOPHOT ¥ ypOaHUCTUYKOT INIaHUPAbA.

Hako je y pany Beh HCTaKHYTO J1a IPOCTOPHO TUTAHUPAEHE TIPECTaBIba Jie-
JATHOCT O] JaBHOT MHTEPECa, TO je eKCINTMIUTHO HABEJCHO TEK Y MOCICIHIM
n3menama 311U (un. 11). 3mene ce, n3meljy ocTanor, OHOCE U Ha caM MOCTYIIaK
u3paje JOKyMeHaTa MPOCTOPHOT ¥ ypOaHUCTUYKOT TIaHUpamka (Wi. 30), Ha HbU-
XOBY JOCTYIHOCT ¥ 00jaBbuBame (Wi. 41 u 4. 45 ct. 2), ocHuBame LlenTpasHor
perucTpa MiIaHCKHX JOKyMeHaTa y HaJJIe:)KHOCTH PemyOnudkor reogerckor 3a-
Boza (Hagaswe: PI'3) (ui. 43), yBol)erme HOBHX (pa3a MoCTyIKa 3a IOHOMIEHE TJIaH-
CKHMX JOKyMeHaTa (paHH jaBHU yBUJ — 4. 45a; npunpema u npaheme uspaze
MJIaHCKUX TOKyMeHarta — 4. 47a, 470, 47B), Ka0 U Ha TIOCTyTaK 3a U3MEHE U JI0-
MyHE MIAHCKKUX JOKyMeHaTa (4. 510).

[Ipema Baxehem 3111, y 1oKyMeHTE TIPOCTOPHOT ¥ YPOAHUCTHYKOT TIJIAHH-
pama criafajy: 1) miaHcku TOKyMEHTH; 2) JOKYMEHTH 32 CIIPOBOlerhe MPOCTOPHUX
TUIAHOBA; 3) YpOaHUCTHYKO-TEXHUYKN JOKyMeHTH; 4) CTpareruja ofp>KUBor ypoaHor
pa3Boja PenyOnnke Cpbuje, kao u 5) HarmoHasiHa apXUTEKTOHCKA CTpaTeruja
(wr. 10 3I1N). ITocrenme ABE BpcTe TOKyMeHATa MPEACTaBIbajy HOBUHE YBEICHE
m3menama 3111 u3 2018. ronune ca HUJHeM OJIAKIIIAHOT aITUIMPakha 3a CPEACTBA
mehyHaponaux (GoHI0Ba HAMEHEHUX PABHOMEPHOM PETrHOHATHOM Pa3Bojy.>?

Opannycke (Chabauty v. France), npencraska 6p. 57412/08, npecyna on 4. oktobpa 2012. roqune,
macyc 50.

29 Crioponr u Jleapot nporus [Isescke, macyc 69.

30 Hesenka [lerposuh, Komeniniap 3axona o inanuparsy u uzpaomwu ca noseiama uzs 2018.
2ooune, Ilocnosau 6upo noo, beorpan 2018, 47.
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JIOKyMEHTH MPOCTOPHOT ¥ ypOAHUCTUYKOT IIAHUPakha Ce IaJbhe IPaHajy Ha MoJI-
Bpcre. Tako y MmiiaHcke JOKYMEHTE Clajiajy MPOCTOPHU U YPOAHUCTHYUKY TUIAHOBH,
IIPH YeMy TIOCTOje YSTUPH HUBOA MIPOCTOPHUX ITaHOBa U TO: 1) [IpocTopHM mman
Peny6nuke Cp6uje,’! 2) Perronasnu npoctopuu mias;* 3) IIpocTopHu miaH
jemuHUIe JToKaliHe camoyTtipase u 4) [IpocTopHu m1aH noapydja moceOHe HaMe-
He. OcuM ToTa, MOCTOje TPU HIUBOA YPOAHUCTUYKUX TJIaHOBA, U TO: 1) [eHepanHu
ypOanucTHuky 1iaH; 2) [nan renepande perynamuje, u 3) [lnan neraspHe pery-
nanuje (wi. 11).

N3mehy mmaHCcKkuX JoKyMeHaTa pa3IMIuTOr HUBOA IIOCTOH XHjePapXHjCKH
OJTHOC, TaKO JIa CBAKH JIOKYMEHT Y KeT MoJIpyyja Mopa Outu yckialeH ca JOKyMeH-
TOM IIHUPET MOoApYyYja, IPH 4eMY CBH OHH MOPajy OUTH y ckiany ca [Ipoctopaum
rianoM PerryOmuke Cpowuje (wi. 33 3[1M). Ocum npuHIuna Xujepapxuje, mpocTop-
HO IJIAaHUPAE Ce 3aCHUBA U HA T3B. IPHHIIUITY JUpeKTHBe. therora cymruna ce
orjiena y ToMe 1ia ,,ipOCTOPHH IJIaH Behe TepuTopuje Ynju aIMUHUCTPATUBHH
opraH mMma Behy Bmact, onpeljyje 3amaTke u yTBphyje OCHOBHE CTaBOBE pa3Boja
3a MJIaH HIOKE aMUHUCTPATHBHE jeIMHUIIE YHja CE TEPUTOPHUja ITaHupa. 33

Crpawm BpcTe mranckux nqokymenara 3111 onpelyyje HammexHOCT opraHa 3a
HUXOBO JIOHOIICHE, IIPU YeMY CY Y YCBajake TUIAHCKUX JOKYMEHATA YKJbYYCHH
CBU HUBOM BIJIACTH: PEITYOITMIKH, TIOKPAJUHCKH 1 JIOKaHA (Wr. 35). Harmonarau
MJIAHCKU JIOKYMEHT KapaKTEpPHUIle BUCOK CTEIIEH OMINTOCTU. Y BeMy Tpeba aa
Oyay caapkaHW HA4YelHH ITUJbEBU M IIPUHIIMITU IPOCTOPHOT TUIaHUpama. Ha
OCHOBY H€ra ,,ce MPeAy31Majy CBE Jajbe MEPEe KOje 0’KUBJhABA]Y Y EbeMY TIPOKJIa-
MOBaHY CTPATErHjy U TAKTHKY O pa3Bojy MPOCTOPHIUX 3ajenuuria. 34 Kao qyropouan
TJIaH, OH UMa ,,BPJIO JISJIMKATAH U CIIOXKEH 3ajaTak npeaBularma u Tpacupama Oy-
nyher pasBoja u maBama Bu3mje OyayhHocTw. 3 Ha HuKeM, perHoHaIHOM HUBOY
ce paspal)yjy HaAIlMOHAJIHH TJIAHOBU MOCTABJbAEKEM OKBHPA 32 JIOHOIICHE KOH-
KPETHUX OJTyKa KOje ce THIy MPOCTOPHOT IIaHupama. HajaeTassHuju 1 3a 1mo-
JeAVHIIEC Haj3HAYAJHU]U jeCy TPOCTOPHU ILIAHOBHU KOje JIOHOCE JeIUHUIIE JTOKATHE
camoympase. OHH TTPOTHUCY]Y KOHKPETHE YCIIOBE 3a ypeheme mpocTopa, HaMeHy
Y HaYWH KOpHUIIhema 3eMJbUIITA U JApyra MUTamkba 0] HEIOCPEIHOT 3Hauaja 3a
CTaHOBHHUIITBO.3®

31 3akon 0 npoctopHoMm Iutany Peny6iuke Cpouje ox 2010. mo 2020. roauHe.

32 [Mocroje u JoKyMeHTH 3a cripoBohermbe (umriemMenTanujy) [poctopHor miana PenyOnuke
CpOuje 1 pernoHaIHOT MpocTopHOr miaana (wi. 12 3[1N).

3 B. Piha, 72.

34 Ibid., 61.

3 Ibid., 62.

36 Commission for Territorial Cohesion Policy and EU Budget, Spatial Planning and go-
vernance within EU policies and legislation and their relevance to the New Urban Agenda 2018
— A report written by: Erich Dallhammer, Roland Gaugitsch, Wolfgang Neugebauer, Kai Bohme,
2, NOCTYIHO Ha: https.//cor.europa.eu/en/engage/studies/Documents/Spatial-planning-new-urban-
agenda.pdf, 15.11.2018.
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W3 yria orpanndema mpaBa CBOjHHE HajOUTHHUJU CYy MPOCTOPHU TIJIAHOBH
KOjU caapiKe Mpeln3Ha npasuia rpalema (4. 29), nonyT: BpcTe U HaMeHe 00jeK-
Ta KOjU C€ MOTY TPaJUTH U YHja je u3rpaama 3abpameHa y oapeheHnM 30Hama,
ycIIOBe 3a maplenanujy, npenapueiannjy u gopMmupame rpal)eBUHCKE mapuene,
IPONUCHBAK-¢ MUHUMAITHE M MAaKCHMaJTHE TIOBpIIKHE rpal)eBHHCKE mapliene, mo-
noxaj objekara, Hajeehu JO3BOJbEHH MHJIEKC 3ay3€TOCTH HJINM U3rpal)eHOCTH rpa-
heBuHCKe mapiene, Hajehy M03BOJbEHY BUCHHY HMIIH CIIPATHOCT 00jekara, yciIoBe
3a M3rpajiiby Apyrux objekara Ha UcToj rpal)eBHHCKO] mapLesy, Kao U YCIOBE U HAYMH
00e30ehnBama IpUCTyTIa apIeyd U IPocTopa 3a MapKupame Bo3wmia (4. 31).

5.3HAYAJ 1 METOAUM [TPOLUEHE BPEJHOCTU
HEITOKPETHOCTH

BpenHOCT HEMTOKPETHOCTH CE& MOYKE M3PA3UTH HA BUILC HAYWHA. [[paguiHuK
o Hayuonannum ciianoapouma, kooekcy eiiuke u ipasuiuma upogpecuonaiio
HOHAWARA TUYEHYUPAHOZ UpoyeHuiliesa’’ TIO3HAje Yak 1ecT Moryhnx HaunHa
onpehuBama BpeAHOCTH HEMIOKPETHOCTH, U TO: TPKUIIHY, dep, criequpudny,
CHHEPreTCKY, HHBECTUIIMOHY, BPEIHOCT y CIIy4ajy aJITeépHATHBHE ynotpebe u
BPEIHOCT y CiTyuajy NpUHYAHE IMpoaaje. Y MpaKcH ce Kao pejeBaHTHa Hajuemhe
y3uMa TpXKHIIHA BPETHOCT HeMOKpeTHOCTH. [Ipema momenytom [IpaBumHuky
oHa ce onpehyje kao ,,u3HOC 32 KOju OM HEMOKPETHOCT MOTJIa Jia Ce Pa3MeHHU Ha
JIaTyM IPOLEHE BPEIHOCTH M3Mel)y BOJFHOT KyIIlia M BOJGHOT TIPOJABIA, Y TPaH-
cakIuju u3mel)y He3aBUCHHUX M HETIOBE3aHUX CTpPaHa, y3 aJeKBaTaH MapKETHHT,
Ipu 4eMy Cy 00e CTpaHe I0CeI0Balie JOBOJBHO Ca3Haba, MOCTynase pa3dopuTo
U HUCY OuIte moa mpuHymaom. 38

TpXuIIHY BpeAHOCT HETIOKPETHOCTH j€ MOTPEOHO OPEIUTH Y HU3Y CIyda-
jeBa. OHa je, Ha puUMeD, KJbyUHa KOJI ofpehuBama HaKHAJE KOja ce MMa UCILIa-
TUTH Ha UM€ eKCIPONPHUCAHEe HEMOKPETHOCTH.>® 3aTuM, y cily4ajy aa TUTYJap
npasa rpeye KyNnoBHHE JKeJU J1a peain3yje MpaBo MpeKyna, OH je HCTOBPEMEHO
ca TOJHOLICHEM Ty K0€ JTy’KaH J1a OJIOXKH KOJI Ha/ITIEXKHOT Cy/ia N3HOC Y BUCHHU
TPXKHIIHE BPEAHOCTH HETIOKPETHOCTH Ha JIaH MopHomenha Tyx6e.*’ Ocum Tora,

37 Cryocoenu Znacnux PC, 6p. 70/2017.

38 Hauponanuu crangapy 3a npoueny speanoctu 1 (HCIT 1).

3 Y. 1 3akona o excriponpujaunju, Cnyocoenu Znacnux PC, 6p. 53/95, Cayocbenu nucii
CPJ, 6p. 16/2001, Cryorcoenu cnacnux PC, 6p. 23/2001, 20/2009, 55/2013 (Onnyka YcraBHOT cyna),
106/2016 (AyTEHTHYHO TyMauCHke).

404y, 10 ct. 5 3akoHa 0 npoMeTy HenokpetHocTH, Cryocoenu Zrachux PC, 6p. 93/2014,
121/2014, 6/2015. OBo pemiemse je mpenBuleHo ca MUJbEM Ja ce CIPEYH HECOCHOBAHO aHTa)KOBAHHE
CyZa y CUTyalluju Kaja TUTYJap npasa npede KyHoBHHE, HAKO JKEIH, HEMa J0BOJFHO CPE/ICTaBa
J1a TOCTAHE BIACHUK HEIMOKPETHOCTH HA KOjy CE OIHOCH HEroBo MpaBo npeye kynosute. O onpas-
JAHOCTH yCJIOBJbaBakha JOIYIITECHOCTH TYKO€ M0JarambeM H3HOCA KOjU OAr0oBapa TPIKUIIHOJ
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TPKHIITHA, Tj. IPOMETHA BPEITHOCT HEMOKPETHOCTHU UTI'PA YIIOTY M TTPUITHUKOM OJI-
MepaBama HaKHaAe KOjy, Mol opeheHnM yciaoBuMa, BIACHUK 3eMJBUIITA UMa
[paBo J1a MOTPakyje Oj rpaauTesba y ciy4dajy rpalema Ha Tyhem 3emsbuiiry. !
Tpxunraa BpeIHOCT 3eMJBHINTA je KJBYUHA U KOJ ofpehBama HaKHaE Koja ce
MMa UCIUIaTUTH Ha MMe KOHBEp3Hje MpaBa Kopuirhema y mpaBo CBOjHHE Ha rpa-
eBUHCKOM 3eMJBHIITY, Y OHUM CITy4ajeBUMa Kajia Ce OHa BPIIHU y3 HakHaay.? Y
MOCTYTKY U3BPIICHA HAa HEMIOKPETHOCTH ce Takohe Mmojia3u oJ] TPIKHUIIIHE Bpe/l-
HOCTH HETIOKPETHOCTH, ™ a by je MOTPEOHO YTBPAUTH U MPE 3aCHUBAhA XUITOTE-
Ke KaKko OW ce yTBPAMJIIO JIa JIX je OHa JI0OBOJhbHA 3a mokpuhe obe30ehenor notpa-
KHMBama, K0 M y BAHCY/ICKOM MMOCTYNKY Hamupema.** OHa je peneBaHTHA MPH-
JIMKOM yTBphHBamka OCHOBHIIC 3a MOpe3 Ha Hacjehe U NMOKJIOH, Kao U y ciay4ajy
yTBphHBama OCHOBHIIC MTOPe3a Ha MPEHOC aNCONYTHUX MPaBa, Moj YCIOBOM Jia
je yroBopeHa IieHa HrKa Off TPJKUIITHE BpeaHocTH. Y YV ciayuajy cripoBohema yp-
OaHe KoMacallyje, TPJKUIIHA BPeHOCT rpal)eBUHCKe mapiiesic HAKOH CITPOBEICHOT
MocTyTmKa Tpeba J1a oroBapa HajMame BPEAHOCTH rpal)eBUHHCKOT 36MIBHUIIITA
KOj€ je YHETO Y KOMacaInoHy Macy.*

W3 HaBesieHNX MprMepa ce BUJIH Jia je ToTpeda 3a yTBphuBameM BpeJHOCTH
HEMOKPETHOCTH IHPOKO pacnpocTpameHa. [IpolieHa BpeTHOCTH HEMOKPETHOCTH
Moyke OMTH TojeMHavYHa U MacoBHA.*’ JIOK ce mojennHavHa IMpoIeHa OMHOCH Ha
YTBphHUBame BPEIHOCTH CBAKE HEMOKPETHOCTH MOHA0C00, MAaCOBHA MTPOLICHA BPE/I-
HOCTH HEMTOKPETHOCTH MOPa3yMeBa ,,lipoliec oipehrBama TPIKUIITHE BPSTHOCTH
HEMOKPETHOCTH Ha oJipel)eHu JaTyM, KOjHU Ce BPIIH 3a CBAKY HEMOKPETHOCT YITH-
CaHy y KaTacTap HelOKPETHOCTH KOpUIThemheM yIrcaHuX MojiaTaka O HelOKpeT-
HOCTH, Y3 IPUMEHY CTaHIapIu30BaHUX METO/Ia U CTATUCTHYKOT TECTHPama. 43

BPEIHOCTH HETIOKPETHOCTH, YMECTO H3HOCA KOjH OATOBapa IIEHU KOja je CTBApHO 32 by U Mmiahe-
Ha BugeTH y: Radenka Cveti¢, Pravo prece kupovine, SCI, Novi Sad 2002, 201-206.

41y, 24-26 3akoHa 0 OCHOBAMa CBOjMHCKO-TIPAaBHUX ofHoca, Cnyocoenu nucii COPJ, 6p.
6/80, 36/90, Cnyorcoenu nuciu CPJ, 6p. 29/96, Cnyocbenu Znacnux PC, 6p. 115/2005.

271, 2 c1. 3 3aKkoHa 0 peTBaparmy Mnpasa Kopuirhema y MpaBo CBOjUHE Ha Tpal)eBUHCKOM
3eMJBHIITY y3 HakHany, Cayocoenu Zracnux PC, 6p. 64/2015. Buiie o KOHBep3uju mpaBa KOpH-
mrhema y npaBo cBojuHe Ha rpaljeBuHCKOM 3eMipnInTy BUA. y: Sofija Nikoli¢, ,,Pretvaranje (kon-
verzija) prava kori§¢enja u pravo svojine na gradevinskom zemljistu u Srbiji“, Nova pravna revija
— Casopis za domace, njemacko i evropsko pravo 1/2016, 40-50.

4 Y1, 165 3akona 0 usBpuiewy u 00e3oehemy, Cryocbenu Znacnux PC, 6p. 106/2015, 106/2016
(AyTeHTHYHO TyMaueme), 113/2017 (AyTEeHTHYHO TyMadeHe).

44Y71. 34 3akona o xunoreuu, Ci. Zracnux PC, 6p. 115/2005, 60/2015, 63/2015 — oqnyka YC
n 83/2015.

41, 16 u 27 3akoHa o opesumMa Ha uMoBuHY, Cryocoenu Zracnux PC, 6p. 26/2001, 45/2002
(Onnyka CasesHor ycraBHOT cyna), 80/2002, 135/2004, 61/2007, 5/2009, 101/2010, 24/2011, 78/2011,
57/2012 (Onnyka YcraBHor cyzaa), 47/2013, 68/2014, 95/2018, 99/2018 (Omnyka YcTaBHOT cya).

46 1, 108a 3ITH.

47 Branko Bozi¢ et. all, ,,Vrednovanje nepokretnosti u Republici Srbiji, Tehnika — Nase gra-
devinarstvo 4/2014, 572.

481, 3 TIpaBuIIHUKA O TIPOLCHHU BPEAHOCTH HenokpeTHoCTH, Cryochenu Znacnuk PC, 6p.
113/2014.
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3aKOHOM O JP)KaBHOM IIPEMEPY U KaTacTpy je yTBpheHo a mporeHa Bpe/I-
HOCTH HENOKPETHOCTH MPEJCTaBJba ONIITH HHTEepec 3a PenyOnuky Cpoujy (.
6) 1 ma cnaga y nenokpyr PI'3-a (wr. 10 c1. 1 Tauka 14). [lox mpoueHoM ce moa-
pa3syMeBa yTBphHUBakkhe TPIKUIIHE BPEJHOCTH HEIIOKPETHOCTH YITUCAHUX Y KaTa-
crap HenokpeTHOCTH. OBaj 3aKOH MPEIU3HUpa JIa CE Y CMUCITY HErOBe TPUMEHE,
TOJ] TPXKUIITHOM BpeAHOIINY cMaTpa BPEIHOCT JI0 KOje CE JIOLLIO MOCTYIIUMA H
METOAMMa MacOBHE IIPOIICHE BPETHOCTH HETIOKpeTHOCTH (W1. 149). OHa 00yxBa-
Ta TeHepaJHy MPOICHY BPEIHOCTH HEITOKPETHOCTH Ha OCHOBY Koje ce oapehyje
BPEIHOCT TI0jeIMHAYHE HETIOKPETHOCTH KOja ce yIHCyje y 6a3y momaTaka karactpa
HenmokpeTHOCTH. (wi. 150, 151). V cBpXy MacoBHE IIPOIICHE BPEIHOCTH HETIOKPET-
HoctH, PI'3 Bou perucrap meHa HEIMOKPETHOCTH ¥ KOJU CY jaBHH O€JIeKHIIIH
JUyKHH J]a YHOCE LIEHE U JIPyTe MoJaTKe 0 HEMOKPETHOCTUMA U3 yTOBOpa O KYIIO-
Tponaju u 3akyny (wi. 152).

3a pa3nuKy 0j] MAaCOBHE MPOIICHE BPEIHOCTH HEITOKPETHOCTH KOja Ce MPBEH-
CTBEHO BPIIY U3 CTATUCTHYKUX M (PUCKAIHUX pasiiora, MojeIMHaYHa BPEIHOCT
HETIOKPETHOCTH ce ofipeljyje o cTpaHe BelTaka OJJHOCHO OBIalIheHux mporie-
HHUTEJba Y CBAKOM KOHKPETHOM CITy4ajy UMajyhu y BUIY CIIeITU(UIHOCTH CBAaKe
HermokpeTHOCTH.> 3a moTpebe MojeJuHaYHe MPOIIEHe C€ KOPUCTH APyTa METO-
nonoruja. Tako, mpumepa panu, llpasurnux o Hayuonarnum ciuanoapouma,
KOOEKCY ettuKe U Upasuiuma upohecuoHarnoé HoHauara TUYeHyupanos upo-
yeHullesba TIpenBUha Tpu Moryhe MeTome polieHe BpeTHOCTH TT0jeTMHAYHE He-
MOKPETHOCTHU ¥ TO: KOMIIAPATUBHU, TPUHYHU U TPOIIKOBHH IIPUCTYTI.

6. OATOBOPHOCT APXABE V BE3U CA
(HE)CITPOBOBEBEM ITPOCTOPHE IIOJIMTHUKE

OnroBopHOCT ApKaBe y BE3H ca CIPOBO)EHEM ITPOCTOPHE MOJIIUTHKE Ce
MO>Ke TocMaTpaTH u3 ABa yria. C jeqHe cTpaHe ce MO)Ke HOCTaBUTH MUTAE MO-
CTOjama OITOBOPHOCTH APIKaBe Tj. MMallala jaABHUX OBJamhemna 3a MITeTy Kojy
BJIACHUIIM HETIOKPETHOCTH MOT'Y JIa ITPETPIIe YCIIea H3MeHe BakehHX IPOCTOPHUX
TUJTaHOBA, JIOK C€, C APYTe CTPaHE MOXKE MOCTABUTH MUTAE OJITOBOPHOCTH JIprKa-
BE 3a MTETY Koja je HacTalia IPOITyIITameM CIIPpOoBOl)erha Mepa MPOCTOPHE MOJTH-
THKE O] CTPaHe HaiIexkHUX opraHa. O o0a nutama ce 1o caja uzjacano ECJbIT
ynju he 3aKkJpydnn yKpaTko OUTH u3nokeHn. OCUM Tora, HOBHHY Y TOTIIEAY
OJITOBOPHOCTH MMaJialla jaABHUX OBIalhema 3a ITEeTy KOjy MPETPIH HHBECTUTOP
y CIIy4ajy M3MEHe yCIIOBa Ha OCHOBY KOJUX C€ M3/1ajy JIOKAIHM]CKH YCIOBH CaApKU
u nomahu 3I11.

4 http://katastar.rgz.gov.rs/RegistarCenaNepokretnosti/, 27.11.2018. roguse.
50 B. Bozi¢ et. all, 575.
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O oATOBOPHOCTH Jp’KaBe 3a MITETY KOja €eBEHTYaJIHO HaCTaHE yCJe CIIpo-
Bolera MPOCTOPHUX IJIaHOBa cBefoun Beh mpukazana ognyka ECJbIT y ciyuajy
Ciioponé u Jlenpoiu uipotuus [llseocke. Mepe koje je Tpax CTOKXOIM HAMETHYO
BIACHHLIMMA ofipeheHnX HemokpeTHocTH, npema Buhewy ECJIBII, 3agoBosbue
Om 3axTeBe KOju MPOUCTUYY U3 IOKTPHUHE MPAaBUYHE PABHOTEKE /1A Cy Y3 FBUXOBO
yBohemwe Ouie npensuleHe 1 MOryhHOCTH BIacHHMKA J1a 3aXTeBajy ckpaheme
ILMXOBOT Tpajarka WK, TIaK, HAKHAy MpeTpIlJbeHe Irere.’!

Kana je peu o nmpaBy CpOuje, 0CHOB OATOBOPHOCTH HOCHJIAIA jJABHUX OBJIa-
mrhema 3a MTeTy Koja HacTaHe YCIIe ] CIpoBolema MpOCTOPHE TIOTUTHKE je TIPBH
MyT eKCIUIMIUTHO peaBuler HajHoBujuM n3meHama 311U u3 2018. rogune. Ha-
nme, wianoM 57 c1. 12 311U je mpomucano cienehe: ,,Ak0 HaKOH U3AaBama JIo-
KallMjCKUX yCJIOBa HEKH O] MMaJlalla jaBHUX oBJamheha H3MEHH yCI0BE KOjH Cy
CacTaBHU JICO U3MIATHX JIOKAIIMjCKUX yCIIOBa, OATOBOPAH j€ 3a MITETY KOjy je WH-
BECTUTOP MPETPIEO yclea Npeay3uMamka akTUBHOCTH Ha OCHOBY MPBOOUTHO
M3IaTUX JOKAIHMjCKUX yciaoBa. OBa oapenda je HOByM y momMaheM 3aKOHOIaBCTBY
Y IpeCcTaBJba OCHOB OAATOBOPHOCTH MMaJlala jaBHUX OBialhema 3a ciydaj aa
M3MCEHE €JIEMEHTE KOjH Cy CacTaBHH JIC0 JIOKAITH]CKUX YCIIOBA Y KOj€ Ce WHBECTH-
TOp MOY31a0 ¥ Moveo Aa npeay3uma oapehene aktuBHocTU. OHa mpeacTaBiba
BEITMKH KOPaK HAIPe ] YTOJIUKO IITO Cajia HUje CIIOPHO J]a OBAKaB BHJI OJTOBOP-
HOCTH TIOCTOjU U yjeHO Jlaje CUTYPHOCT MHBECTUTOPY Aa Hehe TpHeTH IITeTy,
Tj. 1a he My oHa OuTH HamOoKHal)eHa y CiTydajy ma ce, OCJIOHIIeM Ha M3aTe JIOKa-
LHjCKE YCIIOBE, YIIYCTHO Y pealn3allijy cBoje HHBECTHIIH]E.

C npyre cTpaHe, OITOBOPHOCT JIpKaBe 300T HECIIPOBOl)emha IMPOCTOPHE TI0-
JIUTUKE WIycTpyje ciydaj Onepunaus npotus Typcke (Oneryildiz v. Turkey)
koju je Bohen mpen ECJBIL. On ce Tumao mocrojama OATOBOPHOCTH APKaBe 3a
MaTepHjaJiHy U HeMaTepujaIHy IITETy HACTAIy YCJIeA IPOMyIITama IpKase Ja
MMILIEMEHTHPA CBOjY TIPOCTOPHY MOJIUTHKY.

Hauwme, nogHOCH a1 TpEICTaBKe je 3ajeHO ca CBOjUM polalnmMa KHBEO y
cupomarnrtHoM kpajy McramOymna, y KoMe ¢y MMOAUTHYTH O00jeKTH 3a KUBOT, 0e3
JI03BOJIC HAJUICKHUX OpraHa u To y OJU3uHU JenoHuje. McnapaBameM MTETHUX
racoBa KOju Cy HACTaJlh pa3rpamkboM OTIIala Ha JETIOHUjH je N30mIa eKCIIo3Hja
KOja je YHUIITHJIA HeKOJUKo Kyha, ykipydyjyhu u objekaT mogHoCHOa 3axTeBa
KOjH je TOM IIPHJIKKOM HU3TyOro 9 diaHoBa mupe mopoautie. Y ciaydajy je ECJbIT
HAIlao J1a je JpKaBa OATOBOPHA 32 IITETY KOjy je MPeTpIeo MOoIHOCHIIaLl TPe/-
CTaBKe 300T MpoIymITama Ja Ipeay3Me MPeBeHTHBHE Mepe U Mpeaypean Ha-
CTaHaK mTeTe. YIPKOC MOCTojamy 3a0paHa Irpaime Koje Cy MPOUCTULATIE U3
MPOTHCa O IPOCTOPHOM ILUTAHUPamY, APKaBa je, Tolepuiryhu nuBipa Hacesba,
oxpabpuBaa BUXOBO YKIbYUUBamkE Yy YPOAHO OKPYKEHE, YUME je IOCPEIHO
MIpUXBaTHIa BUXOBO MOCTOjarkbe. CBOjUM TIOHAIIAHEM JpKaBa je MPaKTHIHO

3! Cniopowr u Jlenpor npotus IIBencke, macyc 73.
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aMHecTHpasa KpIIeke MPONKca U3 00JIACTH MPOCTOPHOT IIAHUPAKkA, YKIBY1y-
jyh¥ ¥ HE3aKOHUTY OKYTAIH]y APyKaBHOT 3eMJpHIITa. C 003UPOM Ha TO JIa YIIPKOC
MIOCTOjarky 3aKOHCKOT OCHOBA 32 PyIICH¢ HeJIeTaIlHO n3rpaljeHor objekra y apka-
BUHH MOJHOCHOIIA MTPEACTABKE, HUKO O HA/IJIOKHUX OpraHa HUIITA HUje MPEAy3€0,
ECJBII je o6aBe3ao Typcky ma HaJOKHAAM IITETY KOjy j€ OH IMPETPIIE0.>>

7. 3AKJBYHAK

[IpocropHo mnaHupame uMa mocedaH 3Hauaj 3a IPYIITBEHY 3ajeHUILY, jep
oMoryhyje 3alITuTy BayKHHUX jaBHUX HHTepeca. OpraHu Jp)KaBHE BIACTH U JIOKaJ-
HE caMOyIIpaBe Cy OBamheHu 1a pa3InIuTHM IUTAHCKUM JIOKYMEHTHMa OJpeie
3a Koje HaMeHe, Mo KOJUM YCIIOBUMA M Ha KOjU HAYMH CE MOYE KOPUCTUTH TIPO-
CTOp Y PeXKUMY jaBHE CBOjUHE, alld UCTO TAKO M MPOCTOP KOjH je y IPUBATHO]
cBojuHHU. To 3HAUM J1a ce MPOCTOPHHUM INIAaHUPAHEM MOTY OTPAHHMYUTH CBOJUHCKA
opnanrhema. Takas BU IpKaBHOT HHTEPBEHIIMOHN3MAa MOXe JONPHUHETH yBeha-
Y BPEJHOCTH HEKPETHHHE, a1l MOKe OUTH U Pa3Jior 3a BEeHO JIPaCTHYHO 00e3-
BpehuBame. HamesxHu oprany Mory JOHOIIEHEM IJIAHCKUX JOKyMeHaTa ONTHO
M3MEHUTH UMOBUHCKY IO3UIIM]y TUTYJIapa MpaBa CBOjHHE. 32 Pa3uKy OJ eKC-
MpoIIpHjaIyje, KO Koje je mpenBul)eHa T3B. MpaBUYHa HAKHAJa, 3a CIIy4YajeBe
yMambeha BPeTHOCTH HETIOKPETHOCTH ycJie]] TPOCTOPHOT IIaHNpamha HHje ycTa-
HOBJBEH e(hMKacaH MEXaHH3aM 3aIITUTE IPUBAaTHUX HHTepeca. Mmak, HeKOIHKOo
CYJICKHX OJITyKa KOje Cy aHaJIM3upaHe Yy OBOM pajy yKa3yjy Ha TO Jia je JIOIILIO
no onpeheHor momaka y Toj 00acTH Ha MPaKTUIHOM TLIaHY.

Onnyxa EBpornckor cyna 3a jbyJicka npasa y ciyuajy Ciopon u Jlenpoiu
iipotuus [llgedcke M OOKIUpUHA pasHOTedice UHIiepeca, HAaTOBEIITaBajy 3HaYajHe
MpOMEeHe y offHOCHMa M3Mel)y IpyKaBe U BIaCHUKA HEMOKpeTHOCTH. Opranu JAp)kaB-
HE ¥ JIOKaJIHE BJIacTH he HeCyMI-MBO MOPATH Ja BOZIE BUIIIE padyHa O e(peKTHMa
MPOCTOPHOT MJIaHUPaka U MIIAHCKUX JOKYMEHATa Koje JOHOCE y OKBHPY CBOjE
Ha utexxHOCTH. Ha TO he nx mpumoparn HOBH HHCTPYMEHTH 3a 3aLITUTY YHUBEP-
3aJIHUX JbYJCKHX IpaBa, MONyT yCcTaBHE kande. MehyTum, u 3a ApKaBy U 3a
BIIACHUKE HETTOKPETHOCTHU O OMII0 00Jbe /1a ce TaKBa MUTamka He PEeIaBajy Mmpes
nomahiuM 1 eBpOTICKKUM cyioBUMa, Beh a ce ycrocTaBu MexaHu3aM Koju hie omory-
hutH 1a ce paBHOTE)a HHTEpEca OCTBapyje Y MINPeM KOHTEKCTY. JeTHO o1 penrerma

32 Ouepunaus npotus Typcke (Oneryildiz v. Turkey), mpencraska 6p. 48939/99, npecyna
Benmuxor Beha on 30. HoBemOpa 2004. ronune, macycu 104, 105, 107, 109. KomenTap npecyne Beha
on 18. jyna 2002. ronune y ciryuajy Onepunau3 npotus Typcke Buz. y: Ayman Hukonuh, ,,Xap-
MOHHM3aIlfja CTBAPHOT IIpaBa Ha MPOCTOpY jyrouctoune EBpone”, y Kwu3u: byoumilewiancku
cumiiosujym — Hodpunoc pechopmu ciieaprol iipasa y oporcasama jyeouciioune Espoiie, [Das
Budapester Symposium — Beitrage zur Reform des Sachenrechts in den Staaten Sudosteuropas),
Edition Temmen, Bpemen, 2003. ctp. 211-212.
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je ma ce popmupajy moceOHM POHIOBU U3 KOjUX OU ce ucrurahmBana HakHaa 3a
YMamEeHhe BPEHOCTH HEKPETHUHA, JI0 KOJUX JI0JIa3U YCIIe/ HeraTUBHUX edeKaTa
MIPOCTOPHOT TIIaHupama. CpeacTBa 3a Te HaMeHe Ou ce Moriia 00e30eTUTH yBO-
hemeM BHIITUX IOPECKHUX CTOIA Ha TIPOMET HEMOKPETHOCTH YHja je BPSIHOCT 3Ha-
4JajHo yBehaHa MpOMEHOM IIJIaHCKHUX JOKyMEHATa.

Y OBOM KOHTEKCTY je BaXXHO HAIJIACUTH Jia j& TOKTPHHA PAaBHOTEKE UHTE-
peca o HeTaBHO MO00WIa MECTO M Y TIpaBHO] peryiaTuBu PemyoOnmke Cpowuje.
3aKOHOM O TUTAHUPAkY M U3TPaIbU je MPOIKCAHO JIa je uMaiall jaBHUX oBJalihe-
Ha KOjU U3MEHH YCIIOBE M3 M3/IaTUX JIOKAIM]CKUX yCJIOBa OATOBOPAH 3@ IITETY
KOjy HHBECTUTOP MPETPIH YCIe/ Mpeay3uMamka aKTHBHOCTH HA OCHOBY IIPBO-
OMTHO M3IaTHX JIOKAINjCKUX ycioBa. HaBemeHo HOpMaTUBHO PENICHE je HeCyM-
HUBO YCBOJEHO TOJI IIPUTUCKOM MOTpeda 3a CTpaHUM MHBECTHIMjamMa. MehyTum,
OHO MOKE JOITPHHETH MOOO0JBIIARY TO3UIIHjE Y KOjOj ce Hala3e M IPyTH Cy0jeKTH
KOjH TpIIE IITETHE MOCIEIUIIE YCIe [ TPOMEHE MPOCTOPHUX IIAHOBA U Ca HhUMa
MOBE3aHUX IJIAHCKUX JIOKyMEHATA.
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Ownership Right and Spatial Planning:
Influence of Spatial Plans on Immovable Property Value

Abstract: Spatial planning is of a particular importance to the community
given that it brings order to the coexistence of people within certain territory and
enables protection of significant public interests. International agreements, con-
stitutions and various acts entitle state and local authorities to determine, through
various spatial plans, under what conditions and in which way public spaces and
privately owned property can be used. This further implies that spatial plans may
limit ownership entitlements. From the owner’s perspective, effects of state inter-
vention in such cases may prove to be positive. For instance, transformation of
agricultural land of an insufficient quality in urban building land could lead to the
increase of a lot’s market price. Nevertheless, there are some situations in which
spatial plans may cause decrease of immovable property value. This, for example,
will happen in case when authorities decide that a highway will be built near a
peaceful housing block in the suburb. Contemporary legal systems widely
acknowledge that public interest supersedes the private one, and that ownership
right could be limited and even taken away if that appears necessary for the sake
of fulfilling justified and important community’s needs. In case of expropriation,
owner is entitled to the so-called fair remuneration. However, when it comes to
the decrease of immovable property value due to the changes of spatial plans,
numerous questions and disagreements exist. In one decision of the European
Court of Human Rights that dealt with the issue of spatial planning (Sporrong
and Lonnroth v Sweden), an opinion has been expressed that spatial planning
must be devised in such a way so as to strike a balance between community inte-
rests and those of private owners. That gave birth to the fair balance doctrine. In
the meantime, it was also incorporated in the regulation of the Republic of Serbia.
Planning and Construction Act provides that a competent authority which changes
conditions making an integral part of the issued location conditions, shall be liable
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for the damage caused to the investor provided that he already undertook some
activities pursuant to the primarily issued location conditions. This solution was
undoubtedly adopted under the pressure of foreign investments. However, it could
also improve a position of other persons suffering damage due to the changes of
spatial plans and documents connected to them.

Keywords: spatial planning, public interest, ownership, immovable property
value.

Jarym npujema pana: 18.01.2019.
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