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HAJIOI' Y HACJIEHOITPABHOM
3AKOHOIABCTBY CPBUJE U
OCTAJINX 3EMAJBA EBPOIIE’

Casrceitiax: Koo beciliaiunos ciuuyarea, ouwineiupuxsahero je oa auye xoje
HeKoMe OCiliasba 0opeleny KopUuci, Modice iy UCHLY KOPUCTH, y SPaAHUYAMA 00pe-
henum 3axonom u oiltdepetuiuu Hekom oyacnouwhy. Hapasno, ne paou ce o iipo-
MUBHAKHAOU 3a DeCIIATUHO ClUUYarbe, HUU 0 0ZpaHudersy c10000e ciuuyared, éeh
o cileyughuunum mooupurayujama. Jeona 00 mux je u HaioZ, Koju je, opeo ycio-
84 U POKA, C80je MeCllo Hawao u y maidepuju HacieoHoz ipasa. Hhe2oso iipasro
oejcitiso 021eda ce y KOHCIUIUYUCAbY Tepeiia Ha CIUPanU Iuyd Koje ce jaémsa Kao
ciuuyanay o HacieOHoUpasHom ocHogy. ¥ pady he ouittu dpuxazanu. iojam u
HAJBAJICHUJA OeCT6A HALOZA, ) CMUCTY Fe2080 UCTYbeFbd, Al U HOCAeOUYd Koje
Hacyiiajy kaoa ce oH He UCHYHU; CYOjeKiluU Hanlo2a U uxos melycobHu ooHoc,
ile fojedune cileyupuuHOCUU Koje U3 me2a Upousuidse, Kao U pazepanuierbe
Han02a y 00Hocy Ha cauune unctuuinyiue. Cpoc pada ipeociiasba HAYUOHAIHO
3AKOHO0ABCIIBO, V3 UpuKas sadcehux pewerva buswux opacasa COPJ, Pycuje,
byzapcke, Ayciupuje u Hemauxe, padu caznedasarea y Kojoj mMepu je HOpMAaiuug-
Ho ypelere nanoza y domahem 3aKOHO0ABCIUBY CIUUHO, OOHOCHO, KOIUKO OHO
00CYiia 00 pecynucara 0802 UHCIUUILYILA Y OCIUAIUM CHOMEHY UM 3eMbAMA
Espoiie. Umajyhu y eudy oa je y upasy Cpouje y wwoxy uzpada I pahanckol 3arxo-
HUKA, ayiiopu Kopuciie Upuiuky 0a yKaxcy Ha uzeecHe Hedociiaiike y iozniedy

* Pay je noceheH HayYHO-UCTPAKUBAYKOM MIPOJEKTY ,,IIpaBHa TpaauIMja U HOBH IIPABHH
n3a3zoBu” unju je Hocunar [IpaBuu ¢pakynrer y Hoom Cany.

1619



[p Jenena B. Bunuh Tpananh, Munmna C. Kosauesuh, Hanoe y nacrneonoiipagnon... (ctp. 1619-1639)

{H0jeOUHUX 3aKOHCKUX pewerba HoceeheHux HAloZy U cX00HO twome Ha mozyhe
ipasye mLe20602 HOpMaiiueHoZ yobiuuera de lege ferenda.

Kayune peuu: nanos, nacieonux, uciiopykoupumay, packuoHu ycios, ucio-
PYKa, wyicoe.

1. IIOJAM U OCHOBHA OBEJIEKJA HAJIOTA

Hanor wn xaxo ce, pelje, Ha3uBa TepeT (011 TaTUHCKE pedu modus) je oapen-
0a y 3aBelTarmy KOjOM 3aBellITallall HaJlaKe CBOjJUM YHUBEP3aJIHUM U CHHTYJIapHUM
cykuecopuma Heky ynHua0y. [Ipeamer Hasora Moxe fa Oyze CBe IITO HHAue MOXKE
OWTH MpeaAMeT O0NMranyja: akTHBHO TIOHAIAKE Y BUAY MPEAYy3UMama palabe
WM TTACHBHO JIPKarhe, TPIJEHhE HITH MPOIYIITAhE Padbe Ha KOjy je JINIe NHa-
ye opanrheHo. Y morieny BpeMEHCKOT Tpajama 00aBe3e, OHa Ce MOXKE UCTTYHUTH
OJIjeTHOM WJIH CYKIIECHBHO. Y CBaKOM CIIy4ajy, Kako TOJ Ja je pamba KOHIUITH-
paHa, 0 HaJIOTy C€ MOXKE TOBOPUTH CaMO Kao O YCTaHOBH JOOPOYMHHX pacrioa-
rama, jep je 1o CBOjoj MPUPOIH HECIIOjUB Ca TEPETHUM IPABHUM IOCIOBHMA.!

O Hasory, Kao 0O JI0JIaTHOj, aJli CacTaBHO] OIPE/0U 3aBelITamba OIIyUyje
CyJ WJIY jaBHH O€JIeKHUK KOjH je oBJalIheH J1a pacnpaBiba 3a0CTaBLITHHY. Y CIIy-
Yajy NMoCTOjama HaJloTa y 3aBelITamby, U3peKa y pelewy o HaciehuBamwy mMopa
caJip’KaTH ToJaTKe O YUEHCHUIIH Ja je IPaBO HACIEAHHUKA 3aBUCHO O] Hhera.

2. [TIPABHU TIOJIOXXAJ CYBJEKATA HAJIOTA

Kon nanora ce Moke TOBOPUTH O TIOCTOjarby TpH KaTeropuje cybjexara, o
KOjUX C€ HEeKHW Hallaze y Mel)ycoOHOM OITHOCY, JIOK C€ APYTHU Y OBAKBOM OTHOCY
He HaJjase.

Jluna koja umMajy Iy»KHOCT HCITy-eiha HaJiora Cy ortepeheHa Juma uim ay-
JKHHUIIM Hasora. 3akoH o HacnehuBamwy CpOuje npeasua qa 3aBemiranal HaBeICHY
JTy’>KHOCT MOJKE TPEJIBUJICTH 38 HACIICIHHUKE, KAaKO 3aKOHCKE, TAKO M 3aBEIITajHE,
Kao0 M 33 UCTIOPYKOMpUMIIE. 3aKOH HE IOMHUIHE U3PUUHTO TTOIUCTIOPYKOIPUMIIE,
aJIM ce IMJBbHUM TyMadeheM 3aKJbydyje Ja ce M OHU MOT'Y JaBUTH Ka0 JIAIA OIITe-
pehena nanorom.? 3aBerranair he Hajuerrhe y OKBUpY, YCTaBOM H 3aKOHOM 3arapaH-
TOBaHe Ccl000JIe 3aBelTama, 00aBe3y W3BPIICHa HAJlora HAMETHYTH CaMoO jeJTHOM
HaCJIeIHUKY WJIM UCTIOPYKONIpUMILY, a pehe Hekonuuuuu nuna. [lo curyanuje y

! He Tpeba ra Memaru ca yroBopoM O HaJIOI'y KOjH je J1e0 00JUraliMOHOIPaBHE MaTepuje.
Buna. M. XKXusanosuh, P. Momuunosuh, Moougpurayuje iipasnux iiocnosa (ycios, HaioZ u pox),
[IpaBuu pakynrer y bama Jlyun, bama Jlyka, 1998, ctp. 85.

2Bup. un. 132, cr. 1 3akona o Hacnehusamwy Penyonuke Cpowuje, ,,Cr. Zrachux PC”, 6p. 46/95,
101/2003 — oonyra YCPC u 6/2015. Y namem texcty: 3HC.
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KO0jOj Ty’KHOCT M3BPIIIEHha HAJIoTa TEPETH CBE HACIIETHUKE OCTaBUOIIA T0JIA3H Ha
OCHOBY TyMaueHba 3aBellTarba MK yerihe, aHaIorHoM npumeHom ui. 145, cr. 3 3HC.?
Kama ce mpBoOnTHA 3amMucao 3aBemITaona He OCTBapH, jep auIie ontepeheHo Ha-
noroM Hehe MM He MOXKe J]a HAaCJIeIH, UCITY IheHhe HAaJIora MOXKE 1a TEPETH U IPYTO
JIUIIE KOje YMECTO Fhera mojasu Ha Haciehe.* MelhyTum, yKOIHKO je To BoJba 3a-
BEIITAO0IA, HAJIOT Y MPETXOAHO HABEICHOM CIIy4ajy MOXKe Ja 00aBe3yje U HEeKO
JIPYTO JUIIE, @ MOKE | Ja € yracu. Y ciIydajy Jja OCTaBUJIAIl HAJIOTOM ONTEPETH
UCTIOpYyKONpUMIIa, 00aBe3a HCIYhEeha Hajlora Be3aHa je 3a MPETXOJHO UCITYHEHhe
ucrnopyke. Tek kajja y KOPUCT UCTIOPYKOIIpUMIIa Oy/ie UCITyHheHa HCIOpyKa, OH
je Ay»aH Ja NCIyHH HAJIOT KOjH je CaipXKaH y UCTIOPYIH.

Hapenna kareropuja cy KOpUCHHUIIM HAJiora, OAHOCHO JIUIA Y YHjy KOPUCT
HaJor Tpeba U3BpIIUTH.® Y MOrieny Tora Ko ce CBe MOXKE jaBUTH Y YJIO3H KOPH-
CHHUKA HAJIOTa, Y TEOPHjH ITOCTOje pa3InUNTa MUIILJbewa. [lojenuan ayTopu cma-
Tpajy Aa KOPUCHUIIM HaJlora Mopajy outu ogpehenu nuinu 6ap oapeaArBH Ha OCHO-
By MOY3aHKUX TOKa3aTesba, JOK HMa CTaBOBa Jla KOPUCHUK HAjiora He Mopa Jia
Oyne, HUTH ofpel)eH HUTH oapeauB, Beh 1a ce HaJoT MOKE YCTAHOBUTH H Y jeTHOM
OIIITEKOPUCHOM ITHIbY.} ¥V ciiydajy Kazma ce HaCIeIHUKY WIIH HCIIOPYKOIPUMILY
320CTaBIITHHA OCTaBJba pajid MOCTH3amba oApel)eHOr IPpyITBEHO KOPUCHOT LInJba,
Kao0 M KaJia 3aBelITajal paciojaxe y T03BOJbEHE CBPXE OCHUBAHEM 33Ty KONHE,
HoCTOjame Hajiora je HeonxoaHo.” Hajasbe, ka0 KOPUCHHK MOXE CE jABUTH CBAKO
($bU3UIKO ¥ IMpaBHO Julle. Mel)yTrM, KOpUCHUK Hajora MoXe Ja Oyie U HEKO KO
HUje cy0jekaT y nmpaBy. Tako, HaJIor Moye OUTH YCTAaHOBJHEH U Y HHTEPECY caMor

3 Kaza ce Hamepa 3aBeITaola He MOKe YCTAaHOBUTH ca CUTypHOIIhy, CBH HacaenHuny he
TPIIETH HAJIOT ¥ ofroBapahe 3a HCTH Cpa3MEPHO BUXOBUM HACIIETHUM JEIOBHMA.

4 Bug. un. 133, cr. 2 3HC.

5 Bua. C. Munagunosuh, JleZaiti — Kpo3 UpagHy HAyKy u 3aKOHOO0ABCINE0, 3a1yKOMHA
Amnnpejesuh, beorpan, 2000, ctp. 56.

¢ KopuCHHIIM Hajora ce HaMHpPYjy HaKOH MOBEPHUIIalia 3aBelITa0la U HY)KHUX HACIeIHM-
Ka. YKOJHKO C€ KOJUM CIIydajeM LEeJTOKyIHa 3a0CTaBIITHHA UCIPIIH HAMUPEHEM TOMEHYTHX
nuna, Hehe moctojatn 06aBesa HCIyHEeHka HAJIOTa, jep JIMIA OAroBapajy caMo YUCTOM BpenHourhy
Hacnehenux nodapa. Bua. O. Autuh, Hanoé y nacneonom iipasy, [lpaBHa pujed, Yapyxeme npas-
nuka Peny6nuke Cpricke, bama Jlyka, 36/2013, ctp. 44; N. Gavella, V. Belaj, Hacweono ipaso,
Haponue HoBuHe, 3arpe6, 2008, ctp. 362.

7 Buu. C. Ceopuan, Komeniuap 3axona o nacaelhusarwy, Ilpasuu dakynrer y Kparyjesiy,
Kparyjesar, 2004, ctp. 292.

8 Bun. JI. Byphesuh, Unciuuiiyyuje nacneonos ipasa, llpasuu dakynrer y Beorpany,
Bbeorpan, 2015, ctp. 172; H. Crojanosuh, Hacreono iipaso, IlpaBun ¢axynrer y Humry, Hum,
2011, ctp. 272; O. Autuh, 3. banunosau, Komeniuap 3axona o nacaehusary, Homoc, beorpan,
1996, ctp. 375.

° 3a1yKOMHA OCHOBaHA N3jaBOM IIOCIIEEHE BOJbE Y TIOTTIEy HACICTHONPABHUX OBNalnlierna,
n3Mel)y ocrasor, MOXKe IMaTH U 1oJI0XkKaj KopucHuKa Hanora. Bua. H. CrojanoBuh, Paciionazarse
3a0CUABWIIUHOM Y OpYUlli6eHO-KopUucHe cepxe, 300pHUK panoBa [IpaBHor dakynTeTa y Humry,
Hu, 43/2003, ctp. 240. YV tom cmuciy, Bua. u: O. Autuh, Hacreono ipaso, llpaBuu daxyntet
y beorpany, beorpan, 2010, cTp. 263.
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3apemtaoria. Hajuenthu mpumep, Koju ce cpehe kako y TOKTPUHHU, TAaKO M y TIPAKCH,
jecTe HaJIOT KOjU ce Oresia y AYKHOCTH HaCJIeIHUKA JJa OCTaBHOLLY OIUTHE CIO-
MEHUK WJIH 00aBH caxpaHy rpema oapehernm BepckuM oomdajuma. Hajzam, Hamor
MOXe OUTH yCTaHOBJbEH U Y KOPHUCT JKMBOTHHbA, Hajuemhe kyhHux jpyOumana
OCTaBHOIIa, TJC ce OpHura 0 HIMa IoBepaBa onrepeheHoOM JTHITY.

[Nocnenmwa kaTeropuja MLa Koja ce jaBjba Ko HaJlora cy OHa Koja Cy aKTHB-
HO JITUTUMHCAHA J1a Y CYICKOM MOCTYIIKY TPpa)ke HCITYHhEHhe Hajiora Win yTBphe-
e MIpecTaHKa MpaBa 300T BEeroBor Hencnymwema. Paznor u norpeda 3a nocroja-
HBEM OBHX cy0jekaTta mpousuniase U3 came npupoje Haiora. Hanme, Hamor TepeTu
JIy>)KHUKA U 9ECTO j€ YCTAHOBJbEH Y KOPUCT HEKOT KOHKPETHOT JIMIa K0 KOPUCHH-
Ka HaJlora, C TUM IITO ce CHenH(MUIHOCT OBOT OJIHOCA OTJie/la y YHHECHUIU Ja
u3Mel)y BuX He HACTaje Ty KHUYKO-MoBepriauka Be3a.? HajpaxxHuja nocieauma
MPETXO/HO HABEICHOT Ce Orjie/ia y HeMOT'yHOCTH KOPUCHHKA HAJIora Jia 3aXTeBa
W3BPIICHE YUHU0E CYJCKUM ITyTeM. 300T TOTra je Mmociemha KaTeropuja cyoje-
Kara HaJiora U3y3eTHO 3HauajHa. tbuxoBa yiora cMamyje OMacHOCT Jia Ce JKeJba
0CTaBHOLIA U3UTPa M HAJIOT He UCcyHHU. Kao akTHBHO JIernTUMHCAHA JINIIA jaBIbajy
ce y MPBOM ey, U3BPIIMIIAIl 3aBENITAka U CXOIHO TEPMUHOJIOTH)U KOjy KOPUCTH
3aKOHOJIaBall, JIMIA KOja 3a TO nMajy npaBHU HHTepec. Koja cy To nuna, buhe oOpa-
heHo HUKe Y TEKCTY, Kajia ce ayTOpH JIOTAKHY MUTaba TYKOH.

3. UCITYBEBE HAJIOTA

3akoH o HacnehuBamwy CpOuje He mocBehyje aleKkBaTHy NaKkby HAUWHY HC-
nymema Hasora. Mako 3akoH TO U3pHUYUTO HE IOMUELE, HAJIOT Tpeda U3BPLIUTH
OHAaKO KaKo je To 3aBemrranan ofapenuo. Kama o auje moryhe, onrrepeheno e
Tpeba J1a HACTOjU JIa MCITYHU HAMETHYTY 00aBe3y IITO MPUOIHUIKHU]jE OHOME IIITO
je 3aBermranar Tpaxxuo. Bpio 4ecTo cy mpeaMeT Halora U BberoBO UCITYHEHhe
YCIIOBJbEHH, T€ 3aBUCE OJ] CIIOCOOHOCTH CaMOTl' 1Y)KHUKA, lerOBUX BEIITHHA U
moceOHuX 3Hama.!! IIpuToM, camMa caJp)KHUHa HaJora Takohe Moke OUTH pas3HO-
BpcHa. Huje nckipyuena MoryhHOCT anTepHaTHBHO TOCTaBJLEHUX 00aBe3a, re
ox m300pa caMoT 3aBelTaola, KOpHCHUKA, onTepeheHor i nak Tpeher nwma,
3aBHCH Koja hie ce on BuIle MOHYeHUX paJibi U3BPIIUTH, KA0 U CIy4aj Y KOjeM
je onrepehieHOM JIHIly HAMETHYTO BHUIIIE O] je/IHE MojequHavYHe obaBese.?

Hcnymeme Haora ce cacToju y U3BPILICHY palbhe Halora o CTpaHe onTe-
pehenor numa xoje he 706MTH MpaBoO HA HACIIEAHH JI€0 FUIH UCMIOPYKY TIOJ TIpe-
NyTHMM PacKUIHUM YCJIIOBOM YKOJIMKO Mpeay3Me paamwy Hasora.!® [Topex Tora,

10 By, ui. 132, cr. 1 3HC.

"' Bua. O. Auruh, HanoZ y naciednom ipagy, ctp. 53.
12 Bua. C. Ceopuas, op. cit., ctp. 294.

3 Bua. O. Autuh, op. cit., cTp. 44.
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3aK0HOM je y U3BECHUM ClTydyajeBUMa JlaTa MOTYhHOCT 1a ce ocoba onrepehena
HAJIOTOM Ha jOII jefiaH euKacaH HauYuH ,,IPUMOpa’ Ha HETOBO UCTyHhee. Ha-
Me, YKOJITUKO je KOPUCHUK HaJIora JINTe KOME je TIoTpeOHa ImoceOHa 3amThuTa jep
HUje y CTamby Ja Ce CaMo cTapa O CBOjUM IpaBMMa WJIH je Hasor oapeleH y oniure-
KOPHICHE CBpXe, 3aKOH O BaHIAPHUYHOM MOCTyTNKy CpOwje je mpenBuaeo mpe/-
y3UMame ofipel)eHnX MPOLEeCHHUX padbu KojuMa ce 00e30elyje )eroBo NCITyherbe.
Y ToM cMUCITY, Cy[l WUIH jaBHU OeJIeKHUK he 3aTpakuTh of jiuia ornrepeheHor Ha-
JIOTOM JIa TIPYKH JTI0OKa3 0 U3BPIICHO] 00aBe3M MU JIOKa3 Ja je ucta ooe30elheHa,
HaKoH 4era he Tek, HaIOXKUTH YIIHC y jaBHE PETUCTPE WIIH IPENAjy TTOKPETHIX CTBa-
pH, KaJa ce OHe Hajas3e Ha yyBamy. Takohe, Moryhe je onpenuTu u npuBpeMeHe
Mepe 3a 00e30eheme 3aoctaBmTrre.* buTHa pasnuka nsMely mpBor u aIpyror
BHJIA 3AILTHTE OIVIEAa Ce y TOME IITO ofpehuBame MpUBpEMEHNX Mepa MOT'Y 3aXTe-
BaTH CaMO 3aMHTEpPECOBaHa JINIIA, JOK j& IPYKamke J0Ka3a 0 U3BPIIEHO] 00aBe3n
CY/I MJTH jaBHU O€JIeKHHUK OBIANIheH 1a TPaXHu 1Mo Ciy)OeHoj 1yKHOCTH.!
[Toce6an mpaBHY MOJI0XKAj Y BE3H Ca UCITYHEHEM HajIoTa MMajy HYKHH Ha-
cnenauny. Hy»HU 7160 Hy )KHHUX HACJIeIHUKA HE MOXe OuTH ontepeheH HUKaKBOM
obaBe3om.'¢ HaBeieHO MpOM3MIIa3u U3 CBPXE M MPUPOJIE CaMOT HYIKHOT Jiela.
VYkonuko 01 3aBemITaial onTepeTHo CBOT HYKHOT HACIEHUKA HAJIOrOM, IpeMa
MpaBUIIUMA O ,,[IPUBIIICTOBAGY HYKHUX HACJIEIHUKA ", TAKBO onTepeheme He Ou
Bpenesno. JeanHu ciyvaj Koju 3aKOHOJABall MPOIUCYje jecTe Kaja 3aBelTaall
HAMEHU CBOM HY>KHOM HACJICJIHUKY BPEIHOCT Behy 01 BpeIHOCTH HYKHOT Jiena,
a yjellHO Ta ONTEePeTH 1 00aBE30M /1a M3BPLIN HEKY AY>KHOCT. Y TOM CIy4ajy,
HY>KHOM HACJICTHUKY je TapaHTOBaHO MpaBo n3bopa. OH MOke, TPIMEHOM TIpa-
Buna Cautela Socini na 3aip>Xu HYKHHU JISO KOJU OATOBAPA HETOBOj 3aKOHCKO]
BPEIHOCTH Y KOHKPETHOM CIyd4ajy U Aa TUME OA0Hje N3BPIICHE Ty KHOCTH HITH
Jla MpUXBaTH yBehaH! HY HU JIE0, alli Y3 UCTOBPEMEHY 00aBe3y Jia U3BPIIHU Ha-
MeTHyTH Hajor.!” Mako ce u3 3aKOHCKe (hopMyIalinje, je3HIKNM TyMauermheM,
M3BOJM 3aKJbyYaK Jia je MPUIMKOM U300pa Apyre CONyIUje, HY)KHU HACICTHUK
JUy>KaH Jla U3BPIIY HAJIOT y IOTIYHOCTH, HITaK C€ Mopa y3eTH y 003Up CBpXa HY-
JKHOT HacyiehuBarma U IIUJbHUM TyMadelheM U3BYhH 3aK/bydak J1a je HaclIeHUK
Iy KaH J1a UCIyHHW HAJIOT caMo Yy JIeJy KOjU Mpesia3d YHCTY BPEIHOCT HYKHOT
nena. L{nsb momenyTux ogpendu jecte na ce Hy>)KHOM HaclieHUKYy omoryhu He-
CMETaHO OCTBApEH-¢ HY)KHOT JIefia, YaK U Kaja je ucTu onrepeheH Hajgorom.'® Y

4 Bu. . 124-125 3akona 0 BAaHNApHUYHOM NOCTyNKy PenyOnuke Cp6uje, ,, Cr. Znachux
CPC”, op. 25/82 u 48/88 u ,,Cn. Znacrnux PC”, o6p. 46/95 — op. 3axon, 18/2005 — op. 3axon, 85/2012,
45/2013 — op. 3axon, 55/2014, 6/2015 u 106/2015 — op. 3axon.

15 Bupn. I Crankosuh, M. Tprosuesuh [Ipokuh, Komeniuap 3axona o éaniiapnuunom iio-
cuyiiky, Cnyxx0enu rimacHuk, beorpan, 2015, ctp. 541-543; B. Togoposuh, P. Kynuh, Hacieoro
ilpaeso u eanilapuuuny ociuyiiax y apakcu, Cryx0eHuk rmacHuk, beorpan, 2004, ctp. 549-550.

16 Byp. un. 47, ct. 1 3HC.

7 Bun. un. 47, ct. 2 3HC.

18 Bua. C. CsopriaH, op. cit., ctp. 293.
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TIPUJIOT HaBEACHO] TBPAHY roBopu U uil. 144, ct. 1 3HC, xojum je mpomucaHo 1a
HACJICHUK HUje AYKaH UCITYHUTHU HAJIOT aKO C€ TUME JUPA Y HErOB HYKHU JIE0.
N360p jense ox ABe mate MOTYhHOCTH 3aBHCE O BOJhE HYKHOT HacClIeTHUKA, O~
HOCHO, 0] TOTa Jia Jiu hie OHeTH 3aXTEB Y TOM CMEpY, HOILTO Cy/] HE BOIU pauyHa
0 TIpaBUMa HYXKHUX HACIETHUKA TI0 CIIY>KOCHO] TY>)KHOCTH. 3aXTEB CE€ MOXKE ITOI-
HETHU CBE JI0 M3BpLICHa Hajora. YKOJIHMKO MakK, MOpe] cBera Halpea peyeHoT,
HY)KHH HACJISTHUK UTAK CBOJEBOJHHO M3BPIIIM HAJIOT Y TIOTITYHOCTH, Ped je O UCITY-
ey IPUPOAHE O0IUTaIHje.

3aBemTanall je opiamnrheH ga y caMoOM 3aBEUITalky MPEIBUIA U POK Y KOME
Ce HaJIOT Ma UCITYHHTH, jep o0aBe3a MOXKe Jia TEPETH Ty >KHUKA U HEKOJIUKO I'o-
IIAHA, ISTICHH]a, TIa ¥ TIe0 )KUBOT. Meljy THM, YKOJIMKO je U3 HEKOT pa3Jiora 3aBelTa-
JIaI] MPOITYCTHO J1a OIPE/IH POK, TO MOTY 3aXTEBATHU U JIMIIa MHAUE OBJIamheHa Ha
TIOJTHOICH:E TY>KOH, jep je TOCIeIoCT OMTaH eJIeMEHT Hajora. Y IaToj KOHCTe-
JIALWjH, U3BPIIUJIALl 3aBeITaha UK JIMIA KOja MMajy IPaBHU UHTEPEC MOTY
TPAXKUTH OJ1 CyJia onpehuBambe MPUMEPEHOT POKa 33 HCIYihekbe Hamora.” Y nok-
TPUHU CE€ OMPABIAHO CyrepHile Aa Ou cya Tpebaso Ja uMa aKTHBHU]Y YJIOTY Y
roryieny onpehuBama BpeMEHCKUX TPaHUIA Y HCTY ey Hajora, uMmajyhm y
BHUJIY CYy’KEH KpyT cyOjexara oBnamheHnx 1a 3aXTeBajy leroBo U3Bpiieme, Moryh-
HOCT FbUXOBOT HEMOCTOjarba Y KOHKPETHOM CITy4ajy UITU lUXOBE HEAKTHBHOCTH
y IpaBily 6JaroBpeMeHOr OCTBapuBara Hasora.?’

Jy>xmHa poka 3aBucuhe of] CBaKOT KOHKPETHOT CITydaja, Ipu yeMy he cyauja
WJIU jaBHU OCJIeKHUK, CIIPaM CBUX OKOJIHOCTH OAPEAUTH KOja je IpuMepeHa J1y-
’KMHA POKa U HAPSTUTH Iy )KHUKY JIa Y TOM POKY U3BPIIIH CBOjy 00aBe3y. YKOJINKO
ce 3aXTeB 3a opehrBame poka MOCTaBU HAKOH MTPaBHOCHAKHO OKOHYAHOT MOCTYII-
Ka 32 pacnpaBibamke 3a0CTABIITHHE, OH CE MOXKE OAPEJUTH CaMO Y MapHUIHOM
HOCTYIIKY,?! y KOjeM Cy cTpaHKe clI000IHE [a HCTHYY YHI-CHHIIC U JOKa3e KOjuMa
MTOTKPETIJBY]y CBOje 3aXxTeBe 3a oapehuBame kpaher, 0MHOCHO, TyKeT poKa.

JIuue ontepeheHo Hanorom Hema 00aBe3y HETOBOT UCIYH-EHha Kaja je OH
MTOCTaBJHEH TAKO J1a ce /UMe Bpehajy jaBHM mopenax, MpUHYIHA TPOITHCH HITH
n06pu 06n4aju.?? TakBH HAJI03U CMaTPajy ce HermocTojehuM (HIIp. HAJIOT JIHITY Ja
kiouupa Jeyae). Ilpema 4. 132, ct. 3 3HC memocrojehmm ce cMatpajy jonr u He-
Moryhu, Hepa3yMJbUBH U MPOTUBPEYHHU Halio3u. Ko Hemoryher Haora ynHmu10a

19 By, ui. 133, ct. 1 3HC.

20 Bun. H. Crojanosuh, HanoZ y 3asewiniarsy, 360pauk panosa [pasaor dakynrera y Hury,
Hum, 42/2002, ctp. 240.

21 By, O. Auruh, 3. Banunosar, op. cit., ctp. 399.

22 Bun. ui. 132, cr. 2 3HC. IIpema Ipenuarnpty 'pahanckor 3akonnka Pery6inke Cpouje
[paBUJIa 0 HAJIOTY CY TOTOBO y MOTITYHOCTH WACHTHYHA OHUM KOja Cy npe/BuljeHa u y nocrojehum
HACJICAHOIIPABHUM IIPONHCUMA, Y3 jeIHy IPOMEHY Koja ce THUe yIpaBo HemocTojehnx Hajora.
Hauwme, y un. 2727 Ilpenanpra nonaje ce aa he ce vemocrojehum Hano3uma cMaTpaT ¥ OHH KOjU
cy cynpotHu Mopaiy. Bua. [Ipennanpt ['pahanckor 3akonnka Permybnuke Cpouje ox 26.06.2015.
ropuue. Jloctynan y Paragraf Lex 6a3u mponuca, gatym nocere: 29.12.2018. roguse.
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j€ KOHITUTTHpaHa Tako a jy je U3 00jeKTHBHUX, OAHOCHO, (PAaKTHIKUX pa3iora
Hemoryhe usBpinTh.?> HepasyMJbUBH Cy OHHM KOJI KOjHX je HEJaCHO IITa ce Ha-
JIaXKe U KOME je HAJIOT HaMeweH. [I[pOTUBpEeYHH Cy OHH HaJlO3U KOjU Cy CYTIPOTHHU
camu ceOU U KOju ce 300T Tora He MOTy Pa3yMETH, HUTHU C€ MOXEe YTBPAUTH Ipa-
Ba HaMepa 3aBellTaolla Koja je HeomXoAHa 3a ’bUX0BO MPaBUITHO U3BpIIeme. Ha-
JIO3W MOT'Y OMTH W PYILJBUBH OHJIA KaJia Cy 3aBELITaHU IO JISjCTBOM MaHE BOJbE
camor 3aBerraora.>* CBu Harpe 1 HaBeIeHH HAJIO3U HE MOBJIave 3a COOOM ayTo-
MAaTCK{ M HUIITABOCT IIEJIOT 3aBelITama, Beh camMo criopHe oxpeade o Haiory.>

4. ITPABHE ITIOCJIEJULIE HEUCITYIbEA HAJIOT'A

Hauor moka3syje oco0eHocT, anu u opel)eHe CIMUHOCTH ca MM0jeJTUHUM MO-
JATUTETHMA TIOCTABJLEHUM 3aBEIITAEM Y MOMIICAY TIOCIIEINIA KOje HACTYTajy
BETOBUM HEHCIyHhemeM. Jla iu yBek HacTyna ucTa nocieanna kaaa aohe mo
HEHUCITY IbeHha, I1ITa CE JICIIIaBa Ca HAJIOrOM, KOME Y OBOM CITy4ajy IpHUIa/ia 3a0CTaB-
IITHHA, OJJHOCHO HEH JICO0 U MHOTA JIpyTa, MUTaba Cy Koja Ce y JaTOM MOMEHTY
0TBapajy.

Kako je Beh ciomenyTo, nurie onrepeheHo HaioroM Tpeda Jia U3BPIIH HAJIOT
Ha HAYWH KOjH je 3aBelITalall OApearo U y IPUMEPEHOM POKY. Y CITy4ajy BeroBor
CKPHUBJHEHOT HEUCITY HbCHba, 3aKOHOABAIl Tpe/iBrl)a HACTYambe HCTUX MOCIISUIIA
Ka0 y CHTYaIlUjH [Ia je HACTYIHO PACKUIHU yCiioB.2¢ Jakjie, YKOJIUKO 70 UCITY-
BCHa Hajlora He jole, To He 3Hauu 1a he ayToMaTCKM HACTYIHUTH CIIOMEHYTa
MOCIeANIA, ¢ 003UPOM Ja OHA MIPEJICTaBIba YIIPABO PE3YJITAT MOCTOjaha KPUBH-
e Ha cTpaHu onrtepeheHor nuia. Camo y cily4ajy Kajia UCIyHheHbhe Hajora 130-
CTaHe M3 pas3jora Koju ce MOy MPUITUCATH Y KPUBHUILY onTepeheHOM JIUITY, OHa
3a TO JIMIIC HACTyIa HeraTUBHA MMOCIIEINIIA, KOja ce Orjiefa y ryOMTKY HaclIeHOT
MpaBa, OJIHOCHO KOPUCTH OCTaBJbEHE 3aBelTameM. KopucT ce ryOu y 1enuHH,
0e3 MoryhHOCTH 3a/ip)KaBamba yMameHOT Jeia. CKPUBIbEHO HEHCITY HCHE HAJIOra

23 TlojeanHu ayTOPH MpaBe pas3iauky usMelhy 00jeKTHBHO U Cy0jeKTHBHO HeMOryhinx Hajo-
ra. Cy0jeKkTHBHO HeMOTr'yh1 HaJo3H Cy OHH KOje caMO KOHKPETHHU Jy)KHUK HE MOXE M3BPILIHTH,
aiu cy o0jekTuBHO n3BpmuBH. [TuTame je na mu ce y cinydajy cyOjekTuBHE HeMoryhHOCTH y3uma
Ja je y nutamy Hemoryh HaJor wim ce ontepeheHoM Uiy npu3sHaje U3BpLICHe HaIora yKOIHKO
j€ OH YYHHHO CBE IITO je Y IeroBoj MOhH /1a Taj HaJIoT MCITYHH, HaKo I'a 00jeKTHBHO HHje UCIYHHO.
Mumsema cMo J1a je apyru craB ucnpasauju. Cynporno Buj. U. baduh, Hacreono ipaso, Ciy-
JKOCHHU THacHUK, beorpan, 2018, cTp. 172.

24 Kapa je 3aBernranan 6Mo mpeBapeH, y 3a0IyAd WK TIOJ IPHHYIOM U TIPETHOM ¥ BE3U
YHHCHUIIA KOj€ Cy Ha Fera yTHIAJIE /1A 3aBEITa HAJIOT, TakaB HaJor 6uhe pymssus. Bua. O. Aurtuh,
op. cit, cTp. 56.

25 Bug. Omnyky BpxosHor cyna Cpouje Pes. 737/75 o 01.03.1995. roqune. HaeeHo npema:
C. CBopuas, op. cit., ctp. 299.

26 Bup. wit. 134, cr. 1 3HC.
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TI0 TIPaBUITY HE JOBOJIM y MMUTAkE OTICTAHAK 3aBEIITamka, OCUM KaJla je HaJlOTOM
onrepehen jenunu 3aBemmtajuu Haciaenuuk.”’ C npyre ctpane, ontepeheHo juie
KOj€ je M3BPIIIIIO HAJIOT ¥ MOTIYHOCTH FJIM y TpaHHUIlaMa CBOjUX MOTYhHOCTH,
Hehe u3ryOuTH 1MoJ10Kaj HacIeIHUKA, OJTHOCHO KOPUCT OCTaBJbEHY MY 3aBellTa-
meM. JloBospHO he OuTH U 1a je Ay>KHUK IMPETy3e0 CBE PAlkhe Koje Cy Y ’heTroBOj
MohH, HaKo je OJCTYIHO Off yIyTCTBA JIaTOT Y 3aBElITamy, Ja HEraTUBHA MOCIIe-
JIMTIa U30CTaHe.

HcroBpemeno, Hamehe ce 1 muTame CyAO0MHE HAlora y Cly4ajy BeroBor
CKPHUBJECHOT HEUCTTyhemha. CBaKkako, TPBO MECTO T/ he ce onroBop TpakuTH je
3aBemtame. O] HaMepe 3aBelITaola 3aBucy Ja Jiu he ce Hajor yracutu uiu he
npehu Ha ApyTO JIHIIe, KOje 3aBelnTaiam MoXe, aJIi M He Mopa Jla Openn (CYIICTH-
TyT). Y TIOCIENEBEM CITyuajy, OJJHOCHO KaJia CyNCTUTYIHja Huje onpehena, muie
koje he ctynmuTn Ha MecTo onTepeheHor HacIenHUKa oApenuhe ce MPIUMEHOM
npaBuia 3akoHcKor HaciehuBama. Kaia je Hamor HaMeTHYT UCTIOPYKOIIPUMITY
KOjY Tra HUje UCITYHHO, T€ KaJIa 3aBeITajal Hije oapenuo Aa he mpenMeT neropyke
npunacTu Tpehem nuiry, UMa ce y3eTH Jia OH TaJia puIiaja 1y KHUKY HCIIOpYKE,
a aJbUM TyMademheM 3aBellTama he ce yTBpAUTH J1a i he Hajlor TepeTUTH H
mera.”? Jluie koje je ontepeheHo HaI0roM 10 MOMEHTA UCITY EbEEba, OTHOCHO He-
WCTIyheha HaJIora MMa TOJI0XKaj TIPETXOAHOT HACIEAHUKA, JTOK IIPABHU MOJI0XKA]
MOTOM-CT HACTICTHUKA UMa JIUIIE KOje CTYIa Ha FheTOBO MECTO Y CIIY4ajy HeroBOT
CKPUBJHEHOT HEHCITy-erha. HaBezieHa miia ce Hanasze y MpaBHOM OTHOCY KOjH y
MOTIYHOCTH OJIFOBapa MOJI0Kajy MPETXOMHOT U IOTOMET HACIISTHUKA KOJT PACKHU/I-
HOT yciioBa.”’ Y TIOMEHYTOM OJHOCY CIIOPaH je MpaBHMU TOJIOKa]j TPETXOIHOT Ha-
cneqnuka. Haume, . 128, ct. 1 3HC u3puuunTo HaBoAM Aa MPETXOAHU HACICIHUK
MMa TI0JI0XKa] Y’)KMBAoLa 3a0CTaBIITHHE, M3 YeTa MPOM3HIIA3H J]a FberOB MOJI0XKa]
OJIrOBapa TMOJIOXKAjy IJI0A0YyKHUBaola’” u 1a OH He MOXe CJI000HO pachonaratu
3a0CTaBIITHHOM. MelyTuM, y TEOpHju ce HauIa3u Ha KPUTHKY 3aKOHCKOT pere-
’Ba KOjuM ce ypelyje npaBHU 1MoJioxkaj MpeTXoJHOT HaclienHnKa. HaBoau ce kako
je ,,y YIIOpeTHOM TpaBy 3ay3eT CKOPO jeAHOMYIIAH CTaB Jja TPETXOIHN HACIETHUK
HUje UCTO LITO U ,,[NIOA0YKUBaJAll 320CTaBIITHHE , Beh J1a je MPeTX0aH! HaCIe -
HUK ,,BPEMEHCKH OrpaHndeH Hacieaauk .3 Kako je mpeTXoaHu HaCTAENHUK Ty KaH
Jla UCTUIATU OCTaBHOYEBE JyTOBE, J1a H3BPIIIH UCIIOPYKE, T1a U HAJIOTe, OH UMa MO-
ryhHocT, anu 1 06aBe3y /1a pacrnoniaxxe JeJ0oM 3a0CTaBIITHHE y T€ CBPXE, Y TIOTIIETY

27 Bua. H. Crojanosuh, op. cit., ctp. 234.

28 Bua. O. Autuh, 3. Banunosar, op. cit., ctp. 400.

2 Ommupanje sua. O. Antuh, 3. Banuuosa, op. cit., ctp. 397-398 u 400.

30O 3a0cTaBIITHHE Kao MPEeMETY paBa IJI0A0YKuBamwa, Bu. . [lonos, [lojam u iipeo-
Meil dipasa nodoyxcusarsa y Ipeonaypiuy I pahanckoé 3axonuxa Peiiyonuxe Cpouje, 300pHUK
paznosa [IpaBHor ¢akynrera'y HoBom Cany, 6p. 4/2017, ctp. 1314-1315.

31 Bun. 1. Byphesuh, Ipasnu ionosicaj ipeiixoonoé nacieonuxa, Auanu [pasaor Gakyii-
teta 'y beorpany, [lpasuu dakyner y beorpany, beorpaz, 1/2011, ctp. 106 u 112.
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yera je TeopHja HemozesbeHa. > Vcnymerme pacKuIHOT yCIoBa Aeyje ex nunc,
IITO 3HAYH Jia 00aBe3a MPETXOIHOT HACIEIHUKA JIa BPAaTHU OHO IITO je JI0 Taja
MOTa0 J1a KOPHCTH, ITOCTOJH CaMO aKO j& OH HEJ03BOJFEHO U MPEKO MOTPEOHUX
TpaHMLa PacIoiarao JeJI0BHUMa 3a0CTaBIITHHE, OTHOCHO, YKOJIUKO je 0o Heca-
BecTan.’? Y MoMeHyTOM CiIydajy MOTORM HACIEIHUK je OBJANINeH Ja TMoaHeCe
PEHBHHIMKALMOHY TYKO0y. Y ciyuajy Aa je BeroBo mpaBo oTyleHo, Tako jaa ce
n3ryomnaa MOoryhHOCT J1a HaJl FhlIM ITOHOBO CTEKHE IIPaBO CBOjUHE, OH he mocTaTu
MOBEPHIIAI] U Ha pacrojiaramy he nMaTu nmpaBo Ha KOHAUKIIH]y.>*

IMocMatpaHo U3 yriia KOPHCHHUKA HAJIOTa, YHHU CE JIa je HAJIOT BUIIIC MOpAJTHa,
a He MpaBHA JIY)KHOCT, jep OH HeMa Ha pacrojiaramwy MOryhHOCT jJa IPUHY/THO
3aXTeBa M3BPIICHE HAIIOTA, YCIIe]] Yera MOCTOjU peasHa OmacHOCT U MoryhHoCT
Ja ce oH u3urpa. Jla 6u ce Tako HEUITO CIPEYHIIO U Aa OM ce yUBPCTHO CTaB J1a
HaJIOT HEABOCMHCIICHO jeCTe TpaBHA YCTAaHOBA, aKTHBHA JICTUTUMAIIH]ja, KaKo je
TO HAIIPEJ] HABEJICHO, TAPAaHTOBAHA j€ IPYTUM JTUI[UMa — U3BPIIUOIY 3aBeIITakha,
Ha OCHOBY H-ETOBE YJIOTEe Y OCTABHHCKOM IMOCTYTIKY ¥ JINIIUMA KOja UMajy TIpaBHH
uHTepec.>> Kako cnoMeHyToM ofpeo0M HEje MPEenu3upaHo Koja cy TO JHUIa
KOHKPETHO, Y IOKTPUHH j& U3HETO CXBATAE J1a OJITOBOP HA OBO MUTAC 3aBUCH
o7 inna Koje je ontepeheno Haxorom. Tako, yKOJIMKO je ped O HAaCIEeHHUKY, aKTHB-
HO JISTUTHMHUCAHO JTUIIE j€ MMOTOWmH HACICTHUK (CYTICTUTYT aKo je onpelheH miu
JIUIIA Y YUjy KOPUCT MMa MECTa IIPUMEHU MPUHIIKIIA TPUPAIITaja KOJI 3aBEIITajHOT
HacnehuBama, a yKOJIMKO HeMa MOr'yHOCTH Jia ce TpUMEHe OBa MPaBUJa, 3aKOH-
CKH HACJICAHUIIHN). YKOJIMKO je Ped 0 HAJIOTy KOjUM je Ouo onrepeheH ucrnopyko-
MpHUMall, aKTHBHO JICTUTUMHCAHU CY FETOBH CYTICTUTYTH, & YKOJIUKO HHHX HEMa
JOYKHUIM Ucropyke.30

Hajzan, namehe ce muTame KOjU BHJI 3aIITHTE CIIOMEHYTHM OBJIalTheHUM
JUIMMa CTOjU Ha pacriojaramwy. Y TeKCTY 3aKOHa Ce CIIOMHEbE CaMo JIeKIapaTop-
Ha Ty0a, alli ce MPEeTHOCTaB/ba U MOr'yhHOCT MOJHOIIEHha KOHJIEMHATOPHE
Tyk0e.’7 Jlakie, MOTy ce MOAHEeTH JBe TyXk0e: 3a yTBpheme mpecTaHka mpaBa

32 Ibid, ctp. 113; O. Autuh, 3. BanuHosar, op. cit., cTp. 391.

3 TIpeTXOIHY HACTICIHHUK je Jy3KaH Jia ce MpeMa 3a0CTABIITHHH MOHAIIA Kao 100ap foMahuH.
[TostoBe 1 ipyre KOPUCTH Koje je 10010 3a/1pxkaBa 6e3 0031pa Ha UCITYbEHhe PACKHTHOT YCIIOBa, TE
BUMa MoXe 1 hakTHUKHU U mpaBHo pacnonarati. Bua. N. Gavella, V. Belaj, op. cit,, ctp. 358 1 365.

34 Bug. wi. 210 3akona o oGunuranuonum ogHocuma Penyoiuke Cpouje, ,,Ca. aucii COPJ”,
op. 29/78, 39/85, 45/89 — oonyxa YCJ u 57/89, ,,Cn. nuciu CPJ”, 6p. 31/93 u ,,Cn. auciu CLI”, op.
12003 — Vcimasna wiosewa. Y nambem Tekcty: 300C. Onmupnuje Bun. O. Autuh, Ooauzayuono
ipaso, IlpaBuu paxynrer y beorpany, beorpaxn, 2012, ctp. 539-540.

35 Bup. un. 134, cr. 2 3HC.

36 Bua. O. Autuh, 3. Banusosal, op. cit., ctp. 401.

37 3a cympoTHe TBpAE, TpeMa KojuMa KOJI HaJlora Hije JOMyIITeHa KOHAeMHATOpHa TyK0a,
jep HUje HaBeleHa y 3akoHy Kao moryhuocT, Bua. H. Ctojanosuh, Hacreowno ipaso, ctp. 274.
CanvyHO MHUIIJBEH-E 3acTyma u po¢. Boqunennh kaga mocmarpa Hanor, He kao o0aBe3y Beh kao
npaBo-TepeT. Taga nManan mpasa-Tepera He Moke Outu npunyhen aa paamy u3Bpun, seh He-
HCIYbCHe Paiibe T0BOAH 10 IyOuTka npasa. Bua. B. Bonunenuh, I'pahancko apaso (v60d y
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ycJie/l HeM3BpIleHha HAlloTa, alli ¥ 3a CIIPOBOlerbe MPHHYTHOT U3BPIICHa HAJIOTA.
CBakako, KaJia je oJHeTa KOHJeMHATOpHA Tyk0a, He TIOCTOju NoTpeda, HUTH
TIpaBHYU WHTEPEC J1a c€ TIOAHOCH | JIeKJIapaTopHa Ty0a, jep ce TocTojame, Ol-
HOCHO, HETIOCTOjabe YUEHEHUIIE YTBPhYje Y OKBUPY MOJHETOT KOHJIEMHATOPHOT
3axresa.’ [lopen unmeHMIE 2 HE MOCTOJH jeHHCTBEH CTaB IOKTPHHE y TOTJIe-
Iy MOTyhHOCTH IPUHYIHE pealin3allije HaJlora, OCTOje U TEOPHjcKa MUIIIbEHha
Jla 3aKOHOJIABAIl KOPHCTH MOTPEIIHY TEPMUHOJIOTH]Y | JIa C€ HE pajiv O TyXOu 3a
yTBpheme, Beh o npeobpakajuoj Tyx0u.>” YKOIMKO ce uMa y BUIY 3aKOH O map-
HUYHOM MocTynKy CpOwuje, mpeMa KoMme ce Tyk0a 3a yTBplerme MOXKe TIOJHETH U
paau yTBphema rocrojarma, OJTHOCHO, HENOCTOjakha YNKCHUIIA, OHJIA KaJla je TO
npensulieHo 3aKOHOM MK moceOHMM mponucomM*? 1 kama ce ysme y 063up 1a je
(He)UCITY e HAJIOTa YUMEbEHUIIA O] KOje 3aBUCH OCTBapeme olpeheHor mpaga,
MHIJBEHA CMO 1A je 3aKOHOAaBaIl ogadbpao 1o0py TEPMUHOJIOTH]Y U Ja ce He-
CYMILMBO pajiv O TyKO0u 3a yTBpheme.*! YV nurtamy je HeraTMBHA JEKIapaTopHa
Tyk0a, jep je ’eH CMHCAa0 YCMEPEH Ha TO Ja C€ YTBPAH J1a HE IMOCTOjU TPaBO
KOHKPETHOT JIMIIA.

VY cnydajy TOCIeNocT Hajiora y TOKY OCTaBUHCKOT TIOCTYTIKa, oBJanrhena
JUIa nMajy MOryhHOCT a 3aXTeBajy yTBpheme MpecTanka mpasa 300T lberoBor
HEUCITYHEHha jOIIT Y TOKY UCTOT. Y CyIPOTHOM, OJHOCHO YKOJIMKO je 00aBe3a uc-
MyBeHha HAJIOTa J0CIejia HAKOH TPaBHOCHAXXHOCTH pelliekha 0 HacliehuBamwy,
oBJanTheHa JIuIa IMajy IpaBo 1a TyXKO00M TOKPEeHY MapHUIHU MOCTyMaK. Y Io-
Iy POKa 3a Mou3ame Tyk0e, y TEOpUjU ce Hanujla3u Ha J[Ba MUIILJbemba. [Ipema
JjeITHOM, IPUMEbYje Ce OIIITH POK 3aCTapesIOCTH O IeCET TOAMHA KOjH Te€Ue O
JlaHa ocnernocTu obaBe3e u3Bpiueka Hatora.*? [lpema qpyrom, pok Tpeba mocra-
BUTH 3HAaTHO Kpahe, y Tpajamy O TOMUHY JaHa off JaHa AO0CIEI0CTH obaBese.*

epahancko tipago u otiwinu deo cpahanckol tipasa), llpasan dakynrer Yuuon, beorpan, 2014,
ctp. 195-197.

3 Bua. A. Jakwuh, Ipahancko ipoyecno iipaso, lpasuu dakynrer y Beorpany, beorparn,
2018, cTp. 345.

3 HaBoxu ce ja je HacJIeIHO IPaBo JIKIA onTepeheHOr HaIoroM HacTan0 MOMEHTOM CMp-
TH OCTaBHOLA U J]a KA0 TAKBO IOCTOjHU, yCJIe]| Yera HEUCIY IeHe HaJIora KPUBUIIOM MOXE IPOY-
3pOKOBATH jeMHO I'yOMTaK TOT Mpasa... ,,300r Tora HHje ped o AeKJapaluju Ja npaBo Hacieha
MIOCTOjH UJIH HE TIOCTOjH, Beh 0 peanu3aliiju nmpaBHe MONY — MMpaBa Ha MPECTaHAK HACICIHOMPAB-
HoT oBJjamhema’, MTO ce MOCTUKE KOHCTUTYTUBHOM Ty:xk00M. Bua. H. Crojanosuh, HanoZ y
3aeewtniary, cTp. 241. CynpotHo: O. Autuh, 3. Banunoar, op. cit., ctp. 401.

40 O ynmeHnIaMa KOje He MOTY OUTH IPEMET JeKIapaTopHOT yTBphema, Biua. M. Canma,
Yurenuye kao iipedmeiu Oexnapatiophe wiysicoe, 300pHuk pagosa [Ipasror paxynrera y HoBom
Cagny, 6p. 2/2013, ctp. 191.

4 By, wi. 194, cr. 3 3akoHa 0 napHuuHOM nocTynky Penyonuke Cpbuje, ,,Cr. Znacrux PC”,
op. 72/2011, 49/2013 — oonyxa YC, 74/2013 — oonyxa YC, 55/2014 u 87/2018.

4 Bua. O. Autuh, 3. Banusosar, op. cit., ctp. 401.

43 Pok o ronuHy fAaHa 610 OM MOroaH 300r MOCTOjaba CIMYHOCTH H3Mehy HHCTUTYTA Ha-
nora u ucnopyke. Bua. H. Crojanosuh, Hacneono ipaso, ctp. 276.
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5. PASTPAHUYERE Ol CJIMYHUX UHCTUTYTA

VY HapenHuM penoBuMa Ouhe ykazaHO Ha OCHOBHE pa3iMKe Koje MOCToje
n3mMel)y HaJora ca jeffHe ¥ MCTIOPYKe, OCTaJNX MOjeIMHUX MOJAIHNTETa y 3aBe-
miTamy, Te HeobaBe3yjyhux caBeTa u mpernopyka, ca JApyre cTpaHe.

VY mpakcu, HasoT ce Hajuenthe Mema ca ucnopykom. Mehytum, uzmely oa
JABa UHCTUTYTa HOCTOjI/I CYHUITHHCKA pa3JikMKa, a orjieaa C¢ y (b MXOBUM IIPpaBHUM
HOCJIeTUIIaMa, a CXOIHO BbHMA M y ITPABHOM II0JIOKajy JINIA KOja CTHYY KOPHCT
M0 OCHOBY UCIIOPYKE, OMHOCHO HAJIOra, Te AYKHUKA UCTIOpyKe U tria ontepehe-
Hor HasoroM. Kako je To cnomeHyTo, n3mel)y kopucHHKa Hajiora U 00aBe3HOT
JIMIIa He HACTaje OOJINTallMOHU OJTHOC, Te KOPUCHUK HaJlora, YKOIHUKO je onpeleH,
HUje OBIamheH /1a 3aXTeBa M3BPIIEHE HAJIOora Of JINIa KoMe je HaMeTHYT. Kox
UCIIOpYKe, CUTYyalllja je AujaMeTpaliHo cynpoTHa. M3Mely ucnopykonpumia u
Jy’KHUKA, OJHOCHO OHEepaTa HacTaje OONHUTallMOHN OTHOC, KOjH Jaje MoryhHOCT
UCTIIOPYKOMPUMILY J]a 3aXTeBa Jla Ce UCIOPYKa OCTaBJbEHA Y HETOBY KOPHCT H
u3Bpun. VcnopykonprMar MOMEHTOM CMPTH 3aBEUITA0NA MOCTaje MOBEPHIIAL]
mTo MYy, Mopea aKTUBHE HCFI/ITI/IMaHI/IjC Jla 3aXTCBa NPUHYJHO U3BPUICHE UCIIO-
pyKe, rapanTyje ¥ MOryhHOCT HaKHa/e MITETe yCle MpoNyIuTamba OHepaTa /1a
U3BPIIU KCIIOPYKY HA HAYMH KOjH je onpelen y 3aBemramy.** OBakBy JIeruTu-
Malujy, Kao H1 MOryhHOCT HaKHa/ie IITeTe yciea HeNCITy iherba HajJora Uik Ka-
IIFEHha ca IerOBUM HCITY IheHheM, KOPUCHHK Hajiora Hema. Haor, 3atum, Moxe
nia Oyzie 1 HeKa MopaJjTHa, OJJHOCHO, BPEIHOCHO 000jeHa KOPHCT, 0K je UCIIOpYKa,
10 IPaBHUITYy, YBEK HMOBHHCKOIpPaBHa KOPHCT. Mcnopyka yBeKk MOpa UMaTu KOpH-
CHHKa, IIITO HHje CIydaj KO HaJlora KOji MO)Ke OMTH OCTaBJHEH U PaJI OCTBApEHha
HeKor omTer nusba. ¥ Takohe, HCOpyKOprMaIl yBeK Mopa OUTH CyOjeKT y mpa-
BY, JIOK KOPHCHHK HAJIOra TO He MOpa HYXHO ja Oyze.*¢ M3mely ncriopyke u nHau-
BHU/JIyaTM30BaHOT HAJIOTa TIOCTOjH JOIII jeJHA pa3JiKa Koja ce orjie/ia y TOMe Jia je
HAJIOT y TAaKBOM CITy4ajy CTPOTO Be3aH 3a JMYHOCT Ope)eHNX KapaKkTepHCTHKA
U BELITUHA, T€ TEPETHU TO JIULE, JOK UCIIOPYKA 110 IIPAaBUILY TEPETHU 3a0CTABLITUHY
U HE 3aBHCH O] BEIITHHA U 3HaWba OHepara.*’

CIUYHOCT MOCTOjH U Ca jeJITHOM BPCTOM YCJIOBa. YCJIOBH Ce Jiejie C 003UpoM
Ha pa3IU4IuTe KPUTEPHjyMe, aJIH je 32 Hac, Ha OBOM MECTY, Haj3HauajHIja Tofiesa
Ha MOTECTaTHBHE, Ka3yaJHe U MEIIOBUTE YCIIOBE, TI€ KPUTEPHjyM MOJelie Mpe/-
CTaBJba MOT'YhHOCT HacJIeTHIKA TOCTABJBEHOT T10]] YCIIOBOM J[a YTHYE Ha F-Eer0BO
ocTBapeme. Kox moTecTaTHBHUX yCII0Ba, OCTBAPEH-E 3aBUCH UCKIJBYYHBO O] CyOjeK-
Ta, TOK KOJI Ka3yallHUX yCJIOBa OCTBaper-¢ 3aBUCH O] HEeKOr noralaja wmm Tpe-
her nuna, y cBaKOM ci1ydajy HE3aBHCHO OJ] BOJbE M MOCTYIaKa caMor cy0jeKTa.

44 Bug. . 262, ct. 1 m 2 300C.

4 Bun. . Byphesuh, Huctuuiuyyuje nacrednos ipasa, crp. 172.
4 Buga. O. Autuh, HanoZ y naciednom iipasy, crp. 54.

47 Ibid, ctp. 53.
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MemoBUTH yCIIOBH NTPEACTaBIba]y KOMOWHAIH]Y jeTHUX U APYTHX, TJIe OCTBape-
e JCIMMHUYHO 3aBUCH O BOJbE JIMIIA KOME je MPaBO YCIOBJBECHO, a ACTUMUYHO
OJ1 HEKOT He3aBUCHOT norahaja.*® Pagma pacKUIHOT MOTECTATHBHOT YCIIOBA Y€CTO
MOKe OMTH KOHIIMITHPaHa TaKo Ja Oyjie MICHTHYHA Ca paJboM caMor Hasora.*
Paznvika ce ormnesa y pa3nTuduTOM CTEIEHY ONTOBOPHOCTH KOJU MTOCTOJH KOJI JINTA
onrtepeheHor HaIOroM 1 HacJIeTHUKA OCTABJHEHOT MOJ] PACKUIHUM TIOTECTATHB-
HUM yCJIOBOM. Hawmme, HacleTHUK KOjU je MOCTaBJbEH IO/ OBAKBUM YCIOBOM
MoOpa Jia Ce MOHAIlla TAYHO OHAKO KaKO je 3aBelITaIall TO HaJI0XKHO. YKOJIHKO Ce,
Jak u 0e3 HeroBe KPUBUIIE, PACKUIHU YCJIOB OCTBApH, HACIETHUK I'yOH CBOje
HacJyieHo rpaBo. Ko Haora nak, 1y»KHUK MOpa Jia YYUHU CBE IIITO j€ Y BbEeroBOj
MONHM J1a OCTBApH HAJIOT, aJIM YKOJIMKO JI0 OCTBaperma Hajiora He Johe u3 pasiora
KOjH Ce Iy’KHUKY Hajora He MOXKe IMPUITUCATH Y KPUBUILY, onrTepeheHo nule 3a-
nIprkaBa CBoja TipaBa. Jlemana ce, ¢ 003upoM 1a paama y o0a cirydaja Moxe OUTH
UCTa, J1a IOCTOjU CyMEba JIa JIH je BOJba 3aBeliTaona ouia aa oapeheny odbasesy
TIpeABUINA Kao HAJOT WU IocToju Oymyha, HeM3BeCHa YHHCHUIIA Y BUY TTOTE-
CTAaTUBHOT yCJIOBA O] KOT 3aBHCH OIICTajarh¢ HACJICHOT MIpaBa KOHKPETHOT JIUIIA.
[Mpema mpaBuIMMa TyMauerma 10 KOjuMa ce 3aBeIlTamke, Y CIIy4ajy CyMbe, Ty-
MayvH y KOPUCT Iy KHUKA, y3UMa Ce Jia je y MuTamwy HaJor. [loTecTaTuBHY, Kao U
CBaKH JPyTHU YCIIOB je 3a Ay)KHHKa yBek Behu Tepet o Hamora.>"

Hamocnerky, Hasor Tpeba pa3JIMKOBaTH OJf pa3HUX CaBeTa U MPenopykKa.
Haxko cMo HaBelH 12 y HEKUM CErMEHTHMA HaJIOT U3IJie/a BUIIIE Ka0 MOpalHa, a He
MpaBHA KaTeroprja, OH HECYMEUBO TO jecte. Hacympot Tome, caBeTu u mperopy-
Ke, K0je MOTY Jia YWHEe CaCTaBHU IO 3aBelITama, HUCY PaBHO o0aBe3yjyher ka-
pakTepa 3a YHUBEp3aJIHE U CHHTYJIapHe cykiecope. OHU BUX MOpaTHO 00aBe3yjy,
aJIM UM HEJI0CTaje eIEMEHT KOPHCHOCTH, Kao U TIOCIIEINIA Y CITy4ajy HEMOCTYyIamka
0 IaTHM YIyTHMA 3aBENITaona, 1a Ou ce MOTrJI0 TOBOPUTH O HAJory.”!

6. YIIOPEJJHOITPABHA PEI'YJIATMBA HAJIOT'A

Pann ananusze HaumHa U cTeneHa ypeheHocTH Hanora, ClieHupUIHOCTH Y
-ET0BO]j TIPABHO] PETYJATHBH, T€ CIIMYHOCTH H pa3jifKa y OIHOCY Ha qomahy mpas-
HY perylaTuBy, y HapeAHUM pefoBuMa Ouhe nmpukasaHa nocrojeha HOpMaTUBHA
pelrema caapkaHa y: IpaBUMa Ap)KaBa PErHoHa, 3aKOHOJABCTBUMA TTOjEINHUX

4 Bun. 1. Huxonuh, Y600 y cuciuem cpahanckoé ipasa, [pasuu dpakynrer y HoBom Cany,
Hosu Cap, 2016, cTp. 344, 345.

4 Bua. M. )Kusanosuh, P. Momuunosuh, op. cit., ctp. 85.

50 TIpaBuiio Baxku IipeMa MakCHMH [IPEY3€TOj jOI U3 PUMCKOT Ipasa: ,,Semper in obscuris
quod minimum est sequimur. Bun. H. CrojanoBuh, HaznoZ y 3agewitiary, ctp. 242-243.

S Bug. P. Momuunnosuh, HanoZ koo ieciiamentianno naciehusarsa, Cpricka npaBHa Mu-
cao, [TpaBuu dpaxyner y bama Jlyiu, bama Jlyka, 1-4/2000, ctp. 112.
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OMBIIMX CONMjATUCTUIKIX 3eMaJba, Kao mTo ¢y Pycuja u byrapcka, Te Ayctpuju
u Hemaukoj, kao nMpaBHUM CHCTEMUMAa I'€PMAaHCKOT MTPaBHOT KPyTa, KOjU Cy U3-
BpIIHIIIN HajBehu yTHIa) Ha (hopMHUparbe peliemha y HaIlHOHATHOM 3aKOHOIABCTRY.

6.1. Hajor y ap:xaBama ousiie COPJ

VY npxaBama wianunama ousmre Comujanmuctnuke OeneparnBae Pemyommke
JyrocnaBuje, mpaBuia Be3aHa 3a HAJIOT IOCTaBJbeHa Cy Ha ciuyad HauyuH. CTora
he y oBoM ey OWMTH IMprKa3aHa caMo OJICTYTarma y OMHOCY Ha moMahy mpaBHy
peryiaTHUBY OBOT HHCTUTYTA.

VY mpaBy Peny6nmke XpBaTcke, MaTepHjH TTOCTaBJbarha HACICTHUKA IO
yCIIOBOM 1 Hasiorom nocsehenu cy ui. 47 u 48 3akona o HaciehuBamy.”> Ha npBu
TIOTJIeNT MOYKE C€ YOUHTH Ja ofpende mocBeheHe HaJory Mperu3Huje Peryaunry
0Baj MHCTUTYT Y MOTJIEAY HAUMHA BErOBOT UCITYEHha y OHOCY Ha Hallle ITPaBo.
HacnennompaBHUM IponucrMa OBE 3eMJbE€ U3PUUIHUTO je HaBeeHo a onTepehe-
HO JinLe Tpeda J1a U3BPIIX HAJIOT HAjOOJbE ILITO MOXKE, T€ 1a YKOJIUKO I'a YOITLITE
HE MO)Ke U3BPIINTH, 33/IpKaBa OHO IITO j€ CTEKA0 M0 OCHOBY 3aBEIITama, OCHM
aKO M3 3aBEIITaba HE MPOMU3HIIA3H IITA IPYTO HIIK PA3JIOr HEHCITY HeHba JICKH y
CKpUBJHCHOM IOHAIIAKY My KHUKA Hajora. Hamorom ce Mory ontepeTuTd cBa
JMIIa KOjUMa c€ MHAue MOXKE OCTABUTH HEKa KOPUCT U3 3a0CTABIITHHE. 3aKOHCKHU
TEKCT je MaKje, MPelu3Huju U y TIOTJIeAy OBOT MUTamka, jep ce KOPUCTH jeaHa
mmpa Gopmynanuja o oHe npeasuhene y nomahem 3akoHonaBcTBy. Ha kpajy,
3aKOHCKA peryJjaTuBa MpaBu pa3iauky u3Mel)y Haiora u HeobaBesyjyhux cmep-
HUIIA IATUX Y 3aBElITamy, TC Y CKIAy ca THM IpeiBrha 1 Ty KHOCTH KOHKPET-
HUX JIUIIA, IITO HeocTaje JoMaheM 3aKOHOAABCTBY. Y MOTIIEAY MPEeOCTAINX ITpa-
BuJa, oHa cy y 3HC nerasbHuje KOHIMIIMPAHA.

VY ogHoCcy Ha gomahe mpaBo, cBa OcTalla 3aKOHOAABCTBA HACTaJa Ha POCTOPY
ousiie COPJ — denepanuje bocHe u Xepuerosute, Te leHOT eHTUTETa PenyOin-
ke Cpricke, Pemmybnuke Makenonuje u Perryonuke CrioBeHHje, HHCTUTYT Hajora
perynuury focrta mrypo, nocehyjyhu my cera jenan wias. Ilpema 3akonnma o
HaciehuBamy CIIOMEHYTHX 3eMajba, HAJIOT MOXe TEePEeTUTH CBa JIMIIA Koja MpH-
Majy HEKY KOPHCT M3 3a0CTaBUITHHE, [IPH Y€MY Cy OOpOjaHH HaJI03u KOjH ce
nMajy cMaTpaTti HeroctojehnM. MehyTum, H30¢TaBIbEHO je peryincame HaunHa
HETOBOI UCITYHbEHha, Ka0 U TIOCIIESIHIA KOje HACTYTIAjy YKOJIHUKO CE HAJIOT HE HCITY-
HU, a y BE€3W ca THM | JINIIA KOja Cy €BEeHTYaIHO OBIaTheHa Ha 3alITUTY MPaBHUX
HHTEpECa Y CYJICKOM IOCTYIIKY.>

52 Bua. Zakon o nasljedjivanju Hrvatske uz 2003. roguse, ,,Narodne novine*, 48/2003,
163/2003, 35/2005, 127/2013 u 33/2015.

3 Bu. uit. 97 3akoHa o Hacsbehusamy Pentyonuke Lpue Tope, ,, Cryorcoenu nucia LT, 74/2008,;
€. 103 Zakona o nasljedjivanju u Federaciji BiH u3 2014. ronuwe, ,,SI. novine Federacije BiH ",
80/2014; 4. 105 3akoHa o HacsbehuBamwy Penybnuke Cpricke, ,, Cuyocbenu Znacnux Peiyonuxe
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6.2. Hasor y npasuma Pycuje u Byrapcke

IIpema I'pahanckom kogekcy Pycke @eneparmuje, HaJIOT je onpenada y 3aBe-
MITay YAjA IPEIMET MOXKE ITPeACTaBIbaTH 00aBe3a U3BPIICHa OUITO KOje paarhe
WMOBHHCKOT HJTH HEMMOBHHCKOT KapakTepa, aJli UCKJBYYUBO YKOIHUKO je OHa
ozpeleHa y 1Usby OCTBapHBamba jaABHOT HHTEpeca (OIMIITEKOPUCHOT [TUJba)>* HITH
HEKOT JIPYTOT 1[1Jba KOjU HUje MPOTHUBAH 3aKOHY, MOPa3yMeBajynu Moa THM U
00aBe3y caxpamHBarba OCTaBHOLA Y CKJIAly Ca BberOBOM IOCIIEAHOM BosboM. Crio-
MEHYTa 00aBe3a MOXKE TEPETHTH jSTHOT HJIH BHIIIC 3aBEIITAJHUX MIIH 3aKOHCKUX
HacleqHuKa. Hamor Moxe TepeTUTH M M3BPLIMOLA 3aBEUITaka, AT CaAMO IO
YCIIOBOM /12 je MOCce0HO OMpeesbeH €0 3a0CTaBIITHHE KOjHU je HEOMXOAaH paau
HCTOBOT UCITYHhCHba. [lope Tora, eKCIUTMIUTHO je MPOMUCAHO a 3aBelITaaly
MOYKE HaJIOKHUTH jeJTHOM WITH HEKOJIMITUHY HACIIeTHUKA Jla 9yBajy HeroBe KyhHe
JbyOuMITE, Ka0 M J1a BpIIe HEOIXOAaH Haa30p U Opury Haja miMa.> OBa obaBesa
Takohe Moxke OMTH KaKO MMOBHHCKOT, TAKO M HEMMOBHHCKOT KapakTepa U ycTa-
HOBJbEHA j€ paj¥ OMIITEKOPUCHOT IHJba.>®

VY HO3UIUj1 KOPUCHKKA HAJIOTa Y TIPAaBy OBE 3eMJbe, IO MPABHITY CE jaBJba
HEOMpe/IeJbeH KPYT JINIA. YKOIMKO C€ KAo MPEIMET 3aBEIITAJHOT Pacloiarama
jaBJba 00aBe3a U3BPIIICHA PA/HEe IMOBHHCKOT KapakTepa, KJbyyHa Tauka TudepeH-

Cpiicke”, 1/09; un. 100 3akoHa 3a HacieqyBameTo Makenonuje usz 1996. ronune, ,,C. gecHuk Ha
PM*, 47/1996 u 18/2001 — np. 3akon; kao u 4. 82 Zakona o dedovanju Slovenije u3 1976. ronune,
,Ur. list SRS*, 15/1976, 23/1978 u ,,Ur. list RS*, 13/1994 — ZN, 40/1994 — odl. US, 117/2000 — odl.
US, 67/2001, 83/2001 — OZ, 73/2004—ZN-C, 31/2013 — odl. US u 63/2016.

54 3akoH He ozipel)yje nojaM ONITEKOPUCHOT [1Jba. Y JOKTPUHH CE HABOJU JIa CE MO FbUM
MOT'y HOJIpa3yMeBaTH COLMjaliHe, J00pPOTBOPHE, KyITYpHE, 00pa30BHE, TE HAYYHE CBPXE, [INJbEBH
3alITUTE jJaBHOT 3/1paBJjba, pa3Boja GU3MUKE KYJIType U CIIOpTa, 3aIUTUTA MpaBa M JETUTUMHHAX
uHTepeca rpal)ana u opraHuszanuja, npyxame npaBHe nomohn u ciu4Ho. 1o ONITEKOPUCHUM
IUJBbEM, Y 3aBHCHOCTH OJ] Kpyra 0co0a y uijeM HHTepecy je HaJlor YyCTaHOBJBEH MOTY ce Iofipa3y-
MEBaTH: IIMJbEBU KOPUCHH 3a IPYIITBO U APKaBy Y LHEIUHH (KYJITYpHE, 100pOTBOpHE, 00pa30BHE,
Hay4HE U CIIMYHE CBPXE); INJbEBU KOPHCHH 3a OfipeljeHy rpyIny Jby1u ca HeoapeheHum Opojem una
unu ogpehene npymTBeHe Tpye (ojenune npodecuje, IeH3NOHEPH, Jby U KOjH )KHBE y oapehe-
Hoj oOmactu, utn). [Ipumep 3a TO je HAJOT HACIECAHUKY MJIM U3BPIIMOLLY 3aBEIITamka 1a U3BPILU
MIPEHOC CPEACTaBa y KOPUCT OMIIO KOje KaTeropHje TeIKo 000eNnX nanujesara y oaropapajyhoj
3[paBCTBEHO] YCTAaHOBHU MJIM (hOH/1a 32 TOMON TaKBUM nanujeHtuma. Jpyru npumep 61o Ou npy-
Karmbe (PHHAHCH]CKE TTOAPIIIKE CTYAeHTHMa OKJIo Koje 00pa3oBHe nHCTHTYLH]je. Bua. B. O. ['aBpuiios,
Komentapuii k pazoeny V uaciuu Il 'K P®, Hacreociusennoe tipaso, Cankt-IleTepOypr, 2003,
ctp 90. Bua. u uatepHet anpecy: http://logos-pravo.ru/articles/zaveshchatelnoe-vozlozhenie-eto-
otlichiya-ot-zaveshchatelnogo-otkaza, narym mocere: 12. 01. 2019.

3 Bug. wi. 1139, cr. 1 Tpahanckor Konekca Pycke @enepanyje, HHTEPHET ajpeca:

http://base.garant.ru/10164072/f96218aec223bfc0fe4d55939856544c/. Y nammem tekcty: IKPD.

6 [Ipema jeTHOM CTaBy, OIIITH HHTEPEC Y OBOM CITyUajy OTJIe/ia Ce y 3a10BOJbEIbY APYIITBE-
HHUX NOTpeda 3a XyMaHHM TPETMAaHOM KUBOTHA. IIpeMa Ipyrom cxBaray, je[jaH oOj pe3yirara
Hajarama o0aBe3e U3BPIICHa OBAKBUX PAIHH MIPEICTaBIba CMambEemhe Opoja HAY I TEHUX )KHBO-
THA, TC IIHPEHa Pa3HUX HHPEKIH]ja KOje TPEACTaBJbajy OYUTIIEIHY OMACHOCT 3a JPYLITBO y
LEJIUHH U I/eHHX M0jelnHAYHIX YaHoBa. Bua. untepuer agpecy: http://logos-pravo.ru/articles/
zaveshchatelnoe-vozlozhenie-eto-otlichiya-ot-zaveshchatelnogo-otkaza, narym nocere: 12. 01. 2019.
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[IHjallje UCTIOPYKE W HaJiora MPOU3IIIa3u U3 CBPXE paqaH Koje je UCTY IMOTPeOHO
Hpey3eTH, Koja ce KO HaJjiora Orjie/ia y OCTBapey jaBHOT HHTepeca’’ (OIMIITeKO-
prcHOT 11JBa). > KomekcoM je M3pHUIUTO MPOIIHMCAHO JIa CE Y OBOM CIIydajy TpHMe-
Y]y oapende Koja ce OfHOCE Ha UCHopyKy.” YV ckiany ca mbHuMa, HaCIeIHUK 3a
UCITYFbeHhe OBAKBOI HAJIOTa OJIrOBapa Cpa3MepHO Haclieh)eHOM JIeny 3a0CTaBIITHHE,
HY>KHU HACJICIHUK OJI'0Bapa CaMo OHOM BpeHOIIhy Koja mpeMallyje lberoB Hy KHH
TIeo, IOK y CITy4ajy KaJia je BUIIe HacIeJHIKa onTepeheHo HamoroM, 00aBe3a mhero-
BOT HCIYHCHha TEPETU CBE HHUX CPa3MEPHO BUXOBUM HACIICAHHUM JCJIOBHMA, YKO-
JINKO 3aBEIITalkbeM HHje pyraunje oxpeheHo. YKOIHMKO JIUIE KOje je Ha TO OBJIa-
urheHo HUje UCKOPUCTHIIO TIPABO HA MCIYHCHE HAJIora y POKY OJ1 3 TOJAMHE OJf
OTBapama Haclieha, HacJIeTHUK KOjH je ornTepeheH HamoroM, 1o MpaBmIy ce OCIo-
6aha oBe cBoje 00aBe3e.®’ C apyre cTpaHe, Kaja je ped O HaJIO3MMa HEUMOBHHCKOT
KapakTepa, HUCY TpeBI)eHU CrielnjaIH| POKOBH Y MOTJIETY HhUXOBOT HCITYHhEHba.

VY cnydajy 1a HEje ZJ0OPOBOJBHO UCITYH-EH, HAJIOT CE MOXKE CYACKHM Iy TeM
peayin30BaTH OJI CTpaHe 3aMHTEePECOBAHUX JIUIA (O] KOJHM C€ MOXE MOpa3y-
MeBaTH 1 OUIIO Koja 0co0a Y YHjy KOPHUCT je YCTAaHOBJBEH HAJIOT, HEMPO(UTHE Opra-
HU3aIlHje OBIANTheHe Aa Aeyjy y IIUJbY 3alITUTE OMIITHX HHTepeca, Kao U JpKaB-
HU OpPTaHU U JIOKAJTHE BIIACTH HAJIJIGKHU J1a BPIIle OMII0 KAKBE aKTUBHOCTH Y ITUJBY
CIpoBOleha KOHKPETHOT UITH CIIUMYHOT OMIITEKOPUCHOT I1Jba), U3BPIINOIA 3a-
BellITamka, Ka0 U HACIEIHUKA, OCHM Y CIIy4ajy Kaja je 3aBellITalkeM JIpyravnje
onpeheno.! Vikonuko uiie koje je onrepeheno Hagorom, u3 pasjora npeasuleHnx
Konekcom He mocTtaHe HaclieAHUK, 00aBe3a UCIYHhEha Hajora TepeTuhe Jiuie
KOje CTYTIa Ha FerOBO MECTO, YKOJIMKO M3 3aBeIlTarha MM 3aKOHA HE TIPOH3UIIA3H
npyraduje.®?

3a pa3nuky ox mpasa Pycuje, Hacie THOIIpaBHH TPOITUCH byTapcke mojMOBHO
He e(PMHUIITY HAJIOT, MaKo 3aKOH O HaciehuBamy cajapku nap ofpenada nocsehe-
HUX OBOM MHCTUTYTY. Tako, HAaJOT MPeNICTaBIba jelaH OJ1 JIO3BOJLEHUX MOJAINTE-
Ta 3aBEIITAjHOT pacnosarama.®> On Mopa 6uti Moryh, Te y CKJaay ca 3aKOHOM,

57Bun. T. E. A6osa, M. M. Borycnagckuii, A. I. CBetnanos, Komeniuapuii k I pasxicoancko-
My kooexcy Poccuiickoii @edepayuu, Yactu Tperbeid, Mocksa, 2004, ctp. 36.

8 Taxo, mpuMepa paaH, yKOIHKO je 3aBelITalal OAPeaHo a HAaCTIeIHHK Oape)eHOM Uy
Mopa 00e30eIUTH CTaHOBakE Y HacIe)eHOM CTaHy, paau ce 0 UCHOPyLU. AKO ce MelhyTUM Kao
KOPUCHHK OBE MPUBHUIICTH]E jaBJba JICUjH JIOM, JIOK CC HE 3aBPILH H3IPa/iba 3rpajie y oBe noTpede,
ped je o Hanory. Y 00a ciiydaja 3aBeliTajHa pacnojarama HMajy UIMOBHHCKH KapakTep. Bugeru:
3akonodatuensciueo- Kommeniuapuu x 3axonam, WHTEpHET aapeca: https:/www.zonazakona.ru/
law/comments/, natym nocere: 12. 01. 2019.

59 Bup. ui. 1139, ct. 2 TKPO.

60 Byt uin. 1139, cr. 2 y Besu ca wi. 1138 TKP®. Bu. u B. O. TaBpuiios, op. cit., ctp. 90-91.

o1 By, un. 1139, ct. 3 TKP®.

62 Byn. ui. 1140 TKPO.

93 Bup. ui. 17, cr. 1 3akona o Haciehusamwy Byrapcke, unteprer agpeca: http:/lex.bg/laws/
1doc/2121542657, natym nocete 14. 01. 2019. V namem texcty: 3HB.
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jaBHHM TIOpeTKOM M Mopasiom.** Hamorom moxe 6utn ontepeheH HCKIBYYnBO
3aBEINTajHU HACICIHUK W UCTIOPYKOIPUMAIL, IOK Ka0 HErOB KOPUCHUK (PUTY-
pupa Tpehe nure xoje He Mopa OuTH omnpeaesseHo. Hajuenthe ce yctaHoBspaBa y
OIIITEKOPUCHE CBPXE, MOKE OUTH opeheH ¥ y MHTEpeCy caMor 3aBernTaora,®
[P YeMy He MOpa UMaTH UMOBHUHCKHU KapakTep.® [Ipema ciioBy 3akoHa, HeHCIy-
HEHC HAJIOTa HE MOBJIAYH 32 COOOM I'yOUTaK MPABHOT JICjCTBA CAMOT 3aBEIITajHOT
pacnonarama.®’” Haume, y 0BOM ciydajy, CBAaKO 3aHHTEPECOBAHO JIUIIE MOXE J1a
3aXTeBa HErOBY pean3alinjy CyICKUM myTeM, y [Iiusby U3pHIama oaroBapajy-
hux Mepa kojuma ce onrepeheno nuie obaBesyje ma UCTyHH Haor.® 3akoH He
JeUHUIIE KO Ce€ MMa CMAaTPaTH 3aUHTEPECOBAHUM JIMIIUMA, ITPH YEMY CE y JIOK-
TPHHU CyTEpHIIE J]a OBO IPABO MMAjy HACIIEITHUIIH, KAaKO 3aBEITajHH, TAKO 1 3a-
KOHCKH, UCIIOPYKOIPUMIIH, Te 010 Koje Tpehe 3anHTepecoBano suie,’’ moapa-
3yMeBajyhu oI BbMM U JIUIE Y YHjY j€ KOPUCT YCTAaHOBJHEH Hajor.’!

6.3. Hajior y npaBuma Ayctpuje u Hemauke

WNwmajyhm y Buay 1a ce qomahe 3aK0HOIABCTBO Y TIOTJIEY BEIHUKOT Opoja
MUATaWka, MPUIKKOM PETYIIHCakha HAJIOTa OClamka YIIPaBO HA TEPMAHCKE IIPaBHE
cucTeMe, y TIPBOM pelly Ha ayCTPHjCKH, alld U Ha HEMauyKH MOJIE, IIeTUCXOTHO

j€ M3JI0)KUTH OCHOBHE ITOCTaBKE OBHX 3aKOHOJIABCTABA Y BE3U H-ErOBE MPaBHE
perynaruBe. Kako 006a mpaBHa cucTeMa J103BOJbaBajy 3ajeTHUYKA 3aBeIITarmbha 1
YroBop 0 HaciehuBamy, TO c€ HAJIOT MOXKE I10jaBUTH Kao CaJApKMHA U jeJHOT U
JpyTOT IPaBHOT OCHOBA MO3MBak-a Ha HaciehuBame.

VY npaBy AycTpuje, HaJOT je KOHIUITUPaH Kao oipen0a y 3aBelTamy KOjoM
Cce HaJIaXe JIMITY Jla HEIITO YYUHH WIIH J1a C€ y3/APKH Ol HeKOT YHIbEHha, HA HAUNH
KOjH je TO OJl Hera 3aBellTajjall TPakKuo Ui Ha TOME HajIpuOIMKHI]U Moryhu
HaunH.”> Hasor Mose 11a Oyzie yCTaHOBJbEH M Y HHTEPECY CaMOor' OCTaBHOLIA, IIPH

04 Byp. un. 42 ,,8° 3HB.

% TIpumep 3a OBO TpecTaBibalia Ou 00aBe3a 3aBEIITajHOI HACICSIHNUKA KOjH je HACIEIHO
oubnnoTexy na o6e30ean kopuuiheme UCTe HAYYHUM PaJHUIMIMA UK 00aBe3a Mogu3ama Hajl-
rpoGHor criomenuka 3asemraony. Bun. X. Taces, Bvizapcko nacreociuigeno ipaso, Codust, 1993,
ctp. 82-83.

%6 Ibid., cTp. 82.

67 Bug. ui. 18, cr. 2 3HB.

%8 Bug. ui. 18, ct. 1 3HB.

% Bua. A. I. Lonos, Komeniuap iio 3axona 3a nacredcieouio, Copust, 1993, ctp. 63.

70 Bup. ,,Coenxu, ckaiouenu oo yciogue, Cpok u wedicectu’’, Ha HHTepHET aapecu: http://
www.lawsbg.com/lectures/74-grajdansko-pravo/400-uslovie-srok-tejest.html, matym nocere: 14.
01. 2019.

7' Bua. A. T. IoHoB, op. cit., cTp. 62.

72 Bun. § 709 I'pahanckor 3akonuka Aycrpuje (Aligemeines biirgerliches Gesetzbuch), https:/
www.ris.bka.gv.at/GeltendeFassung.wxe? Abfrage=Bundesnormen&Gesetzesnummer=10001622,
natym nocere: 27.12.2018. ronune. Y nasmsem tekcty: ABGB.
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geMy Ce Y JOKTPUHU HABOIH J1a je Y CIydajy IOCTojama Hajlora y BUIy o0aBe3e
HeroBarma KyNHOT JbyOMMIIa TPEMHUHYJIOT OCTaBHOIA, K0 KOPUCHUK HAJIOTa e
Bul)eH octaBuiall, a He KyhHuu JbyOuMait.’? Ykonuko onrepeheHo Juie He U3BpIIn
HAMETHYTY My 00aBe3y, Ha TO MOXe OUTH MpUHYH)EH O CTpaHe CBUX JIPYTHUX
HACJICTHUKA KOjU HUCY KOPUCHHUIM HAJIOra, Kao M M3BPIIMOLA 3aBElITama, * a
KaJ[a je HaJIOT YCTAaHOBJbEH y JABHOM MHTEPECY U OJ] CTPaHEe jaBHOT IpaBOOpaHH-
oua (Finanzprokurator).”> EBUICHTHO je 1akiie, 1a 0Baj MPaBHU CUCTEM Takole
Mperno3Haje 3aBeliTaBambe Hajlora y jaBHOM MHTEpeCy, Te Ja yckpahyje mpaso
KOPUCHHIIMMA HaJIoTa Jia Tpake 3allTUTY CyJACKuM myTeM. Kasa je Hamor Be3an
3a HEMOKPETHOCTH, Tpe/iBuba ce peloBHO yrucHBame oJroBapajyhe zadenexoe
y perucTap HemokpeTHoct.”® Y ciydajy na nuie ontepeheHo HaJaoroMm He U3Bp-
IITH HAJIOT, 300T CBOje KPUBHUIIE (IITO 00yXBaTa U JIAKY HEMaXby) HACTYTIAjy UCTE
MOCJIEAMIIe Ka0 KOJI OCTBaperma packuaHor yciosa.”” Taga nuie ryon KOpUCT
J0OMjeHy 3aBElITaAmbEM Y MOTIYHOCTH. YKOIHMKO 3aBelITaNall MpeBUIU HeKe
Jpyraduje nocieauie 3a ontepeheHo JIuie, TyMauemheM 3aBellITama ce YTBPhy-
je Jla v je mpaBa Hamepa 3aBellTaola Ousa 1a yCTaHOBU HAJIOT, KAo jeIHY BPCTY
o0aBe3e WK je BeroBa Hamepa Ouiia yCMepeHa Ha OCTaBJbamkhe HeobaBe3yjyhux
caBeTa U npenopyka.’® Teoprja cTOju Ha CTAHOBHIITY Ja KaJia 3aBelITaal mpej-
Bul)a HEKe ApyTe MocIeJUIIe O TOoceInla Koje HaCTYTajy HCIYHhEeHhEeM PACKU/I-
HOT yCJI0Ba, Tpeba y3eTH Jia ce Ipe pajiu O CaBeTHMa, a He Hajory.””

Y Hemaukowm rpahanckom 3akOHHKY T0jaM ¥ OCHOBHa 00eJiexKja HaJlora jgara
cy y § 1940, npu yeMy ce 0Baj MHCTUTYT JiaJbe paspal)yje y HeKoJIuKo naparpada
y norseny oapehuBama cyOjekara, ipaBa Ha CyJICKY 3alITHTY, MOI'yliHOCTH, O]
HOCHO, HEMOTYNHOCTH UCTTYHeHha, Y3 ynyhnBame Ha CXOJHY MPUMEHY JIPYTHUX
YJIaHOBa KojuMa ce ypehyjy octana mutama y 3akoHHUKY. Kao u y npyrum mpas-
HUM CHCTEMHMa, KOPUCHUK HAJIora He Mopa Jia OyJie KOHKPETH30BaH CAMUM 3aBe-
mTameM, a KaJia je TO ¥ CIIydaj, He Mopa HYKHO Jia Ce paJid O IIPaBHOM CYyO0jeKTy.
Hauor ce Moxke ornenaty vy He3u KyHHOT JbyOUMIIA WITH XKUBOTHEbA ca dapMme
ocrasuora.? [pema onanihermy 3aBemtaoria, KOPHCHUKA HAJIOTa MOYKE OJIPEIH-

73 Bun. B. Eccher, Biirgerliches Recht (Band VI: Erbrecht), Springer Wien New York, Wien,
2010, cTp. 79.

7 JenHo o1 OCHOBHMX OBIanihera H3BPIIHOIIA 3aBeIITaba je YIpaBo oBianhermhe Be3aHo 3a
HaJIor. 3aKOH My rapaHTyje aKTUBHY JISTUTHMALIH]y 3a OHOLICHe TyK0e, ainu u xxanoe. Ibid, ctp. 89.

75 3amauu jaBHOT mpaBoOpaHHoOLA Cy 3acTyname Pemybiike AycTpHje Kao CTpaHKe mpes
CBHM CyJOBHMa U YIpaBHUM opranuMa. Mime ynyhyje Ha akTHBHOCT CaM0 Y KOHTEKCTY (DHHAaH-
CHjCKOT YIIpaBJbakba, ajli je OHO, 3aIIpaBo, CaMO HCTOPHU]CKHU YCIOBIbeHO. Bua. § 1 3akoH o jaBHOM
npaBoOpanunamty (Finanzprokuraturgesetz), https://www.ris.bka.gv.at/GeltendeFassung.wxe?-
Abfrage=Bundesnormen&Gesetzesnummer=20005921, natym nocere: 28.12.2018. ronune.

76 Bua. B. Eccher, op. cit., ctp. 80.

77Bun. § 710 ABGB.

78 Bun. § 711 ABGB.

7 Bua. B. Eccher, op. cit., ctp. 80.

80 Bup. Palandt, Biirgerliches Gesetzbuch, Verlag C.H. Beck, Miinchen, 2003, ctp. 2299.
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TH 1 caMo ontepeheno mim Heko Tpehe nuIle, anum y3 MOCTOjarkbe CMEPHUTIA Y
3aBellTamy, OJ[HOCHO, BOJha OCTABHOIIA Y OBAKBOM CITy4ajy MOpa OUTH H3paKkeHa
TaKo JIa KOPUCHUKA Hajiora ynHu 6ap onpenusum.’! Takohe, n3bop mommexe Cyi-
CKOj KOHTPOJIH KaJla MIOCTOJH CyMEba O 3J10j HAMEPHU HJIM OYUTIICTHO] OMAIIIIIH
onrepehenor mian Hekor Tpeher juima koje onpehyje kopucuuka.®? Y noxTpuHm
Ce HaBOJIH JIa HAJIOT He Mopa Ja Oyjie YBEeK U U3PUYUTO UMOBUHCKU 000jeH, Beh
MOJKE TIPEIICTaB/haT 00aBe3y y chepu Mopaia u o0ndaja, Kao IITO je pernoBHA
nocera rpo0y ocrasuona. Moryhe cy u cutyanuje y KojuMa Hajor peacTaBiba
nmobut 3a ontepeheno nmre. Ha mpumep, Hajor ce MOXke cacTojaTh Uy o0aBe3n
ontepeheHor JInia Ja ce y4JaHu Y HeKO APYIITBO, IITO 3a Bera MoXe IpeacTa-
BJhATH OcHEUIIH]Y MIIH Y 00aBE3H Ja C€ HACTaBH MOPOAMTHO MOcIoBame. Ko
MOMEHYTHX HAJIOra, ryie 00aBe3a Hije jaCHO MMOBHHCKH U3paXKeHa, TpeOa BOAUTH
padyHa 0 pa3IMKOBaKy HAJOTa Off IPYTHX MPENopyKa U CaBeTa, Koje je OCTaBU-
Jiall yYMHHO Y CBOM 3aBelITamy, aJIi HUje UMao HaMmepy Jia oHe o0aBe3yjy. [IpaBa
HaMepa OCTaBHOIla C€ YTBPhyje TyMademheM 3aBelITama, IOr0TOBO Y CUTYaIlija-
Ma TJIe C€ HaBOJIH Jia Jinile Tpeba aa ce y3ApKU O pacloiaramkha HeKpeTHIHaMa
nmoOujeHnM y Haclehe min yimarama HoBITa 0€3 caBeTa CTPYUYHOT JTUIa. YTBphemeM
MpaBe HaMepe OCTaBHOIA, I0OUja Ce OIrOBOP M Ha MTUTAKkE Ja JU CE paju O Ha-
JIOTY MM HeoOaBe3yjyhem casety.®

[o penoBHOM TOKY CTBapH, 3a HCIYHECHE HAJIOTa OCTaBJba ce oJpeheHu poK.
Pox nuje onpelhen camuMm 3akoHOM, Beh oBamrhena Jiuia wiu HaJIeKHN OpraH
onpelyjy nmpuMepeH pok 3a UCIymemhe 00aBe3e, y 3aBUCHOCTH O] KapaKTepa u
BpcTe 00aBese. HakoH mpoToka poka, CTUYE ce 3aXTEB 3a IPHHYTHUM HCITY FheHhEM
(Leistungklage) on cTpaHe ak THBHO JISTUTUMUCAHKX JIUIIA, KOja Cy opeleHa cimy-
HO Kao u y momahem mpaBHOM cucTemy. JInma onanrhena Ha Tyx0y cy y IpBOM
peny u3BpIINIIALl 3aBeIITaka, HACICIHUK (AKO je UCTIOPYKOIpUMaIl OO onrTepe-
hen mamorom), caHacJIeTHUIIN (KO j& jenaH o HaclIeHNKa 00aBE3HUK HAJIOTa),
3aTUM JIMIIa KOja OM CTYNHUJa Ha HEroBO MECTO KaJjia O MO3BaHU HACIICTHUK
OTIIA0 U KaJia je y MUTamy jaBHU HHTEPeC, HAJICKHU apkaBHu opraH.®* ITome-
HyTa Jula nokpehy u Bojie mapHUIly y cBoje ume U 3a Tyl) pauyH. HTepecaHTHO
j€ TIOMEeHYTH, JIa 3aBelTaal iMa MOryhHOCT Ja y 3aBelITarby MPOIIHPH HITH Orpa-
HUYU OBaj KPYT JIMIIA, aJld HUKAJa TO IPaBO HE MOXKE YCTAHOBUTH Y UME KOPH-
CHHKa HAaJIOTa, jep ce THMe OMTHO Merha CYIITHHA HAJIOTa U O] Iera oactymna.®

81 Bun. § 2193 I'pahanckor 3akonrnka Hemauke (Biirgerliches Gesetzbuch), https:/www.
gesetze-im-internet.de/bgb/BGB.pdf, narym mocere: 29. 12. 2018. V nasbem texcty: BGB. Takohe
Bun. D. M. Groll, Praxis-Handbuch Erbrechtsberatung, Dr. Otto Schmidt, Kéln, 2015, ctp. 329.
AyTop nena o Hajory C. Trilsch.

82 Buy. Palandt, op. cit., ctp. 2300.

83 Ibid, cTp. 2299.

8 Bua. § 2193 u 2194 BGB, ¢ tum na § 2193 ynyhyje u Ha npumeny § 2151 BGB.

85 Bua. Palandt, op. cit., ctp. 2300. MeljyTum, 3a pasinuKy 01 HEMAUKOT U ayCTPHjCKOT ITPaBa,
y 3akoHonaBcTBy llIBajuapcke, HCIymHEmhe HAIOra MOJKe 3aXTE€BAaTH CBAKO KO HMa HHTEpeC 3a TO,
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Hauor je yecTo TMYHOT KapaKkTepa U HErOBO NCITYHEHhE 3aBUCH HCKIBY UUBO
071 0coOMHa ¥ BelITHHa onTepeheHor nuua. Y ToM ciydajy ontepeheHo iuie Mmopa
outn ompeheno camum 3aBemrameM.?® Takohe, ykoauko mohe 10 HEUCTTYHEmba
HaJIora, HaJloT Ce€ TacH, OCUM aKO OCTaBHJIALl M3PUYHUTO HE TIOCTaBH CYNCTUTYTa
ca CIMYHUM KapaKTepPUCTUKaMa WM IPEABUIN NPUMEHY MPaBHJIA 3aKOHCKOT
HacnehuBama. Hanor ce racu u xkazaa je oH Hemoryh uinu npotuBaH 100puM o0u-
gajuma.’’

Hencnymeme Haora Koje npeacTaB/ba NOCICANIY KpUBHUIEe onTepehenor
nuna, Boauhe ryONTKY HacIeIHOT MpaBa U KaKBe APYTe KOPHCTH U3 3a0CTABIITH-
He, O/IHOCHO HACTYTamy ICjCTBA KOje OAroBapa OCTBaperby PaCKUIHOT yciaoBa.s
YKOIIMKO TO HHjE CITy4aj, KOPUCT OCTaje onTepeheHoM JINITy Y HEOKPHEHOM 00-
nuky. Takol)e, KOpUCT U3 32a0CTaBILITHHE CE 3aPKaBa U KaJia 3a CaMO UCITYbEHe
HaJIora HUCY HEOIIXO/{Ha HOBYAHA CPE/ICTBA. Y TOM CIIy4ajy, HECTaje U IpaBo Ha
KOHIUKIH]Y.®

7. BAKJbYUYHA PASMATPAbA

Haunor npencrasiba jeqan of1 103BOJLEHUX MOAAITUTETA 3aBEIITAJHOT HaClie-
huBama, KOjUM ce HacJIeTHOIpaBHA OBJANINeha YHUBEP3aTHUX U CHHTYJIapHUX
CyKIlecopa OrpaHH4aBajy y KOPHCT APYTUX JIMLA. Y OJHOCY Ha perylaTHBY OCTa-
JUX TIOjeINHUX MOAAJINTETA Yy 3aBEIITAjHOM IIPaBy, MOMYT yYCIOBAa H POKOBA,
nomahe 3aKOHOIAaBCTBO OBOM HHCTHUTYTY, YNHH C€ Jla He TocBehyje y NOTIYHOCTH
noTpebHy naxmy. OBO TOCEOHO 01a3H /10 N3paxkaja UMajyhul y BUy CIIOKEHOCT
U cnennu(UIHOCT HaJIora Kao MPaBHOT HHCTUTYTA, YHje Cy MOCIEeNULE y CIIyqajy
ETOBOT' CKPHBJHEHOT HEHCITYEHha JAJICKOCEKHE U OTJIeajy ce y TYOUTKy Ha-
CJICIHOITPAaBHUX OBJ'[aIHhCH)a onTepeheHHx Jjijania, a TMAME 1 UICTOBPEMCHOM HACTaH-
Ky KOMIUTMKOBaHHMX MPAaBHUX OIHOCA KOJH Bajke 3a CYKIIECHBHO HaciehuBame.
Crora cM0 MHILIJBEHA JIa OCTOjU MOTpeda 3a yHanpehemeM nomahnx 3aKOHCKUX
pelrema, moceOHo ca acrekTa MPEenu3HOCTH, aJli U CBeoOyXBaTHOCTH TocTojehe
perynaruse. Mako je ynopeaHonpaBHa aHajau3a HOPMaTUBHHX pellea nocsehe-
HUX OBOM MHCTHUTYTY, OapeM reHepasiHO IToCMaTpaHo, oKasaja J1a He I0CToje
3HAuYajHH]jE pas3uKe y Moriey OCHOBHUX MPUHIHUIIA KOjUMa Ce CaBpeMeHa 3aK0-
HOZIaBCTBa PYyKOBOJIE MPHIIMKOM HeroBor ypelema, onpelere 3akoHCKe comyIuje

Ia ¥ caM KOPHUCHUK HaJlora, OJ{HOCHO JIUIIE y YUjy KOPHCT je OH HermocpeaHo oapehen. Bu. .
482, cr. 1 I'pahanckor 3akonuka lllBajuapcke, https://www.admin.ch/opc/en/classified-compila-
tion/19070042/index.html, marym mocete: 13. 01. 2019.

8 Ibid, ctp. 2299.

87 Bua. § 2195 BGB; D. M. Groll, op. cit., ctp. 329.

8 Bun. § 2196 BGB.

8 Bu. Palandt, op. cit., crp. 2301.
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yOUeHE y TI0je/IMHUM O] FbHX, HECYMEMBO MOTY TIPEJICTaBIbATH J100ap MoKa3aresb
Koje Kopake 01 OMII0 TIOJKEeJBHO TIpeny3eTH y npaBy CpOuje Ka IpeTXOAHO CIioMe-
HYTOM IIHJBY.

Y KOHTEKCTY M3JI0KEHOT, MULIJbEHa CMO Jia OM y KOHaYHOM TeKceTy [ 'pahan-
ckor 3akoHuka CpOwuje, mojenmHa 3aKOHCKa pelrermka mocsehena Hajgory Tpebdaino
KOHKPETHU30BaTH, jep, KaKko je Ha TO yKa3zaHo, fomaha JOKTpHHA HEPETKO CTOjH
Ha ONPEYHUM CTaBOBHMA ITPUITUKOM BUXOBOT TyMaderma. OBe Kopekiuje, de lege
ferenda, ornenane 6u ce, mpe cBera y npeuusHujeM ypehemy caMor HaunHa U3Bp-
Imerha HaJlora, Kao IITO je TO cly4aj y XpBaTckoj u Ayctpuju. buito 6u moskesbHO
OJpEeNUTH MPABHJIO U3 KOT C€ jJaCHO BUIM Ja y ClIydajy HeUCIyHhemha Hajora,
nure ontepeheHo BUMe 3aJipykaBa HACJIEIHU JI€0 UM HEKY IPYTY KOPHCT U3
320CTaBIITHHE, YKOIHUKO je MPeay3eso CBE UITO je Y ’heroBoj MOhH Ja ra Ha ITOo
CIMYHUJU HAYHMH [TOCTABIN Y 3aBelITamy, UCITYHHU. FIcTOBpeMeHO, cMaTpaMo Ja
MMa MpocTopa v poMeHu (GopMyJanuje y norjaeny Juia Koja OCTaBUiIal MOKe
onrepetuTH Hajorom. [lo yrieny Ha perynaruBy npuxBaheHy y apxaBama pe-
THOHA, LETUCXOAHM]je OM OUJIO MOjMOBE ,,HACTIEJHIKA U CTIOPYKOIpUMIA™ 3aMe-
HUATH OPMYIIAIHjOM ,,0c00a KOja T00Hja HEKY KOPUCT U3 3a0CTABIIITHHE .

[open Tora, mo y3opy Ha pelierme npruHIKIUjeaHo npuxsaheno y Hemaukoyj,
Tpebano 6u pa3sMOTPUTH U MOTYNHOCT 11a Y IIUJbY OJaroBpEeMEHOT UCIYHEHha
HaJora, OJJHOCHO OTKJIamama OMAacHOCTH OJ] IPOJIOHTHpakbha HhEeroBOT U3BPLICHA,
aKTHBHY yIIOT'Y Y MOTIeny onpehrBama poka 3a leroBo U3BPIICHE, IOPEe U3BP-
HIMOLIA 3aBEIlTamka 1 JIMIA Koje 32 TO MMa MPaBHU MHTEPEC, UMa U Cy[, TOCEOHO
YKOJIMKO C€ paJiii O HAJIOTY YCTAHOBJHCHOM Y JaBHOM HHTEpECY.

Haj3an, cxonHo perynaTuBy y MOjeJUHUM CaBPEMEHHM 3aKOHOJABCTBHMA
EBporie, najseM HampeTKy y norieny yHarpeherma npaBuiia Be3aHHX 3a MOCTaBIba-
Be HaclenHuKa noj oapeheHnnmM Moaudukanujama, JOIPUHEIO OU U yHOILICHE
onpende KojoM ce MpaBH pasyimka u3Mehy Hajlora U OCTaIuX KeJhba OCTABHOIIA,
KOjUMa HEA0CTaje eIeMEHT 00aBEe3HOCTH.
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Precatory Provision in Succession Law in Serbia
and other European Countries

Abstract: When it comes to free acquisition, it is generally accepted that a
person who gives a certain benefit to someone, can burden that same benefit with
some kind of duty, within the limits set by the law. However, the previously said
does not indicate that the purpose of the burden is to set the counteraction to free
acquisition, nor it is related to the restriction of freedom of acquisition, but to
allowed modifications. One of the aforementioned modifications is a precatory
provision, which, in addition to conditions and deadlines, has found its place in
the Inheritance law. Its legal effect is reflected in the constitution of the burden
to a person designated by the deceased person. The authors examine: the concept
and the effects of the precatory provision in terms of its fulfillment, as well as the
consequences that occur when the precatory provision is not fulfilled; who can
be a subject when it comes to the precatory provision, if there are any legaly binding
corelations between them, what kind of consequences the aforementioned brings
with it; as well as where lies boundary of precatory provision in relation to simi-
lar institutes. Special attention has been paid to the national legislation, with the
overview of the current provisions of the former republics of SFRY, Russia, Bul-
garia, Austria and Germany, for the purpose of examining the extent to which the
domestic legislation of the precatory provisions is similar, that is, how much it
deviates from above-mentioned European legislations. Having in mind that the
drafting of Serbian Civil Code is in progress, authors use the opportunity to point
out certain shortcomings of the legal solutions of the precatory provisions and
also to emphasize possible direction in which these provisions could be de lege
ferenda composed.

Keywords: precatory provision, heir, legatee, dissolving condition, legacy, claims.
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