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Tomoupuspeonot paxynimeiia y Hosom Cady

OBABE3E YI'OBOPHHX CTPAHA KO/ YITOBOPA
O YCIIYXUBABY XPAHE U ITMHA

Casiceinak: Ycnyia ycayoscuearsa xpare u iuha, ciiapa je iotiogo KOIUKo
u yusunuzayuja. Mako je osaj iiocao macoear u kao deo yiociuiuitescke 0enaiti-
HOCIIU UpUCYTUAaH c8y0d jowl Y8eK y Hauem ipaegy yiogop Koju ce 3axmyuyje io-
8000M 0801 iocaa Huje melly umenosanum yiogopuma. Kmwyunu uzeop tipasa koo
Hac, anu u 'y yilopeOHoM Upaesy, 3a 08aj yiogop cy Hocio8Hu obuuaju. Yiogop o
yeayoreusary xpare u duha je mewosuitiv yiogop u 3001 coje CLONCEHOCHU
geoma je uHilepecaniina meiosa upaeua upupoda. Cieyuduunociuu o6om
ilpasHom tiocny daje u yurberuya 0da ce He paou o 0buunoj ycaysu eeh o akiius-
HOCTIU KOja OCUM WO 3aXitieda KYIUHAPCKe CUocoOHOCU, 00 dasanaya ycayia
iwipasicu 0a HO3HAJy U Tactiponomujy, obuuaje iojedunux Hapooa u opyie cilo-
cobHociiu Koje oopehyjy cipyune ocobune auya xoje upysca yeayiy. M cama
Kateiopuja 000pot UpuspeoHuKa, 0OHOCHO 0006pol yiociiuiteba Koo 0801 yio-
80pa je 6e0Ma OUHAMUYHA Jep ce OHA MOPA YEeHUTUY U3 CUX Oaltiux OKOIHOCIUU,
Koje moiy buiuu éeoma Heipeodsudmuse. Kposz pasmaiuparse ilpasue ilpupooe,
anu u ipasa u obasesza yio8OPHUX CIIPAHA, HOKYUALU CMO Od YKAICEMO HA Hu-
wara Koja 3axiiesajy nocebHy uaxcmwy. Yzeau cmo y 063up u uzeope ipasa Ko-
Jju ce Ha dlocpedan HauuH 0OHOCe U HA YI08Op 0 ycayacusarve xpare u tiuha. Ty,
ilopeo 3akxona o obauiayuoHum ooHocuma yopajamo u 3axon o wypusmy. Taxo-
he cmo ykazanu na Hexa yiaopeoHa 3aKOH00A8CIa U UPAGHY HAVKY.

Kwyune peuu: yiosop, xpaua u tiuhe, ylociuuitie/bcka 0enaiHoCi

1. O yrosopy o ycay:xxuBamy XxpaHe u nuha yomure

YToBOp 0 yCInyKMBamy XpaHe M Nuha je YroBop KOju 3aKJby4yjy YTOCTH-
TeJb, JaBaJaIl YCIIyTe U TOCT, KOPUCHUK yciayre. OBUM yroBopoMm oOaBesyje ce
YyrOCTUTEJh, JaBaial] yciayre Jia YCIy>KH TOCTa WM TOCTe, KOPHUCHHUKE YCIyTe,
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XpaHoM U nuhem, npema mopyyorHy, U Ja UM oMoryhu Kopumheme 10AaTHHX
yCIIyra v MPOCTOpa , KOjU Cy YKJbY4YEHHU y KopHulIheme OCHOBHE YCIIyTe, 0K Ce
roct obaBe3yje Ja 3a TO IJIaTH yTBpHEeHy LeHYy.

Hako je ped 0 Beoma cTapoM MOCIIY U JISIaTHOCTH, OBaj yroBOp HUje Mehy
HMEHOBaHMM YTOBOPHMA Yy HalleM MpaBy, ajli HU y YHOPEIHOM IIpaBy. Y3 To,
0Baj yTOBOp je HepopMmaaH, KOHCECyallaH, TBOCTPaHO o0aBe3aH u Teperad. Ha-
3HMB YTOBOpa HHUje YBEK Y KOpEJAHjH ca YIIOPEJAHUM TIPaBOM, alld CMaTpaMo Jia
je mpenMsaH M Jia He cTBapa MOryhHOCT 3a0yHe O HEroBoj Caap)KUHHU. Y yHo-
pesHOM 1paBy cpehiemMo pasnuyuTe TepMUHE.

Cryxeme xpaHe u uha, y3 oapeleHy HakHady, M0jaBJbyje ce ca Mozep-
HOM LUBWJIM3ALHjOM, ajJH je YrOoBOp KOjU ce 3akJbydyje m3mel)y yroBOpHHX
CTpaHa BHILE IpeaMeT 0OWYajHOT MpaBa, OAHOCHO MOCJIOBHUX 00HMYaja, HEro
3aKOHCKe perynaruse. Mnak, ycinykuBame XxpaHe U nuha y aeiny Koju ce Thde
HCIIPAaBHOCTH, YCIIOBa 3a 00aBJbamkbE JICTATHOCTH, CATYPHOCTH 00jeKTa U IPyTO
PETYJIMCAHO je UMIIEPaTUBHUM 3aKOHCKMM HOpMama. YTOBOp O YCIIYyXKHBamby
XxpaHe ¥ nuha KOJ Hac je HEMMEHOBaH yroBOp, Koju Huje ypeheHn 3akoHOM 0
oOnuranoHuM oxHocuMa. OCHOBHM M3BOP IpaBa KOJ HAcC Cy IOCIOBHH OOH-
qaju, a moce6ro IloceGHe y3ance y yroctutesbeTBy” (y3. 101-123.). TloceGre
y3aHCE Y YTOCTHTEJLCTBY OAPKaBajy PaBHOIPABHOCT U MOJjEAHAKY 3alITHTY
rocta u yrocture/ba.” Onpelenn 3uauaj 3a oBaj yropop uma i 3aKOH O TypH-
3My* U BeErose M3MeHE M JOMyHE KOjUM je Ne(MHHCAHO’ Ja Ce YrOCTHTElb-
CKOM 00jeKTy 3a MpyXKame yciIyra ucXpaHe M Iuha mpumpeMajy u yCiayxKyjy
TOIJIa M XJIaJHA jeJla U HAIHIIH, TOYE U CIIy)Ke aIKOXO0JHa U 0e3aNIKOX0THA M-
ha (y BpcTH yroctuTesbCKOr o0jexTa: pecTopad, kadaHna, Oap, objexaT Op3e
XpaHe, IOKpeTHU o0jekat u npyru objektn). Takole je jacHo neduHUCAHO Oa
ce y KaTepuHT 00jeKTy IpuIpemMa XpaHa, nuhe u HauIy, 10 yTBp)eHNM CTaH-
JapauMa pajau yCIy)KHBama M MOTPOIIke Ha ApyroM Mmecty. [lopen momeny-
TUX 3aKOHAa W JPYTU NPOIHUCH, KOjU C€ OAHOCE Ha 3JpaBCTBEHE, CaHUTAapHE,
CUTYPHOCHE U ApYTe YCJIOBe Koje Tpeba Ja moiTyjy AaBaoly OBUX YCIyra Io-
Kasyje nmoceban APYIMITBEHH 3HA4Yaj OBOT mmocia. CIWYIHO je U Y YIIOPEIHOM 3a-
KOHOJIaBCTBY."

'B. Topenn u B. IImua, YroBop o yeiayrama npexpaHe ¥ Touemha nuha, XpBarcka, kao u [lo-
CIIOBHO TIPaBO y TYpU3MY M YTOCTHTEJBCTBY, 3arped, 1999, ctp. 29. ; uranmjancku aytopu kao E.
Cristini, o.c., ctp. 99. i 357. kopucte TepMmuH conttrato di restorante i conttrato di somministrazione
di alimenti e bevande; Hemauku ayropu kao Hans Peter Kurz, Rechtskunder fur hotellerie und Re-
stauration, Bern, 1987, ctp. 44. xopucte Ha3us der Bewirtungsvertrag ili der Gasthaufnahmevertrag.

? Cnyx6enu rnacHuk Pemy6muxe Cpouje 6p. 33/01

3 M. CxakyH, I1oc10BHO IpaBo y Typu3my, ctp. 170.

* Cnyx6ern rmacuuk Perry6mike Cp6uje 6p. 36/09

Y. 67.

8 Cavallaro, Codice Alberghiero, Milano, 1971
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YroBop 0 yCIIyXHBamy XpaHe W Imrha mpeacTaBba mocedaH yroBop, KOju
y ceOu nma eneMeHara 4eTUpH yroBopa: yroBopa o KyIoIpo/Jiajy, yropopa o Je-
JIy, YrOBOpa O OCTaBH M YrOBOpa O 3aKyIly. Y YroBOpY O YCIIy>KHBalby XpaHe U
nuha uMa eJleMeHaTa yroBopa o0 KyInoIpojaju, jep yrocTuTelb ToCcTy mpojaje, 3a
onpeheny HakHany, xpany u nuhe. Ca apyre cTpaHe yrocTHTEIb, 110 HapyloH,
npumnpema 3a rocra oapeheHy xpany u nuhe u Morio 6u ce pehu Ja mocroje
€JIEMEHTH YToBOpa O JIelly. AKO IPUINKOM YCITy>KHBamba XpaHe u nuha yroctu-
TEJb MPUMH Ha YyBare CTBAp rocta (KamyT, TOpOY, AParomeHOCTH U CJI.) MOTJIO
Ou ce pehn ma oBaj yroBop MMa eleMeHTe yroBopa o octasu. Mmajyhu y Bumy
J1a TOCT KOPHCTH ojipel)eHr mpocTop, HaMeITaj, MpUOOp - BIACHUIITBO YTOCTH-
TEJba, jJACHO j€ 3aIlTO OH MMa eJIeMEHTHE yroBopa o 3akymy. CarnenaBajyhu um-
IEHHLE J1a YTOBOP O yCIYXXHMBamy XpaHe M nuhe uMa ejleMeHTe MOMEHYTHX
yroBOpa, MPUJIMKOM NPUMEHE U TyMauerma MOojeAMHUX oJpeaada OBOT yroBopa
MOTY Ce€ IPUMEHHUTH U MOjeJJMHe oniTe oapeade 3akoHa 0 OOIUrallMOHUM OJI-
HOCHMa, aJIi ¥ MIOCe0HOT JieJia OBOT 3aKOHA KOj€ CE 0OJIHOCE Ha OMEHYTE YTOBO-
pe. Y mojeanHNM CerMeHTMMa, OMTHHUM 3a KpeHpame yroBopa O YCIIyKHBamby
xpaHe ¥ nrha, oj] 3Ha4aja MOTy OWTH M MPOMHCH U3 00JACTH YyTOCTHTEIHCTBA,
jep cy mojequHe HOpME MMIIEpaTUBHE MPHUPOJIE, TIOCEOHO Y 001acTH KBaJIHUTETa
yciyra.

VY ynopenHoMm mpaBy HOHETAE, Kao IITO j€ aHIJIOCAKCOHCKO IPaBo, MPeo-
BJlaJlaBa MHUIUBEH-E Ja je YTOBOP O YCIIy>KHBamby XpaHe U nuha yroBop o Kymo-
poJiaju, MOBE3aH ca MPETIOCTaB/LEHUM JEMCTBOM WJIM JIa je€ Ped O yrOBOPY O
ycnyrama. Ca zpyre crpaHe, y KOHTHHEHTAJIOM IpaBy IpeoBialjyje cTaHOBHU-
IITe J]a je ped O YroBOpY ca MEIIOBHTOM IPaBHOM MPHPOJoM. Tako y ¢dpaHIry-
CKOj HOBWjO] TIPaBHO] TEOPHjH, KOJ yrOBOpa O yclyraMma IpexpaHe U Todema
nuha noBe3aHu ¢y y (OpMaNHO jeJHHHCTBO YTOBOP O Mpojaju (3a XpaHy), yro-
BOp O ey (3a MOCITY)KHMBamkbe) U YrOBOp O OCTaBH (3a cTBapH rocra). M xpsat-
CKH ayTOpH UMajy CIWYHO cTaHOBUIITEe. OHU 3ay31MMajy yIJIIaBHOM CTAHOBHILTE
Jla je ped 0 MEIIOBUTOM YIOBOpY M Jia CE CacToju OJ HOPMAaTUBHHX eleMeHaTa
pume yrosopa.” THM CTAHOBHINTHMA CE M MH NPHIPYXKYjEMO, Y3 OLCHY Ja je
YTOBOP O YCIyXKHBamWy XpaHe U iha MEeIIOBUT yroBOp ca eJIeMEHTHMa YIroBOpa
0 KYTIOIIPO/Iaju, YroBopa o Jiely, yroBopa 0 OCTaBU W 3aKkyiy. Mnak, npuimkom
pa3Marpama OBOT yroBOpa MOpaMo OWTH CBECHH ITOCEOHOCTH OBOT YTOBOPA, jep
CIIpaBJbarbe M MOCIY)KHBAmkE XpaHe W nuha mopea KyJIMHAPCKUX CIIOCOOHOCTH
YecTO YKJbYy4Yyje M MO3HABaWme I'aCTPOHOMH]jE, TIO3HABamke 00MYaja IOjeAMHUX
HapoJ1a, Na ¥ YMETHUUKE CLIOCOOHOCTH NPUIIMKOM IOCTYKHBamka, OIHOCHO cep-
BUpamba XpaHe U nuha.

71 Leonnet, F. Fontaine, Le droit du tourisme es des voyages, Paris, 1971, str. 266.
8 B. T'openn, B. IlImuz, ITocaoBHO mpaBo y TypH3My M yTOCTHTEIBCTBY, 3arped, 1999,
ctp. 33.
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[la Ou yroBop o yciyxuMBamwy XpaHe v nuha 0MO 3aKJbydeH HEOIXOJHO je
Jla YrOCTUTEJh MPHUXBATH PE3EpBallKjy TocTa, OJJHOCHO MOPYHOUHY yCllyra Koje
rOCT OJ era Tpaxu . Y HMe yrocTHTesha, HapyLUOHHe mpuMajy u yrosop (y
M€ yTOCTHTEJha) 3aKJby4dyjy OBJAMNEeHH YTOCTHTEJbCKH pamgHunu. Mako HUje
npensuhena nmocebHa Gopma 3a 3aKJbyuuBaEmEe OBOr yrosopa ysancom 102. je
npeaBul)eHo a pe3epBalyja yCiayKUBamba XpaHe Mopa CaJipikaBaTH BPCTY yCIy-
re (py4ak, Bedepa, KOKTEJ U CIMIHE TToceOHe ycmyre), ooum (Opoj Jrira, Kou-
YHHA U Jp.), BpeMe Kopuimhema U 1ieHy. Jla Ou roct y pesepBaluju MOrao HaBe-
CTH IICHY, HEOITXOHO j€ Jia IPETXOAHO J00Hje 00aBEIITEHE O IIEHU O/ YTOCTH-
Tesba. Jlo KOHAYHE IeHe ce Moxe JohH U HaKOH TperoBopa uaMmel)y yrocruresrna
u rocra. Moryhe je z1a je 1a je ToCT IPUXBAaTHO [IEHY U3 OCHOBHOT [ICHOBHHKA, &
Moryhe je aa je ca yrocTuTesheM MPeroBapao 0 eBeHTYAIHOM MOIycTy, uMajyhu
y BHIYy OpOj TOCTHjy M Jpyre OKOJNHOCTH Ba)KHE 3a IieHy. AKO y pe3epBauuju
HUje HAa3HAuYCHA [[eHa, IPUMEIbYje ce [IeHa U3 IICHOBHUKA.

OBaj HauWH pe3epBalyje OAroBapa 3aKby4UHBamy YrOBOpa O yCIYKHBAY
xpaHe 1 nuha Mely oJICYyTHUM JHIIMMa U OH ce Hajuelnhe peain3yje eleKTPOoH-
CKOM TIOIIITOM, Telle(hakcoM, Op30M ITOIITOM MJIH APYTUM OOIUITMA TTUCAHE KO-
MyHUKaluje. YToBop je 3akJbydeH TeK KajJia TOCT IPUMH MOTBPIY pe3epBaluje
0Jl cTpaHe yrocturesba. IIperopapame 0 IeHH U APYTUM YCIOBUMA MOXe OUTH
pean3oBaHo U Meljy MPUCYTHUM ITUIMMA, ald Ce OHO OOMYHO 00aBJba HEIITO
mpe BpeMeHa, HaMepe Aa ce yciyra kopucth. Jlakie, o kopuirhemy yciryra xpa-
He 1 nuha oxpelheHor pecropaHa, y HEMOCPEIHUM NPEroBoprMa (0 EHU U ApY-
MM €IIEMEHTHMA) YTOCTUTEJh M TOCT MOTY 3aKJbYYUTH YrOBOpP HAa OCHOBY Ipe-
roBopa. Taj yroBop ce Hajuenthe 3akjbydyje y MACaHO] HOPMH.

PesepBannja u nmpuxsar peseppalyje MOTY OMTH YYHIEHH Y YCMEHOM H
MUCMEHOM OOJIMKY, alli je TpaKca J1a ce TO YYHHU y ITMCAHOM OOJIMKY, HapOo4dH-
TO YKOJUKO je ped o Behem Opojy roctujy. Ilucanm obmuk pesepBanuje u 1mo-
TBpJIe pe3epBalyje /1ajy BUIIE CUTYPHOCTH YTOBOPHUM CTpaHama. YKOJHKO je
ped o mpyXkamy yciayra xpaHe W nuha rocTuMa Koju cy Kopuiheme XpaHe y
nuha y onpel)eHOM yrocturesbckoM 00jeKTy n3adpaiii HEOCPeTHO (CeAameM y
pecTopaH WIH APYTH YyTOCTUTEILCKHA 00jeKaT) Taja je opyInBamke XpaHe, mpe-
Ma [EHOBHHMKY YTOCTUTEJHCKOT 00jeKTa, HAUMH 3aKJbyunBarmba yroBopa. ¥ 0BOM
ClIy4ajy [EHOBHUK j€ MOHYJIa YIOCTHTE bA 33 3aKJbYUHBAHEC YTOBOPA, a MOPYYH-
Bame XpaHe u nmuha 13 jeJIOBHHUKA j€ IPUXBAT TE TOHY/C.

Foct Moke 5@ pe3epBHIIE CTO, OJHOCHO CEAMIITE Yy YTOCTUTEIHCKOM
o0jekty nma 6u y oapeheHo Bpeme O6uo mociyxeH xpaHoMm u nuhem. [Ipema He-
KHM CTaHOBHIIITUMA pe3epBalija crosia Tpeba OuTH cxBahieHa Kao aTUMUYaH
yroBOp, MO MpaBuily 0e3 HaKHAZE, alnu MOKe OUTH U ca HakHagoM. ['ocT pesep-
BalljOM CTHYE NpaBo Aa 10 oApelheHor BpeMeHa 3armouyHe KOPUCTHTU CTO, OJI-

% V3anca 101.
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HOCHO, J1a 3aKJbY4H YTOBOP O yciyrama IpexpaHe U Touyewma nmuha. YTOCTHTEb
je obaBe3aH, ako je MPUXBaTHO pe3epBalMjy, U TUMa 3aKJby4yHO YroBOp, Ja 3a-
JP>KU CTO CIIOOOJHUM JI0 YTOBOpEHOT BpeMeHa. M3 yroBopa nmpousuiiasu mpas-
HU OJIHOC NIPUNIPEMHOT KapaKTepa KOju BOJIU CKIIANamy JePHUHATHBHOT YrOBOpa
0 ycIyrama mpexpane i Touema muha.'’ Moru 61 1ogath 1a pesepsanuja cTo-
Jla He TpeNCTaBJba Pe3epBalljy 3a yCIyXKHBambe XpaHe U nmuha u 1a cy, y ToM
CMHCITY, TO JIBa, UTIAK, OJIBOjeHa rmocia. Tako Jia ¥ eBEeHTYaJ HO OTKA3HWBahE pe-
3epBalyje CToJIa MOXKe Jia MPOU3BE/Ie CaMO LITETY II0 TOCTa YKOJIUKO je TUIATHO
Ty pe3epBaiyjy, 0K OM OTKa3uBame ycilyra XpaHe W nuha, yKoJmko je Ouio
HeOJIaroBpeMeHo, MPEJICTABIbAI0 OCHOB 32 HAKHAJTY IITETE YTOCTUTEIhY.
VYrocTuTesb je IyXKaH Ja NPUXBaTH CBAaKy pe3epBalHjy 3a IpYKambeM
yCIIy>KUBama XpaHe U nuha y rpaHuiiaMa pactoioKUBHX KanalnuTeTa, Kao 1 Ha-
pyUOMHY TocTa MoJ yCJIOBHUMa Ja je rocT y MoryhHocTu u na je cnpeman na
IIATH IIeHy, Kao ¥ Ja je mogo0aH ga Oyae ToCT y yrocTHTEe/hCKoM ofjexty."”
Tako yrocTutesb MMa MpaBo Jia 00Mje yCayre TocTy KOoju HUje nojgobaH aa Oy-
Jie TOCT YTOCTHTEJBCKOT 00jeKTa. YTOCTUTEIh, HA OCHOBY OBE OApende, Moxe Jia
0J101je J1a MPUMH TOCTa KOjU je CKUTHHUIIA WK My je Beh mo3Har kao ocoba koja
HE U3BpIIaBa cBoje HoBuaHe oOasese. [lox momobHOCTH, O1 Ce, Kao KOJI yroBopa
0 TIpyXamy YTOCTUTEJhCKUX yCIIyTa (CMEIITaja W TMaHCHOHA), MOTJIO TOIpa3y-
MEBaTH M 3/IPaBCTBEHO CTam€ TOCTa, IMa 61 ce Kao Hermoj00aH rocT Morao cMa-
TpaTH OHAj KOju HIp. Ooyje of Temke nHpekTuBHe Oosectu. [logobHOCT OU ce
MOTJIa OTJIeJaTH U y CTamby Y KOME c€ TOCT HaJla3u: NPEeKOMEPHH YTHIA] aJlKo-
X0Jla WJIM Apore, JynieBHa OOJecT, yciiea Koje OM TocT MOrao aa y3HeMHpaBa
ocralie rocte u ci. YBohemwe kKyhHuX JpyOumana, cByAa rue je To 3a0pameHo,
Morao 6u ia Oyze pasjor Ja yrocturesb oA0uje 1a yCIlyKu rocra. Y crnopy yro-
CTUTEJbA KOJH je 01010 Ja 3aKJbY4d YTOBOP O YCIIy)KHBamby XpaHe u nuha ca ro-
CTOM KOjH je YBEO Ica Y YTOCTHTEJbCKH 00jeKaT Iie TO HUje T03BOJbEHO, CHIJIe-
CKH CYJ je 3aKJby4HO: ,,]'0cT He MOKe, HH M0J] KOJUM yCJIOBUMa, YBOAUTH IICa Y
pocTopuje e 0opase Apyru roctu®." Y HEMA4YKOM IIpaBy yroCTUTEJb MOpa
Jla BOJM pavyyHa O TOCTY, A aKO yrOCTHTEJh JIOMYCTH Ja C€ OYMIJICAHO IHjaH
TOCT M3JI0KU OMACHOCTH (a ceAHe TMHjaH 3a yIpaBJhad BO3WIIA) MOXKE C€ M3JI0-
XKHUTH He caMo rpal)aHCKONPaBHO] OJITOBOPHOCTH HETO MOJIEKE M Ka3HH aKO Ce
TOCTy HEIITO noromn.® To 6u 3HAUMIO M obaBe3y yrocTturesbe na oaduje na
YCIIy’>KH TOCTa QJIKOXOJHUM NMUNheM aKo je OH y NPUIMTOM CTamby, a IPOLCHH J1a
OH HaMepaBa Jia T0ociie Tora BO3W MOTOPHO BO3MJIO. YTOCTHUTEJbY C€ OCTaBJba

105, Monticelli, La prenotazione nella prassi negoziale, Rasegna di diritto civile, 1990,
str. 802.

y3anca 105.

2R.V. Rymer (1877) br. 2. Q.B.D. 136; D. Field, Cases and Statutes on Hotel and catering
law, London, 1975, ctp. 62.

13 Bumu O. Seifer, Rechtbuch des Hoteleiers und Gaswirts, Stuttgart, 1981., ctp. 93.
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Cy0OjeKTHBHA OLIeHa O MOJOOHOCTH TOCTa, C THM Jia TO IOJpa3yMeBa HCKIbY4H-
Bame OMJIO KaKBe JTMCKPHMHUHALM]E ITpeMa TOCTHMa IpeMa BepCKOj, HAIlMOHAI-
HOj, PaCHOj, €THUYKO] WX APYTOj MPHUIAAHOCTH.

[To3uTBHM 3aKOHCKH TIPOMHCH 00aBe3yjy YTrOCTHTEJba Jla ON0Hje TIpyXkKa-
B¢ YCIIyTe MOCIyXKUBamka akoxoyHuxX nuha ocobama muahum on 18 romuHa.
Hexka 3axoHagaBcTBa yak IpOIKUCYjy OATOBOPHOCT 38 YTOCTUTEJbA KOjH j€ MaJlo-
JeTHHKe WK Beh ankoxoimcane oco0e MOCITyKHO alKOXOJIHUM muheM, 3a OHy
WTETY KOjy Te ocobe Mpoy3pyKyjy TpehuM JnuuyMa, W3BaH YTOCTHTEIHCKOT
o0jexra. TakBUM cirydajeM mMoria Ou ce cMaTparu caoOpahajHa Hecpeha u mre-
Ta HacTaja y HOj (AaMEpHYKO IPaBO, BHUIIE CABE3HHUX JPKABA).

2. ObaBe3e yroctures/ba KoJ yroBopa o yciay:KuBamy XpaHe u nuha
1. Obasesa ycayacusarva xpare u iuha

OcHoBHa 00aBe3a yrocTuTesba je Jia TOCTa MOCIYXKH jesioM U muhem, Koje
je 1o jenoBHUKY Wi KapTu nuha Omio HapydeHo. To moapazymeBa nia mociy-
JKeHa jeria ¥ mrha Mopajy 1Mo CBOM CaJIpajy YW KBAJUTETY OJroBapaTH Hapyde-
HUM jenuMa u nnhuma. AKO UMajy CTaHJapAHU HAa3UB, IbUXOB CaJpiKaj U KBAJIU-
TET HE MOXKE JIa OJICTYIH OJ CaJip’kKaja M KBaJMTeTa TUX jeia W nmuha y oAarosa-
pajyhum o6jextima.'* To 3HaUH J1a YKOJIMKO CE Y jeIOBHUKY HyJIM 31aTHOOPCKH
npuIyT, Bpyha jarmeTHHa M JIEeKIaprcaHO MaKeIOHCKO BHHO, Ha CTONY HE Ou
MorJIa a ce Halje yBO3Ha IpIIyTa, HUKE KBAaJMTETa, XJIaJHa WM MOJrpejaHa
jarmeTHHA U HEOPUTHHAIHO TTAKOBAHO MaKeJOHCKO BUHO U ci. Mcro ce ogHOCH
Y Ha BeJIMYMHY MOPIIHje, KOja y jeIOBHUKY HaBEICHA ca jeTHUM ITOAaNrMa, HIIp.
400 Tp., a OYUTIICAHO j€ J1a MOCTyKEeHa MOpLHja 3HATHO OJCTYNAa O] KOJINYUHE
HaBeJIeHE Yy jeNIOBHUKY. ['ocT mma mpaBo aa onduje ycuyry, 0e3 ruahama, yKo-
JUKO OHA HE OJIroBapa caapikajy, KBAJUTETy M KOJUYMHH HapyUOuHE. Y TOM
CIIy4ajy MOXe Jla 3aXTeBa Jja My C€ MOCIYKU jesio u nuhie y CKilaay ca Hapyyou-
HOM.

YKOJIUKO FOCT M3PUYUTO 3aXTEBA, YTOCTUTEIh je JIy’KaH Jia ra MOCIYkKH KO-
JUYMHOM MambOM OJ1 HOpMaJiHe (MaJia Mmopiuja, moJja nopiuje, eunja mnopuuja)
C THM J1a My 3apauyHa IpPUMEPEHO HIDKY LeHy .

MecTo 1 HauWH TOCITyXHBamka o/ipelyje ce yroBopom m3mel)y yrocrurespa
W rocta. YTOCTUTEb ¥ TOCT MOTY Jia Ce JIOTOBOPE JIa YCITy)KUBame OyJie y 3aTBO-
PEHOM IPOCTOPY, TEpacH WM APYTOM OTBOpEHOM mpoctopy. Moryhe je na mo-
CIIy’)KMBambe OyJIe 32 IYJITOM, ITOCITY>KUBAE 3a CTOJIOM HITH CAMOTIOCTYKHBAHhE.
VY nocnenme BpeMe HAPOUYHTO je TIOMYJIAPHO MOCIYXKHUBAKE 10 TMPHHIUITY
,»IIIBEJICKOT CTOJIA,, KOjU MOXe OMTH Y JBa O0JIMKA: CAaMOTIOCITY>KUBaba U KOH3Y-

4 yV3anca 109.
15 V3anca 110.

228



36o0puuk panosa [IpasHor dpakynrera y HoBom Camy, 2/2012

Malnuje xpaHe 1 nuha 6e3 cellemha MM CaMOIIOCITy)KUBamba Xpane u nuha u ce-
Jeme 3a cTosioM. To 3Hauu Jja OBaj HAYMH CaMOIIOCTY)KHBamba 0CTaBJba MOTyh-
HOCT JIa YTOCTUTEJb M TOCT JIOTOBOPE ,,IIBEJICKH CTO™ U Y3UMame U KOH3yMHpa-
Be XpaHe U nuha ,,c HOTY W JIPYTy, CAMOIIOCIYKHUBamke, y KOMOUHAIIU]U ca
KOH3yMHpameM xpaHe u nuha 3a crojoMm. OBaj 00JIMK yCITy)KMBamba XpaHe MMa
BUILECTpYyKe npeaHocTy. Jlo3BospaBa Behn n3dop xpane u nuha, Opxy mocayry
Beher Opoja roctujy, Mame aHTa)XOBAmbE YTOCTHUTEIHCKOT 0CO0Jba, al U 00JbY
MelycoOHy KoMyHHKanujy roctajy. OBO ce HapOYMTO OJHOCH Ha KOH3YMHUPAHE
xpaHe ¥ nuha ,,c Hory*™.

YcenyxkuBame xpaHe Hajuemnhe ce Besyje 3a oapehern Opoj ,,lopirja mo
ocobu™, anu je moryhe na 1mo mpuHOMIY ,,IIBEJCKOT CTOJA,, CTPAHKE YrOBOpE
nociyXuBame oapeleHoM KoamunHOM xpaHe 1 nha 6e3 nocebHe o3Hake Opoja
koH3yManuja. TakaB nmpumep je ko npupehrBama GaHKeTa MM CBaI0CHHUX CBe-
YaHOCTH. Y TakBUM ClIydajeBHMa ce Harutahyje cTBapaH Opoj MOCITyKEHHX Me-
HHja, OTHOCHO jeJia U CTBapHe KOJWYHMHE MMOCTyKeHUX nuha. YobudajeHo je, 3a
TaKBe MPHJIKKE, /1a TOCT OJIpe/u JuIe Koje he maBatu Hajore 3a M3/aBame Xpa-
He 1 nrha, 0JJHOCHO OBEepaBaTH M3JaTe KOJM4YMHe. Mnak u y oBakBUM cirydaje-
BHMMa yoOHYajeHo je /1a ce€ YrOCTUTeJby HaroBeCTH OPHjeHTalMOHU OpOj KOH3Y-
Maluja, Kako He OM OMJIO JOBEACHO y MHUTame OJaroBpeMEHOr MpHUIpeMara
o0Opoka.

2. Obasesa yiociuuitiesva oa focily omoiyhu kopuutherbe 000atHux
yenyia u upociopa

[Mopen ycnyxuBama xpaHe U nrha, YrOCTHTEIb YTOBOPOM MOXKE MPEY3ETH
U JoJlaTHE 00aBe3e Koje ce TUUY CTaBJbakha Ha PacIojaramke J0JaTHOT MPOCTO-
pa u ompeme. [logatHe ycimyre Tpebaio Ou ga Oyay Ha3HAa4YeHE y pe3epBalyju,
KOja je OCHOB 3a 3aKJbyuHBame yroBopa. JlogatHe yciayre Mory jaa Oyay: moceo-
HO apawkupame ( CTOJIOBa, cajia, Tepaca...), aHraKOBambe My3Uu4apa, MPaBJbCHe
BaTpOMeTa WJIM JPYTHX BH3YeNHHX edekara, Kopuiheme TeXHHIKHX ypehaja,
0b6e36ehuBame mogaTHOT MapkuHTa U CII. JlomaTtHe yciayre yrocTuTeshba MOTy Ce
OJIHOCUTH U Ha 00e30ehuBame 10aTHUX MPOCTOPA 332 CACTAHKE M TPE3CHTAI[M-
je, xKoje ce oapxkaBajy y o0jekTy yrocrturesba. OBe oOaBe3e yrocTuTesba, IO
MpaBUITy, TOCEOHO Ce MCKa3yjy U Hamuiahyjy.

3a Heke ycilyre cMaTpa ce Jia Cy AUPEKTHO BE3aHe 3a yCIYKHUBAkE XpaHe H
nurha, Kao MTO Cy CTaBJbakbe HA Paclojiarame: CTOJa, CTOJIMIE, CTONIbaKa, IPH-
Oopa 3a jeno, yamra, OCHOBHUX 3a4MHa, canBera u ci1. Kopumtheme Toanera, rap-
nepobe, 6a3eHa, CIIOPTCKUX TEpPEeHa, TB Cajie W IUIaKa MOXKe OMTH YKIbYUEHO y
OCHOBHY IICHY YCITy>KHBama XpaHe U nuha, ajii y 3aBUCHOCTH O] YTOCTHTEIba U
paHra yroCTHTEJHCKOT 00jeKTa Moxe OuTh roceOHO HarutaheHo o1 rocra , ma je
BaXKHO JIa TH €JIEMEHTH Oy/y Ipelr3upaHu yroBOPOM.
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HonatHe obaBe3e yrocturesba HUCY Koaupukosane y [loceOnum y3anca-
Ma y Typu3My, Ila Cy OCHOBHH M3BOp IIpaBa 3a OBY 00J1acT MOCJIOBHU 00MYajHu y
YTOCTUTEJbCTBY (HEMMCAHM), KAa0 W OMNIUTH YCJIOBHU IIOCIOBama KOje Kpeupajy
YTOCTHTEJHH.

3. Obasesa sohera bpuie o 1uyHOCIUU TOCTUA U FoelO8UM CIIBAPUMA

VYcenyxuBame XpaHe U nuha o cTpaHe yrocTUTesba IoApasyMeBa U Opury
0 KBAINTETY XpaHe M NMuha Kao ¥ MOCEOHNM 3aXTeBHUMA KOje TOCTH NMajy Y TOM
norseny. Heoarosapajyhu kBanuter xpaHe u nmuha MOXe YIpO3UTH 3/paBibe U
XHBOT rocta. Vcre nocnenuie Moxe Jia y3poKyjy XpaHa v muhe Koju mreTe ro-
CTy ca ITI0OCEOHUM 3IPaBCTBEHUM NpoOIeMHUMa (BUCOKH KPBHHM INPUTHCAK, OCIIa-
0JbeHA WK TOTIIYHA ONCTPYyKIUja pana OyOpera, ajnepruja Ha oapeheHy xpaHy
wa nuhe U ci.)

Tpema [ToceGHIM y3aHcaMa y Typu3My ' © mociysxena jena u muha Mopajy 1o
CBOM caJip>kajy ¥ KBAJIUTETY OJITOBapaTH Hapy4eHNM jenuma 1 mmhuma. 13 oBora
MIPOM3MIIA3H JIa j& YTOCTUTEIh OJITOBOPAH YKOJIMKO j€ MOCTYKHO HEUCTIPaBHY Xpa-
Hy win nuhe. CMaTpamo J1a je yrocTUTEsh OJIrOBOPAH U 3a CIIy4aj Aa je MOCIYKHO
XpaHy ¥ nhe cynmpoTHO moceOHO] HapyHOMHM XpaHe Wi nmuha, OJHOCHO /a je
MOCITY’KHO XpaHy | Muhie 1o CBOM caJipXajy MEMO 3aXTeBa rocTa (HIp. YKOJIHKO
je TocT 3axTeBao XpaHy 0e3 comu, xied Oe3 riyTeHa, 0e3aJKOX0JIHO TUBO WM je
3axTeBao Meco WiH puly Ha KOjy HHje aJlepruyaH, a J0OHO je MOPIHjy MHMO TO-
ceOHOT 3axTeBa), ma O ce MOTJIO cMaTpaTH Aa HHje 0010 jeno u nuhe mpeMa 1o-
pyuou 1 To 61 32 COOGOM MOBIAYMUIIO OATOBOPHOCT YTOCTUTEIA.

[TocToju Beoma Gorara cyjcka mpakca y 0BOj 00JacTH y YIIOPETHOM IIpa-
By. Ilpema eHrieckum npeneneHTuMa (CyACKAM OJUTyKamMa) MOXKE C€ 3aKJby4du-
TH Jla YTOCTUTEJb TIOCTaje Y )KHUK 3a IITETY KOjy MPETPIU TOCT KOjU CE OTpYje,
0001 WU Ce TTOBPEAN aKo C€ YTBPIHU Ja jelI0 HHje OMIo ToJ00HO 32 JBYACKY
notpoutsy' . Camuny npakcy umajy u cyaou y CAJl-y, mpema KojuMa yrocTH-
TEJb UMa 00jEeKTHBHY OATOBOPHOCT ,,aKO yCliel MaHa W HelocTaTaka y XpaHW,
300r MmocTojama MIKOJJBUBHUX CACTOjaKa y XpaHH M nuhy, pohe no moBpena ro-
cta (TpoBama, 0ojecTH, moBpahama, UTM.) YToCcTUTETh je OATOBOPAH MAKO HHjE
MOTa0 OTKPHUTH U OTKJIOHUTH MaHe y XpaHu U nuhy (HIp. jep je Ouio y KoH3ep-
BH, 3aTBOPEHO] aM0OajIa)Ki, OpUTHHAITHO 3aTBOPEHO] ¢uiamu u cii. ~ [lo npuHIu-
Iy 00jeKTHBHE OATOBOPHOCTH y BehWHH 3eMasba MpOICHYje Ce OATOBOPHOCT
YrOCTUTEJbA 3a CaAPIKaj IMOCIY>KEHOT jelia, KOjU jeé MOrao Impoy3pOKOBaTH OIla-
CHOCT TI0 3/IpaBJb€ M JKUBOT rocta. JlajeMo mpumep: yKonuko je y xnely, nuhy

16 y3anca 109.

7 D. Field, Hotel and Catering Law, London, 1974, ctp. 211.

18 J.P. McConnell, The law of Restaurants: Review and Update, The Cornel H. R. A. Quar-
tely, 1972, Vol. 22, br 4.
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unu cnagoneny 6mo komaguh crakna, KameHuMh WM HIP. Jbycka of Oazema,
cMmaTpa ce Jia je TO ,,HenpeABul)eHO U HEOYSKUBAHO ™ U JIa j€ YTOCTUTEIh OJIrOBO-
paH y TakBUM cllydajeBuMa. 3a pa3iiuKy OJ1 IPETXOTHOT IPUMEpPa YTOCTHTEIh HEe
Ou OMO OArOBOpPAH 3a CiIydYaj Jia je JOILIO JO JaBJbekha rocta pudbOM KOCTH,
YKOJIMKO je KOH3yMHpaHa puda, Wik KOCTH U3 Meca, YKOJIIMKO Ta KOCT mpunana
KOH3YMHPAaHOM MECY, jep jé KOCT OYeKHWBaHa y pubm u y Mecy. MehyTtum, 1mo
TOM IPHHIHITY, Or0Bapao OM YrocTUTEJs KOjHU j€ TOCIYXKHO CeHIBUY of hype-
her meca, a y xoMe je Ouja KOCT, jep HHUje 3a OUEKMBATH Ja Yy CEHIABUUY, YHjU
cazpkaj HUje BUAJbUB, Oyae koctHjy. [Ipema cranosumry BpxosHor cyaa Xp-
BaTCKe y CHOpY y KoMme je omTeheHn roct koH3ymupao puly nHpuIupany Oax-
TEpUjoM mapatudyca MUILHKjEr rpUna ,,yroCTUTE b OJIroBapa 3a IUTEeTy HacTalry
300T KOH3yMUpama He3/IpaBe XpaHe 1Mo HauenrMa 00jeKTUBHE OJITOBOPHOCTH 32
mrety”. CyJ lajbe HacTaBJba - ,,Kaj OM ce PUXBATHIIO CTAHOBHILTE J]a YTOCTH-
TeJb 3a IITETy HACTAIy yclel MHQUIMPaHe XpaHe OJroBopa 110 IPHHIHITY KPH-
BHUIIE, a HE TI0 MPUHLMUITY 00jeKTHBHE OATOBOPHOCTH U3 TeMeJba OM c€ M3MEHUIIO
TIOBEpEr:E MPEeMa YrOCTUTEIbCKUM panmama™'’ 1o mpHHIHITY 06jeKTHBHE O/ro-
BOPHOCTH YTOCTUTEJb OM OATOBapao M y CUTyalMjama Kao LITO Cy: MmaJ JejoBa
¢acane nim miadona, nag miaadomepe WK JTycTepa, pyLIeHhe 3BYYHUKA U CII.
MelhyTtum, 3a ciaydaj na je roct osieheH ycien pa30ujeHe yalie Wik JAPYrUM
panmama JIpyror rocta yrocTuTesb He OM OJroBapao, OCUM YKOJHMKO OU ce JIo-
Ka3ao J1a HUje Mpeay3eo0 HyXHe pajme (yIajbeme rocTa KOju ce He IOHaIa y
ckany ca Y3ancama)®'. YKOJIMKO ce TOCT JI0 Taja HHje IOHAIIA0 y CYHPOTHO-
CTH ca Y3aHcama He OW ce MOTJIa MPETIIOCTABUTH OJATOBOPHOCT YTOCTUTEIhA 32
oBaj ciy4aj. UHTepecanTHa je mpecyna BpxoBHor cyma XpBarcke mpema Kojoj
je ¢yl ocno00An0 YrocTHTEhba OATOBOPHOCTH 3a ITETY HAaHETy TocTy 300r MHOo-
Bpejie TiiaBe 0OIOM KOjy je Oanuia Hermo3Hara 0co0a y YroCTHTEJbCKOM 00jeK-
ty. IIpema 0Boj pecy ,,yrOCTUTEb y 00aBJbalby YCIy)KHE JICIATHOCTH IPey-
3UMa Mpema roctuMa u o0aBe3y na he UM MPYXHUTH 3aIUTHUTY, Ia je 300r Tora
IOY’KHOCT YTOCTUTEJhA H HETOBUX PaJHUKA Jla Ce JIMYHO aHTaxyje ma 4ak v u3-
JIOXH JI0 U3BECHOT CTETIeHa OMACHOCTH, PAJIH OCTBApEHa CBOje MPOodeCHOHATHE
obaBe3e. AlM aKo je Maxmba YJIOKeHa, a ITeTa HaCTYIN, yrocTuTess Hehe ayro-
BaTH 3a IITETY KOjy mperpmu roct™.”’

VYrocTuTesb OArOBapa 3a CTBapU KOje je TOCT OCTaBUO KOJ| Hera Ha 4yBa-
Be. YKOIMKO YyrOCTUTEJb UMa rapAepo0y, rocT je TyKaH Ja MpH J0JacKy mpena
CTBapH y rapaepoOm (KamyT U Cil.) aKo je KyNHHM peioM y YTrOCTUTEJbCKOM

19 BpxoBuu cyn Xpsarcke, k. — 659/76 on 16.3 1977, 36upka cyackux omiayka, kemura 11,
cB. I, beorpan, 1978, ctp. 97, npema B. I'openn, B. llImun. ITocnoBHo mpaBo y TypusMy U yro-
CTHTEJBCTBY, 3arpeo, 1999.

2 yaanca 115.

2 BpxoBan cyn Xpsatcke, Pe-382/85 on 3.4. 1985, Ilperman cyncke mpakce, 3arpe0,
1986, 6p. 29.
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o0jexty oxpeheHo ja je rapaepoba obaBe3Ha. Y0oOHUajeHO je 1a TOCT mpeaaje y
rapaepoOy ozeBHe mpenmere (KamyT, MIeMHp U cil.) paroueHocTH W HOBaI|
TOCT HE MOXKE OCTaBHTH Y rapiepoOH. YTOCTHTEJb, Ka0 JI0Ka3 O MPUMIbEHHM
CTBapHMa, u3J1aje rocTy NOTBpAY. [0/ MOTBPIOM ce MoJpa3yMeBajy U METaJHH,
IUTACTUYHH WJIH TapJepoOHu OpojeBH o APYror Marepujaia, KOju MpH Npenaju
rapaepobe rocry naje opnamheHn pagHUK Ha rapaepoOu. Ilpumrkom mpeysu-
Mama rapaepode TOCT je mMy’kaH Jaa mpesa moTepay. ' yOuTak moTepae He 3HAYH
1 HeMoryhHOCT mpey3umama rapaepode, ajiu je rocT Ha Apyrd oarorapajyhu
Ha4MH Jy’KaH Ja JOKaXe Ja Ce PaJH O HBEeroBoj rapepodu. YTrocTuTesb 0roBa-
pa 3a BUXOB HECTaHaK U ourTehere 0 BUXOBE TIyHe BPEAHOCTH . 3a Japarolie-
HOCTH W HOBAIl KOjU Cy OCTaBJbCHH y MpEaTUM CTBapuma (TopOu, KamyTy U
CJI.) JaBaJiall yciIyre He oAroBapa. 3a 4yBame CTBapH y rapaepoou Moxe ce Ha-
IUIATUTH HAKHAJa, C TUM IITO j€ YTOCTUTEJb Jy’KaH Jia Ha BUIHOM MECTY Y Trap-
nepobu 00jaBu U3HOC HAKHAJIC.

Yroctutess he, Mo npuHIMITY 00jeKTHBHE OJrOBOPHOCTH, OATOBAPATH U 32
CTBapH Koje Oyny omreheHe WM HECTaHy, YKOIHUKO je TOCT CTBapH 3a/piKao
KoJl ceOe WM oJfjeBHE IpeaMeTe (Kary, mmaji, KaimyT) OKadu Ha Bermaduiry. OBo
CBE IOJ] YCIIOBOM Jia YTOCTUTEJh HeMa rapaepoOy Wiu oHa Huje oOaBeszHa. Ca
JIpyre CTpaHe yrocTutesb, npema oxpendama 300> oxrosapa, 1o NPHHIHITY
00jeKTHBHE OATOBOPHOCTH, aJu 10 oxpel)ene cBoTe 3a cBako omrehemne uin He-
CTaHaK CTBAapH Koje je TOCT JIOHEO Y YTOCTHTEJHCKH 00jeKaT. YTOCTHTEIh CE MO-
e 0CTI000AUTH OATOBOPHOCTH aKO JIOKaXKe Ja je MITeTa HacTaia ycie ] OKOJIHO-
CTH KOje ce HUCY MorJie n30ehu uim ycien y3poka y caMoj CTBapH, KPUBUIIOM
rocra uim ocoba Koje je TocT JIOBeO Y YroCcTHUTeJbckH o0jekar. To ce omHoCcH U
Ha LITETy KOjy MPHYHHE 0co0e 3a KOje YTOCTUTEJh OATOBOPA, a THUY ce omTehe-
€ CTBApPH KOj€ TOCT UMa 00y4eHe 1l 00yBeHe Ha ceOu (HIIp. KoHOOap moinje
Kedyarl Ha 0JIeJI0 TOCTa WIIM CIIOMH Haouyape rocra).

3. O6aBe3a rocra Ko/ yropopa o ycjay:;KuBamy xpane u nuha
1. Obasesa tipuxnaownoi ionawarea

Y ocHOBH, 104 00aBe30M NPUKIIAJHOT IOHAIIAka MOJPa3yMEBaMO TaKBO
MOHAIIAKE TOCTA KOjH YCIIyTe Y YTOCTUTEIHCKOM 00jeKTy KOPUCTH Ha Ha4YMH Jia
HE oMeTa paj 0cobsba M Gopaska Apyrux roctujy” . To moapasymesa kopuhe-
b€ MPOCTOpHja U UHBEHTApa YTOCTUTEhA MAXKHOM ,,J00pOT rocTa’ Wiu rmpema
MO3HATHjO] 00MYajHOj HOPMU MAXHOM ,,100por nomahuna“. ['ocT oarosapa 3a
CBaKy IUTETYy HAa WHBEHTApy, HAMEILUTA]y W ONPEMH, YKOJIMKO je OHa YUHIbEeHa

22 y3anca 118.
Yy, 724,
24 Vsanca 114., ct. 2.
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HaMEpHO WM ycliel HEeNaXJbUBOT MOHalama. ['0CT je mykaH Ja HaJOoKHAIU
LITETY U 3a 0co0€ 3a KOje 0JroBapa (Jeiy, JIMia 1oJ| CTapaTe;bCTBOM H CII.)

VKOJHKO Ce TOCT He MOHAIa IPHUKIIAHO, OTHOCHO YKOJIMKO Ce IOHAIIa y Cy-
TIPOTHOCTH Ca TTAXHOM ,,J00por momahnHa, a TO O 3HAYHIIO Uy CYNPOTHOCTH ca
VY3aHcaMa y Typu3My ¥ oOM4ajuMa u3 oBe 00JIaCTH, YTOCTHTEh MMa MPaBo Jia OJl-
Ouje najpe yCIry)KuBame 1 00paBak y yrOCTUTEIHCKOM 00jeKTy. YTOCTHTEh, OJTHO-
CHO FCTOB PAJTHHK, MOKE TAKBOT TOCTA JIa YJIaJbU U3 YTOCTUTEIHCKOT 00jeKTa.

VY npaBuia IpUKIAIHOT MOHAIIaka TOCT MOKEMO CBPCTAaTH M Her0BO Ha-
MYIITake YTOCTUTEIHLCKOT 00jeKTa y NMPHUMEPEHOM BPEMEHY, HAKOH 3aBpIIETKa
KoH3yMarmje. ['ocTa Koju ce HemprUMEpeHO Jyro 3aJipiKaBa y YrOCTHTEIHCKOM
00jeKTy mocje KOH3yMalldje yrocTure/b he mpeTXoHO Jia MOHYAM HOBOM Ha-
pyuOoM, a ako TOCT HE HAPY4H YCIyTy, YTOCTHTEJb MOXKE Jla 3aTPaXKH O Hhera
Jla HAIlyCTH YTOCTHTEJhCKH 00jeKaT . AHANOTHjOM CEé OBO HPABHIIO MOXKE TIPH-
MEHUTH M Ha IOCTa KOjH HE XKEJH Jla MOPYyYH XpaHy u mnuhe, a Hajda3u ce JIyxKe
BpEMEHa Y YTOCTUTEIHCKOM O0jEKTY.

2. Obasesa unaharea yene

OcHoBHa 00aBe3a rocTa je Ja IIaTé IMeHy. Y MOjeIuHUM 3aKOHOIaBCTBH-
Ma npeBul)eHe Cy ¥ KpUBHYHE CaHKIIMjE 3a TOCTa KOME je KOPEKTHO MpYyKeHa
yciyra npexpane u nuha, a Koju oa0uje Aa miaty padyH. Tako y ¢paHiyckom
MpaBy ITOCTOjU MOCEOHO KPUBUYHO JIEJO ,.grivelerie®, anmu ga Ou roct 6mo ka-
KIbEH, YTOCTUTEJh MOpa JIOKA3aTH Jia je TOCT 3HA0 Jla HeMa cpejicTaBa 3a ruiaha-
e PauyHa Y MOMEHTY Kaja je 06aBsbao Hapyuoy.”®

Ilene xpane u nuha Mory 6utu oapeheHe Mo KOH3yMmanuju (IO jeHOM je-
Ty, Tihy) 0OpOKy WIIH y TayIIaIHOM U3HOCY 3a OMIIO0 KOjy KOJIHYHUHY KOjy TOCT
koH3ymupa. pyru cucrem oznpehuBama IieHe HajIPENIO3HATIEUBU]H je Y CUCTe-
My ,,IIIBEACKH CTO", KOjU Y jJeAMHCTBEHO] LieHn oMoryhasa rocty cinobonan u3-
0op BpCTe M KOJMYHMHA XpaHe U muha, Koju ce Hajla3e Ha pacriojlaramy Ha CTOIY
Ha KOME Cce MOCIyXyje XpaHa u nuhe.

VYKOJHMKO rocT HUje MPEeTXOJHO HANpaBHO MOPYLIOMHY, KOja je MOTBpheHa,
Beh HemocpeaHo 3aTpaXku yCIIy)KHBambe XpaHe U Toueme nuha, mpuMemyje ce
[IeHE U3 IIEHOBHHUKA YTOCTUTEJHCKOT 00jeKTa. 3a TojeTuHe KaTeropyje moTpomia-
Ya, Kao IITO Cy a0OHEHTH, YWIAHOBH IOjeJUHHUX OpraHU3alMja u TPyIe FOCTHjY
Mory OuTH onpeleHe HIDKe nene”’.

Jla 6 UMao OCUTYpaHO MECTO Y YyTOCTUTEILCKOM 00jeKTy U 1a Ou OMo 1o-
CIIy’)K€H XpaHOM W IrheM ToCT MOXKE Ja Pe3epBHILE CTO, OJHOCHO CEAMIITE Y

% y3anca 115., cr. 2.

% Ygan 401. Code penal, mpezsrlja 32 TAKBOT rOCTA Ka3Hy 3aTBOPA 10 6 MECEIH H HOBYAHY
ka3zHy 10 1500 ¢p.

7 Y3anca 103.

233



Hp Janko Becenunosuh, Obasese yiogopnux citipana koo yiogopa ... (ctp. 223-238)

YrocTHTEJLCKOM 00jekTy. Camu yroctutesbu ojpel)yjy Ha KOju HauuH Ce MOXKE
U3BPILIUTH pe3epBanuja (TenedOoHOM, eNeKTPOHCKOM IOIITOM, JIMYHO WJIM Ha
HEeKH! JIPYTH Ha4uMH). AKO ce Haruahyje moceOHa HaKHaa 3a pe3epBalujy, yro-
CTHTEJb HUjE My>KaH Ja MPUXBATH Pe3epBalrjy CTOJa WK ceAuiTa, Oe3 Hara-
Te pe3epBalyje. YKOIMKO YTOCTHTEIh IPUXBATH pe3epBalnjy, yrocturess he 3a-
JP>KaTH CTO, OJTHOCHO CEIUINTE CBE JJOK HE OIeHH ja rocT Hehe mohwu.

lena ycinyxuBama xpaHe U muha Moke Ja 3aBUCH U O] HAUMHA MpyKamba
ycayre. LleHe ce MOTy pa3nuKoBaTH y 3aBUCHOCTH Jia JIM C€ XpaHa MOCIyXyje Ha
MyJTY, 32 CTOJIOM MJIM KPO3 CaMOIIOCITYKHBahe. 3a BpeMe M3BOlemha My3UUKUX U
3a0aBHUX MpOrpaMa yrocTHTeJb MOXKe HarlahuBaTH yJa3HUIIE HA UME pe3epBa-
1uje, 06aBe3Hy KOH3yMAIIHjy HIIM [IeHe yCITyTa MOTy OMTH BHIIE O] peIOBHUX. ™

3aBUCHOCTH O] YCJIOBA NOCJIOBamka YrOCTUTEJb MOXKE HarulahuBatu yciyre
YHampeJ WM UCTOBPEMEHO ca CIy)KeHmheM jera, ogHocHo nuha. To 3aBHcH U 0f
MOCJIOBHUX OfHOCAa u3Mel)y yrocturesba M rocta, 00MMa yroCTUTEJbCKUX yCIyra
(0OMYHM PYYKOBH, BEJIMKU OaHKETH, CBajOe W CII.), alli U JIPYTUX OKOJHOCTH.
AKO HHje HEITO APYro JOTOBOPEHO, IieHa yciyre miaha ce Ha 3aXTeB rocra y
MIPUMEPEHOM POKY TIOCIIe 3aBpINeTKa KOH3yMallije jeia W Muha, a mpe ozacka
rOCTa U3 YTOCTUTEIHCKOT 00jeKTa. AKO TOCT HE 3aTpaku OJ1 yTOCTUTEIhA, YTOCTHU-
TEJh MIMa MPABO Ja 3aTPAXKH OJ] TOCTa J]a MY TUIATH MPYXKEHY YCIyTy. YTOCTHTEIh
Moke Tuiaharme a 3aTpaXkil ¥ KaJia ce Meba 0co0Jbe y TOKY KOpHIINema yCiyTe,
3aTBapa o0jeKat u cIm4HO.” AKO je yroBop O yCIyKHBamby XpaHe U Touersa muha
3a TOCTa WM TPYITy TOCTHjy 3aKJbY4YEeH Ha OCHOBY pe3epBalldje WM HapyUuOuHe
areHmyje, padyH iaha areHiyja, ako HUje APYKIHje YTOBOPEHO. AKO areHIja
Iocpe/yje y OpraHu30Bamy cBafOeHOr 0Opoka (pydak WM Beuepa) YTOCTHTEIh
onpehyje ycmose mnahama, a areHIja 3a TakBy YCIyTy HE MOXKE TPaXUTH IIPO-
Bisujy.”’ V3ancama®’' je npesuljena u HauMH (POPMHUpARHA [IEHA YTOCTHTEIHCKHX
yciyTa 3a cliy4aj Jia TOCT JIOHECe CBOjy XpaHy W muhe. Tako roct Moxe MpHIIH-
KOM IPOMOIIYje HOBOT TIPOU3BOJIA, M3 00JIACTH YCITy>KHBakha XpaHe U TOUeHa ITH-
ha, ma moHece y yrocTUTesbCKHM O0jeKaT MPOM3BOJE KOje MPOMOBHIIE. YTOCTHU-
TeJb, Y TOM CJIy4ajy, IMa MPaBo Jia Ha MMe TPOILKOBA (TPaHCIOPTa, YCKIIaIUIITe-
Ba, pacxjahuBama, TOUCHA W apamKUpama) HallaTh O]l TocTa (OpraHu3aropa
mpoMotije) mocebny Hakuany (tire bouchone-stopoel geld), y Bucunu 2 $ 1o Tiia-
BU YUECHUKA (per capita) y TUHAPCKO] poTHBpeaHocTH. OBa ofpenda npuMemny-
je ce W MPWIMKOM OpraHM30Bamkba CBEUYAHHUX OOpOKAa Y YTOCTHTEIHCKOM OOjeKTY
(cBanmbe, KOKTENH, CBEYaHN OAHKETH, XJIaTHO TOILIN 61/1(1)6).32

28 Y3anca 108., cT. 2.
2 y3anca 113.
30 y3anca 122., cr. 2.
31 Vsanca 123.
32 ysauca 123.
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4. [IpecTanak yropopa

YroBop 0 yCly)KMBaky XpaHe U nuha mopej UCIymemha o0yuraimje, Mo-
XK€ MPECTaTH: CIIOpasyMOM CTpaHaKa, IOHUIITEHEM, cMplly YyrOBOpPHHUX CTpaHa
u packugoM. Ty Bake OMNINITa MpaBUja 3a MpecTaHak o0aBe3a mpeMa 3aKoHY O
oGnuranuoHuM ogHocuMa.”’ HaBoauMO caMo OCHOBHA IIPABHIIA.

Kama roBopumMo 0 nucnymeme OHO Mopa OWTH M3BPIICHO TOBEPHOIYYy HITH
auLy ofpeeHOM 3aKOHOM, CYJCKOM OJUTYKOM, YyTOBOpoM u3Mely moBepuona u
NyKHUKa, HJIM O]l CTPaHe caMor moBepuona. V3Bpiieme je MyHOBaXHO U Kajla
je u3BpuIeHo TpeheM JMily, ako ra je HoBepuiall HaKHaJHO 0JOOpHO WIIK aKo ce
BUME KOPUCTHO. ' VICIyherhe ce CacTOji y H3BpIICHY OHOTA INTO YMHU CaJp-
XKHHY 00aBe3e, Te HUTH je Ty)KHUK MOKE UCITYHHTH HEYUM JPyTUM, HUTH TIOBE-
pHIIall MOKE 3aXTE€BaTH HEIUTO APYTO.

YToBOpHE CTpaHe ce MOTY CIOpa3yMETH Jia yTOBOP MpecTaHe Ja MOCTOjH,
LITO 3HAUYM Y3 M3pakaBambe HUXOBE 3ajeIHHuYKe Bosbe. O0aBe3a U3 yroBopa Mo-
Iy TIpecTaTH W MPEHOBOM (HOBAIlMjOM) KaJla ce MOBEpHJAll U JYKHHUK cariace
na noctojehy o0aBe3y 3amMeHe HOBOM M aKO HOBa o0aBe3a UMa Pa3jIM4HT Mpel-
MET WIM PasMydT TpaBHH ocHOB.”® OBaj APYru clydaj HE 3HAYHM IPECTAHAK
yrosopa. Maza, ykoJmko OH ce caapuHa yroBopa OUTHO poMeHuia (He ou ce
HIIp. paAnjIo O yCIy>KHBamy XpaHe W muha Beh o mpyxamy ycimyra npeHohu-
LITa) MOTJIO OU /1a ce KaKe J1a BUILE HE TIOCTOjU YTOBOP O YCIY>KUBakby XpaHe U
rmha, Beh 1a je HacTao HOBHU YTOBOP.

YroBop je pyLUUBUB KaJ Ta je 3aK/by4Hjia CTpaHa OTPaHUYCHO IOCIOBHO
CIIOCOOHA WJIM KaJa je IPU HErOBOM 3aKJbydely OMJIO MaHa y NOTJELy BOJbE
CTpaHaka. YTOBOpHA CTpaHa y YHjE€M je MHTEpeCy PYLUBUBOCT YCTaHOBJbCHA,
MOXe J1a TPa)KH [a Ce YrOBOP MOHMINTH. HUIITABU Cy M 3eNeHAKH YrOBOpH.”’
AKO je Ha OCHOBY PYIIJBMBOT YTOBOPA, KOjHU je MOHUIITEH HEIITO OUII0 UCITyHbe-
HO, MOpa ce u3BpHTU Bpahame, a ako To HUje Moryhe, win ako ce nmpupona
OHOT IIITO je UCIYHEHO MPOTHBHY Bpahamy, UMa ce AaTu oAroapajyha HakHaga
y HoBLly. HakHazna y HOBIy naje ce mpema IieHama y BpeMe Bpahama, OZHOCHO
JIOHOIIIEH-a CYICKE OITyKe.

[Ipema 3akoHy O OOJMralMOHMM OAHOCHMMA, CMphy AY)KHUKA WM TOBE-
puoma mpecrajy obaBe3e caMo ako Cy Hacraje ¢ 003MpoM Ha JIHYHE O0coOWHE
jeIHe 0 yrOBOPHHX CTPAHA MIIH JHYHE CIIOCOOHOCTH Iy KHHKA.

34y 295-393

3300, ui 305.
33300, uin 307.
3300, ux 348.
37300, ux 141.
38300, wr 113.
3300, i 359.
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YTroBOp ce MOXe paCKHHYTH YCIIe/I HeUCTTYEhCHha YTOBOPHUX 00aBe3a, ako
yroBOpPOM HHje HemTo aApyro oxpeheno. [Ipunukom jeanocTpaHor packuaa OuT-
HO je Jla JM je UCIYHeme Y POKy OMTaH cacTojak yroBopa. YTOBOpP CE€ MOXKeE
PacKHHYTH M Ipe UCTEKa POKa KaJa je OUYMIJICAHO JAa jeaHa cTpaHa Hehe ucmy-
HUTH CBOjy 00aBe3y M3 YroBopa, Ila Jpyra cTpaHa MOXeE Jja PacKhHE yroBOp U
TpaXu HakHajay. Packuj yroBopa 3a mocneauily uMa ociioboheme obaBes3a u3
yroBopa, u3y3eB 00aBe3a Ha HAKHA/y €BEHTyaJlHE IITeTe. YTOBOP ce MOXE pac-
KHHYTH H 300T IPOMEHEHUX OKOJIHOCTH, HEMOTYNHOCTH HCTTYHheHha U aKo je U3-
mely oOaBe3a yroBOpHHUX CTpaHa y BpeMe 3aKJbydeHha yroBOpa IMOCTOjaia OuHr-
rJeHa Hecpa3Mepa, na omreheHa cTpaHa MOXKe 3aXTeBAaTH MOHUIITEHE YTOBO-
pa aKo 3a NpaBy BPEIHOCT TaJa HUje 3HAIA HUTH je Mopana 3HaTh.*

VY npeTxoAHOM ey U3HEIH CMO OIIITa MpaBuiia 3a MpecTaHak odaBes3a u3
yroBopa Koje cy AedrHucane onmTHM oapendama 3aKoHa O OOJMTalOHIM OJ1-
HocuMa. Melytum, noctoje onpeheHe crnenn(UUHOCTH 32 OTKAa3MBaWkE OBOT
YroBOpa, OJJHOCHO MOCEOHE OKOJHOCTU KOje Y TUM CJIy4ajeBHMa BaXKe 3a OBaj
tun yropopa. OHe Cy JaTe y ayTOHOMHHUM U3BOpUMA MpaBa, MpBeHCTBeHO Y [1o-
ceGHUM y3aHCaMa y yrocTuTe/betBy. Tako rocT He Moxe Ge3 MpHCTAaHKa Yro-
CTUTEJba J]a OTKAKE WINM MEHha HapydeHy XpaHy, ajld TOCT MOXeE Jia HapydeHO
nuhe oTKa)Xke WM Mema CBE JOK Ta YroCTUTEJs He mociyxku. OBO ce 0HOCH Ha
nuha Koja yrocTuTesb He cnpema caM (KokTenu u ci.). HapynOuna nuha u Ha-
MUTaKa KOjH ce MPUIIPEMajy 0TKa3yjy ce Kao U HapylOuHa XpaHe.

Toct MOke Aa OTKake pe3epBalujy 3a yclyKHBambe XpaHe 3a IpyIy To-
CTH]y, aKO TO Y4WHH OJaroBpeMeHo. biaroBpeMeHNM OTKa30M cMaTpa ce OTKa-
30M yYHMICHHM HajkacHHUje 12 gacoBa mpe BpemeHa oapehenor 3a mouerak Ko-
pumhema yciyre koje je yrephena pesepsammjom.*” MelhyTum, yKoImko ce pa-
JI1 O CBEYaHUM 0OponnMa (Toruro-xyiagHu Onude, KOKTeN mapTyja) poK oTKasa je
IIeT IaHa TIpe moveTKa Kopumhema.

AKO TOCT, OJHOCHO TpyIla TOCTHjy HHUCY KOPHUCTHJIH YTOBOPEHE YCIIyre
XpaHe, a HUCY je OTKa3ajHl y yroBOPEHOM POKY, YTOCTUTEJb UMa MpaBo Ha Ha-
KHaJy IITeTe, YKOJIMKO Ce Pad O MAaHCHOHCKUM yciyrama. McTo Baxku u yKo-
JIMKO je ycIIyre XpaHe KOPUCTHO MamH Opoj TOCTHjy HETO IITO je pe3epBalloM
npensuleHo, a pe3epBanrja 3a HEMCKOpUITNEeHN 1e0 HHje OTKa3zaHa 12 dacosa
IIpe BpeMeHa mpeaBul)eHOT 32 KOpHIIhemke yeiIyTe. 3a cliydaj Aa je yeIyre Xpa-
He KopucTro Behu Opoj TOCTH]jy HETO IITO je pe3epBalroM npeaBul)eHo, cMarpa
ce Jla je yToBOp M3MEHEeH Ha OHAj OpOj TOCTH]Y KOjH je YyCIYry CTBapHO KOPH-
cTHO. YrocTtutesb Haruahyje yciayry mpema Opojy TOCTHjy KOjH je yciyre
CTBapHO KOPUCTHUIIO.

40300, un 124-141.
4 V3ance 101-123.
4 y3anca 120.
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5. 3akspyuak

Nako je mocao yciaykuBama xpaHe U nuha, y3 oapeheHy HakHaIy, CTapo
Kao U Hallle JIPYIITBO, yrOBOP KOjH C€ 3aKJbydyje usMel)y aaBaora u KOpUCHHUKA
ycayre HUje Mel)y uMeHOBaHUM yroBopumMa. Kako je oBaj mpaBHHM 110cao U yro-
BOP KOjH U3 KETa INPOUCTHYE BE3aH 3a YCIy)KHE JeNaTHOCTH, a HajaehuM aeinom
W 3a TYPHCTHUKY JEJaTHOCT Of KOje ce Oo4YeKyjy BehH NpUBPEAHU pe3yiTaTH
Tpebano OM pa3MOTPUTH MOTYRHOCT LENOBHUTOI 3aKOHCKOT ypehuBama oBe
o0J1acTH, Ia TUME ¥ YyroBOpa O YCIy)KHBamy XpaHe U nuha.

Cajanima 3aKOHCKA pellieiha Cy MapTUKyJapHa U HEJO0BOJbHA, JIOK y3aHCe
HE MOTY OWTH JIOBOJbAH MPABHHU OKBHP 3a OBY 00jacT. Morio Ou ce moCTaBUTH
MUTamke 300T Yera 3eMjbe ca MHOTO 3HaYajHUjUM yuelrheM Typu3Ma y yKYIHHX
MIpUXOIMMa THUX MPHUBpPEJa HEMajy OBaj yroBop Mel)y MMeHOBaHMM yroBOprMa.
Jeman ox oxroBopa Morao Ou na Oyze Ja je Tpaauiija ayTOHOMHHUX H3BOpa
mpaBa y TOj 00JacTH MHOTO Ay’Ka U MHOTO KOMIUIETHHja, Ka0o U Ja je CyJcKa
IpaKca U3 Te 00JIacTH y TUM 3eMJbaMa MHOTO Ooraruja. UnmeHnna je na jenaH
0J1 Hajuenhux yroropa y IpaBHO]j MPaKCH, MTOCJIE YTOBOpa O KYIONpPOIaju, je-
JaH O] YUeCTaJHjuX YroBOpa y CBAaKOJHEBHOM IIOCIOBamy, HUje Mely uMeHo-
BaHUM yroBOpHMa, 3aXT€Ba 030MJbHO MPEUCIUTHUBAKE /1a JIM je TO ONPaBIaHO.
HapasHo, 1abu To Mopasno OUTH y IITUpEeM KOHTEKCTY , y3uMmajyhu y o03up mpy-
re yroBopa Koju ¢y Mel)y HeMMEHOBaHUM YTOBOPHMA, Kao IITO j€ HIIp. YTOBOP O
MpyXamby YTOCTHUTEJLCKHUX YCiIyra (YyrOBOp O CMELITajy U MTAaHCHOHY).

YroBop 0 yClIyXuBamy XpaHe W mrha mpeacTaBba mocedaH yroBop, KOju
y ceOM MMa eJleMeHaTa YeTHPH YroBOpa: YroBopa 0 Kylonpo/iaji, yroBopa o Jie-
7y, yrOBOpa O OCTaBU M yroBopa o 3aKkymy. JupexkTHa npuMeHa mojeinHavyHuX
[IpaBUJIa BE3aHUX 33 OBE YTOBOPE Ha YTOBOP O yCIIy’KHMBamby XpaHe W nuha Huje
MIPUMEHBA, jep je ped O YTrOBOpPY Sui generis KOJH 3aXTeBa YBaKaBambe HEro-
BUX MPaBHUX CIEIUPHUIHOCTH.
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Janko Veselinovi¢, Ph.D., Assistant Professor
Faculty of Agriculture Novi Sad

Food and Drink Serving Contract

Abstract

Food and drink catering service is almost as old as the civilisation itself.
Even though this vocation is a part of the catering activity, Serbian law does not
foresee this contract section as personalised. Key legal sources for this kind of
contract are business customs. Food and drink serving contract is a mixed-type
contract and its legal nature is very interesting due to its complexity.

Specific for this contract is the fact that it is not an ordinary service, but also
an activity which requires a degree of culinary skills, knowledge of customs of ot-
her nations, as well as other skills. The very category of a good professional in
business economy / hospitality industry is very dynamic, as it needs to be evalua-
ted according to all given circumstances, which may be rather unpredictable.

By considering the legal nature, but also the rights and obligations of the
contracting parties, we tried to point to the questions that require a special atten-
tion. Legal sources that indirectly refer to food and drink serving contracts were
taken into account. Apart from the Law on Obligatory Relations, we also consi-
dered here the Law on Tourism also pointing to the comparative law and juri-
sprudence.

Key words: Contract, serving, food, drinks
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