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Abstract: Me di cal ne gli gen ce has long been in the fo cus of le gal re se arch 
in most co un tri es. In so me co un tri es, the ne gli gen ce stan dard has been re pla ced 
by the avo i da bi lity stan dard, the lat ter le a ding to a no-fa ult system. No net he less, 
most le gal systems apply the ne gli gen ce stan dard. In my opi nion, the ne gli gen ce 
stan dard sho uld be su sta i ned be ca u se, de spi te the un do ub ted advan ta ges of the 
no-fa ult system, the ’good old law’ on me di cal ne gli gen ce pro mo tes gre a ter le gal 
cer ta inty and pa ti ent sa fety. Cri mi nal me di cal ne gli gen ce dif fers from ci vil me-
di cal ne gli gen ce as re gards onus, as well as in ot her ways. In the UK, many 
lawyers and physi ci ans ha ve pro te sted aga inst the le gal prac ti ce of gross ne gli-
gen ce man sla ug hter, an ef fort which may al so ser ve as an exam ple for ot her co-
un tri es. In most con ti nen tal Eu ro pean co un tri es, the en for ce ment of a fo re ign 
pu ni ti ve da ma ges jud gment wo uld run co un ter to the or dre pu blic; ho we ver, in 
so me co un tri es, such as in Fran ce and Hun gary, a pu ni ti ve da ma ges jud gment 
might be en for ced.

Keywords: ci vil me di cal ne gli gen ce, Hun gary, pu ni ti ve da ma ges, com pen-
sa tory da ma ges, de fen si ve me di ci ne, cri mi nal me di cal ne gli gen ce, the right to a 
che ap ju di cial pro ce du re.

1. HI STO RI CAL BAC KGRO UND

The type of me di cal ne gli gen ce ca ses we know to day first emer ged in the 
ni ne te enth cen tury all over the de ve lo ped world. Of co ur se, the re we re co un tri es, 
such as the USA, whe re a re li a ble ca se law had de ve lo ped in this area by the mid-
ni ne te enth cen tury. In ot her co un tri es, such as Ca na da, me di cal ne gli gen ce ca ses 
first ap pe a red at the end of the ni ne te enth cen tury. In Eu ro pe, the be gin ning of 
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me di cal ne gli gen ce ca se law da tes back to the se cond half of the ni ne te enth cen-
tury. Brown wri tes as fol lows: ’As the num ber of doc tors in cre a sed in Ca na da, 
so me physi ci ans may ha ve en co u ra ged ne gli gen ce su its aga inst the ir com pe ti tors.’1 
This might ha ve been an im por tant fac tor in Eu ro pe as well.

Me di cal ne gli gen ce ca ses co uld se ri o usly da ma ge the re pu ta tion of physi ci-
ans. The re fo re, physi ci ans op po sed the de ve lop ment of me di cal ne gli gen ce ca se 
law. In the end, the re luc tan ce of physi ci ans co uld not stop lawyers and un sa tis fied 
pa ti ents from brin ging physi ci ans to co u rt. The ni ne te enth cen tury mar ked the 
be gin ning of the long-la sting de ve lop ment of me di cal ne gli gen ce ca se law and 
le gi sla tion. Usu ally, le gi sla tion on me di cal ne gli gen ce has fol lo wed ca se law and 
not the re ver se. The re we re al so me di cal mal prac ti ce ca ses be fo re the ni ne te enth 
cen tury, but they had lit tle to do with pre sent-day’ me di cal mal prac ti ce ca se law.

2. THE NEW TEN DENCY TO WARD DE FEN SI VE ME DI CI NE

As Ber lin wro te in 2017, in the USA, law su its aga inst me di cal prac ti ti o ners 
we re, in the be gin ning, ba sed on er rors of com mis sion (i.e., the physi cian did so-
met hing wrong, such as pre scri bing the wrong drugs), which we re, from the mid-
twen ti eth cen tury, re pla ced by er rors of omis sion (i.e., the physi cian fa i led to do 
so met hing, such as ma king a pro per di ag no sis).2 This led to pre sent-day’ de fen-
si ve me di ci ne, and not only in the USA. De fen si ve me di ci ne has chan ged me di cal 
and le gal prac ti ce a gre at deal in all co un tri es. No wa days, me di cal ex perts, as well 
as lawyers, fo cus on whet her the re was an er ror of omis sion or not. This ca se law 
has led to many ex pen si ve and fu ti le me di cal exa mi na ti ons to pro tect he al thca re 
pro vi ders. The con si de ra tion of er rors of omis sion can not be re jec ted ou tright 
be ca u se me di cal ne gli gen ce may be ca u sed by an er ror of omis sion, and an omis-
sion might lead to mo re se ri o us con se qu en ces than, in so me ca ses, an er ror of 
com mis sion. Ho we ver, a just equ i li bri um is to be su sta i ned to ad dress the real 
pro blem. If an er ror of omis sion re sults in se ri o us he alth con se qu en ces, it se ems 
nor mal to esta blish ci vil law li a bi lity and, if ne ces sary, cri mi nal law li a bi lity as 
well. It is only partly the act of the aut hor of the da ma ge that co unts; the con se-
qu en ces af fec ting the pa ti ent al so play an im por tant ro le when esta blis hing the 
he al thca re pro vi der’s li a bi lity. Thus, a mis sing di ag no sis that wo uld ot her wi se 
ha ve sa ved the li fe or he alth of the pa ti ent might be de tri men tal to the pa ti ent, and 
the he al thca re pro vi der’s li a bi lity sho uld be esta blis hed when re ally ne ces sary. 
The only po int is that the ca se law sho uld not push me di cal ne gli gen ce ca ses to-

1 R.B. Brown, Ca na da’s first mal prac ti ce cri sis: me di cal ne gli gen ce in the la te ni ne te enth 
cen tury, Os go o de Hall Law Jo ur nal, 3/2017, 777-804.

2 L. Ber lin, Me di cal er rors, mal prac ti ce, and de fen si ve me di ci ne: an ill-fa ted triad, Di ag no-
sis, 3/2017, 133-139.
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wards an ab so lu te li a bi lity that wo uld not le a ve ro om for ex cul pa ti on of the doc tor. 
Ob jec ti ve li a bi lity, when gi ving the he al thca re pro vi der a real op por tu nity of ex-
cul pa ti on, might be ac cep ted on con di tion that it is not the he al thca re pro vi der 
who ul ti ma tely co vers the da ma ges, but the sta te bud get. In most Eu ro pean co un-
tri es, ob jec ti ve li a bi lity is re ser ved to co un ter ba lan ce a high risk im po sed on the 
in ju red party by a dan ge ro us ac ti vity.

He al thca re pro vi ders sho uld be pro tec ted by le gi sla ti ve me a su res; ho we ver, 
the so cial at ti tu de to wards them al so co unts. In mar ket de moc ra ci es, le gi sla ti ve 
me a su res are ini ti a ted by le gi sla tors elec ted by mem bers of the so ci ety. The mo re 
pe o ple ha ve the right to vo te, the mo re le gi ti macy is gran ted to le gi sla ti ve me a su-
res. The so cial at ti tu de to wards physi ci ans and nur ses is re flec ted by a cer tain 
need for the ob jec ti va tion of me di cal ne gli gen ce. Pa ti ents ex pect mo re at ten tion 
and a hig her le vel of he al thca re for the ir mo ney, which le ads to high le vel re qu i-
re ments. From ti me to ti me, the se high le vel re qu i re ments eme r ge in ca se law. 
Ne vert he less, le gi sla tors sho uld not pla ce a gre a ter bur den on he al thca re pro vi ders 
by ob jec ti va ting the ir li a bi lity be ca u se that is whe re de fen si ve me di ci ne stems from.

3. THE EMER GING NEED FOR PU NI TI VE DA MA GES

The Hun ga rian Ci vil Co de, which ca me in to ef fect on 15th Ja nu ary 2014, 
in tro du ced the le gal in sti tu tion of pu ni ti ve da ma ges in to Hun ga rian ci vil law. In 
prac ti ce, this me ans that af ter an as ses sment of eco no mic da ma ges, non-eco no mic 
da ma ges are al so as ses sed and this lat ter sort of da ma ges may be aug men ted by 
a pu ni ti ve fac tor. Non-eco no mic da ma ges can be aug men ted ac cor ding to the le vel 
of cul pa bi lity of the aut hor of the da ma ge, the se ve rity and re pe ti ti ve ness of the 
da ma ging act, and the ef fect of the da ma ging act on both the in ju red party and 
re la ti ves.

This sort of pu ni ti ve da ma ges dif fers gre atly from pu ni ti ve da ma ges ap plied 
in the UK and in the USA. In tho se co un tri es, com pen sa tory da ma ges are as ses-
sed first: i.e., the eco no mic and non-eco no mic da ma ges. Then, the jud ge may 
im po se pu ni ti ve da ma ges on the aut hor of the da ma ge ac cor ding to the le vel of 
cul pa bi lity of that party. Sin ce, in most con ti nen tal Eu ro pean co un tri es, pu nis-
hment un der ci vil law runs co un ter to the or dre pu blic, when it co mes to en for-
ce ment of a USA jud gment. For exam ple, in Ger many, a re qu est to en for ce com-
pen sa tory da ma ges is ac cep ted, whi le a re qu est to en for ce pu ni ti ve da ma ges is 
re jec ted. In Hun gary, both sorts of da ma ges may be en for ced. Ho we ver, this is a 
new phe no me non in Hun gary, with lit tle ca se law. Hun ga rian co urts are still keen 
on de li mi ting the ap pli ca tion of non-eco no mic da ma ges com bi ned with pu ni ti ve 
da ma ges. The pro blem of the en for ce ment of jud gments on pu ni ti ve da ma ges in 
Eu ro pe gi ves ri se to va ri o us so lu ti ons in the ju ri spru den ce of va ri o us Eu ro pean 
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co un tri es. When it ca me to en for cing a jud gment in Fran ce on pu ni ti ve da ma ges 
awa r ded in Schlen zka & Lang hor ne ver sus Fo un ta i ne Pa jot S.A. ca se in the USA, 
the French Co ur de Cas sa tion fo und that me rely the le gal in sti tu tion of pu ni ti ve 
da ma ges was not con trary to the French or dre pu blic but the pu ni ti ve da ma ges 
sho uld not be dis pro por ti o na te.3 This way of le gal thin king on pu ni ti ve da ma ges 
is a pos si ble so lu tion to the di lem ma of whet her to en for ce pu ni ti ve da ma ges in 
con ti nen tal Eu ro pe or not. Ne vert he less, it re ma ins a ju di cial pro blem to de ci de 
when pu ni ti ve da ma ges awa r ded in the USA sho uld be con si de red as not dis pro-
por ti o na te, and thus as en for ce a ble. Le gal cer ta inty lar gely de pends on the pre-
dic ta bi lity of the ju di cial out co me. Ca lan dril lo ar gued that ’the Su pre me Co u rt 
must dra sti cally re vi se its ap pro ach to pu ni ti ve da ma ges ju ri spru den ce: such 
awards sho uld not be ar bi tra rily ba sed on a gut re ac tion to how re pre hen sibly we 
feel a de fen dant ac ted.’4

In Hun gary, sub ju di ce, the cla i mant do es not ha ve to as sess the amo unt of 
the non-eco no mic da ma ge suf fe red. The me re bre ach of the per son’s right (e.g. 
the right to he alth, pri vacy, re pu ta tion, non-di scri mi na tion and/or da ta pro tec tion) 
le a ves ro om for non-eco no mic da ma ges aug men ted by a pu ni ti ve fac tor. In Hun-
gary, it is only eco no mic da ma ge that is to be ex pres sed in a pe cu ni ary way. This 
gi ves fre e dom to the jud ge when it co mes to as ses sing non-eco no mic da ma ges, 
alt ho ugh, this li berty sho uld be li mi ted by ca se law. Ca se law ori en ta tes jud ges 
with a non-le gi sla ted ta riff that lo wer co u rts al ways re spect. Sin ce pu ni ti ve da-
ma ges are still a new phe no me non in Hun gary, jud ges ha ve been, up to now, al most 
free to de ter mi ne the ci vil law pu nis hment of the aut hor of the un law ful act. In 
Hun gary, the re is no cap on pu ni ti ve da ma ges, un li ke in many (but not all) USA 
mem ber sta tes. In the USA, the re is an in cre a sing num ber of sta tes le gi sla ting a 
cap on pu ni ti ve da ma ges. For in stan ce, in Te xas, pu ni ti ve da ma ges can not ex ce ed 
two ti mes the sum of eco no mic da ma ges plus one ti me the sum of non-eco no mic 
da ma ges. If the re are no com pen sa tory da ma ges, pu ni ti ve da ma ges can not ex ce-
ed 200 000 USD. In the USA, the due pro cess cla u ses in the Fifth and Fo ur te enth 
Amend ments to the Con sti tu tion are of ten ci ted as so ur ces of law ma king it ne-
ces sary to put a cap to pu ni ti ve da ma ges. This is by and lar ge a mat ter of sub stan-
ti ve due pro cess. No wa days, the prin ci ple of sub stan ti ve due pro cess is ex pe ri en-
cing a Re na is san ce in Hun ga rian law, ma king imi ta tion of the Ame ri can le gal 
re a so ning pos si ble. In Hun ga rian ju ri spru den ce, in dem nity for non-eco no mic 
da ma ge, aug men ted by the pu ni ti ve fac tor, co uld be astro no mi cal, alt ho ugh, this 
is not the ca se. Hun ga rian co urts tend to avoid dis pro por ti o na te pu ni ti ve da ma ges. 
This was not so in the USA be fo re the in tro duc tion of caps, which de ter red Ger-

3 B.W. Jan ke, F.X. Li ca ri, En for cing pu ni ti ve da ma ge awa rds in Fran ce af ter Fo un ta i ne Pa jot, 
Ame ri can Jo u r nal of Com pa ra ti ve Law, 3/2012, 775-804.

4 S.P. Ca lan dril lo, Pe na li zing pu ni ti ve da ma ges: why the Su pre me Co u rt ne eds a les son in 
law and eco no mics, Ge o r ge Was hing ton Law Re vi ew, 4/2010, 774-821.
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man, Spa nish and most ot her Eu ro pean le gi sla tors from in tro du cing pu ni ti ve 
da ma ges in to the ir na ti o nal ci vil law. Ne vert he less, the re has al ways been so me 
pu ni ti ve fac tor in the se Eu ro pean co un tri es’ in dem nity systems. This pu ni ti ve 
fac tor has ne ver been re cog ni zed as pu ni ti ve da ma ges. It has been cal led the li-
berty of the jud ge to as sess the amo unt of da ma ges. In con ti nen tal Eu ro pean co-
un tri es, pu nis hment is the task of pu blic law; ho we ver, it se ems una vo i da ble that 
ci vil law jud ges may pu nish the vi o la tor of the per son’s rights so mew hat. This 
la tent ju ri spru den ce led Hun ga rian le gi sla tors to ma ke this phe no me non le gal and 
vi si ble. Hun ga rian law may thus ser ve as an area of le gal ex pe ri men ta ti on for 
Ger many, Spain and ot her co un tri es. If the Hun ga rian kind of pu ni ti ve da ma ges 
fun cti ons pro perly, it may open the do or to le ga li ze pu nis hment un der ci vil law 
in ot her co un tri es ali ke. We ha ve to wa it years (maybe de ca des) un til a so lid Hun-
ga rian ca se law is de ve lo ped in this fi eld.

In 2018, Ho ver sten po in ted out that: ’Mo dern Ame ri can pu ni ti ve da ma ges 
ser ve not to com pen sa te the pla in tiff but to pu nish the de fen dant on be half of the 
who le com mu nity. The re fo re, when co urts rely on fo re ign sub stan ti ve law to im-
po se pu ni ti ve da ma ges, they ar gu ably vi o la te the well-esta blis hed prin ci ple that 
no co urt ap pli es the pe nal laws of anot her so ve re ign.’5 Con si de ring the pe nal 
con cep tion of pu ni ti ve da ma ges, it sho uld be no ted that, in the Hun ga rian le gal 
system, pu ni ti ve da ma ges must not be awar ded in an ad he si ve pro ce du re be ca u se 
pu ni ti ve da ma ges are ba sed ne it her on da ma ge nor on loss pe cu ni a rily as ses sed 
in the pre ce ding cri mi nal pro ce du re. A ci vil pro ce du re is to be ini ti a ted by the 
vic tim, if pu ni ti ve da ma ges are al so re qu e sted.

Pu ni ti ve da ma ges ser ve a do u ble pre ven ti ve fun ction:
- to pre vent the aut hor of the da ma ge from re i te ra ting the ir un law ful act, and
- to pre vent ot her pe o ple from the imi ta tion of the un law ful act.

This do u ble pre ven ti ve fun ction is ro o ted in cri mi nal pre ven tion and re sto res 
the ori gi nal fun ction of de lic tual li a bi lity. De lic tum not only con cerns ca u sing 
da ma ge; it is al so a mat ter of how the un law ful act was com mit ted. The le vel of 
cul pa bi lity (from ne gli gen ce to in ten tion) is al so to be ta ken in to con si de ra tion by 
the co urt. This re turn to the ori gi nal fun cti o ning of de lic tual li a bi lity pro vi des a 
le gal in stru ment for the co urts when, be si des re sto ra ti ve ju sti ce, a so cial and ju-
di cial need for re tri bu ti ve ju sti ce al so ari ses.

The emer ging need for pu ni ti ve da ma ges do es not ne ces si ta te a tho ro ugh 
chan ge in the na ti o nal le gal system. The im ma nen ce of the le gal in sti tu tion of 
pu ni ti ve da ma ges in the in dem nity system is not truly so met hing new. In Hun ga-
rian law, pu ni ti ve da ma ges are lar gely ap plied when a pa ti ent’s right to he alth is 
vi o la ted; to the ex tent that even in tho se ca ses in which ne it her eco no mic nor 

5 P.A. Ho ver sten, Pu nis hment but not a pe nalty? Pu ni ti ve da ma ges are im per mis si ble un der 
fo re ign sub stan ti ve law, Mic hi gan Law Re vi ew, 5/2018, 759-784.
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non-eco no mic da ma ge ari ses. Ho we ver, Hun ga rian co u rts tend to apply the prin-
ci ple of de mi ni mis non cu rat pra e tor, when the vi o la tion of the pa ti ent’s right to 
he alth ne it her ca u sed da ma ge nor was in any way de tri men tal to the pa ti ent. The 
aim is to eli mi na te ca ses in which pa ti ents me rely aim to ob tain mo ney, alt ho ugh, 
they ha ve suf fe red no pal pa ble inju sti ce.

The no-fa ult systems of Swe den, Den mark and New Ze a land stress the com-
pen sa tory fun ction of the da ma ges and ne glect pu ni ti ve da ma ges. In this well-
fun cti o ning way of con si de ring me di cal mal prac ti ce, the first aim is to com pen sa te 
the in ju red pa ti ent. It is not im por tant to pu nish the he al thca re pro vi der be ca u se 
the no-fa ult system is, most of all, in fa vo ur of re sto ra ti ve ju sti ce and not re tri bu-
ti ve ju sti ce. In this no-fa ult system, the re is an avo i da bi lity stan dard in stead of 
ne gli gen ce stan dard. The avo i da bi lity stan dard me ans that the pa ti ent wo uld not 
ha ve suf fe red in jury if the best prac ti ti o ner had pro vi ded the he al thca re.6 Ac cor-
ding to a re cent ar tic le pu blis hed in He alth Po licy, the he alth ex pen di tu res we re 
re du ced by 0.11% per ca pi ta in OECD co un tri es with a no-fa ult system when 
de ter ren ce and com pen sa tion we re de co u pled. Ho we ver, OECD co un tri es with a 
no-fa ult system but wit ho ut de co u pling de ter ren ce and com pen sa tion had hig her 
he alth ex pen di tu res.7 In 2012, Au stra lian aut hors, in spi red by the pos si ble in tro-
duc tion of a no-fa ult system, analysed this type of me di cal mal prac ti ce system 
and fo und that it is fa i rer, qu ic ker and less costly and that it en su res pa ti ent sa fety.8 
In her ar tic le pu blis hed in the Tort Law Re vi ew, Po pa al so pro po sed the in tro duc-
tion of a New Ze a land type of no-fa ult system in to Au stra lian me di cal law.9 In 
New Ze a land, the no-fa ult system had al ready been in tro du ced in 2005, and, in 
the first fo ur years, 83% per cent of the cla ims con cer ning pri mary ca re tre at ment 
in ju ri es we re mi nor ones.10 An over whel ming num ber of mi nor cla ims that are 
al most au to ma ti cally ac cep ted are in fa vo ur of the pa ti ents, but, in the long run, 
it might be de tri men tal to the he alth law system. On the one hand, it is true that 
pa ti ent sa fety sho uld be pa ra mo unt, but, on the ot her hand, no mo ney sho uld be 
spent on fri vo lo us cla ims. I be li e ve that the re is a po si ti ve si de-ef fect of the ne gli-
gen ce stan dard which sho uld be su sta i ned. Sin ce only a small num ber of co un tri-
es can af ford a no-fa ult system, me di cal mal prac ti ce will long re main ba sed on 
the stan dard of me di cal ne gli gen ce in the ma jo rity of the world’s le gal systems. 

6 A.B. Kac ha lia, M.M. Mel lo, T.A. Bren nan et al, Beyond ne gli gen ce: avo i da bi lity and me-
di cal in jury com pen sa tion, So cial Sci en ce & Me di ci ne, 2/2008, 387-402.

7 T. Van der ste e gen, W. Mar nef fe, I. Cle em put et al., The im pact of no-fa ult com pen sa tion 
on he al thca re ex pen di tu res: an em pi ri cal study of OECD co un tri es, He alth Po licy, 3/2015, 367-374.

8 D. We i sbrot, K.J. Breen, A no-fa ult com pen sa tion system for me di cal in jury is long over-
due, Me di cal Jo u r nal of Au stra lia, 5/2012, 296-298.

9 T. Po pa, Prac ti ti o ner per spec ti ves on con ti nu ing le gal chal len ges in men tal harm and me-
di cal ne gli gen ce: Ti me for a no-fa ult ap pro ach? Tort Law Re vi ew, 1/2017, 19-36.

10 K. Wal lis, S. Do vey, No-fa ult com pen sa tion for tre at ment in jury in New-Ze a land, BMJ 
Qu a lity & Sa fety, 7/2011, 587-591.



 Зборник радова Правног факултета у Новом Саду, 2/2019

689

In most co un tri es, the re is no me di cal li a bi lity wit ho ut ne gli gen ce. The me re bre-
ach of the duty of ca re, if not do ne at le ast ne gli gently, is not suf fi ci ent to esta blish 
the li a bi lity of the he al thca re pro vi der.

4. CRI MI NAL ME DI CAL NE GLI GEN CE

In a cri mi nal law ca se, ne gli gen ce must be pro ven by the pro se cu tor, whi le, 
in a ci vil law ca se, ne gli gen ce is pre su med and it is the he al thca re pro vi der who 
must pro ve the lack of it (ex cul pa ti on). Ne gli gen ce in cri mi nal law is ba sed on 
what was ex pec ted of the ac cu sed physi cian, whi le ne gli gen ce in ci vil law is ba sed 
on a stan dard le vel that co uld ha ve been re ac hed by ot her physi ci ans. Cri mi nal 
law ne gli gen ce (mens rea) is not pre su med: be si des the gu ilty act, mens rea must 
al so be pro ven by the pro se cu tor. For exam ple, cri mi nal li a bi lity for gross ne gli-
gen ce man sla ug hter can be esta blis hed on con di tion that the pro se cu tor pro ves the 
gross ne gli gen ce of the physi cian.

In the UK in 2015, Dr Ba wa-Gar ba was sen ten ced for gross ne gli gen ce man-
sla ug hter be ca u se a six-year-old child had died partly due to the doc tor’s me di cal 
ne gli gen ce. Sin ce un der staf fing that day played a hu ge ro le in the de ath of the 
child, many physi ci ans and lawyers fo und the jud gment unjust. In 2019, Sa man ta 
et al. saw this as a cri mi na li sa tion of the doc tor and pla ced the bla me on a system 
fa i lu re.11 When it co mes to cri mi nal ne gli gen ce, the fact that it was not so lely the 
physi ci an’s ne gli gen ce that led to the de ath of the pa ti ent usu ally ex clu des the 
esta blis hment of the physi ci an’s cri mi nal li a bi lity. In con trast with ci vil law ne-
gli gen ce, when the con tri bu tion of the doc tor’s ne gli gen ce to the de ath of the 
pa ti ent fo unds a cer tain de gree of ci vil li a bi lity on the part of the doc tor (or that 
of the vi ca ri o usly li a ble ho spi tal), the cri mi nal li a bi lity of the doc tor sho uld be 
esta blis hed on con di tion that the de ath was un do ub tedly the re sult of the doc tor’s 
act or omis sion. In the ca se of cri mi nal ne gli gen ce, the ho spi tal can not be held 
vi ca ri o usly li a ble.

In 2006, Qu ick has al ready been of the opi nion that the le gal in sti tu tion of 
gross ne gli gen ce man sla ug hter sho uld not be ap plied to physi ci ans for lack of an 
ob jec ti ve and fa ir me a su re ment.12

Ne gli gen ce un der ci vil law is the playgro und of lawyers. A good lawyer wo-
uld do anything to pro ve that the de fen dant he al thca re pro vi der was not even 
ne gli gent when bre ac hing the duty of ca re. Sin ce bre ach of duty is usu ally in di-
spu ta ble, that is the main task of the he al thca re pro vi der’s lawyer.

11 A. Sa man ta, J. Sa man ta, Gross ne gli gen ce man sla ug hter and doc tors: et hi cal con cerns 
fol lo wing the ca se of Dr Ba wa-Gar ba, Jo ur nal of Me di cal Et hics, 1/2019, 10-14.

12 O. Qu ick, Pro se cu ting ’gross’ me di cal ne gli gen ce: man sla ug hter, di scre tion, and the cro-
wn pro se cu tion ser vi ce, Jo u r nal of Law and So ci ety, 3/2006, 421-450.
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The dif fe ren ce in the bur den of pro of can be ex pla i ned by cri mi nal law as a 
me ans of pu nis hment and by the ci vil law as a me ans of com pen sa tion. When, for 
exam ple, in the ca se of gross ne gli gen ce, be si des com pen sa tory da ma ges, it al so 
co mes to pu ni ti ve da ma ges, the pu ni ti ve fac tor is de pen dent on whet her ag gra va-
ted ne gli gen ce on the part of the physi cian can be pro ven. In the ca se of pu ni ti ve 
da ma ges, it is the pla in tiff’s task to pro ve that the physi ci an’s ne gli gen ce was gross. 
The ag gra va ted cha rac ter of me di cal ne gli gen ce is not pre su med.

5. FROM NE GLI GEN CE TO IN TEN TION

Me di cal ne gli gen ce sup po ses that the he al thca re pro vi der do es not in tend to 
ca u se in jury to the pa ti ent, alt ho ugh, the pos si bi lity that a physi cian or a nur se 
prac ti ti o ner has in ten ti o nally or kno wingly har med the pa ti ent can not be ex clu ded. 
In ju ring the pa ti ent vo lun ta rily is both le gally and et hi cally un for gi va ble. The 
he al thca re pro vi der’s task is to help and pro tect the pa ti ent, so vo lun ta rily in ju ring 
the pa ti ent is se ri o usly pu nis ha ble not only un der cri mi nal law but al so un der ci-
vil law. The pos si ble vo lun tary way of com mit ting me di cal mal prac ti ce is ra re, 
alt ho ugh, from ti me to ti me, it oc curs. When mal prac ti ce is com mit ted vo lun ta rily, 
the ca se is first of all tried be fo re cri mi nal co u rt, and then co mes the as ses sment 
of the ci vil li a bi lity. When me di cal mal prac ti ce is li te rally ca u sed by ne gli gen ce, 
cri mi nal li a bi lity is ra rely esta blis hed: the ca se is rat her abo ut com pen sa tory and 
pu ni ti ve da ma ges. When he alth da ma ge is ca u sed by gross ne gli gen ce, pu ni ti ve 
da ma ges are usu ally hig her than in the ca se of ave ra ge me di cal ne gli gen ce.

Mal prac ti ce ca ses are bro ught be fo re a cri mi nal co u rt when the re is no ot her 
way to pre vent the me di cal or nur se prac ti ti o ner from re pe a ting the ir gu ilty act. 
An ex tra ju di ci al set tle ment bet we en pa ti ent and he al thca re pro vi der is of ten ap-
plied. Wit hin the fra me work of cri mi nal law me di a tion, the pa ti ent ob ta ins mo ney 
in ex chan ge for not ini ti a ting a cri mi nal pro ce du re aga inst the physi cian. Ci vil 
law me di a tion is a pos si ble way to avoid an ex pen si ve, lengthy and ot her wi se un-
de si red ci vil pro ce du re. In Hun gary, in se ri o us ca ses of vo lun ta rily in ju ring the 
pa ti ent, cri mi nal law me di a tion is not per mit ted by law.

6. ME DI CO-LE GAL PRE SUMP TI ONS

It is ro o ted in the hi story of Hun ga rian me di cal law that pa ti ents must only 
pro ve that the ir he alth da ma ge ca me abo ut wit hin a doc tor-pa ti ent re la ti on ship. 
The me re fact that the re was a tre at ment re la ti on ship bet we en physi cian and pa-
ti ent pre sup po ses that the he alth da ma ge was ca u sed by the tre a ting doc tor. Un-
li ke ge ne rally, if the physi ci an’s lawyer can not pro du ce pro of (e.g. he al thca re 
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do cu men ta tion), Hun ga rian co u rts tend to pre su me that the tre a ting physi cian 
ca u sed the he alth da ma ge to the pa ti ent. This re but ta ble pre sump tion, for ti fied by 
the lack of pro per he al thca re do cu men ta tion to the de tri ment of the physi cian, 
al ready exi sted in the Hun ga rian ju sti ce system in the se cond half of the ni ne te-
enth cen tury, and it has not been chan ged sin ce. The physi cian is pre su med to 
ha ve been cul pa ble when ca u sing da ma ge to the pa ti ent, tho ugh this pre sump tion 
can be re but ted. The bur den of pro of is on the physi cian. So the li a bi lity of physi-
ci ans with re gard to pa ti ents is suf fi ci ently ob jec ti ve to ser ve the best in te rests of 
the pa ti ents, who se de fen se is ot her wi se we ak. The se le gal pre sump ti ons are hi-
sto ri cal ones in Hun ga rian me di cal law, and they ha ve sur vi ved all the chan ges of 
the Hun ga rian le gal system. The se hi sto ri cal le gal pre sump ti ons te stify to the fact 
that, by and lar ge, Hun ga rian me di cal ci vil law has not chan ged in es sen ce for 
mo re than a cen tury. It is im por tant to exa mi ne the hi story of Hun ga rian me di cal 
law in depth to find the ro ots of the ad mi ni stra tion of ju sti ce with re gard to me-
di cal law. Wit ho ut an ade qu a te exa mi na ti on of the me di co-le gal hi story, in clu ding 
ca se law from be fo re the Se cond World War, the fun cti o ning of me di cal law wo-
uld not be un der stan da ble. Thus, we can see the dif fe ren ces and si mi la ri ti es in 
pre sent-day le gi sla ti ve pro ces ses, and jud ges as well as lawyers can in ter pret the 
old-new me di cal law with a vi ew to pre ser ving good old le gal prac ti ce. Si mi larly 
to the ‘gu tes al tes Recht’ in the Ger man le gal cul tu re, the ‘good old le gal prac ti ce’ 
al so has a pla ce in the sci en ce of le gal hi story. An analysis of le gal prac ti ce, ma de 
pos si ble co u r tesy of the Hun ga rian na ti o nal ar chi ves, oc cu pi es an in cre a singly 
im por tant pla ce in the in ter pre ta tion and per cep tion of an ci ent le gal norms. Good 
old law and good old le gal prac ti ce are mu tu ally in se pa ra ble, even in co un tri es 
whe re sta tu te law pre do mi na tes over ca se law. The dic ho tomy of sta tu te law and 
ca se law starts to lo se its im por tan ce be ca u se sta tu te law cor re la tes with ca se law, 
and this cor re la tion en su res le gal cer ta inty. In ad di tion to the laws them sel ves, 
lawyers ha ve al ways had the task of kno wing ju di cial prac ti ce in depth, and it is 
know led ge of ju di cial prac ti ce that has ma de an ci ent and pre sent-day lawyers 
use ful in the eyes of the ir cli ents.

The evo lu tion of Hun ga rian me di cal law is con co mi tant with the evo lu tion 
of ot her Eu ro pean types of me di cal laws. En glish me di cal law dif fers gre atly from 
con ti nen tal me di cal law, tho ugh En glish me di cal law has con veyed many le gal 
prin ci ples and le gal in ter pre ta ti ons to con ti nen tal me di cal laws. For in stan ce, the 
Bo lam test (1957) in En glish me di cal law13 is very si mi lar to the Hun ga rian ‘stan-
dard of a re spon si ble body of me di cal opi nion’. All in all, the physi cian is not 
con si de red as ha ving been ne gli gent when ca u sing he alth da ma ge to the pa ti ent 
if ot her pro fes si o nals in the sa me area of me di ci ne te stify in co urt that they wo uld 
ha ve ac ted si mi larly in a si mi lar si tu a tion. This stan dard sets up a spe cial me di cal 

13 Bo lam v Fri ern Ho spi tal Ma na ge ment Com mit tee. [1957] 1 WLR 582.
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le vel of cul pa bi lity for physi ci ans, ma king the ex cul pa ti on of the physi cian dif fi-
cult, but not im pos si ble. It is in te re sting to see that the in sti tu tion of En glish com mon 
law no ted abo ve re sem bles a le gal in sti tu tion un der Sec tion 77(3) of Hun ga rian 
Act CLIV of 1997 on He alth. It is not a uni que ca se in both En glish and Hun ga rian 
law. En glish com mon law con ta ins a num ber of le gal in sti tu ti ons that fall un der 
sta tu te law on the con ti nent.

7. THE RIGHT TO A CHE AP JU DI CIAL PRO CE DU RE

Stud dert et al. al ready sta ted in 2006 in The New En gland Jo ur nal of Me di-
ci ne that, in the USA, many pa ti ents who ha ve suf fe red in jury due to me di cal 
ne gli gen ce do not bring the ca se to co urt. Stud dert et al. be li e ve that a gre at deal 
of mo ney has been spent on ’fri vo lo us cla ims’.14 This is true not only in the USA, 
but al so in ot her co un tri es, in clu ding Hun gary.

This fact sug gests that so met hing is off with the ju di cial prac ti ce in the fi eld 
of me di cal ne gli gen ce. In su ran ce com pa ni es pay a gre at deal to pa ti ents who ha-
ve ti me and mo ney to fi nan ce a law su it, whi le ju sti ce is not ser ved in ca ses of the 
less well-off. They re main trap ped by the high costs of a ci vil pro ce du re. In Hun-
gary, ac cor ding to re cent co urt prac ti ce, me di cal ex perts’ opi ni ons gi ven in a 
cri mi nal pro ce du re may be ta ken in to con si de ra tion in a ci vil pro ce du re that may 
fol low, which re sults in a gro wing num ber of me di cal ne gli gen ce ca ses star ted 
be fo re a cri mi nal co u rt, then fol lo wed by a ci vil pro ce du re. Thus, pa ti ents can 
sa ve mo ney be ca u se they do not ha ve to pay for the ex pert opi nion.

Le gal pro ce du res are costly, so, in co un tri es whe re the re is a gulf bet we en the 
rich and the po or, the mal fun cti o ning of the ju di cial system de ters the po or from 
me di cal ne gli gen ce cla ims, which furt her en lar ges this gulf. Thus, not al ways, but 
many ti mes, in stead of rig hte o us me di cal ne gli gen ce cla ims, qu e sti o na ble me di cal 
ne gli gen ce ca ses are tried be fo re co u rt, which do es not ser ve the spi rit of the ’ru le 
of law’.

In or der to ma ke Ar tic le 14 of the In ter na ti o nal Co ve nant on Ci vil and Po li-
ti cal Rights a re a lity, the right to a che ap ju di cial pro cess ought to be en su red for all. 
A che ap ju di cial pro cess is a ba sic need of all sta tes and so ci e ti es abi ding by the 
ru le of law. The so cial equ i li bri um must be ma in ta i ned not only when le gi sla ting 
but al so when applying the enac ted laws.

A che ap ju di cial pro cess sho uld not be tan ta mo unt to a le gal pro cess of lo wer 
qu a lity. A che ap ju di cial pro cess is ac cep ta ble on con di tion that the qu a lity of the 
le gal prac ti ce do es not drop.

14 D.M. Stud dert, M.M. Mel lo, A.A. Ga wan de et al., Cla ims, er rors, and com pen sa tion 
payments in me di cal mal prac ti ce li ti ga tion, The New En gland Jo ur nal of Me di ci ne, 2006, 354, 
2024-2033.
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In the USA, as well as in many EU mem ber sta tes, law firms, spe ci a li sed in 
me di cal mal prac ti ce law su its, ma ke use of adve r ti sing on the web and even on 
ho ar dings lo ca ted ne ar ho spi tals.15 This adver ti sing prac ti ce se ems stran ge from 
the aspect of Ea stern Cen tral Eu ro pean co un tri es, such as Hun gary, be ca u se, in 
tho se co un tri es, law firms rat her tend to at tract pla in tiffs in a mo re sub tle way: 
e.g. thro ugh bu si ness and fa mily re la ti on ships. In Hun gary, pa ti ents usu ally turn 
to the lawyer pro po sed by a fa mily mem ber or by a col le a gue. Law firms al so 
exist in Hun gary, but a prac ti ce of di rect adver ti sing is alien to them; this wo uld 
rat her sca re away po ten tial pla in tiffs than at tract them. Ho we ver, law firms in 
Hun gary al so re ach in ju red pa ti ents thro ugh the web.

A We stern type of me di cal mal prac ti ce adver ti sing might be a step to wards 
a che ap ju di cial pro cess, if law firms com pe ted with each ot her in of fe ring the ir 
ser vi ces at a lo wer pri ce. A che ap ju di cial pro cess is in the in te rests of not only 
the pla in tiffs, but al so of the law firms. Lo we ring pro ce du ral costs wo uld bring 
mo re cli ents to an in cre a sing num ber of law firms, which wo uld ena ble the less 
well-off to bring the ir me di cal mal prac ti ce ca ses be fo re the co u rts.

8. HU MAN LI FE, AS A VA LUE, PRE VA ILS OVER  
ME DI CAL NE GLI GEN CE CLA IMS

Af ter astro no mi cal da ma ges ha ve been awar ded to pla in tiffs for wrong ful 
li ves, the re is a ten dency from the USA to Eu ro pe to vi ew ’the ut ter void of non-
exi sten ce’ as wor se than a li fe with de fects. No wa days, even in Hun gary, most 
wrong ful li fe cla ims are re jec ted. That is, the child who has to li ve with se ri o us 
he alth di sa dvan ta ges due to me di cal ne gli gen ce is not en ti tled to da ma ges. (See 
ci vil uni for mity de ci sion No. 1/2008 PJE ma de by the Su pre me Co u rt of Hun gary!) 
A new ten dency of ru ling aga inst wrong ful birth cla ims has al so ap pe a red. That 
is, a mot her who se baby’s he alth is da ma ged du ring de li very might fa ce a jud gment 
aga inst her cla im for da ma ges. In Hun gary, ac cor ding to the de ci sion on prin ci ple 
No. EBH 2015.P.11 is sued by the Su pre me Co u rt of Hun gary, wrong ful birth cla-
ims ma de by the pa rents are ac cep ted by the co u rts, and so me dis sen ting jud gments 
still oc cur which al so award da ma ges for wrong ful li fe. As Nel son con clu ded in 
the Al ber ta Law Re vi ew in 2016, the Ca na dian ju ri spru den ce al so tends to re ject 
wrong ful li fe cla ims; ho we ver, they do not cla rify that the pro blem is that no da-
ma ges sho uld be awar ded to in fant pla in tiffs for wrong ful li fe. In stead, re cent 
Ca na dian jud gments in this area are ba sed on such ju sti fi ca ti ons as the lack of 
ne gli gen ce, etc.16 The na ti o nal co u rt prac ti ce in this area of law se ems un cer tain 

15 C.W. Gho ba di, O. Ge vorgyan , C.E. Bed nar ski et al., Me di cal mal prac ti ce web adver ti sing, 
Is su es in Law & Me di ci ne, 2/2017, 205-212.

16 E.L. Nel son, Pre na tal harm and the duty of ca re, Al ber ta Law Re vi ew, 4/2016, 933-953.
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all over the world, thus le a ving be hind le gal un cer ta inty. Wrong ful con cep tion 
cla ims are al so dis pu ted on et hi cal and re li gi o us gro unds. The main ra ti o na le is 
that li fe can not be seen as da ma ge.

I be li e ve that wrong ful con cep tion, wrong ful birth and wrong ful li fe cla ims 
con sti tu te partly a le gal, partly an et hi cal pro blem. From a le gal aspect, an eco-
no mic ap pro ach is emp ha si zed. That is, hu ge da ma ges paid for wrong ful li fe run 
co un ter to the in te rests of both the he al thca re pro vi der and the in su ran ce com pany. 
The et hi cal aspect lar gely in vol ves re li gi o us gro unds. Axi o lo gi cal plu ra lity re qu-
i res that the va lu es of tho se with a dif fe rent opi nion are al so to be re spec ted.

In Hun ga rian law, for exam ple, a child’s right to li fe pre va ils over a mot her’s 
right to die. That is, the mot her do es not ha ve the right to re fu se li fe-su sta i ning 
me di cal in ter ven ti ons when preg nant and able to gi ve birth to a child. This le gal 
ru le, im plied in the Hun ga rian Act on He alth, un der li nes that li fe, as a va lue, is 
pa ra mo unt. That is, ne it her the mot her’s in te rests in dying nor the child’s in te rests 
in not be ing born sho uld pre do mi na te over li fe. When this et hi cal ru le, which is 
put in to a le gal ru le, is not mi su sed, the pre do mi nan ce of li fe as a va lue is ac cep-
ta ble. It is up to me di cal prac ti ce and co u rt prac ti ce to pro perly apply the right to 
li fe, par ti cu larly when this right runs co un ter to dif fe ring in te rests.

Usu ally, me di cal ne gli gen ce cla ims are not vi a ble when the me di cal ac ti vity 
aims to sa ve the pa ti ent’s li fe. In Hun gary, the co urt prac ti ce tends to re ject a cla im 
for da ma ges when the he alth da ma ge is ca u sed to sa ve a pa ti ent’s li fe. Af ter ha ving 
sur vi ved a ne ar-de ath si tu a tion, the re are pa ti ents who fi le a law su it aga inst the he-
al thca re pro vi der be ca u se of the se con dary he alth da ma ge they ha ve suf fe red. For 
exam ple, the pa ti ent has to li ve with an ugly ci ca tri ce that ca u ses di scom fort, so the 
pa ti ent cla ims com pen sa tion. It is, of co ur se, not only the Hun ga rian le gal prac ti ce 
that lo oks on this sort of he alth da ma ge as law fully ca u sed. In a ne ar-de ath si tu a tion, 
the pa ti ent’s con sent to se con dary he alth da ma ge is pre su med by the physi cian and, 
in most ca ses, this pre sump tion can not be re but ted la ter, in a ci vil pro ce du re.

9. DO NON-PAYING PA TI ENTS HA VE THE SA ME RIGHTS  
VIS-À-VIS HE AL THCA RE PRO VI DERS AS THE IR PAYING  

CO UN TER PARTS?

The hu man rights to li fe and he alth are en shri ned in the Uni ver sal Dec la ra-
tion of Hu man Rights (UNO, 1948). The right to li fe falls un der Ar tic le 3, whi le 
the right to he alth is set down in Ar tic le 25. The right to he alth in clu des the right 
to me di cal ca re. The right to he alth of the pa ti ent is a right that must be re spec ted 
by all ot her pe o ple, so no mo ney can be asked from the pa ti ent in ex chan ge. This 
do es not mean that the right to me di cal ca re is free. De man ding payment from the 
pa ti ent do es not run co un ter to the hu man rights of the pa ti ent. When the pa ti ent 
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pays for me di cal ca re, the pa ti ent al so buys pa ti ent’s rights vis-à-vis the he al thca-
re pro vi der. In ex chan ge for payment, the pa ti ent has the right to de mand com-
pen sa tory and pu ni ti ve da ma ges if the he al thca re pro vi der do es not re ach the 
ap pro pri a te stan dard of ca re.

All in all, by ma king the right to me di cal ca re one ro us, it is not just the pa ti ent 
who ob ta ins rights, but obli ga ti ons are al so in flic ted on the he al thca re pro vi der.

Con si de ring the ca ses of Meh met Sentürk and Be kir Sentürk v Tur key (2013) 
and Asiye Genc v Tur key (2015)17, the Eu ro pean Co u rt of Hu man Rights re gar ded 
the lack of a le gal gu a ran tee to ac cess to he al thca re in emer gency si tu a ti ons as a 
vi o la tion of the right to li fe (Ar tic le 2 of the Eu ro pean Con ven tion on Hu man 
Rights). Re fu sing me di cal ca re to po or pa ti ents in emer gency si tu a ti ons is not only 
aga inst the hu man right to he alth, but it might be con trary to the hu man right to 
li fe.18 From the aspect of the se de ci si ons ma de by the Eu ro pean Co u rt of Hu man 
Rights, the right to he alth and the right to li fe co in ci de. When the re is such a co in-
ci den ce, the right to li fe over ri des the one ro us cha rac ter of the right to me di cal ca re, 
thus ma king the right to me di cal ca re free for even tho se who can not pay. The 
qu e sti on ari ses whet her po or pa ti ents enjoying free me di cal ca re ha ve the sa me 
rights vis-à-vis he al thca re pro vi ders as pa ti ents who pay for the me di cal ser vi ce. 
I be li e ve that po or pa ti ents sho uld ha ve the sa me rights vis-à-vis he al thca re pro-
vi ders and that he al thca re pro vi ders sho uld ha ve the sa me obli ga ti ons vis-à-vis 
non-paying pa ti ents as in ca se of pur cha sed he al thca re ser vi ces. The so cial gap 
fil led by the ex ten si on of the hu man right to me di cal ca re esta blis hes ci vil and 
cri mi nal li a bi li ti es in doc tor-pa ti ent re la ti on ships. In a pos si ble me di cal ne gli gen-
ce ca se, law su its in vol ving non-paying po or pa ti ents sho uld be con si de red equ ally.

In le gal prac ti ce, it is not per mis si ble to di scri mi na te aga inst the po or; ho-
we ver, in co un tri es with lit tle ru le of law, the law ful in te rests of the po or might 
be dis re gar ded when col li ding with the in te rests of the bet ter-off . The qu a lity of 
the ru le of law is lar gely ba sed on tho se who are en ti tled to en su re it. Me di cal 
ne gli gen ce ca ses con sti tu te a fi eld of le gal prac ti ce that re li ably in di ca tes the lo cal 
le vel of the ru le of law.

In 2017, Ca stil lo et al. wro te as fol lows: ’Fa ced with the per si sten ce of hu ge 
glo bal he alth ine qu a li ti es, the WHO be gan to res ha pe it self, le a ving be hind the 
no tion of he alth as a hu man right and im po sing the chal len ge of re du cing the wi de 
gap that se pa ra tes in ter na ti o nal in ter go vern men tal laws from re a lity.’19

17 Meh met Şentürk and Be kir Şentürk v Tur key (Ap pli ca tion No. 13423/09) (2013) 60 EHRR 
4; Asiye Genç v Tur qu ie (Ap pli ca tion No. 24109/07), Jud gment of 27 Ja nu ary 2015.

18 A. Nis sen, A right to ac cess to emer gency he al thca re: the Eu ro pean Co u rt of Hu man Rights 
pus hes the en ve lo pe, Me di cal Law Re vi ew, 4/2018, 693-702.

19 C.H.M. Ca stil lo, V. Ga raf fa, T. Cun ha et al., Ac cess to he al thca re as a hu man right in in-
ter na ti o nal po licy: cri ti cal re flec ti ons and con tem po rary chal len ges, Ci en cia & Sa u de Co le ti va, 
7/2017, 2151-2160.
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A hu man rights ap pro ach to me di cal ne gli gen ce is not adop ted by all na ti o nal 
co u rts. For exam ple, in Hun gary, the hu man rights to li fe and he alth ra rely ap pe ar 
in me di cal ne gli gen ce ca ses. Hun ga rian jud ges apply ci vil law in stru ments, with 
only a very small num ber of lawyers ci ting hu man rights in me di cal ne gli gen ce 
li ti ga tion. This do es not ne ces sa rily sig nal a lack of re spect for hu man rights on the 
part of the na ti o nal co u rts. In Hun gary, the co urts are simply not used to in ter pre-
ting a me di cal ne gli gen ce ca se by me ans of hu man rights be ca u se the ir at ten tion 
is on the tec hni cal aspect of law. Ho we ver, the rights to li fe and he alth are ex pres sed 
as a per son’s right by Sec tion 2:43(a) of the Hun ga rian Ci vil Co de in ef fect.

10. UN ME A SU RA BLE FAC TORS IN ME DI CAL NE GLI GEN CE CA SES

Me di cal ne gli gen ce ca ses re flect the pre sent ge ne ral ju di cial opi nion in this 
area of law. The law ma de by jud ges may ame li o ra te the lo cal qu a lity of the ru le 
of law, alt ho ugh, jud ges are not law ma kers. Le gi sla ti ve po wer is to be se pa ra ted 
from ju di cial po wer. Jud ges enjoy the right me rely to cor rect sta tu tes, but ne ver 
to chal len ge the ori gi nal aim and me a ning of the text of laws. With due re spect to 
this re stric tion, the jud ges pos sess enor mo us po wer so ci ally and eco no mi cally to 
res ha pe the le gal en vi ron ment tied to a so cio-eco no mic is sue. Me di cal ne gli gen ce 
is a le gal to pic which is of gre at sig ni fi can ce so cio-eco no mi cally and which con-
cerns a who le so ci ety ma de up of pa ti ents and fu tu re pa ti ents. The jud ge-ma de 
law fills a le gal hi a tus when in ter pre ting me di cal law in a ca se that do es not 
fully fit the ru les of the re la ted po si ti ve law. When do ing so, jud ges ful fil the ir 
task to ser ve ju sti ce; ho we ver, this ju sti ce is com po sed of the per so nal be li ef of 
the jud ge, the ra tio de ci den di of pre vi o us jud gments in this fi eld and the ge ne ral 
opi nion ex pres sed by the ma jo rity of the lo cal so ci ety. The se three ele ments are, 
al so oc ca si o nally, amen ded by va ri o us fac tors, but no le gal in ter pre ta tion is pos-
si ble wit ho ut re gard to the se three ba sic ele ments.

Em pathy is not sta ti sti cally me a su ra ble; ho we ver, a jud ge’s em pathy for a 
pa ti ent, who has been a vic tim of a me di cal ne gli gen ce, is wi dely ex pec ted. Wit-
ho ut en te ring in to psycho-le gal re se arch, it se ems bro adly un der stan da ble that the 
em pat he tic cha rac ter of a jud ge has a hu ge im pact on the out co me of a law su it. 
This em pathy is not ne ces sa rily for the pa ti ent; in many ci vil law ca ses, the physi-
ci ans find them sel ves ex po sed to pa ti ents se e king mo ney, or, in cri mi nal law 
ca ses, to ven ge ful pa ti ents and re la ti ves. We staby and Jo nes ar gue that em pathy 
plays a lar ge ro le in ma king le gal prac ti ce mo re ef fec ti ve and the ap pre ci a tion of 
et hics and va lu es de e per.20 A physi ci an’s em pathy for a pa ti ent has a hu ge ro le in 

20 C. We staby, E. Jo nes, Em pathy: an es sen tial ele ment of le gal prac ti ce or ’ne ver the twa in 
shall me et’? In ter na ti o nal Jo u r nal of the Le gal Pro fes sion, 1/2018, 107-124.



 Зборник радова Правног факултета у Новом Саду, 2/2019

697

avo i ding furt her le gal pro ce du res. Many pa ti ents, who ha ve suf fe red me di cal ne-
gli gen ce ca u sed by an ot her wi se em pat he tic and po li te physi cian, re frain from 
law su its. This phe no me non may be ex pla i ned by the le gal ef fect of the me re be-
ha vi o ur of the physi cian. In con trast, a me di cal ne gli gen ce ca se of lit tle re le van ce 
is usu ally bro ught to co urt when the physi cian be ha ves im po li tely and wit ho ut 
em pathy. The se un me a su ra ble psycho-le gal ef fects ha ve played an im por tant ro le 
in the de ve lop ment of me di cal ne gli gen ce ca se law to day.

Un me a su ra ble fac tors, such as the be ha vi o ur of the me di cal prac ti ti o ner to-
wards the pa ti ent, ha ve been scru ti ni zed by le gal scho lars and psycho lo gists in the 
last few years. It se ems cle ar that the physi ci an’s man ners co unt a gre at deal when 
it co mes to a me di cal ne gli gen ce ca se. Only a small pro por tion of in ju red pa ti ents 
in sist on su ing the vi ca ri o usly li a ble ho spi tal when the tre a ting physi cian has been 
mo rally upright. This mo ral and be ha vi o u ral cor rec tness can sa ve mo ney for the 
ho spi tal (and for the in su rer). If we com pa re two he al thca re pro vi ders, the mo re 
at ten tion is paid to the mo ral and be ha vi o u ral for ma tion of the physi ci ans and 
nur ses, the fe wer da ma ges are to be paid, even if me di cal ne gli gen ce oc curs in a 
very si mi lar num ber in both pla ces.

11. IN FOR MA TION AND ME DI CAL NE GLI GEN CE

A cur rent is sue in the area of me di cal ne gli gen ce is whet her to in form the 
pa ti ent and the ir re la ti ves or not. Ac cor ding to En glish law, when the pa ti ent’s 
re la ti ves are ex po sed to a dan ger po sed by the pa ti ent’s di se a se, the re la ti ves are 
to be in for med abo ut that dan ger. The omis sion of gi ving in for ma tion con sti tu tes 
a bre ach of duty and thus le ads to me di cal ne gli gen ce. This is not ne ces sa rily the 
ca se in Hun gary. The re he alth da ta pro tec tion is pa ra mo unt, and, in most ca ses, 
re la ti ves are not en ti tled to know abo ut the pa ti ent’s di se a se. A ra rely ap plied ex-
cep ti on is sti pu la ted by Sec tion 7(5) of Act XLVII of 1997 on He alth Da ta Pro tec-
tion, ma king it pos si ble to re qu est a pa ti ent’s he alth da ta to di ag no se a fa mily 
mem ber’s he alth pro blem. The re are furt her ex cep ti ons when a pa ti ent’s he alth 
da ta may be con veyed to the aut ho ri ti es. All that is in full ac cor dan ce with Ar tic le 
9 of the GDPR. Di Io rio et al. ar gued in the Jo ur nal of Me di cal Et hics in 2014 that 
the right to pri vacy over ri des the right to he alth in Eu ro pe.21 This the o re ti cal pro-
blem has al ways exi sted and has led to a me di cal prac ti ce so me ti mes in con trast 
with the writ ten law. When it co mes to a pa ti ent who po ses an im mi nent risk to 
the ir re la ti ves, it is com mon me di cal prac ti ce to in form the re la ti ves in or der to 
pro tect them. Ot her wi se, di vul ging the pa ti ent’s he alth da ta con sti tu tes a bre ach 

21 C.T. Di Io rio, F. Ca rin ci, J. Oder kirk, He alth re se arch and system’s go ver nan ce are at risk: 
Sho uld the right to da ta pro tec tion over ri de he alth? Jo ur nal of Me di cal Et hics, 7/2014, 488-492.
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of the pa ti ent’s right to he alth da ta pro tec tion (Sec tion 2:43(e) of the Hun ga rian 
Ci vil Co de). He alth da ta are sen si ti ve, and a gro wing num ber of me di cal ne gli-
gen ce ca ses are fac tu ally ba sed on a bre ach of da ta pro tec tion. This is a sign of 
in cre a sing le gal know led ge among pa ti ents and al so that of the ac ti vity of lawyers 
in the area of me di cal ne gli gen ce. Even if a bre ach of he alth da ta pro tec tion usu-
ally le ads to the o re ti cal le gal de ba tes, the out co mes of the se law su its are tan gi ble: 
da ma ges are paid to the cla i mant. In Hun gary, law su its ba sed on a bre ach of the 
pa ti ent’s right to he alth da ta pro tec tion ha ve re cently ga i ned in im por tan ce. Pre-
vi o usly, the le gal in sti tu tion of me di cal ne gli gen ce was pre ser ved for what are 
seen as mo re se ri o us le gal pro blems. In prac ti ce, the ex ten si on of the no tion of 
me di cal ne gli gen ce to not only imply ca ses of bo dily harm is a step to ward in te-
gra ting Hun gary in to the We stern Eu ro pean le gal cul tu re.

All in all, the Hun ga rian le gal system tends to ward pro tec tion of the pa ti ent’s 
he alth da ta, whi le En glish law rat her sup ports pro tec tion of the pa ti ent’s re la ti ves. 
The re are pros and cons of both le gal ten den ci es. He alth da ta pro tec tion is wit hin 
a per son’s rights, which sho uld be re spec ted by all. Only ex cep ti o nal ca ses exist 
that al low the physi cian to bre ach that per son’s right. It is true that a pa ti ent’s una-
li e na ble rights in clu de not only the ir bo dily in te grity, but al so the ir sen si ti ve da ta.

This pro blem may al so be con tem pla ted from anot her aspect. When it co mes 
to ob ta i ning in for med con sent of the pa ti ent, the pa ti ent is sup po sed to ha ve all 
ne ces sary in for ma tion at the ir dis po sal to ma ke a de ci sion whet her to con sent to 
a me di cal in ter ven tion. Ho we ver, ac cor ding to the ra tio de ci den di of the Si da way 
ca se, the re are so me ra re si de-ef fects abo ut which the physi cian is not obli ged to 
in form the pa ti ent, espe ci ally when they oc cur in less than 1% of ca ses.22 The 
re cent Mont go mery ca se sta ted that the pa ti ent sho uld be told what they want to 
know and not what the physi cian thinks is im por tant.23

In Hun gary, as in all de moc ra tic co un tri es, the pa ti ent has the right to gi ve 
the ir con sent to a me di cal in ter ven tion or not, and, si mi larly to En glish law, the 
pa ti ent need not be in for med abo ut un li kely si de-ef fects. If a si de-ef fect even tu ally 
oc curs, the pa ti ent usu ally ac hi e ves not hing in su ing the he al thca re pro vi der. Ac-
cor ding to Hun ga rian me di cal prac ti ce, the in for med con sent is pro vi ded in wri-
ting, but pa ti ents of ten sign a dec la ra tion of con sent af ter re ce i ving no mo re than 
a short ver bal bri e fing. In Hun gary, the dec la ra tion of con sent sig ned by the pa ti-
ent usu ally con ta ins a long list of pos si ble ne ga ti ve out co mes, and the pa ti ent only 
fa ces what was in it when brin ging the me di cal ne gli gen ce ca se be fo re co u rt.

The pa ti ent is en ti tled to in for ma tion abo ut the ir sta te of he alth, and the in-
for ma tion may only be with held when it is in the best in te rests of a psychi a tric 
pa ti ent (Sec tion 193 of Act on He alth of Hun gary). The re was a prac ti ce du ring the 

22 Si da way v Bo ard of Go ver nors of the Bet hlem Royal Ho spi tal [1985] AC 871
23 Mont go mery v La nar kshi re He alth Bo ard [2015] SC 11 [2015] 1 AC 1430
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years of com mu nism in Hun gary of not in for ming the pa ti ent of a se ri o us di ag no sis 
in or der to spa re them (pia fra us). This pa ter na li stic ap pro ach led to an abu se:

- the pa ti ent did not ha ve suf fi ci ent ti me to ar ran ge the ir af fa irs be fo re exi ting;
- the re la ti ves and aut ho ri ti es we re bet ter in for med than the pa ti ent, a si tu a tion 

which was de tri men tal to the pa ti ent’s rights;
- in stead of con si de ring the pa ti ent as so me o ne with rights and obli ga ti ons 

li ke anyone el se, they we re ex po sed to pos si ble pity on the part of the physi-
ci ans and nur ses;

- in the ca se of me di cal ne gli gen ce, the pa ti ent had no know led ge of the in for-
ma tion re qu i red to se ek a po ten tial le gal re medy.

12. DI VER SITY AND UNI FOR MITY IN THE ME DI CAL  
NE GLI GEN CE LAW

New ten den ci es in me di cal ne gli gen ce con cern not only Hun gary, but all 
mar ket de moc ra ci es. The se new ten den ci es are re flec ted in ju ri spru den ce; ho we ver, 
le gi sla ti ve pro ces ses al so mir ror the so cial and eco no mic ne eds of the po pu la tion. 
The well-fun cti o ning old ten den ci es in me di cal ne gli gen ce sho uld be su sta i ned 
and new ten den ci es, which do not con flict the right path of le gal de ve lop ment, 
sho uld al so oc cupy the ir pla ce in lo cal le gal systems.

On the one hand, it is im por tant to at tempt to ma ke the le gal prac ti ce with 
re gard to me di cal ne gli gen ce as uni form as pos si ble in all co un tri es be ca u se this 
wo uld lead to a le gal cer ta inty not only at the na ti o nal le vel, but al so when it co-
mes to tran sbo un dary le gal ca ses. On the ot her hand, the na ti o nal cha rac te ri stics 
of me di cal ne gli gen ce ca ses are part of lo cal le gal cul tu res. To a cer tain de gree, 
le gal cul tu ral di ver sity is a uni ver sal va lue. This uni ve r sal va lue and the need for 
le gal uni for mity sho uld thus be ba lan ced.
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Др Ма те Ј. Ју лес, на уч ни ис тра жи вач
Уни вер зи тет у Се ге ди ну
Ме ди цин ски фа кул тет
Ин сти тут за суд ску ме ди ци ну
ma te.ju lesz@fre e mail.hu 

Тен ден ци је у обла сти не па жње ме ди цин ског осо бља,  
са по себ ним освр том на Ма ђар ску

Сажетак: Не па жња ме ди цин ског осо бља већ је ду го у фо ку су прав них 
ис тра жи ва ња у ве ћи ни зе ма ља. У не ким зе мља ма стан дард не па жње за-
ме  њен је avo i da bi lity стан дар дом, ко ји во ди ка си сте му од го вор но сти без 
об зи ра на кри ви цу (no-fa ult system). Ипак, ве ћи на прав них си сте ма при ме-
њу  је стан дард не па жње. Пре ма мом схва та њу, стан дард не па жње тре ба 
да се одр жи јер, упр кос не сум њи вим пред но сти ма no-fa ult си сте ма, „до бри 
ста ри за кон“ о не па жњи ме ди цин ског осо бља про мо ви ше ве ћу прав ну си-
гур  ност и без бед ност па ци је на та. По јам не па жње ме ди цин ског осо бља у 
обла сти кри вич ног пра ва раз ли ку је се од пој ма не па жње ме ди цин ског осо-
бља у обла сти гра ђан ског пра ва ка ко у по гле ду те ре та до ка зи ва ња, та ко 
и у дру гим аспек ти ма. У Ве ли кој Бри та ни ји, мно ги прав ни ци и ле ка ри про-
те сту ју про тив прав не прак се уби ства услед гру бе не па жње, што би мо гло 
да слу жи као при мер дру гим зе мља ма. У ве ћи ни зе ма ља кон ти нен тал не 
Евро пе, из вр ше ње стра не пре су де ко јом се до су ђу је на кна да ште те ко ја 
има ка зне ну функ ци ју би ло би у су прот но сти с јав ним по рет ком; ме ђу тим, 
у не ким зе мља ма, по пут Фран цу ске и Ма ђар ске, ова ква пре су да се мо же 
из вр ши ти.

Кључнеречи: по јам не па жње ме ди цин ског осо бља у обла сти гра ђан-
ског пра ва, Ма ђар ска, на кна да ште те ко ја има за циљ ка жња ва ње штет-
ни ка, на кна да ко ја има за циљ от кла ња ње штет них по сле ди ца, по јам не-
па жње ме ди цин ског осо бља у обла сти кри вич ног пра ва, пра во на јеф тин 
суд ски по сту пак.

Да тум при је ма ра да: 06.03.2019.




