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p Atiuna [lyoaw, acucitieniu
Ipasnot paxynineina y Hosom Caody

AIICTPAKTHO JEJCTBO ITPABHUX ITOCJIOBA
YV EBPOIICKOM U IOMAREM IIPABY"

Casxceinak: Y osom pady ce Oaje tipuxaz uctiopujcxol pasgoja ipasa 00
QUCTUPAKIUHOCIUY KA KAY3AAHOCWIU UPAGHUX HOCI08d, KAO U 0ejciugo aii-
CUpaKiHux pasHux tiociosa y espoiickom upasy (Hemauke, Ayciupuje, Illsaj-
yapcxe u @payycke). Ayiiop 3axkmyuyje 0a y caspemeHom Upagy upasHu ocio-
8U He MOLYy 0a umajy UHOWIUYHO AUCHUPAKIUHO O0ejCili80, KAO V Hepa3sujeHum
ipasHum dopeyuma, tj. Upasea He OOUYWINAJy 3ACHUBAIe UpaAsa U 0bage3e Ha
HawuH Koju dou y dowmiyHociuu oHemoiyhuo yiephusarse oa au je upasHu 1ocao
HUuwinaes 3001 ilospede jasgHOT Hopeilika 1o c80M YUsb).

YV 6e3u ca iipasom Peitybnuxe Cpouje ayiiop uciuuue 0a je Heouxoo0Ho pas-
JUKOBATUU UpAGHe TOCN08e KojumMa ce Clieapajy ooaulayuoru 0OHocU, ). Ho-
iipasicusaroa u 0yi08arsa, 00 UPAGHUX HOCIOBUMA KOjUMA ce mUMa camo pac-
ionaxce. Osa fiodena UpasHux oci08d UMa ceoje usgopuuiitie y upaguma Koja
ipuitadajy tepmMancKom UpasHom Kpyly, aiu je upumerbusa u HA Hauie Upaso.
Ayiuop rxouciuaiiyje 0a ce saxitieé 3axkoHa 3a HOCHiOjarbe OOUYUIIiEHe Kay3e
obagese ipumervyje Oe3uzy3eitino Ha UpaeHe Hlocioge ciisaparba upasa u 0oa-
6e3a, be3 063upa Ha Wo 0a au Cy ciipane UPAsHU HOCAO 3aKbYyYULe Y 00aUKY
QiCUpaxiuHol Uiy Kay3aiHol UpagHol ocaa, j. 0a iu ce u3 rweioge caopaicune
8UOU YU/b padu Kojel je Hacllao. Y 080Mm KOHTLEKCIY yKasyje Ha Cillag Yc8ojeH y
HAWoj OOKMUPUHU (ipema KojeM Kay3d auciupakitiHux UpasHux tiocioea modice
da 0obuje UpasHy penesaHiliHOCIU VIIA6HOM HA WPU HAYUHA: CHOPA3ZYMOM
citipana, UpuiogopoM OYIHCHUKA UNU T1O CYHCOCHO] OVICHOCIIU CYOd KAdd Yiliep-
hyje 0a nu je tiospehen jasnu iiopedak. Ayiiop cmaiipa UCHUpasHuM citiag OoK-
iipure 0a UpasHu HOCI08U PACUONAIARA ) HauleM Upagy Moly 0a UMAjy UpagHo

* OBaj wIaHaK je HAacTao y OKBHMPY HAyYHOMCTPa)KMBAuyKOT MpojeKTa Yitiuyaj eepoiickol u
iipeyedenitinol ipasa Ha paseoj ipahanckoi matiepujannoi u ipoyecroi ipasa y Cpouju u Bojso-
Ounu xoju puHaHcupa [TokpajuHCKH ceKpeTapujaT 32 HayKy U TEXHOJIOIIKA Pa3Boj.
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oejcitieo Koje je ne3asucHo o0 kayse obasesusarba ciupana. U3 osux pasioia,
cmaiipa 0a je y cagpemeHoMm Hpagy, waxko u y Hauem, upumeperuje ymeciio
cuniiaime ,, AUCIUpaKitiiy UpasHu iocao “, Koju y je3suukom cMUcly ykasyje Ha
8DPCULY UpABHOT OCAA KOjU je Yy UOMUYHOCIIU He3a8UCaH 00 Yubd padu Kojel Ha-
ciuaje, yuoiupeboasamiu Gopmynayujy ,, AUCUPAKHO 0ejCitie0 UPAGHUX HOCIO-
6a‘, y cmucuy apasHol dejciiéa y 6e3u ca KOjum je upasHa penesaniiHoCil yu-
/ba 06a6e3UBARA CIUPAHA MARLA UMY je Y HOTHIYHOCIIU UCK/BYYEHA.

Kauune peuu: aiciupaxiinu upasHu HOCI06U, AUCTUPAKIUHO O€jCili6o
upasHux 1ocnosa, Kaysa yioeopa

Hcropujcku pa3Boj NpaBHUX MOCJ0BA 01 ANCTPAKTHOCTH
Ka Kay3aJHOCTH

CBaku IIpaBHU TIOpPEJAK y CBOM pa3Bojy Ipojia3u Kpo3 a3y amcTpakTHO-
ctu 1 hopmManm3Ma NMpaBHKUX MOCJIOBA, Yy KOjOj Ce IPaBo HE MHTA 33 b 3aKJbY-
YEeHOT' MMPaBHOTI MocJa, Beh ce paay MmocTu3ama MpaBHOT JejCTBA MPABHUX I10-
CIIOBa 3aJI0BOJbAaBA HCIYHEHEM oapeeHnX QopManHocTH. Y Hepa3BHjeHUM
IpaBUMa MPAaBHH MOCIOBU Cy CTPOro (JOPMAIHU M arcTPaKTHH, ITO 3HAYM J1a
EUXO0BO MPABHO JICJCTBO HACTYyIA UCHyHemeM ojapelenux dopmannoctu. [Ipa-
BO BPEMEHOM HaITylIITa HA4eJIO allCTPAKTHOCTH U TIPaBHU ITOCIOBH IIOCTAjy Kay-
3aJIHU, Tj. KLUXOBO MPABHO JICjCTBO YMHH 3aBUCHHM O] pasjora 300T KOjHX Ce
3akipy4dyjy. [Ipu3HaBame MmpaBHE PEJICBAHTHOCTH IIMJbY PajJd KOjer CTpaHe 3a-
KJbY4yjy YrOBOp je J0Ka3 Jia ce MpaBo BHIIE HE 33]I0BOJbABA UCITYHHCHEM OJpe-
henux opmaaHOCTH paay MOCTH3amka JIejcTBA YTroBOpa, Beh ce naxkma ycmepa-
Ba Ha HETOBY CaJPXKHHY, IITO yBEK Tpeda pa3Marpard y CBETIy [UJba KOjU
CTpaHe KeJie Ja MOCTUTHY HErOBUM 3aKJbyUCHEM. Y KOJIHMKO je Y jeJHOM IpaB-
HOM TIOpETKY y Behioj Mepu MmpHCyTHa KOHCEHCYATHOCT M Kay3aJdHOCT MPaBHHUX
MOCJIOBA, YTOJHMKO je OHO pa3BHjeHH]je, U OOpPHYTO, YKOJIMKO Y Behoj Mepu npu-
Jaje 3Hauaj (opMaNru3My U ariCTPaKTHOM JIejCTBY MPaBHUX MOCIOBA, YTOIUKO je
OHO Hepa3BUjeHHU]E.

OBaj pa3BojHM IyT JIENO IOKa3yje pa3BOj MPAaBHUX IOCIOBA Y PHUMCKOM
npaBy KOjH je TeKao oj (opMain3Ma M arnCTPaKTHOCTH Y apXaHdHOM IEpPHOIY
JI0 3HAYajHOT CTEINECHA KOHCEHCYaIHOCTH M Kay3aIHOCTH y kKiacudHoM. [la je
PUMCKO MPaBO OCTaJO HA CBOM MPBOOUTHOM CTEIIEHY Pa3Boja, KOjU KapaKTepH-
Iy W3pasuTH GopMar3aM M arncTPaKTHOCT MPaBHUX IOCIOBA, AaHAC HajBEpO-
BaTHHje He Ou OmII0 mpeaMeT mM3ydaBama, Beh Ou mamo y 3abopaB Kao ocrana
apxanyHa npasa. OBaj pa3Boj OU CUTYpHO IOBEO 10 yOOJIMUYEHa OMIITEr ojMa
yroBopa y pUMCKOM IIpaBy, KOjU je HEONXOJaH YCIIOB TEOPHjCKOT MPOMHUILIbA-
Ba Kay3e yroBOpa y CaBpeMEHOM CMUCITY, /1a HUje 3ayCTaBJbCH JEKaJICHIINjOM
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npaBHE HayKe Y MOCTKIACHYHOM Tepuoay. PUMCKO MpaBoO HHUje MO3HABAJIO I0-
jaM arcTpakTHOT MPABHOT MOCJAa y CAaBPEMEHOM CMHCITY PEUH, jep YHILCHUIIM J1a
JM je Kay3a IMPaBHOT II0Cia BHJJbMBA WIM HUjE ,,pUMCKa IpaBHAa HayKa HHje
npunasana sehn 3nauaj”’, anm je mosnasana oxpeljene mpaBHe MOCIOBE, KO KO-
jUX ce He BUAM LUJb PaJM KOjer ce cTpaHe o0aBe3yjy, Kao IITO cy OMIM CTUILY-
Janyja, akuenTuiIanyja wiv onpocT Jyra.

Pa3BojeM poOHOHOBYaHMX OJHOCA PUMCKO IIPaBO je CBE BUILIE BOIMIO
pauyHa O CajpKHHH YrOBOpa, T¢ IPBOOUTHM (HOPMANU3AM H AICTPAKTHOCT
IIOTHCKY]y KOHCEHCYaIHOCT  Kay3anHocT.' Haj6ossu mpumep Ha KojeM ce Mo-
e MOKa3aTH OBaj pa3BOjHU MYT je cBakako crunynanuja (stipulatio). Ctumy-
JanMja je Haj3HauajHUju yrOBOp Y PUMCKOM IIpaBy, jep cy momohy me pemia-
BaHW PA3IMYUTH MPAaBHHU NMPOOJIEMHU 3a KOjeé CHCTeM THIIMYHUX YroBOpa, ca
yHampen ozxpelieHOM caapiuHOM u (GOpMOM, HHje MMao pememe.” OHa je
MPUCYTHA TOKOM IIEJIOT Pa3Boja PUMCKOT MpaBa, alld BPEMEHOM MPOJIa3H Kpo3
CYIITHHCKE TIpOMEHE. Y TOYeTKY je M3pa3uTo (opMajiaH M arncTpakTaH Hpas-
HH [10CA0 ca peTUrujckoM caapxkuaom.’ OfaBes3a HACTAje H3rOBAPAHEM TAUHO
onpehennx peun.” CBaka TpelKa y H3roBapamy CTHIYJIAlMOHE GopMyIe J0-
BOJIU JIO BbeHEe HeBaKHOCTH. OBakaB KOHILIENT CTHUITYJIAIMje OJroBapa 3aTBOpe-
Hoj kyhHO] npuBpean Puma u apxandHOM Mepuoy y pa3Bojy pUMCKOT IpaBa.
BpemenowMm, mehyTim, poOHOHOBUAHA TPUBpEIA y3UMa Maxa U YTOBOPH ce 3a-
KJbY4yjy y Aanexo sehem O6pojy. Y TakBoM HOBOM OKpYXKEHY CTHITYJIaldja Ty-
6u Ha ¢popmanHocTu. OHa ce MOTJia 3aKJbYYUTH M3TOBapameM H JPYTHX peuH
KOje UMajy HCTO 3Hauemhe Kao spondesne - spondeo, Ka0 U Ha HEKOM JIPYyTroM
je3uky, a He caMo Ha JaTMHCKOM. Ha Tom myTy o1 hopmMamHOCTH Ka KOHCEH-
CyaTHOCTH, CTHITyJIaIldja TyOW W CBOj allCTpaKTHU KapaKTep W MOCTaje Kay3a-
JaH mpaBHH mocao. KaysamHocT y crumynanujy mpojupe u3 nsa mpasma. C

'B. AuTYH MAJIEHULIA, O pumckom iloinedy Ha kay3y iocia, kay3y obnulayuje u kaysy
upeciayuje y KoHmpaxiiuma, 300pHUK pagoBa npaBHor ¢akynarera y Hosom Cany, 6p. 1-2/2008,
crp. 167-198, Ha ctp. 186.

2 B. MAJIEHHLIA, O pumckom ..., op. cit. ctp. 180.

3 U3 xombuHammje hopManu3Ma u PeTHrHjcKO-MATH]CKUX (OPMyITa MPOU3HILIA je H arl-
CTPAKTHOCT MIPAaBHUX IIOCJIOBA‘ y apXaMdHOM PHMCKOM TIPaBy. ,,JEqHOM 3aKJby4eH y MpOIHCAHO]
¢$hopmu, Tocao MPOU3BOIM MPABHO JIEjCTBO, a J1a IPH TOME HE BOJH padyHa O Kay3H, pasjiory 30or
KOTa je 110cao 3aKJby4eH U eKOHOMCKOM INJBbY KOjH ce enu noctuhn.” MAJIEHULIA, Pumcko iipa-
60, 8. m3name, Llenrap 3a n3naBauxy nenataoct IIpaBHor ¢akynrera y Hosom Camy, Hosu Cap,
2008 (1. mname 1995), ctp. 64.

* ¥ KIIaCHYHOM PUMCKOM IIpaBy ,,Kay3alHOCT II0CTaje GHTHO 0BemesKje IPaBHAX MOCTIOBA,
MAJIEHULIA, Pumcko tipaso, op. cit. ctp. 78.

3, ... CTHIyJTAIIIjOM Cy HOMyE-aBaHe MPa3HHHE KaJa Cy HOBOHACTAIM CKOHOMCKH OJHOCH
W3WCKUBAIH MIPaBHY 3aIITUTY ‘. MAJIEHULA, Pumcko ipaso, op. cit. ctp. 343.

% B. Aunpuja TAMC, Aiiciipakitinu fipasuu iiociosu, Anami IlpasHor ¢akynrera y Beorpa-
oy, op. 1/1964, ctp. 52-67, Ha cTp. 52.

" B. MAJIEHULIA, Puycko ipago, op. cit. ctp. 343.
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jenHe crpase, CTpaHe Cy cmnynaunjy MorJie q)opMmecaTH TaKo J]a CaJApKu
Ha3Hauewe Kay3e. TakBa cTuiynanuja je ry0uiia CBOjCTBO allCTPAaKTHOCTU U
6ua KaysanaH HPaBHM 10CAa0 MO Hamepu cTpaHa.® C Apyre cTpaHe, pHMCKO
MpaBo je MoJ yTULajeM ius-a gentium v npuHUuna bona fides xoju ius gentium
YBOIM Y ius civile modeno na BOAM pauyHa O Kay3W CTHUIyJIalMje U Y OHUM
Clly4yajeBMMa KaJla je CTpaHe HHUCY yHelie y crumnynanuony ¢opmyny. Taxo,
MIPOMHKCOP je y Cliyuajy npeBape (HeUCIymema 00aBe3e Ipyre yroBOpHe cTpa-
He, U30CTaHKa peann3alyje Kay3e YroBopHe o0aBe3e) MOrao Ja rmojHece Mmpu-
roBop mpesape (exceptio doli).” V KIIaCHIHOM IpaBy BUIIE HUje CIIOPHO 1a je
CTUITyNaIuja kay3anan yroeop. OHa je u nasee verbis yroop 1o I'ajeBoj mo-
JIeTH, jep HacTaje YCMEHO, M3roBapameM ojapeheHux pedm, anu je kKays3aiaHa.
ITopen mpuroBopa mpeBape MocToje W APYr'M MHCTPYMEHTH KOjU yKasyjy Ha
Kay3aJHOCT CTHUIIyJalfje, Kao IITO Cy exceptio non numeratae pecuniae 1
querella non numeratae pecuniea."’ CBoj pa3BojHM MyT CTHITyJIAIHja 3aBpIIa-
Ba 'y JyCTHHHjaHOBOM IIpaBy y KOjeM je OHa JIMTEpapHU KOHTPAKT, jep je Mopa-
Ja ga Oyzne 3akibydeHa y ¢opMH NucaHe ucnpase (instrumentum stipulatio-
nis)."" MelyTum, cTumynanuja Tpmu joun jeaHy IpOMeHy, MPOMEHY Ha ILIaHy
Kay3aJIHOCTH, IITO j€ y MOTJIey OBOT UCTPaKMBaWka BaxKHU]je. JyCTUHH]aH je,
HauMe, MPOIKCAO J1a CTUITYJIATOp MOpa Ja JOKaxe MOCTOjambe Kay3e, YKOIUKO
HUje Ha3HAYCHA Y UCIIPABH O CTHIyMauuji. - [IpeMa ToMe, IIOBEPHIIALL je paan
MPUHYJIHOT OCTBAapema MOTPaXKHBakba U3 CTUIYJAIM]e MOPao Jia JOKaxe Io-
CTOjame Kay3e, pasyiora 300T Kojer je 0OHa HacTajga, OCHM aKo je Ouja Ha3Hade-
Ha y UCIPaBH O CTHIyJanuju. JacHO je ma ce mamely crumynamnuje y apxand-
HOM ITIepHO/y U OHe y JyCTHHHjaHOBOM IIpaBy He MOke moByhu mapainena. Y
apXan4HOM IEpPHOAY OHA je ancCTPakTaH M CTPOro (opMasiaH yCMEHH NpaBHU
110cao ca PesMThjCKUM O0elexjeM, JIOK je y JyCTHHUjaHOBOM TIpaBy Kay3ajaH
U IUTEpapaH KOHTPAKT 0e3 PeJIUrujcKuX odemnex;ja.

CBOj BpXyHaI] HaueJI0 Kay3aJHOCTH MPaBHUX TOCIOBa JOCTHXE ca 0e3u-
MEHHMM CHHAJIATMAaTHYHUM YTOBOPHMA M TPYXKambeM MPaBHE 3aIUTHTE MaKTHMA.
Onu cy moriu Ja Oyy OCHOB Ha KOjeM je pUMCKO MPaBO MOTJIO Jia pa3BHje OIl-

8 B. Reinhard ZIMMERMANN, The Law of Obligations, Roman Foundations of the Civilian
Tradition, University Press, Oxford, 1996, ctp. 92.

% ., ... si quis sine causa ab aliquot fuerit stipulates, deinde ex ea stipulation experiatur, ex-
ception utique doli mali ei nocebit ...”. D. 44.4.2.3. Ulpianus libro septuagensimo sexton ad edic-
tum. HaBenieHo npema ZIMMERMANN, The Law of Obligations, op. cit. ctp. 550.

% B. Henri CAPITANT, De la cause des obligations (contrats, engagements unilatéraux,
legs), 3e édition, Librairie Dalloz, Paris, 1927 (le édition 1923), ctp. 100, T. 44; MAJIEHULIA,
Puncko tipaso, op. cit. ctp. 343.

" Codex VIII.37.14. Instrumentum stipulationis ce y mpaxcu jasba Beh y LiumepoHoBo Bpe-
me. B. [paromup CTOJYEBUR, Pumcko obauiayuono tipaso, npyro npepaheHo usname, Hayuna
kmura, beorpan, 1957, ctp. 58.

12 B. CTOIMEBUR, Pumcko obnuiayuono ipaso, op. cit. ctp. 344.
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LITH TI0jaM YrOBOpa, HEMHUHOBAH IMpaTHIIAl] Kay3aJHOCTH MPaBHUX MOCIOBA, KO-
jU TIOCTOjH y caBpeMeHOM TipaBy. Jlo Tora HHje AOLUIO YCIIea KPHU3e ,,y KOjy M-
repuja 3amaja TOKOM TOCTKJIACHYHOT TepHofa, a KOjy MpaTH W JAeKaJeHIIHja
npaBHe Hayke“."

Jabu normykM pas3BoOj Kay3aJHOCTH MPaBHUX IOCIIOBa MPEACTaBjba paj
riocaTopa, Koju yHarpelyjy ulejy KIacHuHHX PUMCKHX MpaBHUKA O 3amTuhie-
HUM M He3amTuheHnM maktiuma. [1ocatopu OBUM TOjMOBHMA J1ajy HOBO 3Have-
€ U CBE cIIopa3ymMe (Omm OHU TTAKTH WJIM KOHTPAKTH) JIeNie Ha YTYKuBe (pacta
vestita) n Heytyxuse (pacta nuda)."* MeljyTum, TO BHIIe HHje epa PHMCKOT
npaBa, Beh 1o0a merose mnocreneHe penenyje y EBponu u gajber pa3Boja 1oj-
Ma Kay3e YroBopa Ha TEKOBHHaMa PUMCKE IpaBHE 3a0CTABIITHHE.

Hakon nponactu 3amagHor pUMCKOT 11apCTBa, y A00a paHor ¢eyaanu-
3Ma MPaBHO-IUBUIM3AIN]CKO JTOCTHTHYhe pUMCKOT MpaBa Ha IJIaHy YroBOP-
HOT IpaBa najaa y 3abopaB. ¥ 0BOM IepHOJly ce EKOHOMH]a 3aCHHUBAJa yriaB-
HOM Ha HaTypajiHO] pa3MeHH jo0apa, IITO HHje IMOT0I0BaI0 Pa3Bojy yroBOp-
Hor npasa. Ctora 70ja3u 10 TOHOBHOT OXHBJbaBama allCTPAKTHOCTH U (op-
Maju3Ma MPaBHUX IMOCIOBA, JOK CE 3Hayaj Hayeslna KOHCEHCYaIHOCTH TOTOBO
maprunanusyje.” Koncencyanusanujy popMaaHuX MpaBHHUX mocioBa Hamehe
TeK moTpeba Opke u CI000AHHUjEe pa3sMEHE MaTepHjalHUX Mobapa y Mmepuoy
pasBujeror deynammsma.'® CmaTpa ce ma je mpolec HACTAHKA CaBPEMEHOT
KOHI[ENTa KOHCEHCYaTHOCTH OKOHYaH KpajeM XVI n mouerkom XVII Beka.'’
To je BpeMe y KojeM HAcTajy mpBa IOKTPUHAPHA Jeia O Kay3u yrosopa'’ u
3axTeB Jia IPAaBHU MOCIOBH OyAy Kay3ajHH, 1a C€ U3 IbUXOBE Caap>KUHE BUAH
paau Kojux HuibeBa ce 3akibydyjy. CTora je y caBpeMEeHOM IpaBy Hadeso ar-
CTPaKTHOCTH CBEJICHO HA HUBO M3y3eTKa'', IPU YeMy ce MOMMa Pa3IHduTo y
MOjeIMHUM NIPaBHHUM IOperuma.

13 MANEHULIA, O pumckom ..., op. cit. ctp. 193.

4 B. ZIMMERMANN, The Law of Obligations, op. cit. ctp. 538.

15 B. Cno6oxan [TEPOBUH, Dopmannu yiogopu y ipahanckom ipagy, Hayuna xmwura, beo-
rpaz, 1964, ctp. 19.

'6 B. IIEPOBWUR, Popmanuu yiosopu y ipalianckom iipagy, op. cit. cp. 6.

'7 3a o3HauaBame MOMEHTAa HACTAHKA CABPEMEHOT KOHIIENTA KOHCCHCYATHOCTH yTOBOPA
CUMOOJIMYHO ce y3MMa CIMKOBUTA pedeHHIa (paniryckor ayropa Jlojcena (Loysel) u3 1607. ro-
IvHe: ,,BoJoBH ce BeKy 3a poroBe, a JbYAH 3a peud; mpocta obehama cy mpaBHO Baxkeha Kao u
pumcka crumynanuja“. B. Loysel A., Institutes coutumiéres, 1607, liv. II1, tit. I, max. 2. [{utupa-
Ho mpema B. Marcel PLANIOL, Georges RIPERT, Traité pratique de droit civil frangais, 14 vol, 2e
édition par Paul ESMEIN, Libraire générale de droit et de jurisprudence, Paris, 1952-60, (1e édition
1925-34), xopumtheHo uzname u3 1930. rogune, ToMm mecty, crp. 119. [IpeBox uurara npema I1E-
POBUR, @opmannu yiogopu y ipahanckom ipagy, op. cit. cTp. 9.

'8 B. Joxed CAIMA, Obruiayuono fipaso, mecTo u3name, LleHTap 3a H31aBauKy AeTaTHOCT
[paBHor dakynrera Yuusepsurera y Hoom Cany, Hoeu Cax, 2009 (1. m3name 1988), ctp. 293.

1 B. CAIMA, O6uiayuono fpaso, op. cit. ctp. 354.
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ANCTPAKTHOCT NPAaBHHUX MOCJ0BA Y CABPEMEHOM €BPOIICKOM NPaBy
Aiictupaxiino oejciuso UpasHUx oci08a y HEMAUYKOM UPaAgy

Hemauka noKTpHHA MO3HAje MOJENY MPAaBHUX MOCIOBAa Ha MOCIOBE Ver-
pflichtung wn Verfiigung, mMTO je y KOHTEKCTY pa3MaTpama Kay3aaHUX U all-
CTPaKTHUX MPAaBHUX I[OCJIOBAa OJI BEJIUKOr 3Hauaja. Verpflichtung o3HauaBa
paBHU OJHOC M3Mel)y MmoBepHoLa U JyXHHKA KOjU HACTaje Ha OCHOBY MPaBHOT
MocJja WK 3aK0Ha, MO KOjeM ITOBEpHIIal] CTUYE ITPABO Jia 3aXTEBa UCIYHEHE O]
nyxuuka.”’ TIpema Tome, nojam Verpflichtung nonpasymeBa U3BOPHH HACTAHAK
OOJINTallMOHOT OJHOCA, CTBAapameé MMOBHMHCKONPABHHUX 3aXTeBa KOjU CE MOTY
MCTAKHYTH TIpeMa JyxHuKy.” 3a pasnuky on Verpflichtung-a, Verfiigung non-
pasyMeBa cBe cllydajeBe y KOjuMa ce He CTBapa HOBH 3aXTEB IpeMa TyKHHKY,
Beh ce camo mpeHocH, ontepehyje, ykuaa Wik Mema Heko mpaso.”> IIpema To-
Me, Verfiigung uuje mpocta (akTiuka, Beh NpaBHa pajrba, Tj. IPaBHA M0CA0.>
3Havyewe Havesa arcTPakTHOT JIejcTBA MPABHUX TOCIIOBA j& Pa3IniUTO Y OBUM
JIBEMa BpcTama MpaBHUX I1OCIIOBA.

O ancTpakTHOCTH MPaBHUX MOCJIOBAa Y HEMAyKOM IIPaBy MOXKE C€ TOBOPH-
TH y MIHPEM y yIKEM CMHCTY. Y IIUPEM CMUCIY HOJpa3yMeBa Jla BaXKCHme jel-
HOT TIPaBHOT TOCJIa HE 3aBUCH O] HEKOT JPYTOr, Tj. 1a C€ MPUTOBOPU U3 APYTOT
MIPaBHOT TI0CJIa HE MOTY yNOTPeOUTH paju 0A0Hjama UCIybhemka 00aBese u3 np-
gor.”* TIpemMa ToMme, y OBOM ILIMpEM CMHCIy, PaBHH MOCIOBH Verfiigung, Tj.
MPaBHU TMOCJIOBU KOjUMa c€ HE CTBapajy MMOBHHCKA IpaBa M o0aBe3e Cy all-
crpakTHU. OHU CIIye OCTBapemy HEKOT JPYyTror MPaBHOT TOCIIA, Kay3aJIHOT, KO-
juM ce m3Mel)y MCTHX CTpaHa W3BOPHO CTBapajy mpasa u obase3e. OHM ce 3a-
KJbydyjy KaKo y JOMEHY CTBApHOI" , TAKO M OOJIMIAIMOHOT PaBa°’. ANCTPaKT-

2 B. Wolfgang FIKENTSCHER, Andreas HEINEMANN, Schuldrecht, 10. vollig neu bearbeitete
Auflage, de Gruyter Rechtswissenschaftsverlag, Berlin, 2006 (1. Auflage 1964), ctp. 44.

%! 32 o3HauaBarme npaBHIX TMocinoBa Verpflichtung ce y nomahoj muTepaTypy ynorpe6ipasa
¥ CHHTarma IpaBHHU MMOcJOBU obaBe3mBama. B. Jlejan b. BDYPBEBUR, Heyiipainu tpasHu iocio-
6u, Anamu [IpaBHor dakynrera y beorpamy 6p. 2/100, ctp. 77-107, Ha cTp 87, dH. 41.

22 B. FIKENTSCHER-HEINEMANN, Schuldrecht, op. cit. ctp. 44. OBH NpaBHH TOCIOBH cE Y
nomahoj JiuTepaTypu 03Ha4yaBajy Kao NPaBHU IOCIOBH pacnoiarawa. B. DYPBEBUR, Heyiuipannu
ipasnu tiocnosu, op. cit. ctp. 87, hH. 41.

% B. FIKENTSCHER-HEINEMANN, Schuldrecht, op. cit. ctp. 44.

24 B. FIKENTSCHER-HEINEMANN, Schuldrecht, op. cit. ctp. 41.

2 AIICTpaKTHY NpPABHH MOCIOBH Verfiigung y JOMeHy CTBApHOT IIpaBa Cy YTOBOPH KOjHMa
ce TIpeHOCH TIpaBo cBojuHe Ha cTBapu (Ubereignung), Kako Ha HEMOKPETHAM CTBAPHMA HA OCHOBY
§925. Hemaukor rpalaHcKor 3aKOHHKA, TAKO ¥ HA TIOKPETHUM CTBapuMa Ha ocHOBY §929. Onu cy
10 CBOM JIEjCTBY HE3aBHMCHH O]l IpaBHOT nocna Verpflichtung Ha OCHOBY KOjer cy 3aKjby4eHu. B.
FIKENTSCHER-HEINEMANN, Schuldrecht, op. cit. cTp. 41.

6 ATICTpaKTHU PaBHHU TOCIOBH Verfiigung y TOMEHy OBIHralMOHOT IPaBa Cy: OTIYCT -
ra, ycTyname MoTpakuBama, Ipedujambe U MPEHOB NOTpaxuBama. B. FIKENTSCHER-HEINEMANN,
Schuldrecht, op. cit. cTp. 42. CnudHO, aTncTpaKkTHA je IO CBOM JIEjCTBY H ITyHOMONR, jep je oHa He-
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HOCT IIpaBHOT Tocia Verfligung 3Hauu Ja HEJOCTATaK y Kay3aJIHOM IPaBHOM
nociy, Tj. y npaBHoM nociy Verpflichtung Koju My je TIOCITy>KHO Ka0 OCHOB, HE
yTHYE HAa FETOBY ITyHOBAXXHOCT.

Y HemaukoM npaBy, MehyTHM, TIOCTOje U ariCTPAKTHU MPABHU MOCIOBH KO-
juMa ce cTBapajy mpasa u obasese (abstrakte Schuldvertrige).™ TIpasau nocio-
Bu Verpflichtung camMo M3y3eTHO MMajy alCTPakTHO fAejcTBo. To cy: obehame
Jlyra, IpU3HAKE Jyra, aCHTHAIMja, OOBE3HUIIE HA JOHOCHOLA, MCHHUIIA U YeK” ,
0]l KOjuX Cy Haj3HauajHuju obehamwe nyra (Schuldversprechen) u nipusHame ny-
ra (Schuldanerkenntnis), jep ce TpaIUIIMOHATIHO UCTUYY Kao IPUMEP alCTPaKT-
HUX TIPAaBHUX MTOCIIOBA Y HEMA4YKOM IPaBy.

Obehare u tipusnarbe oyia

Hemauku rpahlaHcku 3aKOHUK MPOIKCYje N1a je MyHOBa)KaH yroBop, KO-
juM ce mpoctuM oOehameM UCIyHeHba MpecTanyje cTBapa 0o0aBesa, yKOIUKO
je caunmeH y nucanoj (opMu, OCUM ako HUje npenBuljeHa HapounTa Gopma, C
THM Aa ce obehame nyra (Schuldversprechen) He MOXe JaTH Y €IIEKTPOHCKOM
o6muky.”” OGehame nyra je myHOBaxHO Ge3 063Mpa Ha pasyor 360r Kojer ce
IyKHUK oOaBe3yje.” OHO je alcTpakTHH IPABHH [10CA0, TE HE MOJKE Jla HacTa-
He y 6uio x0joj Gpopmu, Beh ce 3a BeroBy MyHOBaKHOCT 3aXTeBa MucaHa Qop-
Ma, OCHM aKo je 3a moceOHe ciiyuyajeBe MpHu3Hamba Ayra Mponucana HeKa JIpy-
raunja opma.”

3akonuk ypehyje u vHCTUTYT pu3Hama nyra (Schuldanerkenntnis), Ha Ha-
4yuH BpJio ciuuaH obehamwy myra. [Ipomucyje na je yroBop KojuM ce notephyje
MOCTOjamke yra IMyHOBaXKaH, YKOJIMKO j€ 3aKJby4eH y MUCAHOM OOJIMKY, OCUM
aKo je rmponucaHa Heka apyra ¢popMma, ¢ THM Jia je HCKJby4eHa MoryhHoCT 1aBa-
1ha M3jaBe O NPU3HAbY Jyra y eJIeKTPOHCKOM o0muKy.”> IIpu3Hame ayra Hema
caMmo JeKJIapaTHBHM 3Hauaj, Ha 1Ta OM yKa3MBao HEroB HA3WB, Beli KOHCTHUTY-

3aBUCHA OJI OCHOBHOT IipaBHOT nocna Verpflichtung (yroBopa o Hajory, yroBopa o ciry»0u, yro-
BOpa O CTapamy O TyhUM MOCIOBHMA U CII.) HA OCHOBY Kojer je u3znara. B. FIKENTSCHER-HEINE-
MANN, Schuldrecht, op. cit. ctp. 41.

%" B. FIKENTSCHER-HEINEMANN, Schuldrecht, op. cit. ctp. 41. u 42.

8 B. FIKENTSCHER-HEINEMANN, Schuldrecht, op. cit. ctp. 42.

* Ibidem.

3B, §780. Hemaukor rpahaHckor 3aKOHHUKA.

31 B. FIKENTSCHER-HEINEMANN, Schuldrecht, op. cit. ctp. 682.

32 3aKOHNK TIPOTIMCYje M W3Y3eTaK Ojf 3axTeBa mucaHe (opMe: H3jaBa o obehamy ayra He
Mopa na Oyzie nata y mucaHoM OOJIHKY, YKOJIHMKO ce obehame ayra BpIix Ha OCHOBY 00padyHa I1o-
TpaXHBama WM paJy nopaBHama. B. §782. Hemaukor rpal)anckor 3akoHHKa.

33 B. §781. Hemaukor rpaljaHcKOT 3aKOHHKA.

Kao n y ciyuajy obehama nyra, u3jaBa o mpu3Hamy Iyra He Mopa Ja OyJe Jata y IHCaHOM
00JIMKY, YKOJIHMKO C€ OHa BPIIM Ha OCHOBY oOpadyHa HOTpaKMBama WM Pajd IOpaBHamba. B.
§782. Hemaukor rpaljaHckoT 3aKOHHKA.
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TUBHH. U ipu3Hame Jyra je ancTpakTaH MpaBHH 110Cao, jep y lheMy He Mopa Jia
Oyze Ha3Ha4YeH OCHOBHU MPaBHHU 0CA0 U3 KOjeT je obaBe3a HacTana.

Obehame n mpusHame ayra cy mpema Hemaukom rpaljaHcKOM 3aKOHUKY
aTniCTpaKTHU TPaBHU TOCJIOBH, jep Cy MyHOBaXHH 0e3 003mpa Ha paszjore 300rT
KOJUX HX Jy’KHHK 3aKJbydyje.’” JIOKTpHHA HCTHYE 12 H OHH HMajy Kay3y, ajli ce
OHa HE OrJie/ia y IMOCTH3amky HEKOT eKOHOMCKOT edekra, Beh y BOJbM CTpaHa J1a
00aBe3y yYHMHE HE3aBUCHOM O]l CBMX MOTYHHX MPUTOBOpA U3 OCHOBHOT, Kay3aJ-
HOT TIPABHOT TI0C/A. >’

[TocTaBiba ce, MmehyTuM, MUTaKkE 1a JIX CE€ MOTY CMaTpaTd arcCTPaKTHUM
MPaBHHUM IOCJIOBUMA ¥ 110 CBOM JIEjCTBY, @ HE CaMO 10 HACTaHKY, OJJHOCHO Jia
JU KOJI BbUX Pa3io3n U3 KOJUX JYXKHHK 3aKJbydyje OBE MpaBHE MOCIOBE ryoe
CBaKy MpaBHY PEJICBAHTHOCT. IbUXOBO ancTpakTHO NIEjCTBO je M3paKEHH]e O
arcTPaKTHUX MPAaBHUX MOCJIOBA Y APYTHM IIPABHUM IIOPEIMMA, jep HUCY CaMo
nokasue, Beh koHcTuTyTHBHE npupoje.” Mmak, HU OBH MpPaBHU IOCIOBH HE
MPEeKUIajy y MOTIIYHOCTH BE3y ca pasjo3umMa 300T KOjUX Cy 3aKJbYUYECHH, IITO
3HAYM Ja HEMajy arcTPakTHO JEjCTBO y NMPaBOM CMHUCIy peud. HbuxoBa kay-
3aJIHOCT A0JIa3u JI0 U3paxkaja Ha ABa HaumHa. Moryhe je na cTpaHe y ucnpasu
0 obehamy WM NpU3HaKy Jyra UCTaKHY OCHOB Ipey3uMmama obaBese, Tj. Ha-
3HaYe Kay3aJHH NPaBHH [10CA0 HA OCHOBY KOjer BpIIe NpU3Hame Win ooehame
ayra. To je T3B. JeKJIapaTHBHO WJIM Kay3aJHO INPHU3HAIE, OJHOCHO oOehame
nyra (deklaratorische oder kausale Schuldversprechen, -anerkentnnis).”® By-
nyhu na y oBoMm cityuajy obehame u npu3Hame ayra 3aapKaBajy Kay3alHH Ka-
paKTep, HUje HEONXOHO JId UX CTPAaHE CAuMHe y HapounToj hopmu.’’ Fbuxosa
Kay3aJHOCT, Meh)yTUM, y IPaBOM CMUCITY PEUH JI0JIa3H JI0 H3paxaja y KOHTEK-
CTy NMpHUMEHE MpaBWiia 0 CTUIalky 0e3 ocHoBa. Jly)KHUK KOjH je UCIYHHO 00a-
Be3y U3 oOchama WM MpHU3Hamka Jyra MoXKe Ja 3axTeBa moBpahaj maTor mo
OCHOBY MpaBHIIa O HeOCHOBaHOM oorahemy™, koja omoryhagajy mospahaj ue

3% B. Sasa NIKSIC, Kauza obveze i srodni instituti u poredbenom pravu, Zbornik Pravnog fa-
kulteta u Zagrebu, vol. 56, br. 4/2006, str. 1057-1102, ctp. 1088.

% Ibidem.

36 B. FIKENTSCHER-HEINEMANN, Schuldrecht, op. cit. ctp. 683.

37 B. Uwe HUFFER in: Miinchener Kommentar zum Biirgerlichen Gesetzbuch, 5. Auflage,
Verlag C. H. Beck, Miinchen, 2007 (1. Auflage 1977), xopumhero npBo u3name, Band 3, Halb-
band 2, ctp. 833, 1. 2.

3% B. FIKENTSCHER-HEINEMANN, Schuldrecht, op. cit. ctp. 683.

%Y 0BOM cMECITy ce H3jambaBa M HeMauka CyCKa mpakca. B. Ha mpumep mpecyme 6p.
RGZ 135, 219; BGHZ 1, 181; 17, 252; BGH LM Nr 5 zu §157 (D) BGB; BGH WM 59, 406;
WM 62, 742 u BGH NJW 63, 2316. HaBeneno npema FIKENTSCHER-HEINEMANN, Schuldrecht,
op. cit. cTp. 683.

* Karl LARENZ, Lehrbuch des Schuldrechts, 14. neubearbeitete Auflage, C.H. Beck’sche
Verlagsbuchhandlung, Miinchen, 1987 (1. Auflage 1953), kopumtheno 12. m3name u3 1981. ronu-
He, Band II:Besonderer Teil, ctp. 484.
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camo 300r Tora ITO UCHYHEHke 00aBe3e HUje UMaJo MyHOBaXKaH TUTYIyC, Beh
u 300r Tora IITO Ce HUje OCTBAapHO WeH pesynrar. Ctora ce obehame u npu-
3HakE Jyra y HEMadykoM IIpaBy, C pa3jioroM, CMaTpajy OTpaHHYCHHUM arl-
CTPAKTHUM MPaBHUM MOCI0BUMA. "'

Aiictupaxiino 0ejciuso UpasHux Uoci08a y weajuapckom iupasy

[IBajiapck 3aKOHHUK O OOJMTanMjaMa y OApea0H TOJ HaclIOBOM ,,0CHOB
00aBe3nBama’ MPOMUCYje Ja je NMPU3HAKE ayra MyHOBAKHO W 0€3 Ha3zHadeHma
ocHOBa o0aBesuBama.” [IpemMa Tome, 3aKOHMK y 0BOj 01pendH ypehyje uHCTH-
TYT MpHU3HAKa Ayra, CIMYHO WHCTUTYTHMA MpH3Hama U obehama nyra y He-
MavkoM rpaljaHCKOM 3aKOHHKY, KOjH €€ OJTHOCH Ha MPETIOCTAaBKY MOCTOjama
TUTYJyCa HaCTaHKa o0aBe3e, Tj. Ha MOTyhHOCT ancTpaKTHOT JIejCTBA MPABHUX
nocioBa. Mel)yTum, HEONXOTHO je MPElHu3HKje YTBPAUTU HECHO 3HAUCHE U JIO-
MEH MpUMEHE.

YV IOKTpUHH CE€ MCTHYE JIa Ce CaAp)KUHA OBE OJpea0e CBOAM Ha MUTAE J1a
JIM j& OCHOB 00aBe3MBamba BUJIJbUB U3 CAJIP)KUHE MIPABHOT [10CJIA WK HUje. YKO-
JIMKO j€ BHUJJbMB, PaId CE O Kay3aJlHOM MPABHOM MOCIY, aKo HHUje, Y MUTABY je
aINCTPaKTHHU MPABHU 10CA0. Y Kay3aJlHHM IPABHUM IOCIOBMMA pa3jior odase-
3WBamba je MPABHO PEJICBAHTAaH, jep Cy ra CTpaHEe CBECHE U YHOCE ra Y CaJpXKUHY
MPABHOT MOCJA, PU YeMy CI000HO OAIy4yjy Aa Ju he 3aK/bydunuTH Kay3alHu
WM arCTPaKTHH MPABHU MOCA0.

[MpaBHM 3Ha4aj paznuke U3Mel)y Kay3alHOT M arncTPaKTHOT MPaBHOT IO-
cna je y Tepery nokasuBama.”’ [ToBepuIal 3 Kay3alHOT MPABHOT OCIIA MOXKE
Jla 3aXTeBa WCIYHEHE 00aBe3e JyKHHUKA CaMO aKo j€ J0Ka3ao IOCTOjamhe
OCHOBa 00aBe3MBama, JIOK Iy )KHUK MOXKE Ja 0/I0Mje 3aXTEeB ITOBEPHOLIA 32 HC-
MyHeHbe, aKo OCHOB 00aBe3MBamba NMa HEKH HEJI0CTAaTaK Wiy He noctoji.” 3a
pasiuKy OJ Kay3ajaHOT, MOBEpHJIAI] U3 allCTPAKTHOT MPAaBHOT IMOCJa HE MOpa
Jla JI0KaKe MOCTOjarkhe OCHOBA 00aBE3MBalba PajH OCTBAPEHa CBOT MOTPAXKH-
Bama.' [Ipema ToMe, anCTPaKTHH MPABHH I10CA0 y IIBAjIAPCKOM MPaBY OIaK-
[IaBa OCTBApUBALE MOTPAKHUBAKHA MTOBEPUOLIA, Tj. UMa JIOKA3HO JejCTBO (T3B.

*1 B. Arthur T. VON MEHREN, Civil-Law Analogues to Consideration: An Exercise in Com-
parative Analysis, Harvard Law Review, vol. 72/1959, issue 6, ctp. 1009-1078, na ctp. 1015.

#2471, 17. llIBajuapcKor 3aKOHIKa O OOIHraIijama.

4 B. KOLLER y: Theo GUHL, Das Schweizerische Obligationenrecht: mit Einschluss des
Handels- und Wertpapierrechts, 9. Auflage bearbeitet von KOLLER, Alfred, SCHNYDER, Anton K.,
DRUEY, Jean Nicolas, Schulthess, Ziirich, 2000 (1. Auflage 1933), ctp. 100, T. 25.

* B. KOLLER y: GUHL, Das Schweizerische Obligationenrecht, op. cit. ctp. 100-101, T. 26.

4> B. Ipecyny BpxosHor cyna Illsajuapcke 6p. BGE 100 III 86. Hapenero npema KOLLER
y: GUHL, Das Schweizerische Obligationenrecht, op. cit. ctp. 101, . 26.

“ B. Eugen BUCHER, Schweizerisches Obligationenrecht, Allgemeiner Teil, 2. Auflage,
Schulthess, Ziirich, 1988 (1. Auflage 1979), kopunrtheno npBo n3game, cTp. 54.
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Beweisabstraktheit)*’, jep nakon npusnama ayra 00aBe3a J0Ka3HBamba MOCTO-
jama o0aBe3e BUIlIC HHje HA ToBepHoIy. [locTojame ayra ce caja MpeTnocTa-
BJbA M HA JYXKHHKY je TepeT 10Ka3MBama aa OH He moctoju.* Jlakie, 3a mpu-
3HamE Ayra je HeOMXOoJHO Ja OH Beh MMOCToju, Te MMa caMo JeKJIapaTUBHO [€j-
CTBO, 32 pa3lIMKy OJf HEKHX Cly4yajeBa Npu3Hama ayra y Hemaukom rpahan-
CKOM 3aKOHHKY, KOjH MOTY ja Oyly M KOHCTHTYTHBHOI Kapakrtepa.' U3 me-
KJIApaTUBHOT JIejCTBAa MpPHU3HAMKa Ayra MpOW3WiIa3d J1a MoXe OUTH YUHIEHO
KOHCEHCYaJIHO, Tj. y 6110 K0joj popmu.”’

Aiictupaxiuino 0ejciuso UpasHux oci08a y ayCiuupujckom upasy

[Murame MOryhHOCTH amcTpakTHOT JI€jCTBA MPABHUX IOCIIOBA Y ayCTPH]-
CKOM TIPaBy 3aBHCH O] FbUXOBE BPCTE. Y JTUTEPATYPH CE HU3PUUUTO UCTHYC Ja
Cy CBU T3B. IIPAaBHU IOCJIOBU 00aBE3MBama, Tj. IPABHU MOCIOBU KOjUMa Ce CTBa-
pajy npasa u o6asese (Verpflichtungsgeschifie)’' xaysanuu, Te y Hauemy Hema
aricTpakTHOr 00aBe3WBama y MPaBOM CMHUCIY peud, obaBe3uBama 0e3 Kayse.
Kayza mpaBHuX mocioBa o0aBe3uBama ce UACHTU(DUKYje Y EKOHOMCKOM IHJBY,
y pasMeHHn eKOHOMCKHUX nobapa (wirtschatflicher Zweck).”* OBy mpaBHH TTOCITO-
BU HE MOTY Jia Oyjay ancTpakTHH, jep OM ce TUMe CTBopuia MOryhHOCT ja ce
moMohy HUX MPUKPH]Y HUIJbEBU CTpaHa NPOTHBHH MHTEPECHMa jaBHOT IOPET-
Kka.”’ 3a pasiuKy O/ BUX, IPABHH IOCIOBH KOjMa Ce He CTBapajy mpasa H oda-
Be3e, Beh ce camo pacnonaxe wuma (Verfiigungsgeschdfte), kay3aiaHu cy, yKo-
JINKO C€ 3aCHUBA]y Ha ITyHOBAXHOM IIPaBHOM OCHOBY, TUTYIyCY (Rechtsgrund),
OJTHOCHO ariCTPAKTHH, YKOIMKO BUXOBA IYHOBAKHOCT HE 3aBHCH O] IOCTOjarha
tuTynyca.”* VI oHH Cy, 10 MpaBmiTy, anCTPakTHU jep AycTpHjcku rpahaHckn 3a-
KOHUK 3a CTHIIAEE MpaBa CBOjUHE, MOPE]] HAYWHA CTUIlakha, 3aXTeBa U MOCTOja-

47 B. KOLLER y: GUHL, Das Schweizerische Obligationenrecht, op. cit. ctp. 100-101, T. 26.

8 B. Heinrich HONSELL, Nedim Peter VOGT, Wolfgang WIEGAND (Hrsg.), Basler Komentar
Obligationenrecht 1 (Art. 1-529. OR), 4. Auflage, Helbing Lichtenhahn Verlag, Basel, 2007,
cTp. 141.

* B. NIKSIC, Kauza obveze i srodni instituti u poredbenom pravu, op. cit. crp. 1087.

> Ibidem.

3! ITpasunm mocnoBuMa oGasesuBama (Verpflichtungsgeschdfte) ce cMatpajy OHH KOjiHMa
ce cTBapajy obaBe3e koje Tpeba McmyHUTH y OynyhHOCTH (Ha MpUMEp yroBOp O KyIONpOJajH),
IOK ce TMPaBHUM IOCIOBHMa KojuMa ce pacmonaxke Beh mocrojehmM mpaBmma u obaBezama
(Verfiigungsgeschdfte) camo ycTynajy, Memajy WIH YKUAajy paBa (Ha mpuMep, IecHja MoTPaKH-
Bama). B. Helmut KozioL, Rudolf WELSER, Biirgerliches Recht, Band 1 (Aligemeiner Teil, Sac-
henrecht, Familienrecht) vom Helmut KozioL, 11. Auflage, Manz, Wien, 2000 (1. Auflage 1970-
1971), xopumheno 11. n3name uz 2001. roxune, ctp. 106.

32 B. KozIOL-WELSER, Biirgerliches Recht, Band 1, op. cit. ctp. 107.

> Ibidem.

>* Ibidem.
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e MyHOBaKHOr THTydyca.” Turynyc je y Hajsehem 6pojy ciydajeBa jenaH
JIpyrd TpaBHU I0CA0, M TO II0CA0 KOJUM C€ CTBapajy mpaBa m oOaBe3e
(Verpflichtungsgeschdfte)’®, koju ykasyje Ha MocTOjarbe MPUBPEIHOT IHIbA Pa-
i1 Kojer ce 00a IpaBHa T10CIIa IPey3uMajy.

Aiictupaxiino 0ejciuso UpasHux ocio8a y ppauyycKom upasy

®paniryckn rpal)aHCKH 3aKOHHWK M3PHUYHTO TMPOIMCYje J]a CBaKa yroBOpHA
obaBe3a Mopa Jla IMa CTBapHY U JomyITeHy kay3y. OHa, mehyTum, He Mopa 1a
Oyze BuaJbMBA U3 cagpkuHe yroBopa. [IpernocTasiba ce 1a ciopa3yMm nma Kay-
3y ¥ ako Huje m3paxena.”® W ancrpakthu npasuu nociosu (billet non cause)
MMajy Kay3y, jeIHHO Ce OHA HE BUIM M3 HHXOBE CAIpXKHHE. AICTPAKTHOCT
oapeheHnx BpcTa MpaBHUX MOCIIOBA, IIPE CBEra XapTHja o]l BPSAHOCTH, Kao IITO
j€ MeHHIIa, CITYXKH HBUXOBOj JIAKIIO] ITUPKYJIANHjA HA TPXKHUIITY U eUKACHUjeM
OCTBapWBamy TpaBa M3 HUX.  [IpaBHO JIEjCTBO ANCTPAKTHOT MPABHOI IOCIa
HACTYIA TOTIHCHBAK-EM HCIIPaBe O] CTpaHe MyXKHMKA u3 Taksor mocia.’’ Ha-
CTaHKOM 00aBe3e ce MPEeTIIOCTaBsba [la alcCTPaKTHU MPAaBHU [OCA0 UMa Kay3y,
TE Ce BEHO MOCTOjarkbe He MOpa I0KAa3aTH Py OCTBAPHBAhA MOTPAKUBAGA I10-
Beprora.”

U3 dpopmynanuje oapende 3akoHHKa OM MPOU3HIIA3MO 3aK/bydaK JAa ce
MPETIOCTaBKa IOCTOjalba Kay3e o0aBe3e y ancTPaKTHOM MPABHOM IOCIY
npuUMemyje He caMo Y oJHOCHMa u3Mely moBepuona u 1yxHuka, Beh u npe-
ma Tpehum munuma.” MeljyTum, BpXoBHY KacalHOHH CyJ je 3ay3e0 CTaB Ja
anCTPaKTHOCT IPaBHOI Iocyia He nenyje mpema tpehum nunuma. Crora,
YKOJIMKO MOBEPUIIAIl JKEJTH J]a OCTBAPU HEKO MPAaBO W3 allCTPAKHOT MPABHOT
nocna mpema Tpehem nuny, TpeGa na JoKaXke MOCTOjame Kay3e obOasese

64
Iy)KHUKA.

> B. §380. Aycrpujckor rpajaHCKOT 3aKOHHKA.

% B. KozIOL-WELSER, Biirgerliches Recht, Band I, op. cit. ctp. 107.

37 B. KozIOL-WELSER, Biirgerliches Recht, Band 1, op. cit. ctp. 108.

¥ B, uy1. 1132. Opasuyckor rpaljaHCcKOr 3aKOHHKA.

%% B. Frangois TERRE, Phillipe SIMLER, Yves LEQUETTE, Droit civil, les obligations, 9¢ édi-
tion, Dalloz, Paris, 2005, ctp. 260, T. 335; Bnagumup KAniop, Heocrosano oboiaherse y ipahan-
ckom #ipagy, MOKTOpCKa mucepraiuja, [IpaBau ¢akynter Yuusepsurera y beorpamy, Beorparn,
1951, ctp. 100.

8 B. TERRE-SIMLER-LEQUETTE, Droit civil, les obligations, op. cit. ctp. 260, T. 335.

81 B. CAPITANT, De la cause des obligations (contrats, engagements unilatéraux, legs),
op. cit. cTp. 368, 1. 165; TERRE-SIMLER-LEQUETTE, Droit civil, les obligations, op. cit. ctp. 261,
T. 335.

% Ibidem.

% B.TERRE-SIMLER-LEQUETTE, Droit civil, les obligations, op. cit. ctp. 262, T. 335.

8 B. ouTyKy BpxoBHor kacarmonor cyna 6p. Req. 14 janv. 1941, S. 1941.1.110. HaBeneHo
npema TERRE-SIMLER-LEQUETTE, Droit civil, les obligations, op. cit. ctp. 262, 1. 335, ¢H. 5.
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AIICTPAKTHO /1€jCTBO NPABHUX MOCJI0BA peMa 3aKoHY 0
o0aurannoHum ogHocnma Penmyouke CpoOuje

[TocTojame MyHOBa)KHE Kay3e yroBOpa C€ y HalleM NpaBy IPETHOCTaBIba.
3aK0H O OOJIUTAaMOHUM OJHOCHMA, HauMe, MPOIHUCYje 1a c€ MPETIOCTaBba Ja
yroBopHa 00aBe3a MMa OCHOB M OHJAa Kaja oH Huje m3paxen.” Ilpema ToMme,
CBaKH yroBOp, OHOCHO CBaKH IPaBHHU M0CA0, jep ce oapende 3akoHa o odiaura-
[UOHUM OJIHOCHMA O YTOBOPHMA CXOJIHO TPUMEHY]Y U Ha JIpyTe IpaBHE MOCI0-
e, MOpa J1a MMa JI0NYIITEH OCHOB.

[Turame ancTpakTHOCTH, Mel)yTUM, Tpeba mocMaTpaTH OJBOjEHO Y CIIy4ajy
MpPaBHUX IOCJIOBA KOjHMA C€ CTBApajy OOJIMTAIIMOHU OJHOCH Y IIMPEM CMHUCITY
1y CIy4ajy TpaBHUX ITOCJIOBA KOjUMa Ce pacroyiaxke Beh HacTaioM oOiuramnu-
joM. OOMUraoHu OJHOC y IIUpEM CMHCITy 00yxBaTa cBa mpasa U o0aBese, Tj.
cBe oGmuranuje Koje Hactany m3mely crpana’’, 0K ce MO OOIHIaIHjoM WITH
OOJINTAIMOHUM OJTHOCOM Y YXKEM CMUCIY MOJjpa3yMeBa KOHKPETHO MOTPaKUBa-
e TIOBEPHOLA 1 00aBe3a TyKHHKA, Kao KopeaaTHBHUX mojmosa.” JlejcTo ar-
CTPAaKTHOCTH C€ pa3iIMKyje y OBHM JIBEMa KaTeroprjama npaBHUX MOCIIOBA.

3a mpBy Tpyiy yroBopa 0e3 M3y3eTKa Ba)KH IPaBHJIO Ja MOpajy Ja uMajy
CTBapHy W JIONYLITEHY Kay3y. ¥ OBOM CMHCIy C€ M3jalllbaBa U CyJIcKa mpakca. Y
jemHoM ciydajy u3 2007. roguae Buiy TproBUHCKH CyJ je U3PHYUTO YTBPIMO J1a
y HallleM IpaBy HE MOCTOj€ alCTPaKTHH YTOBOPH y PAaBOM CMHUCITY PEYH, Tj. yro-
BOpH KOju OM MMaJIM TIPaBHO JIjCTBO O€3 Kay3e, jep cBaka yroBOpHa o0aBe3a Mo-
pa 1a uma ocHoB. OCHOB ITOCTOjU Y CBUM YTrOBOPUMA, JEAMHO IITO j& KOJ| Kay3al-
HHX U3PaKeH, JOK KO aliCTPaKTHUX HHUje. ATICTPAaKTHOCT YTOBOpa CaMo OJIaKIIa-
Ba TIO3WIIH]y TIOBEPHOIIA, jep HE MOpa Ja AOKake TIOCTOjarmke OCHOBA, Beh ce TepeT
JIOKa3MBama mpeodaityje Ha ayxHuka. OH Tpeda Ja IoOKaKe J]a OCHOB HE TIOCTOjU
WM HUj€ YHOBa)XKaH.  AIICTPAKTHH IPAaBHHU IOCJIOBH Ha OBaj HAYMH JOIPHHOCE
edMKACHHjeM 1 eKOHOMHYHH]EM OJIBHjakby TPABHOT IIpoOMeTa.

Jlakie, amcTpakTHOCT MpaBHUX IIOCIOBAa KOjUMa CE€ H3BOPHO CTBapajy
OOJINTallMOHU OJHOCH HE CME C€ TYMAauyuTH y Y>KeM CMHUCIY, Y CMHCIY ai-
CTPAKTHOT JIEjCTBA, Tj. ICjCTBA MOTIIYHO HE3aBUCHOT O Kay3€ HeroBOr HacTaH-
ka, Beh camo y cMmuciy aa Kay3a HUje BUJUbMBA M3 CaJpKUHE TPpaBHOT mocia. 1
OHM MMajy Kay3y Koja IOCTaje TpaBHO pejeBaHTHAa Ha Tpu HaumHa. Hajmpe,

8 B. 4. 51. c1. 3. 300.

% B. un. 25. cr. 3. 300.

7 B. Muxamno KOHCTAHTUHOBUR, Obauiayuono ipaso, ipema berewkama ca upeoasa-
mwa, Case3 cryaenara [IpaBHor ¢akyntera y beorpany, beorpaa, 1965 (npupeauo mpod. xp Bria-
numup Kamop), ctp. 10.

58 B. KOHCTAHTUHOBW, O6nuiayuono iipaso, iipema benewxama ca ipedasarsa, op. Cit.
cTp. 4.

B, pememe Bumer Tprosunckor cyna 6p. [k 1915/2007 ox 1. mapta 2007. ronune.

™ B. CAIMA, O6autayuono iipaso, op. cit. ctp. 354.
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nMmajyhu y By Aa ancTpakTHU MPaBHU MOCJIOBH HACTAjy TakKo IITO CTpaHe arl-
CTPaxoBamEM H NIPUKPUBALEM 1IMJbA NIPETBapajy Kay3allHH [IPaBHU I0cCao y an-
CTPAaKTHH, CTPaHE YBEK MOTY CBOJHUM CIOpa3yMOM Ja IIPETBOpPE alCTPaKTHU
TPABHHU 110CA0 Y I<ay3aJIaH.71 3aTuM, Oy)KHUK Kay3y MOXKE JIa YYUHHU MIPaBHO pe-
JICBaHTHOM CBOjHM IPUTOBOPOM Y HOCTYIKY Hamjare MOTpaKWBamba MOKpEHY-
THM OJI CTpaHE TIOBEPHOLA U3 ANCTPAKTHOT IIPABHOT MOCNA >, C THM Ja Y TOM
CITy4ajy Ha Iera mpefa3u TepeT AoKa3uBama J1a Kay3a He MOCTOjH WU HHUje JI0-
nymrena. U, Haj3an, kay3a he ce yrBpaAuTH y aliCTpaKTHOM MPAaBHOM IOCTY U
o ciay0eH0j AYy>KHOCTH CyZAa, YKOJHMKO CyJ NPOLEHH [a Cy NPUKPHBABEM
CTBapHE Kay3e CTpaHe y alCTPaKTHOM IPaBHOM IOCTY JKeJelie Jja MOCTUTHY
ik Koju Bpehja jaBHe mHTepece.”” Y OBy Ipyly anCTPakTHMX HPABHUX MOCIO-
Ba, KOjUMa CE€ M3BOPHO CTBapajy OOJMTaloHH OJHOCH, CNaaajy, Ha IpUMEp,
MEHUIIA U Y€K, jep Ce U3 HHX He BUIM Pa3jior MEHHYHE, OJJHOCHO YeKOBHE 00a-
Bese.”! U oHu uMajy, 1aKie, Kay3y, Camo IITO KOJ HHX OHA HHje jaCHO H3pasKe-
Ha, HH]E BUJIJbMBA , IITO 3HAYM JIa je CyIITHHA arncTPpakTHUX MPaBHUX MOCIOBA
KOjHMa ce CTBapajy OOJUranMoHH OJHOCH, Y HAllleM IpaBy, CBEJICHA HAa UTAbE
BUJIJBUBOCTH Kay3e U3 CaJpKUHE YTOBOPA.

VY npyry rpymy cnajajy IpaBHHU IOCJIOBH KOjUMa C€ M3BOPHO HE CTBapajy
o0NMranmoHu OAHOCH, Beh ce camMo pacmoiake HAcTajJoM OOJHUTaIfjoM HIIH
CTBapajy Crope/iHa TOTpaKhBama. JJOKTpUHA cMaTpa Ja y OBy TpyIy cHajajy
acHrHalMja, jeMCTBO, IIECH]a M TIpey3uMarse ayra. ° VicTiue ce 1a Cy M OBH MpaB-
HU IIOCJIOBH Kay3aJHH, OJJHOCHO Ja IbMXOBa allCTPaKTHOCT 3HAYHM CaMO HEBHJbU-
BOCT Kay3€ U3 HHXOBE CaJpiKHHE, Tj. ]a CE Pa3jior BUXOBOI HACTAHKA Haja3u y
jeIHOM JIPYroM MPaBHOM IOCITY WJIM Pa3iiory KOjH je BaH alcTPaKTHOT MPaBHOT
nocna.”” OBa oueHa je Tauna. MeljyTim, 3a pasiuKy o IpBe rpyme ancTpaKTHHX
MIPaBHUX TIOCJIOBA, KOjUMa CE€ U3BOPHO CTBapajy OOIMTAIMOHN OJHOCH, aIllCTPaKT-
HM TIPaBHHM TIOCJIOBH M3 JIpyTe TPyIIe YBEK MPOU3BO/IE PABHO JIEjCTBO, Oe3 003upa
Ha LWJb pajy KOjer cy Mpeay3eTr. Y TOM CMHUCIY Ce U H3jallibaBa 3aKoH 0 00u-
raoHUM OJJHOCHMA y BE3HU ca Mpey3uMambeM JIyra, Ha puMep, nponucyjyhu aa
npey3uManall Iyra He MOXKe Ja MCTakHe MpeMa IMOBEPUOIly NPHIOBOPE KOjU
MIPOVICTUYY W3 HETOBOT OTHOCA Ca AYKHUKOM KOjH je OO OCHOB Mpey3nuMama Iy-
ra.”® TIpema ToMe, HEOCTBAPEHHE LUba PAIM KOjer je Mpey3UMAaall Ipey3eo yr

"' B. Cno6onan IIEPOBUR, O6nuiayuoro ilpaso, KwHTa TpBa, 7. n3name, CiaykOeHN JTUCT
C®PJ, beorpan, 1990 (1. uzgame 1968), ctp. 240.

2 Ibidem.

 Ibidem.

™ Ibidem.

5 B. CAIMA, O6uiayuono iipaso, op. cit. ctp. 355.

76 B. Mihajlo VUKOVIC, Obvezno pravo, knjiga druga, Skolska knjiga, Zagreb, 1964, ctp. 57.

"' B. TAMC, Adicilipaxiiin iipashu ocnosu, op. cit. crp. 64.

78 B. un. 450. cr. 2. 300.
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IOy>KHUKA HE yTHUYE Ha MPaBHO JIEjCTBO Mpey3uMarba ayra. To 3Hauu Jia je mpey3u-
Marbe Jlyra CaMOCTaJlHU allCTPAKTHH TPaBHHU 110CA0, jep MPOU3BOJIH TPABHO JIc)-
CTBO HE3aBHCHO OJ] Kay3¢ pay Koje je 3akbydeH.  OBaj CTaB MOApP/KABA H CYI-
CKa TpakKca Koja cMarpa Jia OCTBapeme Modyie Mmpey3uMaolia Jayra He yTH4e Ha
IIyHOBAXHOCT YrOBOPA O Hpey3uMarby ayra.”’ CIIHYHO IPaBUIIO 3aKOH IPOMHUCYje
¥y BE3M Ca aCHrHAIMjoM® M GAHKAapCKOM TapaHiujoM ,,0e3 mpurosopa“’. Osa-
KBO afcTPaKkTHO JIejCTBO MMa U mmyHoMohje. IlyHoBaskHOCT ImyHOMOhja He 3aBHCH
01 ITyHOBaKHOCTH YTOBOP O HAJIOTY HAa OCHOBY KOjer je HacTaio."

Crora ce 3axTeB 3aKOHa Jla CBaKU MPAaBHU 110CA0 MOpa Jia UMa CTBapHU H
JOMYLITEH! OCHOB, OJIHOCH CaMO Ha IIpaBHE MOCIOBE KOjMa Ce W3BOPHO CTBa-
pajy oOMranioHu OIHOCH, HE M Ha MPaBHE TIOCJIOBE KOjHMa Ce pacrojaxe mpa-
BHMa 1 00aBe3aMa M3 HacTaior o0iurauoHor ogHoca. OBaj cTaB je moTBpheH
U y cynckoj mpakcu. CmaTpa ce Aa u3jaBa O IpH3HAIKY Jyra Mopa Ja muMma
CTBapHH OCHOB, OJJHOCHO HE MOXKE C€ MyHOBAXKHO JIaTH M3jaBa O MpHU3HAKY AY-
ra, Koja HeMa CTBapHH M JOIYIITEH OCHOB, jep ce oxpende 3aKoHa O OCHOBY
YroBOpa CXOJHO MPHMEHYjy M Ha OCTajne MpaBHE MOCIOBE", Tj. alCTPaKTHO
MpU3HakE Jyra HemMa IpaBHO JICjCTBO.

3akipyuak

VY caBpeMeHUM MPABHUM TOPEIUMa Kay3aTHOCT MPaBHUX TOCIIOBA je mpa-
BHUJIO, JIOK j€ alCTPaKTHOCT M3y3€TakK, C TUM Jia Ce T0jaM alCTPaKTHOCTH TyMa-
4u apyraduje. Y apXaundHUM MpaBUMa OHa MOJpa3syMeBa MPABHO JCjCTBO MpaB-
HOT TI0CJIa TIOTITYHO HE3aBHCHO O] pasJiora 300T Kojux ce 3akipyuyje. Kana ce,
MeljyTuM, y caBpeMEHOM MpaBy TOBOPH O AlCTPAKTHHUM MPABHUM MOCIOBHMA
MUCITH C€ Ha TO JIa C€ U3 KHUX HEMOCPETHO HE BUM PA3Iior 300T KOjer ce 3aKIby-
4yjy, a HE Jia CTBapajy MpaBHO JIjCTBO MOTIYHO HE3aBUCHO O mera. [Ipu Tome,
pasyior o0aBe3HBama y MPaBHOM MOCITY HE Mopa Ja Oy/e BUIHO Ha3HAYCH, jep
Ce MPETIIOCTaBIba J1a OH MMOCTOJH, YaK M aKO HHjE M3PAXKEH.

Crora je, mo OIlcHM ayTopa, NPUMEPEHHje ynoTpeOJbaBaTH H3pa3 ar-
CTPAKTHO JI¢jCTBO MPABHOT MOCJIA, Y CMHUCITY HBEroBOr Moryher npaBHor jiejcTBa

" B. y ncrom cmucny Mapuja KAPAHVUKWR-MWUPHR, [pasna dejcilisa iipeysumarsa dyia,
[IpaBHu xuBoT, Op. 10/2010. cTp. 841-855, Ha cTp. 853.

80p, pemee Bumer npuspeanor cyna, [Ix. 614/1999 ox 13. maja 1999. ronnne

' B. wn. 1022. et 1. 300.

% B. un. 1087. 300.

VY cMmHuciy ancTpakTHOT JejcTBa OaHKapcke rapaniyje 0e3 mpuroBopa ce M3pHUIHUTO H3ja-
IIkbaBa U CyJAcka mpakca. B. pememe Bumer TproButckor cyaa 6p. Ix. 1915/2007 ox 1. mapra
2007. roguHe.

8 B. un. 84. ct. 2. 300. V ncrom cmuciy u: BYPBEBIR, Heyilipannu fipashu iocosi, op.
cit. ctp. 84.

8 B. pememe Brmer Tproeurckor cyna 6p. Ik 10192/2004 ox 21. deGpyapa 2005. Tomse.
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n3mel)y moBepuola U JyKHUKA, Tj. Jla TIOBEPHJIAI] MOXE Jla OCTBAPH CBOjE IO-
TpaXXMBam€ U3 OBAKBOI' IPABHOI mociia 0e3 003upa Ha pasziore 300r KOjUX je
HacTtao. CHHTAarMy ancTpakTHH MTPABHU 110CA0 Y CAaBPEMEHOM IpaBy Ou Tpedaio
n3beraBarty, jep OHA Yy je3MYKOM CMHCITY O3Ha4YaBa BPCTY MPABHOT MOcia Koja je
y TMOTIYHOCTH HE3aBHCHA OJ1 pa3iiora 300T KOjUX HacTaje, 0K TaKBY arlCTPaKT-
HOCT, 0apeM IITO ce THYe MPAaBHUX MOCIOBA KOjUMa ce€ U3BOPHO CTBApajy mpana
u o0aBe3e, caBpeMeHa IpaBa He JOMYIITajy.

Hamr 3akoH 0 OOJUralliOHMM OJHOCMMA HM3PUYHUTO MPOIMHKCYjEe Jla CBAKU
yroBOp, OJJHOCHO CBAaKM IPAaBHHU [10CA0 MOpa Ja UMa JOMYIITEHY Kay3y, Kao u
Jla ce OHA MPETHOCTaBJba M OHJA aKo HHUje m3paxkena. Ctora mpaBUX arcTpakT-
HUX TIPaBHHUX I0OCJIOBA, Tj. OHUX KOjU OM y MOTIYHOCTH OHMIIM HE3aBUCHH O]
CBOje Kay3e, y HalleM [IpaBy HeMa, 0apeM IITO ce THYe NMPaBHHUX I1OCIOBA KOjHU-
Ma ce cTBapajy mpaBa u obaBe3e. [IpaBHHM MOCIOBH pacrojarama, Kojuma ce
pacrmoyiake Beh HacTanmuMm TpaBuMa u obOaBe3aMa (Kao IITO Cy, Ha MPHUMEp,
acurHaija, jeMcTBO, IIeCHja, MPEey3uMare Ayra U IyHOMohje), MOTry Jia CTBOpE
aTniCTPaKTHO MPABHO JIEjCTBO, Tj. BUXOBO MPABHO JIEjCTBO C€ OCTBapyje 0e3 00-
3Wpa Ha pasyor 300T Kojer Cy HacTajH.
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Attila Dudas, Ph.D., Assistant
Faculty of Law Novi Sad

Abstract Legal Effect of Juridical Acts in European
and Serbian Law

Abstract

In this paper the author gives an overview of the development from ab-
stract to causal juridical acts and explains the abstract legal effect of juridical
acts in present-day European civil law (in the law of Germany, Austria, Switzer-
land and France). He concludes that in contemporary law juridical acts cannot
have full abstract legal effect, as in archaic legal orders, because modern legal
orders do not allow the creation of claims and debts in a way that entirely exclu-
des the possibility to scrutinize whether a juridical act is null and void for the
infringement of public order by its aim.

In relation to the law of Serbia, the author refers to the difference between juridi-
cal acts that create obligations, that is claims and debts, and acts by which the parties
merely transfer claims and debts already created. This division of juridical acts has its
origins in the German legal culture, but it is fairly applicable to the Serbian law, as
well. The author points out that the requirement of the Law on obligations, that all ju-
ridical acts must have a valid cause, applies without exception to juridical acts impo-
sing an obligation (the so-called Verpflichtungsgeschdfte), regardless of whether they
are concluded in the form of an abstract of causal act, i.e. whether the purpose of the
transaction is determinable from their content. In this context he refers to the stand-
point adopted in the doctrine that the cause of juridical acts gains relevance by three
means: by the agreement of the parties, objection of the respondent and when the
court determines ex officio whether the contract is contrary to public order. The author
supports the point of view that in Serbian law juridical acts aimed merely to transfer
claims and debts already created (the so-called Verfiigungsgeschdfic) may have a le-
gal effect, which is independent from their cause.

For these reasons, the author is of the opinion that in present-day legal orders,
hence in Serbian law too, it is more appropriate to use the phrase “abstract legal effect
of a juridical act”, which refers to a legal effect of an act, whereby the relevance of its
cause is reduced or even eliminated, instead of the collocation “abstract juridical act”,
which connotes a specific type of juridical act, one entirely independent from its cause.

Key words: abstract juridical acts, abstract legal effect of an juridical act,
cause of contract
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