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p Maioonna Cuu, eanpeonu ipogecop
Ipasnot paxynineina y Hosom Caody

FIDES 1 BONA FIDES Y ITPOLIECY CTBAPABA
PUMCKOI" OITIITET ITPABA ({US GENTIUM)'

Caxceinak: Ilosooom cnooicene tipobnemaituuxe upomene fides y bona fides
V TOKY UpeitiKIacu4Hol puMcKol iipasa, iocie kpawikol ysooa (1) pazmaiupajy ce
cneoeha wuinarea: iojam u yaoia fides y pumckoj 3ajeonuyu (2); oa nu je fides
obasesusana camo pumcke ipahaue unu u Upuiiaonuxe opyiux Hapooa (3); pazio-
3u tipeoopadcaja fides y bona fides y upusaitino ipasnum oonocuma (4), da 6u ce
CHIULTO 00 3aK/mYYKa 0 Houpedbu pazjaurserva Heoopehernol iojma fides y ceaxo-
OHeSHUM 0OHOCUMA pazmeHe Hyiiem tipudesa bona y cmucny 000poi (flowitienor)
ionawarea (5). Octiaje oimisopero tuiiarse: 0a i je 00 oge iipomene 0ouLlo Oe-
JaamHowhy iepeipunckol Upeiopa uy y OKeupy YusuiHol upasa?

Kuwyune peuu: fides; bona fides; mos maiorum; ius fetiale; ius gentium,
good faith, pumcrko upaso,

1. YBoa

Y pOMaHUCTHIIM jJEHO O]l 3aTOHETHUX IMUTama jecTe, 3aITo ce fides Kao
IPUHLUI HOHAIIaka MEHa Y TOKY NPETKIACHYHOr nepuoaa y bona fides u na
J¥ NpUAeB bona Mema 3Hauee nojma fides?

Nmajyhu y Buny na je mo npomene fides y bona fides nomno y ToKy pum-
CKOT' TIPETKJIACHYHOT Tepuoja, y n00a Kajga Cy peryjncaHd OJHOCH pa3MeHe
Pumsbana ca npunagHunMa ApYrUX HapoZa U Kaja Cy CTBOPEHA MPaBUIIa PUM-
CKOT OINIITET 1paBa T3B. ius gentiuma, CMaTpaMo Jia jé OBO NUTama HHTEPECAHT-

! OBo HeTpakHBamEE je PeaTH30BAHO y OKBHPY MPETOKEHE TeMe ,, Bona fides, aequitas n
utilitas publica* 3a mpojext [IpaBror ¢axyntera y HoBom Cany: ,,Teopujcku n mpakTHYHH IIPO-
Onemu cTBapama 1 npumene npasa (EY u Cpouja)™.
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HO W JlaHac y BpeMe cTBapama HOBOT €BPOIICKOT ommTer npasa. Haume, bona fi-
des (good faith) je jenan ox common core IPUHITUTIA EBPOTICKOT KOMYHUTAPHOT
IIpaBa y TOrJIeny Koje HOCTOje PasIMYUTH NpoOIeMu’, Ka0 U ONacHOCTH BEoMa
YCKOT WJIM IIMPOKOT TyMadyema WM MaK yTUIaja MOJIUTHKE IPU HEHOM KOHIIH-
nupamy u npumenn’. Crora, npema BycHemujy: ,,HEONXOIHO je HPUMEHHTH
3IpaBy KyIKy y He3zaraleHUM Bojama pUMCKOT IpaBa Jia Ou ce KOHLeNnT bona
fides ouncTno o7 CBUX Hacliara Koja cy My JoJara 'yCOyT , H IIOBPaTHUTU ITyHY
CBECT O caJipikajy -eHOT HeomTeheHor je3rpa (core) mpepoapehenor ga oHo
IIOCTaHe 3ajeiHIUKO (common)”™.

VY HacTojamy /a OTKpHjeMO MOoYeTaK yCIeUIHe Kapujepe npuHuuna bona
fides Bpahamo ce y apxauuHH W NPETKIACHYHH [IEPUOJ pUMCKOr mpaBa. OBoM
OpuwiIMKOM heMo y OKBHpPY OBE CIOXKEHE MpOoOJeMaTHKE PasMOTPUTH HMHUTAE
onHoca fides v bona fides.

Ipunnun bona fides puMckor npaa, IpeMa MUIUBEHY POMaHHCTA, UMa
CBOj€ KOpeHe y 1ojMy fides apxandrHor nepuoga. Ctora, pe HEero MmTOo MOKYIIa-
MO J1a IpoHal)eMo OTOBOp Ha MUTamWE 3aITOo ce fides Mewa y bona fides y TOKy
MPETKIACHYHOT MEPHOIa, TOTPEOHO je OJPEUTH MojaM U YIOry fidesa y pUM-
CKOj 3ajeJHHIIU, a TaKol)e OJIrOBOPUTH W Ha MHTamE J1a JIU je fides obaBe3uBaa
caMmo puMcKe Tpahane WM U NpUaJHUKE APYTHUX HAPOAA.

2. ITojam u yaora fidesa y puMCKOj 3ajeTHUIH

Fides cy Pumipanu cmatpai cBOjoM THpacTapoM BPIMHOM, Koja je Omia
OCHOBHO HaueJlo BUXOBOT MOHAIIamka y HajcTapuje A00a y jaBHOM a KacHHUje H
y MPHUBATHOM XKUBOTY. Fides je 1yro ocrajia BaHIIpaBHa KaTeropuja Koja ce uH-
¢unTpupana MocTeNneHo y jaBHy M NpuBaTHO npaBHY cdepy. IlpBeHcTBeHO je
CIIy’KWJIA KA0 OCHOB YCIIOCTaBJbalha PA3IMYUTUX OJHOCA 3aBHCHOCTH. Tako Ha

% BeHakmo ykasyje Ha mpoGieM HeledHHHCAHOCTH TI0jMa good faith Y eBPOIICKOM KOMYHH-
TApHOM TIPaBy W IOPE]] BEroBe MHUPOKe yrnoTpebe Kako y jaBHO TAKO M IPUBATHO MPaBHOj cdepw,
Kao ¥ Ha npo0JieM Jla Ce OBaj MPUHIIUII YIIIaBHOM TPUMERYje y CYyOjeKTUBHOM CMUCITy. Buiie o
tome: G. A. Benacchio, La buona fede nel diritto comunitario, 11 ruolo della buona fede oggettiva
nell’esperienza giuridica storica e contemporanea, Atti del Convegno internazionale di studi in
onore di Alberto Burdese, vol. I, Cedam, Padova 2003, ctp. 189 — 200; nox C. M. Bianca, Buona
fede e diritto privato Europeo, 1l ruolo della buona fede oggettiva nell’esperienza giuridica storica
e contemporanea, Atti del Convegno internazionale di studi in onore di Alberto Burdese, vol. I,
Cedam, Padova, 2003, ctp. 201 — 205, numie o TpaAUIIOHATHO HETATUBHOM CTaBY CHIJIECKE JTOK-
TPUHE TIpeMa arcTPaKTHUM MPaBUIIMMa M IPHHIMITIMA IITO CE OJHOCH M Ha NPHXBATalke good
faith kao oNIITET PUHIIKIIA €BPOIICKOT IIPUBATHOT TpaBa y EHrieckoj.

3 O tome, F. D. Busnelli, Note in tema di buona fede ed equita, 11 ruolo della buona fede og-
gettiva nell’esperienza giuridica storica e contemporanea, Atti del Convegno internazionale di stu-
di in onore di Alberto Burdese, vol. I, Cedam, Padova 2003, ctp. 224 — 255.

*F. D. Busnelli, nas. deno, cTp. 253.
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npuMep, KINjeHTH , HeKCH, WIN CTPAHIM TIPEIAln cy ce Y fides (Bepy, moBepe-
e) CBOM MaTpoHy MM mosepuomy’. dpeua cmatpa ja je fides npBu myT Ipu-
MeHeH Ha OJIHOC MATPOH — KIHMjeHT Y HOPMHU ,patronus si clienti fraudem fece-
rit, sacer esto’. Tlonaszehu ox Texcra Jlnonmsuja Xanukapuamxor, dpera cMa-
Tpa Jla OBO MPaBHJIO MOTHYE jOLI U3 BpeMeHa OCHUBama rpaga Puma. TekcT He
caipXXu TepMUH fides Hero fraus, KOju je cymnporaH fidesy, Kao CyIITHHCKOM
3aXTEBY IMOHAIIAka y OJHOCY MATPOH-KIHMjEHT. Y CYIPOCTaBibamy fides — fraus
(dolus) Teue nasbu Pa3BOj OBOT KOHIIENTA'.

Cmarpa ce npuxBaheHUM MHILBEHE, a ce caM TepMUH fides (publica fi-
des), pBU TyT jaBjba y 00JaCTH ,,MelyHapoAHOT jaBHOT IpaBa‘“, y mehyHapos-
HoM yroBopy usmely Puma u Kaprarune, o uunjoj canpxunu ob6asemrasa [lomm-
ouje (3, 22, 9). Publica fides y oBoM yroBOpy 3Ha4M jaBHY TapaHIIH]jy 3a TIOIITO-
Bame MPHUBATHO NpaBHUX criopasyma. IloueB ox VI Beka c. e. fides kao mpaBHU
1ojaM y4ecTalo ce jaBiba y MehyHapoIHHM OJHOCHMA y CMHCIY Jia YTOBOpPHE
cTpaHe Tpeba Ja ce MpuAp)KaBajy CBEYaHE 3aKJECTBE O MOIUTOBamY CIOpasyMa
nomreno u 6e3 npesape (,fedelmente e senza dolo”)’. Tapapo npeumsupa 1a ce
Ha fides He TIO3MBA caMoO y OfIHOCUMa M3Mel)y rpaaoBa (CaBpeMEHHM H3pa3oM y
obmactu Mel)ynapomHor jaBHOT npaBa) Beh y MHOTO Behoj mMepn y QyHKIMjU Ta-
paHIMje 3allITHTe HHTepeca NMPHIAJIHIKA PYTor Ipajia (HapoJa) U y TOM CMHUCITY
ce omHOCH M Ha MelyHapomHo npuBaTHO mpaBHe omHoce'’. Y MeljyHapomHHM
YroBOpHMAa YECTO ce OMOryhyje 3akjby4HBame yroBopa 3a MpUIagHuKe Hapojaa
(YroBopHHX cTpaHa) Ha TEPUTOPHjH APYTOr Ipaaa (HapoJa) peUIpoYHO. Y CBUM

5 Jle Mapruno (F. De Martino, Storia della costituzione romana, Napoli 1958, Tom. 1, cp.
30- 32), monasehu o Tora, Aa cy KJIMjeHTH OWIM U €KOHOMCKH MOJpeleHn U 1a cy MMalu pagHy
o0aBe3y nmpema maTpoHy, Kao U JAa Cy OJHOCH u3Mel)y maTpoHa u KiIijeHTa OMiIn NOpOANYHH, CMa-
Tpa 1a je oBa Kiaca Omia Kiaca caMHX TeHTHIIa, TocBelieHa 3eMJbOPaIbH | Ja je Jaja TIIaBHY
panmHy cHary 3a oOpany ager publicusa. IIlpema ToMe, YNHIIH OM €KOHOMCKH CIa0Hjy TPYIy T€H-
tina. CBojy xunote3y HoTBplyje n mojaTkoM Ja je KIneHTena nocrojana Mel)y uranmunuma u npe
Pumsbana. [la M Cy KIMEHTH CTpaHIM KOjH Cy Ce€ HACTaHWIM y PuMy W kacHHje MOOMIM Ha3uB
rie0ej Iy, WK cy OMIM CHPOMAIIHU YWIAHOBH I'€HCOBA OCTaje OTBOPCHO MUTABE.

6 Crpanan Ou ce nonackoM y Pum craBuo, y CBOjCTBY KIIMjEHTA, NOJ 3aIUTUTY MaTPOHA
MpUIIaHUKA PUMCKOT TeHca (poxa) padyHajyhu Ha meros fides: in fide esse, in fidem se dedere,
in fidem accipere (Lex rep. X, 33; Dion., 2, 10, 3).

7 Juonmsuje XamukapHamkw (2, 10); CepBuje, ad Aeneidem, 6, 609; Zakon XII tablica, VI-
1L, 21: "Patronus si clienti fraudem fecerit, sacer esto”. Ocyna Ha sacer, 3Ha9H PEIUTHjCKy CMPT-
Hy Ka3Hy KOjy CBaKo MOXe, a M o0aBe3aH je 1a U3BpIIY, jep hie y CynpoTHOM UCTy ocyy HoByhu
Ha cebe.

8 P. Frezza, Fides bona, in Studi sulla buona fede, Pub. fac.giur. Universita di Pisa 53,
1975, ctp. 1.

9 P. Frezza, Fides bona, ctp. 1.

19 Takolje, F. Gallo, Bona fides e ius gentium, 11 ruolo della buona fede oggettiva nell’espe-
rienza giuridica storica e contemporanea, Atti del Convegno internazionale di studi in onore di
Alberto Burdese, vol. I, Cedam, Padova 2003, ctp. 131.
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OBUM OJTHOCHMMA Kako OHMM u3Mely rpasoBa, TaKo M OHHM H3Mel)y MpHBaTHUX
JIUIIA 3aXTEBAJIO Ce KOPEKTHO H MOIITEHO MoHAIIame' .

3nuHCKH Takohe cMaTpa fa je fides mpBOOWTHO OMO MPUHIIWT ITOHAIIAKA Y
00JIacTH jaBHOT TpaBa, MehyTHM, IpeMa HheMy 0Baj PUHILIUIT Ce PUMEHUBA0 HE
camo y onHocuma Puma u KBupura ca 1pyrum Hapoanma, Hero My YHYTPaIllbiM
jaBHO IpaBHUM oiHOcUMa PuMibana. [[pBeHCTBEHO UMa Y BHIy pa3He MpaBHE MO-
cioBe Hactae m3Meljy pumvckor rpaljanuna n Puma (opraua jasre Bimactu)'?. Tlo-
pen Tora, PUMJbaHUH Kao 4iaH CBOjE 3ajeIHUIIC OJ1 HajCTapUjUX BpeMeHa UMao je
pasHe jaBHe obaBe3e: J1a ce 0/1a30Be perpyTalyjy, MO3WBY Ha CKYMIITHHY, 1a 00a-
BJbA jaBHY (DYHKIIH]Y Ha KOjy je m3abpaH, na Oyne cyauja, ceenok. CBe oBe 0OaBe-
3¢ rpahaHuHa npema 3IMHCKOM, OHJIe Cy 3acHOBaHe Ha fidesy. Tako, Ha ipumep,
obaBe3a Marucrtpara npema rpahaHuma, Ja IMOLITYje TpaBuiia perryOIMKaHCKOT
ycTaBa, GHIa je 3aCHOBaHa MOpEJ| HEroBe 3aKieTBe M Ha fidesu'; sacramentum
militiae — puTyan npujemMa y BOjCKy Takohe yKJbyuyje U fides, y CMUCITYy BEpHOCTH
BOjHOj 00aBe3u, MOJ] MPETHOM CMPTHE Ka3HE ako OM BOJHHK IPEBPEMEHO HAITy-
cro cyx6y'?. Tpaljanun Kkoji He GM yI0BOJBHO CBOjUM 0baBe3aMa MOTrao Ou
OWTH UCKJbYUEH W3 3ajeIHHIIC, KAKILCH WK JIa TPIIM MOPAIHY WU IPaBHY OCY-
ny. OHO 1ITO je OMII0 MPaBo pUMCKOT rpaljaHuHa UCTOBPEMEHO je Ousla U HeroBa
oGaBe3a'”. FbHXOBO MOHAIIAMmE y jaBHO] CepH KOHTPOIICAO je LIEH30P: YaCHOCT,
030MJBHOCT, TpahaHCKe BPETHOCTH, MOPATHOCT, ¥ HCITyH-CHhe 00aBe3a ImpeMa 3a-
JEIHUIM — YIIIABHOM JIa JIK TIOIITYje MOpasl U 00MYaje CBOjUX IpejaKa T3B. /oS
maiorum'®. Kaxmapame je MpOLEHUBAHO 0] CIyuaja 0 Cllyuaja BaH OKBHPA Ipa-
hauckor moctynka. Ocysa je MOrJia IMaTH U TOJIMTHYKO o0enex;je.

Illepmejep m3aBaja HEKONMKO 3Haudema fides'': Y TaKO3BaHOM PUMCKOM
,»Mel)yHapogHOM (jaBHOM) IpaBy‘‘ MOJBpraBame pUMCKOj TOMHUHAIJH Ha3BaHO je

11. S. Tafaro, Brevi riflessioni su buona fede e contratti, 36opuuk pagosa [IpaBHor dakyi-
tera y HoBom Cany, Hou Can 3/2006, ctp. 74 — 75.

12 J. Zlinszky, lus publicum, Budapest 1998, ctp. 128.

1 TIpema KodamoBy cama 3akieTBa MarucTpara je Guia cakpaiHa Be3a 3aCHOBAHA HA
fidesy, 6una je iusiurandum fidei, o Tome: L. Kofanov, I/ carattere religioso-giuridico della fides
romana nei secoli V-III a. C.: sull’interpretazione di Polibio 6, 56, 6-15. in: Il ruolo della buona
fede oggettiva nell’esperienza giuridica storica e contemporanea, Atti del Convegno internaziona-
le di studi in onore di Alberto Burdese, vol. II, Cedam, Padova 2003, ctp. 333 — 347.

14 D. Gaspar, Eskii a romaiaknal és a sacramentum militiae, Budapest 1982, ctp. 73 — 78.

15 Cic. Pro Manilio, 7.

16 J. Zlinszky, lus publicum, ctp. 58 — 59. HaBoau xao mpumep ciydaj nedenor ekBectpa
YHjH je KOW O0uo motxpameH (4. Gellius, 4, 20, 11). [Ipema anerfoTH jenan 100po yXpameH pUM-
CKM KOIaHHK Ce M0jaBHO Ha CMOTpH Ipel ceHaToM Bozaehu cBor MpuraBor koma. LleHsop ra je
MPKO YIIHTA0: 3alITo je OH Tako 1ebeo, a Ko MOIXpameH na My koctu Bupe? Ha oBo nurame Ko-
BaHMK je MIaJbUBO OATOBOPHO, J1a O ceOu OpHHE OH caM, a 0 Komy meros ciyra Ctux. 300r He-
MIPHUCTOJHOT OJITOBOPA KOWAHHUK je Ono ocyleH fa miaTtu 3HaTHY HOBUYaHY Ka3Hy.

17 M. J. Schermaier, Bona Fides in Roman Contract Law, in: R. Zimmermann — S. Whitta-
ker, Good Faith in European Contract Law, Cambridge 2000, ctp. 78 — 81.
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deditio in fidem'®. Taxohe y , MeljyHapoaHoM (jaBHOM) IpaBy* y MeljyHapo1HIM
yroBopruMa u y MehyHapoAHUM AMIUIOMATCKUM OJIHOCUMa fides je Ouia McTak-
HyTa y CMHCITy IpHIpKaBama jgate peun' . MelyHaponau yroBopu cy 6um uy-
BaHU y Xpamy nocBehenom Oorumn Fides, koju je 6uo carpahen cpemuaom 111
Beka C. e., opest xpama Dius Fidiusa™.; 3alITHTHIUKH OHOC Y CMHUCITY ,,Bepe U
[OBEpema‘* HaJla3UMO y OJHOCY IaTpOHa M KJIMjEHTa, Kao U MaTpoHa U 0cI000-
henuka.; ¥ cMmuciy o06aBe3e Naxmbe W 3alITUTE MOXKE Jia ce mpoHalhe y HEKUM
crapuM puaynujapHuM (IPUBATHONIPABHUM) MOCIOBHMA, KOjU CY KacHHje IO-
CTalu yTyKuBH myTeM bonae fidei iudicia®.

MoskeMO KOHCTAaTOBaTH Ja je fides ka0 MEpWIO TOHAIIamkha y HajcTapuje
noba mpucyTaH y ogHocuMa PumipaHa ca apyrum Hapoanma (TakO3BaHUM Me-
hyHapogHMM OHOCHMA) KakO jaBHUM, TaKO W NMPHUBATHUM, a Takohe U y jaBHO
[paBHUM OlHOcHMa caMux Pumibana. CMaTpa ce Aa Ccy y HajpaHuje Bpeme, a u
MOYETKOM pemnyOJIMKe TPUBATHO MPAaBHU MOCIOBH PuMIbaHa jour OMIHM CTPOTO
BE3aHH 3a CrioJbaulmy popmy””. [IpuBaTHE yroBopu KBupHTa hie TeK KacHuje aa
clie/ie OBE U3 T3B. jaBHOMpaBHe cdepe™.

CriopHoO je y pOMaHUCTHIIN: J1a 1 je fides (BepHOCT) Y HajcTapuje noba ou-
Ja MOpajHa KaTeropuja WM ce MOXKE CXBATUTH Y CMHUCIY TOIITOBamka o0aBe3a
Ha cakpanHoj ocHoBHu? [Ipema ®enanjy, fides y cBoM H3BOPHOM 3HAYCHY O3HA-
YaBa OHYy BPJIMHY M MCTOBPEMEHO W 3aXTEB Ja IOHAIlamke JIMIa oJrosapa oba-
BE3H, YJIO3H KOjy je TPey3e0 — Mpe CBera - IMyTeM 3aKIIeTBe Kojy je mao. [Ipema
TOME, 03HAYaBa MOIITOBAE 00aBe3a Ha PETUTHjCKOj OCHOBH . CKIOHH CMO 1

18 D. Norr, Aspekte des rormischen Vilkerrechts: Die Bronzetafel von Alcantara,
Miinchen, 1989, ctp. 94.

19 D. Norr, Aspekte, ctp. 102 u nasee.

20 Cicero, De officiis 3, 104 u Cicero, De natura deorum, 2, 61.

2I' M. J. Schermaier, nas. deno, ctp. 78 — 80.

22 INo3Haro je 1a cy HajcTapHju MIPUBATHO MIPABHHU ITOCIOBH OWIIM CTPOTO BE3aHU 3a CIIOJba-
my Gopmy. To HIak He 3HAYM Jla M3a CBEYaHUX (POPMHU CTApOr PUMCKOT IIMBIIIHOT IIpaBa HHUje
cTajasia pUMCKH fides y BULY sponsio, Kao PeJIMTHjCKO MOpajiHa OCHOBA HCIymema Oyayhe obase-
3e. F. Pastori (La genesi della stipulatio, ctp. 567 u najee) cMatpa, 11a je 3alITiuTa CIOH3Uje iUs ci-
vilea Oua 3acHOBaHa Ha pUMCKOM ius sacrum; takohe u Tamamanka (M. Talamanca, La bona fi-
des nei giuristi romani “Leerformeln” e valori dell ordinamento, in: Il ruolo della buona fede og-
gettiva nellesperienza giuridica storica e contemporanea, Atti del Convegno internazionale di
studi in onore di Alberto Burdese, vol. IV, Milano, 2003, ctp. 41 u naspe) mumie: ,,...rapporti ispi-
rati alla fides esistevano da sempre sia nell' ambito internazionale (basti pensare alla deditio in fi-
dem) che in quello interno®.

23 Th. Mommsen, Die rémischen Anfange von Kauf und Miete, ZSS, 6 (1885), ctp. 260 —274.

2 A, Foldi, A johiszemiiség és tisztesség elve, Intézménytorténeti vazlat a romai jogtol na-
pjainkig, Budapest 2001, ctp. 9; F. Wieacker, Romische Rechtsgeschichte, 1, Munxen 1988, ctp.
506; M. Kaser, Das altromische Ius, I'etunren 1949. ctp. 338; Takohe, P. De Francisci, Storia
del diritto romano, Roma 1929, 1, ctp. 278. YV Hosuje Bpeme, G. Freyburger, Fides. Etude séman-
tique et religieuse depuis les origines jusqu ‘a | ‘époque augustéenne, Paris 1986, ctp. 99, kao u L.
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npuxBatuMo DeNjeBO0 MUIILBEHE, alld CaMy paclpaBy cMarpamo Oecrpe-
METHHUM, jep y OBOM IIEPHUOIY MOpAJTHE HOpME HUCY OMIIC OJBOjEHE O]l PEIIUTH]-
CKHX, a HUCY Omiie HH cympoTHe oBuMa. IIpe ce Mmoxxe pehu, na je ctapo cxBata-
Be 0 Mopaly yrpaheHo y penurujca npaBuia, ajad ce U U3paxkaBa Kpo3 BbHux. Y
OBOM MEpHOAY MOpaliHa NpaBWia (mos — Mopall, 00MYaju) HUCY O/BOjeHa O
pEeNUTujcKuX (fas) n He TMOCTOjU HU CXBaTame O mpaBy (ius). Umajyhu y Buny,
MehjyTum, a cy mpaBuia fas TyMadeHa, a BEJIMKHM JISJIOM M CTBOPEHA OJ1 CTpa-
HE CBEIITEHHYKHUX KOJETHja, MOKEMO CMaTpaTH Jla aHTUYKH PUMCKH fides mma
CaKkpajHy OCHOBY.

Y ToM cMuCIly cakpaiiHa OCHOBa fidesa y HajcTapujeM repuony Puma, He
Moxe 71a Gy/e CropHa™, jep je ApyIITBO GHIIO 3aCHOBAHO HA PETHIHjCKOM BEpO-
Bakby JICNIOBAA MArMjCKUX CHJIA, HA BEPOBAMbY y HYMHHO3HOCT (numida)™. Ose
Marujcke cujie cy TyMauusii MOHTH(HU, KOjU Cy Y TO BpeMe OWIM UCKJbYYHBH MO~
3HaBaOIM, YyBapy 1 TyMauu MpaBwiia MoHamama. ,,/us civile per multa secula so-
lis pontificibus notum est.” — mume Banepuje Makcum (2, 5). OBa npuBmieruja
Ipunajaia je NaTpULMjCKUM CBEIUTEHHUYKUM KoJlerrjama cBe 10 kpaja Il Beka c.
e. [lyrem Tymauema (,,interpretandi scientia apud... collegium pontificium errat
- Homnonuje, D. 1, 2, 2, 6), nonTHdH Cy MOIJH A2 YTUUY U HA IPOMEHY MIpaBHIa
noHarama. [Ipema [uuepony (De harusp. Resp. 12) oHO IITO Cy MOHTU(H PEKITU
OmII0 je ,,CBETO MICMO*‘, KAKO y CBETUM, TAKO M y PEJIUTH]CKUM CTBapHMa.

[Ipema TomMe cMaTpamo, 11a je pUMCKH fides, Kao jenan od OCHOBHUX Hje-
ja BOAMJbA Y MPBOOMTHOM BOJHMYKH OPTaHHW30BAHOM PHMCKOM JAPYIITBY 3a

Kofanov, nag deno, vol. 11, ctp. 333 — 347. Cynpotho, L. Lombardi: Dalla ‘fides’ alla ‘bona fi-
des’, Munano 1961, ctp. 72, 146. cmarpa na fides HacTaje Kao MOpajiHa KaTeropuja u qoduja ca-
KpaJIHO 3Hauewme TeK y no6a 3akona XII tabnuma.

% Mely 60okaHcTBIMa PrMa 071 JaBHHHA Cy TO3HATA GOXKAHCTBA: GOTHEba Fides 1 60KaH-
ctBO Dius Fidius xao nepconn¢ukanmje BepHocTH. [Ipema Tpaguimju Kynt 6orume Fides HacTao
je jou 3a Bpeme KpaJbeBa, aju joj je xpam Ha Kamutony moceehen ek y 111 Beky. c. e. Xpam Dius
Fidiusa je ocehen panmje, 466. rona. c. e. (npema, D. Norr, Hag deno (Aspekte des romischen
Vélkerrechts), ctp. 110). Ilpema I'ecressujy (T. Gesztelyi, A romai vallas torténete, Budapest
1991, ctp. 11) npexn Dius Fidiusom, 60)xaHCTBOM KOje je CBOje MOPEKJIo U3Beao u3 JynurepoBor
JIMKa, 3aKJIETBA Ce ToJarajia mox HeOoM, jep HeOO mpaTH cBaku Aorahaj M Ha MPEKPIINOLa 3aKiIe-
TBe yaapuhe rpoMoM.

26 J. Crojuesuh, Tabulae ceratae Herculanenses u expensilatio, Anamu IIpaBHor daxysre-
Ta y beorpanmy, beorpax 1958/2, ctp. 137 — 138. OBo BepoBame ce 6a3upa Ha CXBaTamy Jla U y
MehyJbyICKMM OJJHOCHMA JeNTyjy 3aKOHHTOCTH MCTO Kao M y PHPOIH. Y MelhyJbyICKUM OIHOCH-
Ma Tpeba J1a ce odyBa qyxoBHa paBHoTexa. Kox I'pka ce To HasuBao ,, nemesis “. OHa ce KacHHje
npeTBopmiIa y 00XKaHCTBO KOje je MMajlo 33/1aTaK Jja uyBa PaBHOTEXY M3Mel)y MO3UTHBHUX M He-
raTUBHUX €JIEMEHATa y )KUBOTY Jby/M. PUMibaHu cy 0BO G0XKaHCTBO Ha3WBalH ,, numina “. Ako 6u
HEKO MOPEMETHO PABHOTEXKY, Ha IIPUMEP HEHUCIYHEHheM 00aBese, nemesis Ou Ty paBHOTEXKY yc-
MOCTaBUO CBOjOM OCBETOM. Builo je 10BOJbHO M3BPLIMTH YCMEHY WIIM IHCaHy devotio 03HauyaBa-
BEM JINYHOCTH TIpeMa Ko0joj nemesis Tpeba na Jenyje — Ha OCHOBY Tora OOTOBH Cy MarujCcKOM
cHarom QopMyie Ornu mpuHylheHH a Aenyjy mpemMa TOM JIHILY.
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onpehuBame nonamarma KBupura, opmupan moa 3HaTHUM yTHUIAjeM CBEILTE-
HUYKHX KoJeruja. IlyTeM HBUXOBOr Tymauewa yja3d y CHUCTEM BPEIHOCTH
mos maiorum®’ 'y cMucIly 00H4aja, ai HCTOBPEMEHO M Mopana crapux (fides
maiorum™).

Mos maiorum y cmuciy obuvaja u Mopaja u3rpal)eHuX Ha PEeJUrdjCKOM
OCHOBY, jecTe pa3jior OecleIMETHOCTH AMCKYCHje O MOPAJIHO] WIIM PEJIUTH]-
CKOM OCHOBY PUMCKOT fidesa.

Fides je mpema ToMe nMaia 3HaYCHE TOIMITEHA, BEPHOCTH, TTOBEPCHA, BE-
pe, Koja mopex o0aBe3e MpHUAp)KaBama JlaTe peduu (3akeTBe) 4ecTo o0yxBaTa U
o6aBe3y 3allITHTE HHTEpECa CYHIpOTHE cTpaue y oapeherom oanocy” . Jlombap-
o1 u Bujakep cmarpajy aa je fides y cMuciy ,,3aliTUTe APYTHX IPETXOIUIIA
3HAUCHY ,,[IpUjpKaBarmba aate peuu‘, 10k Hep, nparehu Xejuua tBau na je fi-
des yBex mopa3yMeBaja MOBEpPeme U Moy3aaHocT . Fides je Griia HCTOBpeMe-
HO W PEJIMTUjCKU H MOPAJTHH a BPEMEHOM j€ I0CTana ¥ MPaBHU TPHUHIIAT.

3. Fides ka0 yHMBep3aJIHH NPUHIHUII

Bugenu cmo aa ce fides kao MepuiIo OHaIamka jaBba U y oJHOCHMMa Prma
ca JIpyruM HapojuMa, CXOJHO TOME IOCTaBJ/ba Ce MUTaE Ja Jiu je fides obaBe-
3MBaja caMo PuMIbaHe WM W NpHIAJHUAKE NPYTUX Hapoja ca KojuMa je Pum
cTynuo y kKoHTakT. [lo3Hato je ma je omHoce PuMibaHa ca cTpaHWM Hapoguma
Kako OHE paTHEe, TAKO M OHE MHPHOJIOIICKE PETyJncaja KoJieTHja CBEIITeHUKA —
¢denmjana ctBapajyhu npaBuia T3B. ¢enujaaHor mpasa (ius fetiale). Crora hemo
nohu ox KatananoBor cxBartama (elujaIHor IpaBa.

" O pa3sHEM THTAGMMA BE3AHHM 34 n0S Maiorum BALETH 30MpKy cTymmja: Bernhard Linke,
Michael Stemmler (ypemuunu), Mos maiorum. Untersuchungen zu den Formen der
Identitdtsstiftung und Stabilisierung in der rémischen Republik, Steiner, Stuttgart 2000. (Historia
Einzelschriften 141). VII, 319. ctp. ¥V oBoj 30upmu Bernhard Linke (Religio und res publica.
Religioser Glaube und gesellschaftliches Handeln im republikanischen Rom, 269-298) noHoBo
NOCTaBJba MHUTamE Ja JIM Cy PeJMIHjcKa npaBuia PumibaHa Ouia 3acHOBaHA Ha MPABOj BEPH HIH
cy cayxunu nonutuim Puma. Cmarpa, 1a cy Pumibanu 3ancra OWin yBepeHH y To, Ja aKko MOCTY-
rajy npemMa npaBuiInMa 3ajeHune nMahe Kako MOAPIIKY a Takohe u 3amTtuty 6orosa. Ha oBaj Ha-
YuH 3aIITHREHH O CIIOJbALIHE OMACHOCTH TPebain Cy KOHTPOIMCATH CaMO yHYTpAIlbe OJHOCE. ;
VY morneny oBor nutama Tamamanka (M. Talamanca, Istituzioni di diritto romano, Milano 1990,
cTp. 24 — 25), 3ay3uMa CTaB Jia Cy peJIMrHjcKa IpaBmiia Ouia yTeMesbeHa Ha MOJMTHYKO] BOJBH, a
He Ha 00Xjoj BOJBY, HUTH Cy IIPOM3allIa U3 IIPUPOJIE CTBAPH (Terum natura) — Maja UIaKk cMaTpa
Jia je OBO IMOCIIE/be CXBAaTAMEe UTPANIO YIIOTY IIPH TyMadewy IpaBa, Kako y MOHTH(HKAIHO] TaKO
Y JIANYKO] jypUCTIPY ICHIH]H.

28 M. Voight, Das lus naturale, aequum et bonum und ius gentium der Romer, 111, Leipzig
1856 — 1871, ctp. 229.

* Cnmuano S. Tafaro, Riflessioni sul rapporto tra buona fede, debito e condizione della persona,
cTp. 24. www.revistapersona.com.ar wia http://www.revistapersona.com.ar/Persona29/28 Tafaroit.htm

3 [pema M. J. Schermaier, nas. deno, ctp. 79.
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KaTanano aupekTHO HE TOBOPH O fidesy, Beh 0 HaJHAIMOHAHOCTH ius fetia-
le’!, mpBeHCTBEHO ca acreKTa PaTHOr MpaBa, MPH YEMy Pa3MaTpa JOCTYITHOCT
PUMCKHX PEJMIHjCKMX KOHIenarta W cTpanuuma. KaTtamaHo cMaTpa anpuopu-
CTHUYKHM CXBAaTambe J1a je 00aBJbambe CBEUYAHNX PaJiibi OTPaHUYEHO caMo Ha ofpe-
henu Hapon. He Herupa na mocroje pelMIvjCKU CBEYaHW aKTH KOje MOTY Ipey-
3eTn camo puMcku rpahanu u JlaTuHuM, aM IO TOME HE MOJXKE Ja ce M3BydYe 3a-
KJbYYaK Jla Cy CBE PEJIMIHjCKEe CBEYaHE pajihe Pe3epBUCAHE CaMO 3a MPUMATHUKE
pUMCKe civitas. lus fetiale CTBOpEHO 011 CTpaHe CBEIITEHWYKE KOJIeTHje (ernujana
pamy peryiucama ofHoca PuMibana ca cTpaHHM HapoaMMa Kako 3a BpeMe para
TaKo W 3a BpeMe MHpa, jeIHAKO ce NPUMEHHMBAIO KaKo Ha HapoJe KojuMa je Mo-
CTOjao MeljyHapoAHM YTOBOp, TaKO W Ha HApoJe ca KOjuMa TakaB YyroBOp HHje
6uno 3akipyueH. Karanano, no3uBajyhu ce Ha Jlymesuna cmarpa, 1a 0K cy ce y
TIOTJIeTY iusa, KOje je PEeTyucao yHyTPAIIkhEe OTHOCE PUMCKE 3ajeqHHIIe, KOH3EeP-
BaTHBHO NPHUJIpKaBajIy CTapuX NpaBHia, y OJHOCY ca APyTUM HapoauMma Qeruja-
JIM Cy MIMAJTH 3a 33/1aTaK Jia 1ajy YBEeK HEKy HOBY — MUCTUYHY OCHOBY 3a JIaJbU Ha-
npenak rpanaa (,,i feziali dovevano dare una sempre nuova - base mistica- alla -
marcia della citta*)*. Tloce6HO UcTHYE 1a ce ius fetiale IPUMEHUBANO Y OTHOCY
Ha cBe Hapoje . YKa3yje M HA TO, Ja MCTOPH]CKM TIOCMATPAHO TOPEKJIO CAMMX
(enmjana He Be3yje ce MCKIbYUYHMBO 32 PuMm, HuTH 32 JlaTuHe, Beh 3a 3ajemqHIUKy
eTpypCKo-UTAICKy 3ajemuniy (,koiné culturale®)’*. Tlpema Karamany, xopumhe-
E 3aKJIETBE KOja Be3yje M obaBe3yje Hapojae OWio je Takolhe yHHBEp3alIHO NpHU
3aKJpydery cropazyma. OnHa je xopumrheHa kako Ha Mcroky, Tako n y I'pukoj
Kao 1 KoJ Pumsbana, CTUM IITO ce MO MpaBHIIy CBaKH HApOJ 3aKJIEO CONCTBEHUM
6oxanctuma’ . Haj3an Karanano 3aksbyudyje, 1a je pUMCKH IPaBHO-PEITUIHjCKH
CHCTEM MMao CBOj LieHTap y Jynutepy, u Oaml je 300r Tora OMo yHUBEp3aiaH.

[Ipema Karanany oBa BUpTyelIHA YHHBEP3aIHOCT (hernjaIHOT IpaBa peau-
30BaHa je y oHOj chepm omHOca (ca KpaJbeBUMa, HApOIUMa WM II0jEIHHAM

31 P. Catalano, Diritto e persone, 1, Torino 1990, ctp. 23 — 29.

32 P. Catalano, Diritto e persone, ctp. 30; G. Dumezil, Remarques sur le ius fetiale, Revue
des etudes latines, 34/1956 Paris 1957, ctp. 100 u naspe.

33 Liv. 5, 27, 6: ,,Nobis cum Faliscis quae pacto fit humano societas non est; quam ingene-
ravit natura utrisque est eritque. Sunt et belli sicut pacis iura, iusteque ea non minus quam forti-
ter didicimus gerere“; Cic. De off. 3, 108.

34 P. Catalano, Diritto e persone, 1, ctp. 22 — 23. Bunetn Takohe, Liv. 1, 24, 4; CIL X, 797;
Liv. 8, 5; Liv. 1, 32,5; CIL 1, ctp. 202 (= VI, 1302); Vir. 111. 5; Serv., Aen. 10, 14; Dion., 1, 21;
Serv. Aen. 7, 695; Liv. 8, 39, 14. Beh je ®ucren [le Kymamx cmarpao aa je mocrojao 3ajeIHUUKI
KyaT pennjana y Mtanuju ciuyan rpukoM KyJITy KOjU ce IPHUMEmBHBao y Mel)ycoOHMM opHOCHMa
Hapona, o Tome, F. De Coulanges, Az antik vdrosallam, na mahapcku jesuk npeseo A. beprai,
Budapest 1883 (monoBo mrammano, 2003), ctp. 240, kao u ctp. 311 — 316. [eramHuje 0
nmuteparypu, P. Catalano, Diritto e persone, 1, ctp. 23. H. 35.

35 Yak HE TO HHje OMIIO HEOIIXOJHO JIa CE CBAKU HAPOJI 3aKIIM-E CBOM O0KaHCTBY, jep je ’
o Tora Omio u3ys3etka, o tome: P. Catalano, Diritto e persone, 1, ctp. 45 — 49.
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CTpaHIIMMa) KO0ja je MOoCTojaa He3aBUCHO KaKO O] MOCEOHE CarylaCHOCTH TaKO W
0]l 3ajeJHUYKE eTHWYKe mpunagHoctu. OBaj cucTeM ce MOxe aeduHHCcaTH Kao
HaJHAIMOHAJAaH M TaKBE INMPHHE KOjH je MOTrao Ja Ce MPWIAroAu PasIMuuTHM
HAPOIMMa ¥ BOhEH je MOIMTHKOM KO0ja je MMaJia 3a IiJb YHHBEP3aIHO APYIITRO ..

Mapna Karanano n3zberaBa ga KOpUCTH TEPMUH fides Kaaa MUIIE O YHUBEP-
3aJHOCTU (helMjaIHoT MpaBa, IPyTry ayTOpH YKasyjy Ha M3BOpE y KOjuMa ce KO-
PHCTH OBaj TEPMUH, IPBEHCTBEHO Y 00muKy fides publica’.

Bapon n u3puuanto nosesyje fides ca ius fetiale, jep je HaBeo na cy ¢eruja-
7Y JOOMIIM Ha3WB Oalll 1o TOMeE MITO Cy CE cTapalld O MOIToBawY fides publica
Mely Hapoauma.

Varro, Lingua Lat. 5, 86: ,, Fetiales, quod fidei publicae inter populos pra-
eerant: nam per hos fiebat ut iustum conciperetur bellum, et inde desitum, ut
f<o>edere fides pacis constitueretur. Ex his mittebantur, ante quam concipere-
tur, qui res repeterent, et per hos etiam nunc fit foedus,” quod fidus Ennius scri-
bit dictum* (Peunjanu, Koju cy ce crapaiu o nomroBamwy fides publica mehy
HapoJIrMa: jep o \mHUMa part je Tpebaso ma Oy/e mpaBeaHo BoheH, U paT Ou 3ay-
CTaBHJIM J1a OM yrOBOPOM O CaBe3y YCTaHOBWIIM Bepy (4acT) mupa (fides pacis).
Hexku on mux cy mocnaTtu mnpe Hero mro je o0jaBibeH (paT) fa O TpaXKUiIH Mo-
Bpahaj (oTeTnx) cTBapH, 1 MyTeM BUX CE U JaHac YMHH caBe3 (foedus), KOju je
kako Ennje muire 610 n3roBopeHo kao fidus)*.

[Ipema Tome, HE MOXe OUTH CIIOPHO 1A je fides Omita ocHOBa T3B. MehyHa-
POIHOT jaBHOT IpaBa.

W3Bopu yka3zyjy ¥ Ha TO Ja Cy W NPHUBATHONPAaBHU OJHOCH PumibaHa ca
CTpaHHM HapoIMMa Gasupan Ha fidesy” . O631poM Ha TO 1a je denujanto npa-
BO peryimcano He caMo paTHe Beh u MHUpHOJIOIICKe oHOce Pumibana ca crpa-
HUM HapoJauMa, OHO je peryjucajo H OJHOCE pa3MeHe Jo0apa U caMHUM TUM
IIPETXO/IH KacHHje Y TOKY JaHIU3Upamka paBa GOPMUPAHOM ius gentiumy" .

V caBpeMeHOj TUTepaTypH HE cMaTpa ce CIIOPHUM Ja Cy ¥ IPUBATHO TIpaB-
HU YroBOpM PHUMIbaHA ca CTpaHMM HapoaMMa OWIH 3acHOBaHH Ha fidesy''.

36 P. Catalano, Diritto e persone, 1, ctp. S0.

37 Tako ua mpumep, F. Gallo, nas. deno, ctp. 131. ykasyje Ha cnexehe Texcrose: fides Ro-
mana (Liv. 5, 27, 11); Punica fides (Liv. 30, 30, 27); fides sociorum (Liv. 9, 6, 4; 23, 22, 6); fides
socialis (Liv. 21, 7, 3); fides societatis u fides dedititionis (Liv. 6, 10, 4); yonmureHo y ogHucMa
mely mapomgmma (Liv. 21, 25, 7; 30, 25, 9).

3% Amammsu oor tekcta, Bunery, F. Sini, “Fetiales, quod fidei publcae inter populos prae-
erant”: riflessioni su ‘fides’e “diritto internazionale” romano (a proposito di ‘bellum’, ‘hostis’,
‘pax’), in: 1l ruolo della buona fede oggettiva nell esperienza giuridica storica e contemporanea,
Atti del Convegno internazionale di studi in onore di Alberto Burdese, vol. III, Milano 2003, ctp.
481 — 541.

39'S. Tafaro, nas. deno (Brevi riflessioni su buona fede e contratti), ctp. 74 —75.

“0F. Gallo, nas. deno (Bona fides e ius gentium), ctp. 116 — 132.

*1 KpuTHKy y MOTJIe/ly HeIOCTaTKa HEOCPEHIX H3BOpa, BHACTH y: R. Martini, Fides e pi-
stis in materia contrattuale, 11 ruolo della buona fede oggettiva nell’esperienza giuridica storica e
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[actopu 10 3aKJpyyKa O YHUBEP3aJTHOCTH NMPUHIHMIIA fides y 00IaCTH TPUBATHO
MpaBHUX OJHOCA JI0JIa3d Ha OCHOBY ymopelema CIIOH3Hje ca CTUITYJIALlHjoM.
Cwmartpa n1a sponsio u stipulatio uMajy pa3In4nuTo NOPEKIIO, KAKO Y MOTJeNy HH-
xose 3aurtute’’, Tako u pyukimje” u dopme™,

[Ipema ommre npuxBaheHOM MUILJBEY, CTHITYJIAlM]ja je HACTala MPOIIH-
puBameM npumene crionsuje’. Sponsio ce, meljyrum mu 1o I'ajy He MOXe 11a ce
TIOMCTOBETH Ca CTUITYJIAIH]OM jep j& CIIOH3HMja TUITUYAH [10Ccao ius civilea, a cTH-
myJiaiyja npunania ius gentiumy%. [Ipema [Tactopujy sponsio ce 6a3upa Ha cTa-
poMm ius sacrumy Pumibana’’, a OCHOB CTHIyNALIMjE CE HANA3H y KOHLENTY fides.
Crionswuja ius civilea cBOjy mpBy 3aIITUTY je 100WTIa TyTeM MIPaBHIIA ius SACrum.
[MacTopu cMaTpa BepoBaTHUM Jia j€ C APYyre CTpaHe CTUIyJIAIU]a Y ius gentiumy
HAIIA CBOjy NPBOOMTHY CaHKIHMjy myTeM fidesa®™. O6a mucTHTYTA perymuury
aHaJIOTHE Mpo0JjeMe i y pa3lnuIuTUM CUCTEMHMa M OBaj Iapajiesin3aM UX BO-
IV Ka yBpIITaBamy y BepOaiHe KoHTpakTe. Takohe cmaTpa, a To ce MOXxke cMma-
TpaTU U OMIITe NpUXxBahieHUM MUIIBCHEM, J1a j€ KOHIICTIUjU U pa3paau bona
fidesa y jypuctipyJeHIIHjH TPETXOIIIIA jeJHa MHOTO BHIIIE €MITHPHjCKa KOHIIETI-

contemporanea, Atti del Convegno internazionale di studi in onore di Alberto Burdese, vol. III,
Milano 2003, ctp. 439 uH. 1 u 2.

42 F. Pastori, La genesi della stipulatio e la menzione della bona fides nella Lex de Gallia
Cisalpina con riferimento all’actio ex stipulatu, Studi Betti, vol. III, Milano 1962, ctp. 569 — 570.
V OKBHpY CakpaJlHOT MpaBa CIIOH3HMja HAcTaje Y3 PEJMIHjCKH o0pen, Tj. M3roBapameM CBEYaHe
¢dopmyne koja je momoOHa &a Be3yje 3a OOKAHCTBO OHOT Koju ce obaBesyje. CaHkimja 3a
HEHCITYyBeHmhe 00ehaHor je majjame y HEeMHIIOCT U MpokiieTBo. Takole, F. Pastori, Appunti in tema
di sponsio e stipulatio, Milano 1959, ctp. 61 u 158.

B F. Pastori, nas. deno (La genesi della stipulatio), ctp. 575. Y HajcTapuje Bpeme IpHMeHa
CTOH3Mje HUje OMia orpaHnveHa Ha IMOBHHCKe ogHoce Beh je yxipyunBana u sponsalia, sponsio
votiva, sponsio internazionale xao u communis rei publicae sponsio, cTora ce He MOXe CXBATUTH
y cmuciy yroopa. [Ipema [lacTopujy crioH3mja HHje jenaH o1 U3BOpa OOJHTaInuje, jep CIIOH30D
He obOehaBa CBOje MOHAIamke, HEr0 Ce IMOCTaB/ba KAa0 TapaHT 3a BEPOJOCTOJHOCT Ipemy3eTe
pazme.

* F. Pastori, nas. deno (La genesi della stipulatio), ctp. 575 — 578. Y KIacH4HOM IpaBy
CIIOH3HWja U CTHUIYyJIalja Cy NMpUOIMmKEHe Ha Taj HAYMH LITO Cy yBPILITEHE Y BepOaiHe KOHTPAKTe.
[TacTopu WcCHpaBHO 3amaxka, Ja y CTBapH CaMo je sponsio THNHWYaH BepOalTHH KOHTPAKT.
Crunynanuja MoXe Jia ce 3aK/by4yd KOpUIINemeM pasiIMyUTHX PedH, Na YaKk U Ha PasiInuUTHM
jesunuma. JloBohemeM y Be3y ca CTHUITYIIALHjOM KOHIIETIT CIIOHCH]j€ YIa3H Y KPH3Y.

4 B. Biondi, Contratto e stipulatio, Corso di lezioni, Milano 1953, ctp. 283.

* Gai. Inst. 3. 93: ,,Sed haec quidem verborum obligatio DARI SPONDES? SPONDEO
propria civium Romanorum est; ceterae vero iuris gentium sunt, itaque inter omnes homines, sive
cives Romanos sive peregrinos, valent”.

4T F. Pastori, nas. oeno (La genesi della stipulatio), ctp. 567. O PeTHIHjCKOM KapakTepy
croH3uje y HajpanujeM nepuony Puma, takohe: H. A. A. Danz, Der sacrale Schutz im rém.
Rechtsverkehr, Jena 1857, ctp. 102; A. Pernice, “Zum rom. Sacralrechte”, 1, in Sitzungsberichted
Akad d Wiss. zu Berlin, 1885, I, ctp. 1159.; M. Kaser, Das altrémische ius, Gottingen 1949, ctp.
256.; A. Magdelain, Essai sur les origines de la “sponsio”, Paris 1943, ctp. 6-154.

8 F. Pastori, nas. deno (La genesi della stipulatio), ctp. 581.
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uuja ius gentiuma, a TO je HajBepOBaTHU]jE OMO KOHIICNT fidesa y CMUCIY MOBeE-
pewa (affidamento). O Tome roBOpe HparMeHTH KOMEHTapa eAuKTa ,,de rebus
creditis “ KOju y CyIITHHHA KOHCTUTYUIILY CaApPXKHUHY ,,credere . Ilpema Yimuja-
ay (D. 12, 1, 1 § 1) mox nacnoB enukra “de rebus creditis” ymazu mutuum,
commodatum n pignus. 3ajeJHAYKN €JIEMEHAT OBUX YTOBOpa je MPEHOC CTBapH
(genera iy species) IpyromMe y Kora ce nma IoBepeme 1a he ctBapu KacHuje
6utn Bpahene. JacHo je 1a y OBOM ciy4ajy HHjEe ped O TEXHHYKOM KOHIICITY
bona fides, xoju je koMIUIeKcaH U 00yxBaTa CBa CBOjCTBa bonus pater familiasa,
HETO jeTHOCTaBHO O MOBEPEHY, O BEPOBabYy y Tyhe UCIIpaBHO NOHamame (alie-
nam fidem sequi), K0je jeé OCHOB YTOBOPHUX OJHOCA W MOKpehe mojenuHIa na ce
yOycTH y TakaB ojHoc. Ha To ykasyje u fidepromissio xao HajcTapuju OOJIUK
cTUITyJlanyje, koju Beh u mo xopumheHoMm u3pasy ykasyje Ha fides, anu He U Ha
bona fides v Hanazu cBOjy CaHKIHM]Y y TIOy3/aBamy y MOMITEHO NOHAIIAKE pro-
mitenta. IIpema IlacTopujy mpe Hero mTO je fidepomissio ONO CAaHKIIMOHUCAH Y
ius civiley, oH je y nipakcu ius gentiuma y fidesy umao enemeHT cankiuje. O0a-
Be3a M3 CTHITyJIalyje je Onia 3aCHOBaHAa HA BEPHOCTH M MOBEPEHY M BEPOBATHO
je oma mpaheHa ToOMJbEHEM IIITAIA (Stipula) Ha Ba 1ena oJ Kojer cy o0e cTpa-
He JJ00HIIe OTOBHHY Kao J0Ka3 O 3aKJby4eHOj CTUMyIAMjH .

Cmarpamo Beoma 3HauajHoM [lacTopujeBy KOHCTaTalujy Aa ce sponsio 3a-
CHMBA Ha PENUTHjH M INPETIIOCTaBJba MPUIAJHOCT YTOBOPHUX CTpaHAKa HCTO]
penuruju, ok ce fidepromissio 6a3upa Ha fidesy xoja mpejacraBiba Be3y Mmehy
JbyIMMa, TaKBY Be3y Koja je Takolje 3aCHOBaHa Ha PEJIMIHjH, alld KOja je 000~
Ha J1a Be3yje cyOjeKTe, IPUIaTHUKE PA3HAM PETUIHjCKIM BEPOBAmIMA ..

Ha mopexiio u 3acHOBaHOCT CcTUITYJAIH]je Ha fidesy ykasyje lex de Gallia Ci-
salpina, nozHat nox Ha3uBoM Lex Rubria. Tlotnue, padyHajyhu of ocHUBama
rpana Puma u3 705-712 roguse Tj. U3 BpeMeHa oKo 50-¢ roauHe crape epe. Oba-
BEIITaBa HAC O JypUCIUKIMjH TeperpuHCKor nperopa y Llucanmuuckoj [ammju
MOBOZIOM “operis novi nuntiatio”. YKa3yje Ha CTHUIIyJIAIM]y KOjOj je Iojara Ty-

x0a ca k1ay3ynom bopmyne “quidquid dare facere oporteret ex fide bona’'.”

4 TIpema Usumopy CeBuibckoM, stipulatio notude ox peur stipulum (wramuh). Isid. Etym.
5, 24, 30: “dicta autem stipuiatio a stipula: veteres enim, quando sibi aliquid promittebant, stipu-
lam tenentes frangebant, quam iterum iungentes sponsiones suas agnoscebant, sive quod stipulum
iuxta Paulum iuridicum firmum appellaverunt.” Tlayn stipulum Tymadan y cMucity firmum (4BpCT).
P.S. 5,7, 1: ,,0bligationum firmandarum gratia stipulationes inductae sunt, quae quadam verbo-
rum sollemnitate concipiuntur, et appellatae, quod per eas firmatas obligationum constringitur:
stipulum enim veteres firmum appellaverunt . Ilpema Bapony stipulatio ce U3BOIN U3 peuH Stips
(noBuanu m3Hoc, HoBumnh). Var. De 1. 1. 5, 182: ,, Hoc ipsum stipendium a stipe dictum, quod aes
quoque stipem dicebant; nam quod asses librae pondo erant... non arca ponebant sed in aliqua
cella stipabant... et qui pecuniam alligat, stipulari et restipulari .

SOF. Pastori, nas. deno (La genesi della stipulatio), ctp. 582.

> Lex de Gallia Cisalpina (a. 705-712), XX ,,...Iudex esto. Sei, antequam id iudicium qua
de re agitur factum est, Q. Licinius damni infectei eo nomine qua de re agitur eam stipulationem,
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[To3naTo je ma je crumynanuja y ius civiley 3amruhena ca actio ex stipu-
latu w puIama MoOCIOBUMA Stricti iuris KOju ce OMTHO PasluKyjy on iudicia
bonae fidei. Lex Rubria, mehytum, campxu Gopmyiy TyxkO0e Mo K0joj cyauja
3a clly4aj U30CTaHKa PElPOMUCHje OJHOCHO HAJOKHAJAC MPUUYUILECHE IITETE
(damni infecti), Tpeba qa ocyAH TY)KEHOT Ha CBE OHO LITO [TOBOJIOM CTHITYJIa-
Luje Ha OCHOBY bona fides Tpeba na na wnu yunnu. OBaj U3BOp, KOjU ce cMa-
Tpa jeIUHUM TJ/Ie ce 1ocao stricti iuris Be3yje 3a bonae fidei popmyny, nza-
3Ba0 je XKHMBY paclpaBy y POMaHHMCTHIIH, ajld JI0 onuITe npuxsaheHor perre-
Fha UIAK HUje CTUITIO .

[Tacropu, oBy 3auyhyjyhy dopmyny objammaBa HajcTapHjIM OOJHKOM
CTHIIYJAlMje 3aCHOBaHMM Ha fides’ . CMaTpa BEpPOBaTHHM Ja j€ IePEerpUHCKH
nperop crBapajyhu 3amTury ¢ugenpoMucuju y GopMmyiid crioMenyo fides, jep
je fides 6una npBOOUTHH OCHOB CAaHKLMOHHUCAHa OBOT MHCTUTYTA y TPAKCH ius
gentiuma. YHOIICHE CTUIYJIAlMje Y CUCTEM ius civilea 1oBeno je 10 npudImxa-
Barba OBOT MHCTUTYTA CIIOH3MjU M H-EHO] 3alUTUTH IIyTeM dactio ex stipulatu xoja
Tyx0a npunana strikti iuris Ty>xOama. Ha oBaj Ha4uMH, 110 HeTOBOM CXBaTamy,
CTHITyJanyja je Omira UCTPrHyTa U3 00JaCTH MOCioBa 0a3upaHuX Ha fidesy, Ha
OCHOBY Kojer je ¢opMUpaH U HEH HajcTapuju o0MuK — fidepromissio. OBakBa
€BOJIyIIMja CTUMYJanuje Oa3upane Ha fidesy jnoBelilie 10 MPOMEHE U CIIOH3Uje Y
KJIACHYHOM TIpaBy y MOy MOCTaBJbakha BOJbE CTpaHaKa (voluntas) u3Han us-
roBopenux peun (verba)*.

[a je fides 3acHOBaH Ha peNUIHjCKOM BepoBamy PuMibaHa TO 01aBHO HUjeE
CIIOPHO Y POMaHUCTHUIIN, HOBHja je koHcTaranuja [lacTtopuja na je fides n TakBa
penurujcka Be3a Mely JbyAuMa Koja HE 3aXTeBa NMPUMAJIHOCT UCTO] PEIUTHjU
Beh Moxe 1a Besyje u 00aBe3yje U pa3IuuuTe HApoJe, 1a HOCH ¥ ceOu MelyHa-
POJIHH €NIEMEHT U CaMUM THM MOXe Jia OyJie OCHOB YyroBOpa 3aKJby4eHUX U ca
NeperpuHuMa, Kao IITo je O1o ciiydaj ca (puaenpoMucujom.

IMpema ToMme, fides je Ouna oHa Be3a Koja je Be3nBaja U 00aBe3uBaa pas-
JUYUTE HApOJE HE caMoO Y IbMXOBUM Mel)yHapoJHUM jaBHO MpaBHUM Beh u npu-
BaTHO MPaBHUM OJJHOCHMA.

quam in quei Romae inter peregrinos ius deicet in albo propositum habet, L. Seio reipromississet:
tum quicquid eum Q. Licinium ex ea stipulatione L. Seio dare facere oporteret ex fide bona dum-
taxat HS eius iudex Q. Licinium L. Seio, sei ex decreto duovirei quattuorvirei praefectusve ex lege
Rubria, seive id plebeive scitum est, decreverit. Q. Licinius eo nomine qua de re agitur L. Seio
damnei infectei repromittere noluit, condemnato, sei non paret, absolvito....”

32 Bugnern, M. Horvat, Bona fides u razvoju rimskog obveznog prava, Zagreb 1939, ctp.
77 - 8o.

53 Taxobe, F. Gallo, ras. deno, ctp. 143 — 146.

S+ F. Pastori, nas. deno (La genesi della stipulatio), ctp. 584 - 585.
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4. Pazno3u npeodpazkaja fides y bona fides y npuBaTHo
NMpaBHUM OJHOCHUMA

Jenan oJ CIOpHMX M jOII yBEK HEpeUIeHHX MpoOJieMa jecTe 3aIlTo M KaKo
je momwto 1o pomene fides y bona fides® . Tlocmatpajyhn poMaHHCTHUKY JTHTE-
parypy MUIILJbEHa 0 TOME ce Kpehy y 1Ba OCHOBHA MpaBIia.

Jenna rpyna poMaHuCTa UMa y BUAY PasiUKy y IIMPUHH MOpajHe o0aBe3e
Tpey3eTe Ha OCHOBY fidesa w Ha OCHOBY bona fidesa. JIpyra rpyna aytopa, pu-
xBarajyhul yHHBEp3aJHOCT KOHIENTa fides, TONIA3U OJi PasiMKe y CXBaTamy
OBOT' KOHIIENITAa O]l CTpaHe HapoJa YKJbYYeHHUX y PHUMCKy mmnepHjy, Kao u Te-
Kby J1a Ce JIOJaTKOM TpHJieBa bona OBe pa3iuke npesasul)y.

[Mpumaganmm npBoj rpynu pomanucra [lepann n bexman mojMoBHY pas-
muky m3mel)y fides n bona fides nanaze y Tome 1a 0K fides o3HagaBa camo o0a-
Be3y HUchnymema obchaHor u MoryhHOCT yTyXuBamba He(hOpMaiHEe MOpaHE
obaBe3se, bona fides je on Tora MUPH U OJHOCU Ce HA officium iudicis xon Beh
YTBphEHUX HUBWIHHUX TYKOW y CMHUCIY Ja MPOLIMpYje CYAUjHHO OBJamhermne
cioboHOT pacyhuBama M y3uMama y 003Up OHOT LITO CE Y MOIITEHOM IpOMe-
Ty 3aXTeBa O]l MOIITeHUX Jby . OBU ayTOPH UCTOBPEMEHO UCTUYY Nia bona fi-
des HeMa HUKaKBe Be3e ca AY)>KHOCTH HCIYHEHha MPeMa 3aKJbydeHOM YTOBOPY
HUTH Ca yTYKUBOCTH HCTHX .

Osga jenHo BpeMe Biaaajyha xumnoresa je BpeMeHOM Omia of0ayeHa y aemy
y KOjeM He Ipu3Haje KOHTHHYHUTeT u3Mmely nojma fides u bona fides. Tako npe-
Ma XopBary, KacHHUje oJaT NPHUIEB ,, bona “ HUje CyIITUHCKH NPOMEHHO I0jaM
fidesa. Bona fides je 3Haunna u najbe BEPHOCT M ApKarbe 3a/1aTe peur Kao u fi-
des, TUM I1a je OBaj 10jaM BPEMEHOM TI0J] YTHIIAjeM jypUCIIPYICHIIIje JOOHO U
Jlajba eTHYKa 0oOesieja MOITeHha U YeCTUTOCTH, MOHAMIamka KOje je CYNpOTHO
CBAKOM JIOJIO3HOM TIOHAIIAbY .

Osaj npaai mpati y HoBuje Bpeme u Tapapo™". ITpema Tadapy npumena
MIpUHIHUIA fides je moBena 1o pa3dujama cTporux (popMaIHOCTH CTapUX YTOBO-
pa myteM yBolema cTumynamuje (Koja je Memaia ¥ BPeMEHOM je M 3aMEeHMIIa
cnoH3ujy). Crumnynanyja koja je myreMm fides Ouia TymMadueHa CXOJHO U3TOBOpE-
HUM peunMa (fit quod dicitur), BpeMEHOM je TIOf] yTHIIajeM jYPHUCIIPYIeHIIHje 1
MPETOPOBE aKTUBHOCTH MPOMEHH-CHA Y CMUCIY JIa U3TOBOPEHE PEYH OAT0Bapajy
1IpaBoj 06aBe3M NMPOMHCOPA , a y NPUHIMIATY M NPABOj] BOJBM CTpaHaka’ .

53 M. J. Schermaier, Bona Fides in Roman Contract Law, ctp. 77, H. 88.

%8 [Tpema, M. Horvat, Bona fides, ctp. 30 u 37.

STML Horvat, nas. oeno, ctp. 31.

58 S. Tafaro, nas. deno (Riflessioni), cTp. 24.

% Taapo HaBoaw crienehn mpuMep: y ciIydajy CTHIyJIALH]e O oceay (3EMIBHIITA) OCYIa
Ha "quanti res est” je U3BOPHO 3HAYMIIA CaMy BPEIHOCT CTBApH Tj 3eMubulITa. [IyTeM Tymaderma
MpaBHUKA ,,quanti res est” 1oOuja 3Ha4YEHE ,,KOIUKO BpeIU HHTEpeC Ha Koju ce obehame omHOCH™
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O03upom Ha TO 11a je fides Oniia CynpoTHA MPEBAPHUM PajilbaMa, BPEMEHOM je Y
KOHTPAaKkTHOM TpaBy ¢opmainy fides 3ameHnsIa OHa HEQOpPMaIHA U YMECTO ,,He-
ka Oyze oHo mTO je peueHO™ (fit quod dicitur) HacTana je o6aBe3a Ha OHO IITO
Ce CTBapHO AyTyje: age quod agis (3axTeBaj oHO mTO 3axTeBar). [Ipema Tada-
py yciiea oBux mpomeHa fides je nobuia obenexje bona.

OBy npBYy XUNOTE3Y 1A je fides y CMUCITy IPUpKaBamba JaTe peur OMOTY-
huna yryxuBocT HehopmaHO mpey3ere obareze motBphyje u Llumepon na Bu-
e Mecta y cBojuM cnircuma. Ha mpumep:

Cicero. De officiis 1, 23: ‘credamus... quia fiat, quod dictum est, appella-
tam fides’ (Bepyjemo...1a Heka Gyzie, OHO IITO je pedeHo, Hasusa ce fides) .

Cicero. De officiis 1, 23: ‘Fundamentum autem est iustitiae fides, id est
dictorum conventorumque constantia et veritas’ (OCHOB npaBze je, mehyTum, fi-
des , Tj. CTAJIHOCT U HICTHHUTOCT Y PEYCHOM M YTOBOPEHOM).

C nmpyre ctpane, y norieny bona fides llunepoH ykasyje Ha MPOITUPCHE
nojma fides, ipe cBera y cMuCIy na bonae fidei oHaiame UCKJbY4yje peBapy
u npumeHy cune (doulus n vis). Y LunepoHoBo Bpeme bona fides jomr Huje
oTBapasia MOTYhHOCT cyamju fa y3Me y 003Hp CBaKy OKOJHOCT CiIydaja W jJa
MpeCyu 1O CBOM CJIO0OJHO CYAMjCKOM YBEpemY pyKoBojaehu ce Hadearuma
MPaBUYHOCTHU U CBpcUcxoaHocTH. LuniepoH ykasyje camo Ha To J1a ce pyHKuuja
pernipecuje dolusa M yBakaBama IpaBe BOJbE CTPaHAKA, OJHOCHO IOIITEHOM
MpoMeTy oAroBapajyher noHamarma, rmoyesna u3 Kiaysylne ,,ex fide bona” u3Bo-
JUTH MIOCTETIEHO Herle y BpeMe U nox ytuuajem Ksunra Mynuja Cuesone (De
off- 3, 17, 70). Ilpema Tome, ox Llumepona cazHajeMo He caMo O cxBaTamy bona
fides y BpeMeHy y KOjeM je caM KHUBEO, Beh HEITO | Ipe Tora, jep ce OH MO3MBa
Ha cBor yunrtesba Keunta Mynuja Cuesone. [lon yTunajem HOBe WHTEpHpeTa-
uuje “ex fide bona”, xoja une U MPEKO AY>KHOCTH UCIYHEHa OHOT LITO je Yro-
Bopero®, I{uuepon cxpara riaBHy GyHKIH]jy OBe Kiay3yie y Tome, 1a bona fi-
des uckipyuyje dolus.

Cic. De off- 3, 15, 61: “iste dolus malus et legibus erat vindicatus...et sine
lege iudiciis, in quibus additur ‘ex fide bona’ (dolus malus je v 3axoHHMa 3aX-

a To je BpeJHOCT mocena, a He neHa semspnumra. D. 43, 17, 3, 11 Ulp. 1 69 ad ed.: in hoc interdicto
condemnationis summa refertur ad rei ipsius aestimationem. " quanti res est" sic accipimus "
quanti uniuscuiusque interest possessionem retinere". Servii autem sententia est existimantis tanti
possessionem aestimandam, quanti ipsa res est: sed hoc nequaquam opinandum est: longe enim
aliud est rei pretium, aliud possessionis.

0D, 34, 5,26, Cels. 26 dig.: Cum quaeritur in stipulatione, quid acti sit, ambiguitas contra
stipulatorem est.

61 Takole: Cicero. De republica 4, 7; Cicero. Epistulae ad familiares 16, 10, 2; Cicero, De
off.-1,7,23.

Hunepon wasonu (De off. 3, 15, 62) na je CrieBosia IpHMIMKOM KyIIOBHHE 3€MJBHIITA CaM

COIICTBEHOM BOJHOM NOBehao IeHy IpeKo OHOT HITO je MpOJaBall TPaXKHo, jep ce yBepuo, 1a
3eMJBHINTE BPEIH BHUIIE.
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TEBaH /KaKaBaH/ ..M BaH 3aKOHA IIyTEM CIIOPOBa, Y KOjUMa je JiojlaTa Kiay3y-
na ‘ex fide bona’).

Cxoxmno Tome, Bujakep cmaTpa ma npuaeB bona YMHU MPUMEHY IPUHIN-
na fides QpnekcMOMIHUjOM: y 3aBHCHOCTH O] KOHKPETHHUX OKOJIHOCTHU OJrO-
BOPHOCT JAyXHHKa MOXke OnTh Beha mim Mama, 0e3 003upa Ha TOCIOBHO 3Ha-
ueme obehama™. Mana je Guo Benuku Hampemak MoryhHocT yTyxuBama He-
dhopmanHUX yroBopa Ha 0asu fidesa, Bujakep ka3yje, 1a je ox Tora jorn Behm
HaIpe/ak Jia je oBa MOryhHOCT, ako He U paHUje OHJA KPajeM MPETKIACUuIHOT
nepuoja, 3Ha4WiIa He caMO CTPHKTHO HCHYHCHE Ipey3ere o0aBe3e Hero u
obaBesy HCIymema ooehanor Ha KopekTaH i nourrer Hauna' . [Ipema Xopsa-
Ty OBO (IIEKCHOMITHO TyMaueme bona fidesa onomaheHo je myTeM AelaTHOCTH
Ksunta Mynuja Cuesone®.

Mapa u Illepmajep nomnasu ox Tora Jia A0k je fides cxBaheH y cMHUCIy Npu-
JpXKaBama JjaTe peuu Tj. odaBe3e UCIymema obehanor, notine je bona fides ciy-
KHJIa pa3jallibaBamby CaIPKHUHE 3aKJbYUCHOT YTOBOpa MOCTABILAEM 3aXTeBa 32
IOIITEHO TOHAIIAKE CTpaHaKa™, IaK KOHCTATyje 1a HU PHMCKH fides He MOXKe
Jla ce TyMadu HCKJbYYMBO Y CMHCIY “o0aBe3e MmpuapkaBama Aarte peun”, Beh je
01 TOTa OMO IIMPH KOHIIENT, KOj! IPe MOXE JIa C& CXBATH Kao OJTHOC 3aCHOBAH HA
MoBEpemY, Y KOM OJHOCY C€ 3aXTeBao mocebaH cTaHAap]l MoHallama Koju je Oa-
3MpaH HA CTHYKUM BpeAHOCTHMA ApymTBa’ . J[0 OBOT 3aKJbyduKa CTHKE HOCMA-
Tpajyhu obaBese cTpaHaka y crapuM (UAyIHjapHUM ogHOCHMAa, Mehy Koje yOpa-
ja: TyTopcrBo, duayLHjy, MaHIaT U societas omnium bonorum®. Ou ommHOCH
HUCY OMJIM 3aCHOBaHU Ha ,,lIpHIpPXKaBamy JAaTe pedn’, Beh ykaszyjy Ha moceOHy
uzejy o ToMe Kako Tpeba Jja ce MOHAIajy CTpaHe Y OBHM OJHOCHMA: HaJOTOIPH-
Marl Tpeba J1a HaCTOjU Ha TOME Ja TIOMTEHO UCITYH! HAaJIoT; TyTOop Tpeba ma o6a-
BJba MOCJIOBE MITHhEHNKa Kao J1a 00aBJba CONCTBEHE MOCIIOBE; NprbaBmial y Gpu-
oyuuju, 6e3 003upa Ha TO IITO je CTEKao CBOjHHY, Tpeda Jja cauyBa MpeaMeT mpe-
Ma QuIyIHjapHOM CIIopazymy z1a Ou Morao Ja ra Bpatu; Opaha Tpeba aa ce rmona-
11ajy ca BEJIMKUM CTEIICHOM TIOIITEH:a, jep CBAKO IHXOBO PacIoliarame IPOU3BO-
JM TIOCJIEAMIIE Y KOPUCT WIIM Ha ITETy CBUX wiaHoBa. Lllepmajep uctuye na cem
3 ¢puaynmje, odaBese U3 OBUX OJHOCA AYro HUCY OWJie yTYyKHBE M OWie Cy 3a-
CHOBAaHE HCKJbY4HBO Ha fidesy”. 3a m3urpaBame moBepera y OBHM OJHOCHMA
canknyja je Owia ungpamuja. [Ipema lllepmajepy, fides y cmucny ,,fiat quod dic-

83 F. Wieacker, nag. neno (Romische Rechtsgeschichte, 1) ctp. 477.

5 F. Wieacker, nas. neno (Rémische Rechtsgeschichte, T) ctp. 506.

5 M. Horvat, Osservazioni sulla «bona fides» nel diritto romano obligatorio, Studi Vin-
cenzo Arangio-Ruiz, I, Napoli, 1953, str. 423.

% M. J. Schermaier, Bona Fides in Roman Contract Law, ctp. 78.

7 M. J. Schermaier, Bona Fides in Roman Contract Law, ctp. 82.

88 Cicero, Oratio pro A. Caecina 3, 7.

M. T, Schermaier, Bona Fides in Roman Contract Law, ctp. 82. mw H. 105 u 106.
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tum est” (Tj. CTUIIyJIAIMja) HUje MOIJIa OMTHU je/IHA MHCIHMpalyja 3a bonae fidei
iudicia. Cmatpa 1a ce OCHOB OBOT IIOCTYINKa Mpe Moke NMpoHahu y HaBeJeHUM
¢dbunynmjapanm ogHocuMa. [Ipema Tome o3HauaBame fides xao bona fides ncrude
CYHITUHCKY CHenu(pUIHOCT MOCeOHOT CTaHAapAa IOoHAllamka 3aCHOBAHOT Ha
STUYKHUM BpETHOCTUMA APYILITBA, a TO je bene agere (10OPO MOHAIIAKE) PUMCKOT
rpahaHMHa KOjH IOCTYyIa Ma)KJbUBO W MYZAPO W KOjU TOMITYje MHTEpece apyre
CTpaHe Tj. KO ce TIoHara kao bonus vir (mobap dosek). la npuneB bonus onapehy-
je caapxkuny obchama koje obaBe3syje, J0Ka3yje YMEEHHUIIOM Ja Je0 cTape (op-
Myie actio fiduciae 3axteBa bene agree on ¢pumyumjapa’”. O63MpoM Ha TO 1a OBaj
3aXTEB OJrOBapa KIACHYHOM CTaHIApay bona fidesa, cMaTpa Jla ©Ma OCHOBA MH-
HUBEHY 1A je actio fiduciae 6uo nipereya bonae fidei iudicia.

Bunenu cmo, mpema ToMe 1a je fides, He caMO Y jaBHO TIPaBHUM OJTHOCHIMA,
HETO ¥ y OHUM NpPUBAaTHUM, Ouia mupu koHuent. OHa je mopes mpuapKaBama
JlaTe peyr yKJbyuMBaja U 3alITUTY MHTEpeca JIpyre cTpaHe, Kao M MOUITEHO I10-
Hamame. [lopea Tora, MOXeMO KOHCTaTOBAaTH, OapeM INTO C€ THYE MPUBATHO
MpaBHHUX OJIHOCA, NIa je fides Koja je Owia 3aCHOBaHA Ha PEIUTHjH TOCTETICHO
MPETBOpIIIA Y MOPAIIHY HOPMY INTO je OWiia moclienia 1 Jaulu3upama npasa
puMcke 3ajennuue (civitas). Ilpema tome fides Hu y HajcTapuje BpeMe HHje
03HaYaBiIa camo 00aBe3y ImpuIp)kaBama Jare peuw, eh je ox Tora mMmaa u mm-
pe 3HaYewe: ,,I0BEpEHE U MOY3JaHOCT .

CBe 0BO J10BOJIM y ITUTAE UCIPABHOCT MUIIJBEHHA IIPBE TPYIIe POMAHUCTA.

[pyra, rpyna poMaHHCTa MOJIa3u OJ pa3jMKe y CXBaTamy KOHIEITa fides
O]l CTpaHe Hapoja YKJbyueHMX y Pumcky ummepujy’'. OB ayTOpH momase of
JlusujeBor Tekcta (Liv. 42, 47, 6): ,, haec romana esse, non versutiarum punica-
rum neque calliditatis Graeciae (0BO je pUMCKO, a HE IyHCKa JIyKaBOCT, HUTH
cupetHoct ['pka). IIpu Tome pumcku fides, koja ce Hana3u y U3BOpUMa U Kao fi-
des maiorum’” ¥ OJIHOCH ce Ha BEPHOCT NPEMa 3a/1aT0j PeUn GHO CYNpOCTaBIbeH
fidesy graeca, punica, thyrrhena, Ligura, Gala, WTn. Koje 3Ha4e HEBEPY, BEPO-
JIOMCTBO M HEJOCTAaTaK MOBepema’ . XopsaT ykasyjyhu Ha ymory fides mpu
cKianamy HeopMamHuX mocioBa Mel)y puMmckuM rpahannma cMatpa 1a je fides
Jo0ua MpaBHY CaHKIHjy He 300T ryOMTKa MOBEpema YHYTap CaMHX PUMCKHX
rpahana, Hero 300r cBe yemihe 3aKJby4eHHX MOCIOBA ca MeperpuHuMa. Pasmor
je 6no ,,TO PUMCKO] fides pUMCKOT KOHTPaxeHTa HHje YBEK Ha JIPYroj CTpaHU
oJroBapaia jeaHaxa fides naosemna“’’. Y tom noriexy XopsaT je youno na y

7 Cicero, De officiis 3, 70. ,, Ut inter bonos bene agier oportet et sine fraudatione .
! Jlurepatypy o Tome Bunetu y: M. Horvat, Bona fides, ctp. 31. H. 46.
Oge m3Bope Buznetd, M. Voight, Das lus naturale, aequum et bonum und ius gentium der
Rémer, 111, Leipzig 1856 — 1871, 111, ctp. 229.
> M. Horvat, Bona fides, ctp. 27.
™ M. Horvat, Bona fides, ctp. 57 — 58.
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cTapujoj popMynanuju cToju fides bona — MITO TyMadn y CMUCITY pa3lIUKOBarbha
fides Romana op fidesa octanux Hapoja, a KaCHUje y JleiuMa KJIACHYHHUX MpaB-
HUKa ce KOPUCTH y 00NHKY bona fides, jep cy oBe Tyx0e mocrane 1 LUBUIHE U
cama Beh yka3yjy Ha IIMpUHY MOPaTHUX TY>KHOCTH CTpaHaka U OBIamIhema Cy-
muje”. OH Takole KOHCTaTyje /1a je CaHKIMOHKUCaBE fides y OJTHOCHMA Ca Iepe-
rpuHUMa oMoryhmia nepy3umame He(OPMATHUX YTOBOpA iuris gentium y pum-
CKO IIUBHITHO HIPaBo .

[MocraBiba ce, mehyTum, NUTaWkE J1a JIU je NpUaeB bona nonat y3 fides ca-
MO 300T cTynama PumibaHa y TIOCIIOBHE OIHOCE ca MPHIIJAHUIMMA JPYTUX Ha-
poJa Wi je Io1uIo 1o OMTHUX IPOMEHA U Y cXBaTamy caMux Pumipana? Luie-
POH H3JIaXKe /IBa MHTEpECaHTHa CiIydaja pUMCKHX rpahaHa mpecyheHux yBaxa-
BameM NpuHUMNA bona fides. Y npBoM ciydajy Kanmypuuje je kynuo kyhy o
Knaynuja, xome je npe npoaaje kyhe 6uno HapeheHo ox cTpane ayrypa na cpy-
i 1eo Kyhe koje je Bum u oMeTa o0aBJpame aycnuiuja. Kiaynuje je To mpe-
hytao npu 3axspyuemy yrosopa. Kymy Kanmyprujy je mo Hapenou ayrypa zieo
kyhe Ouo cpymes. Ilo crapom nuBuiaHOM TipaBy KanmyprHuje He Ou mMorao aa
3axTeBa HagokHamy on Kiayawja, anum je mpuMmeHoOM mpuHIUNA bona fides 10O
octBapro’’. V apyrom ciydajy I'paruanjan je mpomao kyhy omrepeheny ciy-
x06enomhy Opary, Kojy je mpe HEeKOJIMKO TOAWHA KyImHO OJ Hhera camor ca
ucTuM TeperoM. Mana je kyha umana Taj Teper Beh kana jy je ['paruamjan Ky-
nuo ox OpaTa ¥ cTora MpH Npenpojaju To Huje HaBeo, OpaT ra je Tyxuo 300r
npehyrama mane. Huje mobuo crop jep je bona fides 6uo TymMadeH y cMUCITY
MOLITEeHka ¥ IPAaBUYHOCTH — HE OZITOBApa Ce 3a MaHe Koje Cy KyIily Ouie no3Ha-
Te NPHIINKOM 3aKJbyder»a yroBopa . OBH HpUMEpH yKa3yjy Ha To 1a bona fides
HUje Ouo TymayeH y ¢popMamHOM cMHCTy, Beh nmajyhu y Buay nomreme ooejy
cTpaHa y criopy. Y npBoMm cirydajy Kanmypruje je mobuo crop 360r npehyrama
MaHe TpoJaTe cTBapy, a y Apyrom Opart je HCIpaBHO U3ryOMO Crop 300T UCTOT
pasnora. CmMaTpamo, /1a je y TIOCJIOBHHM OJHOCUMA fides nopaTkoM bona modena
u Mel)yy puMckuM rpaljaHuma /1a ce pa3BHja y CMHUCIY MPONEHUBakba OKOJTHOCTH
KOHKPETHHX CITy4ajeBa paJyl MocTu3ama NpaBudHe ojnyke. O03upoM Ha TO Jia
MOCJIOBHH OJJTHOCH TIPYXajy pa3iuuauTe MOTYRHOCTH MOBpe/ie MHTepeca CTpaHa-
Ka mpuneB hbona ykasyje Ha (IEKCUOMITHOCT U Ha TeXY J]a Ce BOJIU padyHa o
paBoM a He o (opMaNHOM molTewy. [1o3HaTO je ma nogartak bonus Mpatu U
Jpyre pUMCKe KOHIICTITE KOjU CYy BPEMEHOM YCTaHOBJBECHH Y MIPaBHE CTaHAApPIE:
bonus vir, bonus pater familias, arbitrium boni viri, inter bonos bene agere, bo-
num et aequum utA. Y ToM norsieny Kapkarepa cTike 10 HHTEpECAHTHOT 3aria-

> M. Horvat, Bona fides, ctp. 71.

78 JIurepatypy o Tome Bugeti y: M. Horvat, Bona fides, ctp. 58. 1. 131.
" Cicero, De officiis 3, 66.

78 Cicero, De officiis 3, 67.
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XKama , ]a 003UPOM Ha TO Ja je 3Haueme fides 610 Beoma HeoapeleHo, oBaj
TEPMUH HeJ0CTaje U3 HajCTAPHjUX JIOKyMeHaTa KOjU ce OJHOCE Ha TMPUBATHO
npaBo. Y BUMa je 3aMeeH ca TepMUHUMA boni 1 bene. OBU TEPMHUHU 1O TIPO-
CTOM, HApOJIHOM CXBaTamy yKa3yjy Ha IOLITeHE Jbyae (gente dabbene), y npas-
HUYKOM CMHCIY, Me)yTHM, O3HauaBajy MOHAIIAKE CXOIHO MpaBUiIMMa oOnyaja
cTapux (mos maiorum), Tako, Ha IpUMep, bonus vir He 3HaYH JOCIOBHO ,,100ap
4yoBek", Beh Ja je ped 0 TaKBOM YOBEKY KOjH TOIITYje mos maiorum v KOjH ce
MOHaIIa IpeMa BeroBuM npasmimMa. Kapkarepa Takohe koHCTaTyje na cy Ka-
cHuje u TepMunE boni u bene 3amermern HoBUjoM GopmyIoM ,, ex fide bona ™.
OH caMHUM THM J1ajeé OCHOB XHUIIOTE3H Ja je puneB bona y3 fides o3Ha4aBao 1o-
IITEHO TIOHAMIAKkE Y TMTOCIIOBHUM OJTHOCHMA KOje je Tpebayio outu yckiaheno ca
npaBuJinMa o0u4aja crapux (mos maiorum) 6apeM y OBOM IOYETHOM MEPUOTY
OKUBJbaBama pazmene. [Ipema Tome, 1o npomene fides y bona fides nuje mopa-
70 1ohn HCKIbYYMBO yCIe/ MOCIOBHUX OHOCa PrMibaHa ca cTpaHUM HapoIu-
Ma, Beh U ycien mojaBe HOBUX MOCIOBHUX onHoca mely camum Pumibannma,
KOjU Cy 3axTeBalM pEryiucame MNOLITOBama HCIymhemha y3ajaMHUX obaBe3a
crpanaka. [Ipema [any, bona fides je 60 HeonmxoAaH y ABOCTpaHO o0aBe3yjy-
hum obnuranujaMa panu mpoleHe TMoHalama 00ejy cTpaHaka NpU UCIYHEHhY
oGage3a®'.

Ocnobahamem mpaBa o] HemocpeIHE CBEHITEHHMYKE KOHTPOJE, YCIe[
JaWI3upama MpaBa caMuxXx PuMmibaHa, Koje je modeso nma ce mpuiiarohama
3aXTEeBUMa OKMBEJIE Pa3MeHe, 3all0YEeTO je CTBapame moceOHe MOCIOBHE €TH-
ke. OBa mocjoBHa eTWKa Owia je jom moTpeOdHHja MPUIUKOM CTymama Pu-
MJbaHa y OJIHOCE pa3MeHe ca CTpaHUM HapoJUMa MPH YeMy je JI0 He3aJ0BOJb-
CTBa CTpaHaKa, MOTJIO Jia JIohje u yciien pas3iinka 00MYajHUX MPaBHIIA T10]C/IH-
HUX Hapoja O TOME ILITa je JA03BOJbEHO, a IITa HHUje, IITa je MOIITEHO, a IITa
HETIONITEeHO, Tj. ITa je 700po, a mTa HUje [0OpOo MoHaMmake 300T Pa3IHIUTOT
CTEICHa BUXOBOT JIPYLITBEHOT pa3Boja. Bona je Moria OUTH OHa] KOPEKTHUB Y
cxBaramy PusbaHa u Ipyrux Hapoa Koja je BOJAWJIa 3aXTEBAHOM CTaHAAPAY
TOHANIAKA Y TOCIOBHUM OJHOCHMA'". Maja je y moueTHOM pasBojy u bona
fides 6una mox yTuiajeM off CTpaHe CBEIITeHHKa (GOpMHpaHWX oOWYaja cTa-
puX (mos maiorum), Bp€MEHOM IO YTUIajeM NPeTKIACHYHe, a ToceOHO Kia-
CHYHE jypUCHpYJCHIIMje OHAa C€ NMPETBOPWIIA Y CTaHAap/ IOIITEHOI MOHAIIa-
Hba y MMOCIOBHUM OJTHOCHMA.

" A. Carcaterra, Intorno ai bonae fidei iudicia, “Jovene” Napoli, 1964, ctp. 202 — 203.

80A. Carcaterra, nas. deno, ctp. 207.

81 F. Gallo, Bona fides e ius gentium, ctp. 146.

82 36or pasnuka y 06HUajiMa i CTeNeHy pasBoja mojeanHux Hapona, Laj (Gaius, Inst. 1, 93
— 94) gak KacHHje y KIACHYHOM MEPUOY yKa3yje Ha XaapHjaHOB eIUKT MO KOjoj MEPEerpHH KOju
je TIPUBMIICTHjOM CTEKa0 PUMCKO rpahaHCcTBO, HE CTHYE ayTOMATCKU M BIIACT pater familijasa Haz
YJIaHOBHMa CBOje MOPOHILIE — O OBOME je Tpebalo nap Jia JoHece MOoCeOHy OUTYKY.
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5. 3akspyuak

VY nornemy 3aroHeTHOT MUTamka POMAHUCTHKE: 3aIITO ce fides Kao MpHH-
LU TIOHAIlllakha MEHka y TOKY MPETKIACHYHOT Iepuona y bona fides u na nu
npuaeB bona Mewa 3HaUeHE NojMa fides? — MOXKEMO 3aKJbyuuTH cieaehe:

W3Bopu ykasyjy Ha To Aa je fides y apXandHOM W TPETKIACHYHOM TIEPHUOTY
pUMCKe UcTopHje KopuiiheHa Kao OCHOBHO Hauelo IMOHallaka Kako Yy jaBHO
NpaBHUM a Takol)e ¥ y MpUBaTHO NMPaBHUM OJHOCKMa PumibaHa ca Apyrum Ha-
poxnma. Pribanu Cy ce moHamaaM mpemMa OBOM Hauelly Takohe M y CBOjUM yHY-
TPalIkbUM JaBHO MTPABHUM OJIHOCUMA.

Fides je umana mupoko 3HaYCHE: 03HAYABANIA j¢ MOHAIIAKE YaCHOT U KO-
PEKTHOT YOBEKa, BEPHOCT (IIOLITEHOCT), OBEPEHE U MOY3/IaHOCT, Kao 1 00aBe-
3y 3amrture apyre crpane. CympoTHO je fidesy: n3nurpaBame TOBEpemba, a mpema
TOME Y 3JIOHAMEPHO W MPEBapHO MOHANIAKkE. Y TOM CMHCHY fides je Ouna yHU-
Bep3anuu npuHiumi. 11Ito ce Thue camux Pumibana fides je uMana u mupe 3Ha-
Yerme 1 03HauaBaia je TOHaIlame KOje je y CKIIaIy ca MpaBUiIMa o0ndaja cra-
pux (mos maiorum,).

[IpuneB bona ce jaBiba MpU peryiucamy HOBOHACTAIMX IPUBATHO IPaB-
HHUX OJHOCAa Y pHUMCKOM IpymTBy. IIpuapyxyjemo ce mumusersy Kapkatepe,
KOjU cMaTpa /ia je oBaj mpuaeB (KOju y JOKYMEHTHMA CTOJH U CAMOCTAITHO) CITy-
KHO pazjalllibeby IUPOKOT, a mpeMa ToMe U HeoapeheHor nojma fides y xoH-
KPETHHUM IIPUBATHO NPAaBHUM OJTHOCHMA.

Bona je y mouetky HajBepoBaTHHje cxBaheHa y CMHCITY JOOPOT TTOHAIIAKA
npema npaBuinMa oduuaja crapux (mos maiorum). Tako je nogatkom bona y3
fides 3anouero hopmupame jeHe HoBe MociaoBHe eTuke. Tek hie BpemeHoM, pe-
IIaBarbeM CBE KOMIUIEKCHHUJHX MPOOJIeMa MOCIOBHOT IIPOMETa OJ] CTPaHe MpeT-
KJIACMYHE, a TO0CeOHO KIacW4He jypHucupyleHnuje, bona fides mperBoputu y
CTaHIap/l TOMITEHOT MOHAIIAKkA Y TIOCIOBHUM OJTHOCUMA.

O063upom Ha TO ce KOHUENT fides u bona fides Be3yje kako 3a melycoOHe
MOCJIOBHE OJIHOCE caMuX PrMJbana, a Takohe U 3a BUXOB OJIHOC ca JAPYT'MM Ha-
ponuma ciefehe CiopHO NUTame jecTe: na Jin je bona fides IpBO YBEO Y CBOj
SIUKT MEPEerpuHCKH MPETOp WIM je OBaj NPHHLMI Beh M paHHje MPUMEHEH Y
OKBUDY ius civilea? OBo muTame, Tj. HacTaHaK bonae fidei iudicia, 300T BHeroBe
CJIOXEHOCTH, fie OMTH Pa3MOTPEHO y TIOCEOHOM pajy.
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Magdolna Si¢, Ph.D., Associate Professor
Faculty of Law Novi Sad

Fides and bona fides in the process of creating ius gentium
Abstract

Regarding the puzzling question of Roman law, why fides as a principle of
behavior was changed during the pre-classical period into bona fides and whet-
her the adjective bona changes the meaning of fides, the author comes to the
following conclusions:

The sources point to the fact that the fides was in archaic and pre-classical
period used as a basic principle of bahavior in public and as well in privat law
relations of Romans with other nations. The Romans acted according to this
principle also in their internal public law relations.

Fides had a wide meaning: it meant behaving as a honorable and correct
men, faith (honesty), trust and trustworthyness, as well as an obligation to pro-
tect the other party. In that sense fides was a universal principle. As far as the
Romans themselves are concerned, fides had also a wider meaning and signified
a behavior according to the rules of mos maiorum.

The adjective bona appears to regulate newly emerged private law relations in
the Roman society. The author joins the opinion of Carcaterra, that this adjective
(which in documents sometimes stands alone), served for clarification of wide, and
therefore also the undetermined notion of fides, in concrete private law relations.

Bona was most probably at the beginning perceived as good behavior in
accordance with the rules of mos maiorum. This way, by adding bona to fides
started the creation of a new business ethics. Only after some time, in the light
of solving more complex problems of business dealings by pre-classical and
especially classical jurisprudence, bona fides turned into a standard of honest
behavior in business relations.

Taking into consideration that the concept of fides and bona fides relates not
just business relations of Romans themselves, but also their business dealings
with other nations, the following question emerges: was bona fides firstly introdu-
ced into the edict by the peregrine praetor, or this principle has been already ap-
plied earlier within ius civile? This question however, i.e. the emergence of bonae
fidei iudicia, due to its complexity, will be discussed in a separate paper.

Key words: fides; bona fides; mos maiorum; ius fetiale; ius gentium; good
faith; Roman law;
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